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PART VI : PEOGEEDnsGs IN Peosecutions — (contd.) 
CHAPTER XVI. 

Or COMPLAINTS TO Magisteates — (coutd.) 

20 1 (1) If the eomxilaint has been made 

Procedure by Magis- 111 MTiting to a Magistrate -who is 

lo1akc"Sgn;zrcc"of Competent to take cognizance 
the case. of the casG, he shall return the 

complaint for presentation to the xiroper Court v?ith 
an endorse&ent to that effect. 

(2) If the comx»laint has not been made in 
writing, such Magistrate shall direct the comx>lainant 
to the proper Court. 

Synopsis 

1. Legislalive changes. 

2. Scope of the section. 

3. Magistrate not competent to take cognizance. 

4. “Shall return.” 

5. Oral complaints. 

1. Legislatiye changes. 

■Changes introduced in 1S72 — 

There was no section in the Code of 18G1 corresponding to this 
section. The lorovision contained in' sub-s,(l) of this section ■n'as 
newly inserted as S. 145 in the Code of 1872. 

* Code of 1882 ; S. 201 — Same as sub-seotion (1). 

Code of 1872 ; S. 145. 

Procedure hy Magis- 145. It the Magistrate be not competent to receive 
irate not emyoivcred the complaint, be shall refer the complainant to a 
to hear complaint. Magistrate having jurisdiction, 

. Code of 1861— Nil. ; 


Section 201 


2Cr.74. 
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Section 201 Changes introduced in 1882 — 

Rotes 1-3 Section 145 of the Code of 1872 applied to all complaints oral as 

well as written. Section 201 of the Code of 1882 limited the section 
to complaints made in writing. 

Changes introduced in 1898 — 

• Sub-section (2) has been newly added to the Code of 1898. 

2. Scope of the section. — A Magistrate, when he receives a 
complaint under S. 190, is either competent to take cognizance of the 
case or he is not. This section deals with the procedure to he adopted 
where he is not competent to take cognizance of the case. 

As to the procedure to bo adopted in cases where the klagistrate 
is competent to take cognizance of the case hut finds, during the 
course of the enquiry or trial, that he is not competent to inquire or 
try further, see Ss. 346, 347, 348 and chapter XXXII of the Code. 

This section refers back to S. 190 and to Part A of chapter 15 and 
contemplates incompetency to tahe cognizance and not incompetency 
to hear or try. It does not bar a Magistrate not competent to take 
cognizance of the complaint from hearing the case if sent to him for 
hearing by a Court competent to do so under S. 192 or S. 528.^ 

3. Magistrate not competent to take cognizance. — As to 
what Magistrates are competent to take cognizance of offences, see 
S. 190 and Notes thereto. It has been held that a Magistrate who has 
no local jurisdiction to inquire into or try an offence cannot take 
cognizance of it.^ 

The question of jurisdiction must be decided at the outset by a 
perusal of the complaint. It is on the terms of the complaint that 
the Magistrate first has to inform himself as to the nature of the case 
and see whether, from the allegations made in the complaint, he has 
jurisdiction to entertain it.^ This question the Magistrate himself 
must decide and should not seek or act on the advice of any other 
District or superior Magistrate.^ 

A Magistrate cannot refuse to take cognizance of a case, on any 
of the following grounds — 

(1) that though he is entitled to take cognizance of the charges named 
in the complaint, he is not entitled to take cognizance of a charge 
not named in the complaint but which could be made out from 
the allegations in the complaint f 

(2) that the offence merits greater punishment than he is empowered 
to inflict;® 

Section 201 — Note 2 

1. (’39) AIR 1939 Lab 122 (123) : I L R (1938) Lab 619 : 40 Cr.L.J. 515, Painda 
V. ilf^ Gulab Khaiiin. 

Note 3 

1. (’32) AIR 1932 Mad 427 (427, 428) : 33 Cr. L. J. 452, Eathinavi Pillai v. Emperor; 

2. (’21) AIR 1921 All 12 (12) : 22 Cr. L. J. 308 (FB), Sheo Shankar v. Mohan. 

3. (’12) 13 Cr.L.J. 786 (786): 17 1.0.530:37 Bom 144, Emperor r. Abdnl Ealiim. 

4. (’31) AIR 1931 All 10 (11) : 32 Cr. L. J. 360, Sripat Eai v. Emperor. 

(’07) 7 Cr. L. J. 6 (7) : 31 Mad 43 : 17 M L J 559 : 3 M L T 113, Krisina Pillai 
V. Krishna Konan. 

5. (’88) 1888 Eat 375 (375), Quccn-Evipress v. Gema. 
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( 3 ) that the offence is a petty one cognizable by the head of the 
village.® 

5. “Shall return.” — Where a Magistrate finds that ho is not 
competent to take cognizance of a case on a complaint made in 
roriting to him, he shall return the complaint to he presented to the 
proper Court having jurisdiction, with an endorsement to that effect.^ 
He need not and should not examine the complainant in such a case,® 

Where a Magistrate, who had jurisdiction in two capacities, as 
the Headquarters Magistrate and Bailway Slagistrate, subordinate in 
each capacity to a different High Court, received a complaint in one 
capacity and transferred it to his own file in the other capacity, it 
was held that he must be deemed to have returned the same under 
this section to be presented to the proper Court, and to have accepted 
it as re-presented.® 

5. Oral complaints, — Sub-section (2), which has been newly 
added in 1893, contemplates the presentation of oral complaints also,^ 
See also s. 4 (l) (h). 

In the' case of oral complaints, the Magistrate should direct the 
complainant to the proper Court, Sec also Note 1. 


2.0 2 . (^) -A-iiy Magistrate, on receipt of a 
Postponement for coDiplaint of an offence of which he 
issue of process. 3:3 authorised to take cognizance, or 

• Code of 1882 : S. 202. 


202. If tbe Chief Presiclency Magistrate, or any other Presidency Magistrate 
whom the Local Government may from time to time 
^ authorize in this behalf, or any Magistrate of the first 
nsiic oj iToccis. Qj. ggggjjd . class, secs reason to distrust the truth of a 
complaint of an offence of which he is authorized to take cognizance, ho may, 
when the complainant has been examined, record his reasons for distrusting the 
truth of the complaint, and may then postpone the issue of process for compelling 
the attendance of the person complained against, and cither inquire into the case 
himself or direct a previous local investigation to be made by an officer subordinate 
to such Magistrate, or by a police-officer, or by such other person, not being a 
Magistrate or police-officer, ns he thinks fit for the purpose of ascertaining the 
truth or falsehood of the complaint. 

If such investigation is made by some person not being a Magistrate or a 
police-officer, ho shall exercise all the powers conferred by this Code on an officer 
in charge of a police-station, except that he shall not have power to arrest 
without warrant. 

This section applies to the police in the towns of Calcutta and Bombay. 


6. (’71) 7 Mad H C E App xxxi (xxxi). 

Note 4 

1. (’81) 2 Weir 323 (323, 324), In rc Munisami. 

(’23) AIR 1923 Mad 60 (51) : 45 Mad 839 : 23 Or. L, J. 619, In re MoMddecn. 
(’26) AIR 1926 Pat 400 (400): 5 Pat 447: 27 Cr.L.J. 704, Bengali Gopc v. Emperor. 
(’06) 4 Cr. L. J, 213 (214) : 10 C W N 1086, Fani Buslian v. Kemp. 

[Sec however (’07) 7 Cr. L. J. 6 (7) : 17 M L J 659 : 3 M L T 113 : 31 Mad 43, 
Krishna Pillai v. Krishna Konan. (Where it has been observed that he can 
send it to the Magistrate having jurisdiction, it is not clear under what section 
this can be done.)] 

2. (’05) 3 Cr. L. J, 63 (54) : 28 All 268:1905AWN279,GMfZa2/v.Bo?farfl'vjsatn. 
(’06) 4 Cr. L. J. 213 (214) : 10 0 W N 1086, Fani Bushan v. Kemp. 

3. (’30) AIR 1930 Nag 291 (291, 292, 293): 32 Ci.Tj.I. lB0,DkvanSinghY. Emperor. 

Note 5 

1. (’24) AIR 1924Rang35 (36) : lRang549 ; 25 Cr.L.J. 229, J. B. Bas v. Emperor, 
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which, has been transferred to him under section 192, 
may, if he thinks fit, for reasons to he recorded in 
writing, xoostpone the issue of i)rocess for compelling 
the attendance of the iierson comxfiained against, and 
either inquire into the case himself or, if he is a 
Magistrate other than a Magistrate of the third class, 
direct an inquiry or investigation to he made hy anj' 
Magistrate subordinate to him, or hy a police-officer, 
or hy such other person as he thinks fit, for the 
imrpose of ascertaining the truth or falsehood of the 
complaint : 

Provided that, save where the complaint has been 
made hy a Court, no such direction shall he made 
unless the complainant has been examined on oath 
under the provisions of section 200. 

C:3J If any inquiry or investigation under this 
section is made hy a person not being a Magistrate or 
a police-officer, such person shall exercise all the 
powers conferred hy this Code on an officer in charge 
of a police-station, except that he shall not have 
power to arrest without warrant. 

C^A) Any Magistrate inquiring into a case under 
this section may, if he thinks fit, take evidence of 
witnesses on oath. 


Code of 187Z ; S. 146. 

146. If the Magistrate sees cause to distrust the truth of the coiuplaiut he 
Fn<;f'nmirmr}7f nf may postpone the issuing of the process for compelling the 
issji/o/ m-occss ■ attendance of the person complained against, and may 
^ ■ direct a previous inquiry or investigation to be made into 

the truth of the complaint, either hy means of any officer, subordinate to such 
Blagistrate or of a local police-officer, or in such other mode ns he thinks fit, for 
the purpose of ascertaining the truth or falsehood of the complaint. 

If such inquiry or investigation is made by means of some person other than 
an officer exercising any of the powers of n Magistrate or a police-officer, such 
person shall exercise all the powers conferred by this Act on an officer in charge 
of a police-station, except that he shall have no power to make an arrest. 

Code of 1861 : S. 180, 

ISO. If the Magistrate sees cause to distrust the truth of the complaint, he 
Fostmnement of postpone the issuing of process for causing the 

iss 7 ie of process. ^ attendance of the person complained against, and direct 
a previous enquiry to be made into the truth of the 
complaint, either by means of any officer subordinate to such Magistrate or of a 
May dismiss the police-officer, or in such other mode as ho shall judge 

complaint. proper, for the purpose of ascertaining the truth or 

^ ‘ falsehood of the complaint. If such enquiry is made by 

means of some person other than an officer exercising any of the powers of a 
Magistrate or a police-officer, such person shall exercise all the powers vested by 
this Act in an officer in charge of a police-station, except that he shall have no 
power to make an arrest. 
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( 3 ) This section ajiplies also to the police in the 
towns of Calcutta and Bombay. 

Synopsis 


1. Legislative history, 

2. Scope and object of the section. 

3. ‘‘Any Magistrate.” 

4. Presidency Magistrates. 

5. Complaint of an offence. 

6. Complaint by Court or public 

servant. 

7. ‘‘Authorised to take cogniz- 

ance.” 

8. ‘‘Transferred to him under 

S. 192.” 

9. ‘‘May, if he thinks fit.” 

10. ‘‘For reasons to be recorded 
in writing.” 

11. ‘‘Postpone the issue of process.” 

12. Position of the accused. 


13. May inquire into the case 
himself or direct an inquiry 
or investigation. 

14. “Inquiry.” 

15. Evidence in the inquiry — Sub- 

section (2A). 

16. Magistrate holding inquiry, if 

disqualified from trying. 

17. Investigation. 

18. “Investigation by police.” 

19. “Such other person.” 

20. Examination of the complainant 

— Proviso. 

21. Powers of the inquiring or 

investigating officer. 

22. Police in the towns of Calcutta 

and Bombay — Sub-section (3). 
See Notes to Section 1. 

23. Revision. 


0lhc7' Tonics (miscellaneous) 


Application of section. See Note 3, 
Direct investigation — 
by a Magistrate not competent to 
take cognizance of complaint. See 
Note 13. 

by any person. See Note 19. 

If the accused appears of his own 
accord. See Note 12. 

Inquiry or investigation by whom to be 
made. Sec Note 13. 

Local investigation. See Note 17. 

Local investigation by a Magistrate — 
Magistrate acts judicially. See Note 15. 


Magistrate not competent to take any 
other course than to inquire or direct 
inquiry or investigation. See Note 13. 

Maintenance case — Power to refer for 
inquiry. See Note 5. 

Reference to be made — 
not after issue of process. See Note 11. 
not before examination of complain, 
ant. See Note 20, 

Report of investigation forms part of 
record. See Note 18. 

Representation of accused by a pleader. 
See Note 12, 


1. Legislative history. 

Changes made in 1869 — 

Under S. 180 of the Code of 1861, this provision was limited to cases 
triable by a Court of Session only.^ Act vni of 1869 extended it 
to all cases.® 


Changes made in the Code of 1872 — 

Under the Code of 1861, a Magistrate could direct an inquiry only; 
while under the Code of 1872 he could also direct an investigation. 


Changes made in the Code of 1882 — 

Section 202 of the Code of 1882 introduced many important changes ; 
(l)The word “Magistrate,” which was general, was limited to the 
Chief Presidency Magistrate, Magistrate of the first or second 
class, and any other Presidency Magistrate specially authorized. 


Section 202 
Rote i 


Section 202 — Note 1 ' • 

1. (’67) 8 Suth W E Gr 12 (13), Queen v. Sari'alccJiand. 

(’68) 10 Suth W E Or 49 (49, 50) : 2 Beng L R S N vi, In re FoMu Shah. (Per 
Loch, J.) 

2, (’71) 16 Suth W E Or 44(44) : 8 Beng LEApp xi.Queen-?. Gour Mohun Singh. 
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(2) The -words “of an offence of -s^'hich lie is authorised to take 

cognizance” -^'ere added after the -vs'ord complaint in order 
to restrict the scope of the -o^ord complaint to complaints of 
offences. 

(3) The •n'ords “when the complainant has been examined” were 
newly added. 

(4) The words “record his reasons for distrusting the truth of the 
complaint” were newly added and as a consequential change, 
the words “sees cause to distrust” were changed into “sees reason 
to distrust.” 

(5) The words “and either inquire into the case himself or” were 
newly added. 

(6) The words “direct a previous inquiry or investigation” were 
omitted and the words “direct a previous local investigation” 
were substituted, thus taking away the power of inquiry except 
by himself. As a consequential change, the words “inquiry or” 
were omitted in para. 2 also. 

(7) The words “or by such other person not being a Magistrate or 
police-officer” were substituted for the words “or in such other 
mode.” 

(s) The third paragraph, which ran as “This section applies to the 
police in the towns of Calcutta and Bombay” was newly added. 

Changes introduced in 1898 — 

There was only one important change introduced in the Code in 

. 1898. The words “is not satisfied as to” were substituted for the 

words “sees reason to distrust.” 

Changes made in 1923 — 

The Code of Criminal Procedure (Amendment) Act, xvni of 1923, 
substituted sub-sections (l) & (2) making the following important 
changes : 

(1) The words “any Magistrate” were substituted for the words “The 
Chief Presidency Magistrate . . . first or second class.” 

(2) The words “or which has been transferred to him under section 192” 
are new. 

(3) The words “if he thinks fit” have been substituted for the words 
“if the Magistrate is not satisfied as to the truth of the complaint” 
in order to widen the scope of the section. 

. (4) The words “inquiry or investigation” have been re-inserted for 
the words “previous local investigation.” This change also is 
made in para. 2, as a consequence. 

( 5 ) The words “any Magistrate subordinate to him” have been 
substituted for the words “any officer subordinate to such 
Magistrate.” 

(6) The words “when the complainant has been examined” were 
omitted and a proviso was added as follows : 

“Provided that no such direction shall be made (a) unless the complainant 
has been examined on oath under the provisions of S. 200, or (b) -n’here the 
complaint has been made by a Court under the provisions of this Code.” 

' (7) Sub-section {2A) was newly added. 
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Changes made in 1926 — Section 202 

By the Code of Criminal Procedure (Amendment) Act, ii of 192G, Notes 1-2 
the proviso of 1923 vas altered into the present proviso. 

2, Scope and object of the section. — Under this section a 
Jilagistrate, who has taken cognizance of an offence, or to whom a case 
has been transferred imder S. 192, may postpone the issue of process 
to the accused person in order to ascertain the truth or falsity of the 
complaint. This ho can do. either by inquiring into it himself, or by 
directing an inquiry or investigation by a Magistrate subordinate to 
him or by any police-officer or anj- other person. 

The scope of chapter xil of the Code, which contains this section, 
is to separate unfounded from substantial cases even at the outscU and 
as such, the object of an inquiry or investigation under this section is 
to ensure that no person shall be compelled to answer a criminal charge 
unless the Court is satisfied that there is a prima facie case for- 
proceeding and issuing a process against the accused person.- Such an 
inquii-s' or investigation is designed to afford the Court an opportunity 
of either confirming or removing any hesitation it may feel in respect 
of issuing process against the accused. The nature of the inquiry varies 
with the circumstances of each case and it is certainly not contem- 
plated that it should be exhaustive. The degree of formality of the 
proceedings and the width and depth of the inquiry is entirely in the 
discretion of the Magistrate. The provision is enabling and not 
obligatory. As soon as the Magistrate has satisfied himself that process 
should issue, its object is fulfilled.^ The inquiry is not intended to 
supersede a regular trial,'* 

It is not necessary that a Magistrate should call for an inquiry 
under this section in every case. It is only when ho thinks fit, that he 
may do so,'' But it is generally advisable that an inquiry be held 

Note 2 

1. (’15) AIR 1915 Mad 128(129) : 21 Ind Cas 703 (701): 37 Mad 181, Saib 

V. Bainavelu Miidali. 

2. (’GS) 10 Suth W R Or Cir 1 (1). 

(’39) AIR 1939 All G02 (GOG) : ILR (1939) All 831:40 Cr.L. J. 917, G. A. George v. 

TJma Diiit. (Before issuing process Magistrate should carefully consider allega- 
tions in complaint and satisfy himself that the statement of the complainant is 
based on reasonable grounds.) 

(’27) AIR 1927 Lah 30 (31) : 28 Or. L. J. 26, Gnlab Khan v. Ghulam j\Id. Khan. 

(’27) AIR 1927 Mad 19 (20, 21) ; 49 Slad 913 : 28 Cri L Jour 129 (FB). Appa Bao 
V. Janalci Ammal. 

(’19) AIR 1919 Oudh 395 (395) : 22 Oudh Cas 321 : 20 Or. L. J. 728, Ml, Mahadei 
V. Bam Sahai, 

(’21) AIR 1921 Pat 85 (87) : 21 Cri L Jour 619, Gowlcaran Lai v. Sarjoo Saw, 

•(’2G) AIR 1926 Sind 188 (i89):20 SLR 43:27 Cr.L.J. idi.Atiiiararn v.Topandas, 

[Sec (’29) AIR 1929 Pat 644 (646): 9 Pat 155 : 31 Cri L Jour 961, Hema Singh v. 

Emperor.'] 

3. (’30) AIR 1930 Pat 30 (32) : 30 Cri L Jour 554, Parmanand v. Emperor. 

(’10) 12 Cr.L.J. 385 (386) : 11 1. C. 249 : 1 U B R 73, Nga Tlia Tu v. Emperor. 

4. (’31) AIR 1931 Bom 524 (526) : 55 Bom 770:33 Cr.L.J. 72, E?npcror v. Finan. 

(’10) 12 Cr. L. J. 385 (386) ; lUBR 73 : 11 1. C, 249, Nga Tha Tur. Emperor. 

(’19) AIR 1919 Oudh 395 (395) : 20 Cr. L. J. -728 : 22 Oudh Cas 321, Ml. Mahadei 

V. Bam Sahai. 

(’30) AIR 1930 Pat 30 (32) : 30 Cri L Jour 554, Parmanand v. Emperor. 

•5. (’20) AIR 1920 Pat 270 (270, 271): 21 Cr.L.J. 220, Abdul Khaliguc v. Surja. 



1176 


POSTPONEMENT FOR ISSUE OF PROCESS 


Section 202 
Notes 2-5 


■where the complainant is not speaking from his own knowledge.® 

Where, however, such an inquiry is made obligatory as under 
S. 10 of the Child Marriage Eestraint Act of 1929, the failure to do so 
vitiates the whole trial.^ 

A Magistrate acting under this section can only consider the 
report of any inquiry or investigation directed by him® and not any 
report made previously and not directed by him® or an inquest report 
made by another Magistrate under S. 176^® or any previous depart- 
mental inquiiy.^^ The purpose of the inquiry under this section being 
only to decide whether to issue process to the accused or not, it is not 
competent for the IMagistrate to treat the evidence recorded in such an 
inquiry as evidence in the case and forthwith put the accused on his 
defence and convict him.^“ 

3, “Any Magistrate.” — The section, as it stood before the 
amendment of 1923, permitted only the Chief Presidency Magistrate, 
Presidency Magistrates authorized in this behalf by the Local Govern- 
ment and any Magistrate of the first and second class only to act under 
this section. But now the use of the words 'any Magistrate’ removes 
the restrictions on third class Magistrates and Presidency Magistrates. 
Now any Magistrate authorized to take cognizance of a complaint, or 
to whom a case is transferred under S. 192, can act under this section. 

Presidency Magistrates. — Before the amendment of 1923, a 
Presidency Magistrate (other than the Chief Presidency Magistrate) 
not empowered by the Local Government could not direct a local 
investigation under this section.^ In Madras, the Local Government 
had invested all Presidency Magistrates with such power. Now, no 
such special vesting of power is necessary. 

Where Presidency Magistrates have been declared by the Provin- 
cial Government, under S. 21, sub-s.(2), to be subordinate to the Chief 
Presidency Magistrate, an Additional Chief Presidency Magistrate 
can, by virtue of S. 18, sub-s.(4), make over a complaint to an Ordinary- 
Presidency Magistrate for inquiry and report under this section.® 

5. Complaint of an offence. — The section, by its terms, applies 
only to cases where a Magistrate takes cognizance of an offence on 
complaint under S.-lOO (l) (a) and not otherwise.^ 


6. (’21) AIR 1921 Cal 561 (563):22 Cr.L.J. 255, Siikumar v. Mofi Zuddin Ahmed. 
(’06) 10 Cal W N 1090 (1091): 4 Cr.L.J, 217, Thalcur Prasad Singh v. Emperor. 
(’34) AIR 1934 Rang 167 (168) : 36 Cr. L. J. 75, S. D. Vardon v. Bearsey. 

7. (’31) AIR 1931 Lah 56 (56) : 12 Lali 383 : 32 Cri L Jour 616, Mangal v. Kalii. 

8. (’27) AIR 1927 All 136 (137) : 28 Cr. L. J. 140, Bauhat v. Emperor. 

9. (’13) 22 I. C. 165 (166) : 15 Cr. L. J. 21 (All), Bagar v. Ba7isi. 

10. (’32) AIR 1932 Call21(122);33 Cv.L.J. 218, S7ire}idra7iathv. Police Se7'gcant, 

11. (’87) 1887 Pun Re No. 33 Cr, p. 70 (72. 73), JRallia v. Ahsan Shah. 

12. (’69) 1 N W P H C R 306 (306, 307), In re Eeionl Si7igh. 

Note 4 

1. (’88) 12 Rom 161 (163), re Ja7iJci Das. 

2. (’34) AIR 1934 Cal 405 (406): 61 Cal 467 : 35 Cr.L.J, 729, Ka7ia7jalal Benga7iv 
V. Ka7i77iull Lodha. 


Note 5 


I. (’73) 1873 Rat 77 (77). 

(’13) 14 Cri L Jour 218 (219) : 19 I. C. 314 (All), Sarperaz Kha7i v. E77ipcror, 
(’24) AIR 1924 Lali 729 (730) : 25 Cri L Jour 1315, Jaha7igir v. E7nperor. 
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TLerefdro, a Magistrate cannot direct an inquiry or investigation 
under this section in tlio following cases — 

(1) Oases, in which he takes cognizance of the offence on a police-report 
under S.190 (l) (b)" or on information under S. 190 (l) (c). ”’ 

(2) Petition under S. 107, which is not a complaint of an offence at all.^ 
A Magistrate has, however, in this case, the right to call for a 
report from the police, apart from the provisions of this section.^ 
See Note 14 to s. 107. 

(8) Petition under S. 4SS for maintenance, which is not a complaint of 
any offence.® 

(4) Complaint under S. 552 for restoration of abducted females, which is 
not a complaint of an offence." 

6. Complaint by Court or public servant. — "Where the 
complaint is by a Court, it was formerly held tliat the Magistrate had 
no power to act under this 'section because there was already an 
inquiry and the accused was sent in custody under s. 47C and there 
was no issue of process to bo postponed.^ Clause (b) of the proviso 
added by the amendment of 1923 also specifically made action under 
this section unnecessary. This was found to cause many difficulties; 
also, cases might arise in which an inquiry or investigation should be 


2. (’99) 1899 All W N 87 (89), In rc Knndhaiya Lai, 

(’Id) 14 Cri L Jour 387 (387, 383) : 20 I. C. 2li (Cal), Sarba Mahton v. Emperor, 
(’80) 1880 Pun Ec No, 8 Cr, p. 15 (IG), Kndan v. Somin. 

P19) AIE 1919 Pat 319 (320) : 51 1. C. 173 : 20 Cr. L. J. 413, Eqbal Khan v. Emperor. 
(’02) 2 IVeir 241 (242), In rc Bangachnri. 

(’21) AIE 1921 Pat 302 (303) : 22 Cri L Jour 735, Tilohi Mahton v. Emperor, 
(’13) 14Cr.L.J. 297 (297): 19 l,C,2o'i:iQCa\d5A,AhdtMahMandal v. Emperor. 

3. (’88) 1888 Pun EcNo, 24 Cr, p. 43 (45), Naravt Singh v. Empress. 

(’94) 1894 Pun Ee No. 15 Cr, p. 48 (49), Faltch Ali v. Empress. 

(’02) 2 tVeir 241 (242), In rc lianga Chari. 

(’21) AIE 1921 Pat 302 (303) : 22 Cri L Jour 735, Tilohi Mahton v. Emperor. 
(’13) 14 Cri L Jour GOO (001) : 21 1. C. 472:7 SLE 75, Jwperotorv. Shouhatmal. 

4. (’32) AIE 1932 All C70 (G71) : 54 All 1036 ; 34 Cr. L. J. 42, Laxmi Narain v. 
Emperor. 

(’28) AIR 1928 Lah G94 (G94) : 29 Cr. L. J, 8GG, Hari Singh v. Jagia. (Overruled 
on another point in AIR 1938 Lah 8G1.) 

(’2G) AIE 192G Mad 521 (522, 523) : 49 Jlad 315, Sanjivi Bcddi v. Koneri Bcddy. 
(Per Coutts-Trotter, C. J. — Desirability of express provision being made, confer- 
ring power in terms upon Magistrates to refer petitions under S. 107 for investi- 
gation under section 202 pointed out.) 

See also Section 107 Note 14. 

5. (’38) AIE 1938 Lah 801(803,804) :ILE (1938) Lah 640 : 40 Cr. L. J.193,Is7?2aif 
. V. Jagat Singh. (Contrary view taken in AIR 1928 Lah 094 held could not be 

supported either on principle or authority.) 

(32) AIR 1932 All 070 (G71) : 54 All 1030 : 31 Cr. L. J. 42, Laxmi Narain v. 
.Emperor. ■ 

(’91) 2 Weir 51 (51), Ehambara v, Mvrugappa. 

(’20) AIE 1920 Mad 521 (525) : 49 Mad 315, Sanjivi Beddi v, Koneri Bcddi. (Per 
Vishwanatha Sastri, J.) 

6. (’05) 2 Cri L Jour 421 (422) : 1905 P R No. 29 Cr, Sardaran v. Amir Khan. 
(’28) 111 Ind Cas 609 (070) : 29 Cr. L. J. 909 (Lah), MalcTian Singh v. ML Harnamo. 
(’88) 11 Mad 199 (200) ; 2 Weir 028, Venkata v. Paramma. 

7. (’33) AIE 1933 Nag 374 (37G) : 35 Cri L Jour 404 : 30 N L E 7G, Tulsidas v. 
Chetandas. 

(’02) 4 Bom L E 609 (611), Thahoredas v. Bhaxvandas. 

Note '6 

1. (’20) AIR 1920 Nag 64 (65, 66) : 21 Cr. L. J. 310, Ecioidin v. Narayana Bao. 
(’07) 5 Cr.L.J. 123 (127): 3 LB E234, Nur Md. v.ZoAungGyi. (PerFox,C. J.) 
(’09) 9 Cri L Jour 41 (48) ; 1 1. C, 597 : 32 Mad 49,‘I» re Aiija Kanmi Pillai. 


Section 20E. 
Kotes 5-6 
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made before a person is put on trial. Therefore the Legislature again, 
by Act II of 192G, amended the proviso under which now an inquiry 
or investigation may ho directed oven in the case of a complaint hy a 
Court under S. 47G. 

As regards a complaint hy a public servant, the section does not 
make any difference. The Magistrate has just as much right to 
investigate preliminarily under this section, whether the complaint is 
filed hy a public servant or hy anyone else.” 

7. “Authorised to take cognizance. ’’ — A iNIagistrato cannot 
act under this section iinless he has authority to take cognizance of 
the offence mentioned in the complaint. Tims, a ^lagistrato cannot 
tal<e cognizance of an olTence mentioned in S. 197 without the previous 
sanction of the Provincial Government and v.’here he receives a complaint 
without such sanction, he cannot seiid the case to a . subordinate 
Magistrate for inquiry under this section.' 

8. “Transferred to him under S. 192.’’ — These words are 
new and were added hy the amending Act XVIII of 1923 “to cover 
•cases which have been transferred to a Magistrate under S. 192, as 
well as cases of which ho has taken cognizance himself.”' Before this 
amendment, it was held that a IMagistrato, to whom a case had been 
transferred for disposal, had no jurisdiction to direct an inquiry or 
investigation under this section." Now this is no longer law and a 
]\ragistrato to whom a case has boon transferred under S. 192 can act 
tmder this section. But a transfer under S. 52S does not come within 
the ambit of this section and a ^Magistrate to whom a case is transferred 
imdor S. 523 cannot order an inquiry under this section.^ 

When a Magistrate has examined witnesses under S. 202 and, 
believing them, transferred the case for trial to another J^Iagistrate, the 
latter has been hold to have no power to examine those witnesses 
again under s. 202 and then proceed to dismiss the complaint under 
section 203.'' 

9. “May, if he thinks fit.” — Under the Codes of 1S72 and 
1SS2, it was held that a lilagistrato could not act under this section 
without discrimination' and unless ho “sees cause or reason to distrust 
the truth of the complaint. The Code of 1893 gave a little more 

2. (21) AIR 1921 Sind 48(-19):1.5 SLR 149: 23 Cr.L.J. 31, /JassananZv. Emperor. 
'(’30) AIR 1930 Pat 30 (31, 32) : 30 Gri L Jour 554, Parmanand v. Emperor. 

Note 7 

1. (’31) AIR 1931 Oudh 392 (393,.394): 32 Cr. L. J. Q^l,Bhagiraihy.AliHamid, 

Note 8 

1. Report of the Select Commillcc of 191G. 

2. (’15) AIR 1915 Cal 20 (21) ; 22 Ind Gas 422 (422) : 15 Gri hJomlO.Maliamnd 
Imaviuddm v. Dcbcndra Nath. 

(’20) AIR 1920 Pat 5G3 (5G5) : 5 Pat L J 47 : 21 Cr. L. J. 594, Bam Barai Singh 
V. Bam Pratap. 

3. (’38) AIR 1938 NaR 433 (434) : 39 Gri L Jour 981, Qamarali v. Mt. Ttthi. 

4. (’37) AIR 1937 Oudh 81 (82) : 37 Cr. L. J. 1128 : 12 Luck 523, Sheo BalaJc 
Singh v. Sant Bnx Singh. (If complaint is transferred at the very outset by one 
Magistrate to another, be can act under Section 202.) 

Note 9 

1. (’81) 1881 All N 23 (23), Empress v. Lalhi. 

2. (’8G) 9 All 85 (87) : 188G A W N 307, Queen-Empress v. Puran. 
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latitude to the Magistrate’s discretion and a Magistrate could act under 
this section, if he was "not satisfied as to the truth of a comylaint."" 
Even these words were considered too narrow and by the amendment 
of 1923 the Magistrate can now act under this section on any ground 
"he thinlcs fit." It is, thus, entirely within the discretion of the 
Magistrate whether or not an inquiry or investigation under this 
section should be ordered-'^ A complainant has no ri(iht to require his 
complaint to ho forwarded to the police'’ or to another l\ragistrate for 
investigation or inquiry. 

10. "For reasons to be recorded in writing.” — lYhere the 
Magistrate in any case in which ho thinks fit, decides to act under 
this section, he is bound to record his reasons for doing so in writing.' 
As to the effect of a failure to so record the reasons, see Kote 23. 


(’96) 1896 Bat 844 (846), Quccn-Em^yrcss v. Shidlingappa. 

(’73) 20 Suth W n Cr 17 (17, 18), Queen v. Abhccn. 

(’79) 4 Cal L R 134 (135), 7n the matter of Biyogi Bliagui. 

(’86) 14 Cal 141 (14.5, 146), Baidi/a Nath Singit v. Muspratt. 

(’88) 1888 Pun Be No. 24 Cr, p. 43 (4.5), Narain Singh v. Empress. 

(’97) 20 JIad 387 (387) : 2 Weir 240, Empress v. Kannnppa Ihllai. 

(’02) 2 Weir 241 (242), In rc Bangachari. 

(1900) 1900 All W N 187 (188), Empress v. Tota Bam. 

[Sre (’84) 1884 Bat 206 (200), In rc. Chhatrasangji. (Non-esistent civil proceed- 
ings not good ground for postponing investigation sine die.)] 

3 . (’02) 1902 All W N 195 (195), Emimess v. Atiila Bnha. 

(1900) 27 Cal 798 (800), Jhttmmuch Jhaw Pathul: Mandal. (Reason to doubt the 
truth of the complaint.) 

(1900) 27 Cal 921 (924, 925), Mahndeo Singh v. Qucen-Emio'css. (Reason not to 
believe truth of tlie complaint.) 

(’01) 28 Cal 052 (061) ; 5 C lY N 457 (FB), Diearaha Nath v. Beni Madltab. 
(Reason to doubt.) 

(1900) 4 Cal IV N 305 (300), Budh Nalh Mahato v. Empress. 

(’21) AIR 1921 Pat 85 (87) : 21 Cr. L. J. 519, Gawharan Lai v. Sarjoo Saw. (In 
case of doubt.) 

(’10) 11 Cri L Jour 351 (351)' ; 6 Ind Cas 390 (All), Chhedi Kandu v. Emperor. 
(’13) 14 Cri L Jour 493 (493) : 20 Ind Cas 749 (All), Bam Pershad v. Moti. 

(’13) 22 Ind Cas 165 (160) : 15 Cri L Jour 21 (All), Baher v. Bansi. 

4. (’33) AIR 1933 Rang 271 (272) ; 34 Cri L Jour 1185, U Po I'one v. Emperor. 

5. (’35) AIR 1935 Bom 76 (78) : 59 Bom 171 : 30 Cr. L. J. 483, Morarji v. Emperor. 

Note 10 

1 . (’40) AIR 1940 Pat 97 (98) : 41 Cr. L. J. 349, Mnl;ti Narain v. Emperor. 

(’87) 9 All 85 (87) ; 1880 A W N 307, Queen v. Pvran. 

(1900) 1900 All W N 187 (188), Empress v. Tota Bam. 

(l900) 1900 All W N 189 (l89), Queen-Empress v. Jeto Mai. 

(’02) 1902 All W N 195 (195), Empress v. Axilla Duba. 

(’87) 14 Cal 141 (140), Baidyanath v. Muspratt. 

(’O 2 ) 0 Cal W N 843 (844), ilrinal v. Emperor. 

(’29) AIR 1929 Cal 170 (177) : 30 Cr. L. J. 705, Ajoy Krishna v. S. G. Bose. (Per 
Graham, J.) 

(’87) 1887 Pun Re No. 33 Cr, p. 70 (72), Ballia v. Ahsan Shah. 

(’28) AIR 1928 Lah 88 (89) ; 29 Cr. L.J. 958, Jagindar Singh v. Agha Safdar Ali. 
(’9?) 20 Mad 387 (387) : 2 Weir 240, Queen-Empress v. Eannappa Pillai. 

(’88) 2 Weir 244 (244), Virabhadrayya v. Sooryanarayana. 

(’18) AIR 1918 Pat 052 (653) ; 19 Cr. L. J. 627, Mushari Bam v. Baj Kishore. 
(’26) AIR 1926 Pat 34 (35); 26 Cr. L.J. 1394, Bam Saran Singh v. Md. Jan Khan. 
(’.26) AIR 1926 Sind 194 (196):21SLR293:27Cr.L.J. 711, Crowder v. Morrison. 
(’31) AIR 1931 Sind 113 (ll3, 114) : 32 Cr. L. J. 926, Dliaramdas Lilaram v. 
E. H. Pilcher. 

(’10) 11 Cri L Jour 351 (351) : 6 I. C. 390 (All), Chhedi Kandu v. Emperor. 

(’ll) 12 Cri L Jour 885 (385) : 1 U B R 73 ; 11 1. G.24:d,NgaThaTu\.Emp>eror. 

(’I 2 ) 13 Cri L Jour 749 (749) : 6 S L R 83 : 17 I. G. 61, Gaji v. Jumanshah. 

(’13) 14 Cri L Jour 493 (493, 494) : 20 I. C. 749 (All), Bam Pershad v. Moti. 


Section 202 
Notes 9-10 



1180 


POSTPONEMENT FOR ISSUE OF PROCESS 


Section 202 
Note 11 


11. “Postpone the issue of process.” — An order under this 
section is one by virtue of which the Magistrate decides to postpone 
the issue of jjrocess for compelling the attendance of the accused 
person, where, for any reason that he thinks lit, ho wishes to hold an 
inquiry or direct an inquiry or investigation into the complaint. 
He can do this, therefore, only heforc process is issued. Hence, a 
Magistrate, who, after issue of process f or when the accused is brought 
under a warrant” or after taking evidence,^ holds an inquiry or directs 
an inquiry or investigation, acts in contravention of the section. After 
the issue of process he must proceed with the trial. This rule applies 
equally to the successor of a Magistrate who has issued the process^ 
as also to a l\Iagistratc to whom the case is transferred after issue of 
process.® 

Where a complaint is made against several persons jointly, the 
fact that the ^Magistrate has issued processes against some of them 
will not deprive him of his power to postpone the issue of process 
against the others and to malce a preliminary inquiry in respect of 
the offences alleged against them.® 

Under certain circumstances, however, a ^Magistrate may properly 
direct an inquiry under this section even after the issue of process.' 
Where, after the Magistrate has issued processes against two accused, 
if one of them lays a cross-complaint, the Magistrate can properly 
rescind the order to issue process and send the cases to a subordinate 
Magistrate for inquiry and report.^ 

It has been held that where the Magistrate has before him two 
complaints connected with the same subject-matter, he has a discretion 
to postpone the issue of process in one case pending the result of the 
other case.® 

When once the Magistrate postpones the issue of process under 
this section, he is required to inquire into the case himself or to direct 
an inquiry or investigation. The fact that there was already a police 
investigation does not affect his proceedings.® Similarly, where the 

(’17) AIR 1917 Cal 4G2 (463) : 17 Cr. L. .1. .396 (397), Balailall v. Pasupati. 

(’17) AIR 1917 All 91 (92) : 18 Cr. L. J. 765 (765), Madho Gir v. liashid Aimed. 

Note 11 

1. (’38) AIR 1938 Nag 433 (4.34) : 39 Cri L Jour 981, Qamarali v. Jlf. Tuhi. 

(’12) 13 Cri L Jour 749 (749) ; 17 I. C. 61 : G S L R S3, Gaji v. Jmnanshah. ' 

See Section 537 Note 17. 

2. (’74) 21 Suth W R Cr 44 (45), Ravil:ani Sirlcar v. Jaduh Chundcr. 

(’02) 2 ^Yeir 241 (241, 242), In rc Eangachari. 

3. (’96) 1896 All W N 140 (141), Empress v. Khurram Singh. 

(1900) 1900 All W N 187 (188), Emperor v. Tota Earn. 

(’86) 9 Mad 282 (282, 283): 2 Weir 243, Sadagopachariar v. Eaghavachariyar. 

4. (’86) 9 Mad 282 (282, 2S3):2 Weir 243, Sadagopachariar v. Eaghavachariyar. 

5. (’38) AIR 1938 Nag 433 (434) : 39 Cri L Jour 981, Qamarali v. 2dt. Tiilsi. 

6. (’40) AIR 1940 Nag 128 (128) : 41 Cr. L. J. 312, Haroon Abdulla v. Gajadhar. 

7. (’23) AIR 1923 Cal 662 (662) : 25 Cr. L. J. 464, Lalit Mohan v. Noni Lai. 

8. (’33) AIR 1933 Sind 254 (255) : 34 Cri L .Tour 891, Allahdino v. Emperor. 
(Interdependent cases of adultery and defamation — Held, latter should be stayed 
till decision of former.) 

9. (’18) AIR 1918 Pat 350 (350, 351): 19 Cr. L. J. 283,Shconandan v. Emperor, 
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Magistrate directs an inquiry under this section, be cannot issue 
process before be receives the report of the inquiry,^® 

12. Position of the accused. — A person complained against 
does not become an accused until it has been decided to issue process 
against him, and bo is not entitled to bo represented by a pleader 
during the preliminary inquiry svbicb may be held under this section.^ 
If be chooses to attend the proceedings, be may, of course, do so like 
any other member of the public but bo has no locus standi as a 
party, the imrpose of the law being clearly to exclude liiin until 
sufficient ground for proceeding against him has been made out by the 
complainant.^® 

Proceedings under this section arc not proceedings infer paries 
but they are instituted and conducted by the Magistrate in order that 
ho may be able to satisfy himself whether there is or is not, any 
ground for issuing iiroeess and it is not until process is issued that the 
matter becomes a case." Therefore, the practice of issuing a notice to 
the accused before the issue of process ’ or of conducting the inquiry in 
his presence* or of hearing arguments on l)ebalf of the accused’’ or of 

10. (’25) AIR 1923 Cal 989 (990), Krishna Bala Dasi v. Kiroda Bala Dasi. 

Note 12 

1. (’33) 37 Cal W N 709 (711), Fanindra Kumar v. Banal Bux Clmvdhari. 
(Magistrate should not jionnil the accused to bo represented by lawyers and to 
argue that the complaint should bo dismissed.) 

la. (’03) 8 Cri L .Tour 20 (23); ■! Nag L R 81, Sheihh Chand v. Mahomed HAnif. 
(’ll) 11 Ind Cas 311 (311, 312) ; 38 Cal 830, Golapjan v. Bholanath. 

(’34) AIR 19.34 Rang 1G7 (1G3) : 30 Cri L .Tour 75, S. D. Vardon v. Hcarsey. 

2. (’20) AIR 1920 Sind ISS (139):20 S L R 43:27 Cr.L..T. ■i0i,Atmarnm Udhowdas 
V. Topandas. 

(’20) AIR 1920 Pat 31 (35):2G Cr.L.T. 1391, Ram Saran v. litohammad Jankhan. 
(’33) AIR 1933 Cal 447 (418) ; 00 Cal 1051 : 31 Cr.L.,T. (i0l,Fanindra Kumar v. 
Bahai Btix. 

3. (’15) AIR 1915 Mad 128 (129) ; 21 Ind Cas 703 (701, 703) : 37 Mad ISl, Sheikh 
Mceran v. Bainavclu Mudali. 

(’27) AIR 1927 Mad 19 (20, 21) : 49 Mad 918 : 23 Cri L Jour 129 (FB), Appa Bao 
Mudaliar v. Janaki AmmaL 

(’27) AIR 1927 Mad 13 (13, 19) : 49 Mad 920 : 23 Cri 1/ Jour 113, Varadarajulu 
Naidu V. Kuppasami Naid7i. 

(’13) 14 Cr.L. J. 67 (58) : 40 Cal 414 : 18 I.C. 345, Bhim Lai Shah v. Bisa Singh. 
(’31) AIR 1931 Bom 521 (325) : 55 Bom 770 : 33 Cr. L. J. 12, Emperor y.Finan. 
{'23) AIR 1923 Cal 198 (198, 199) : 24 Cr.L. J. 333, Chandi Charan v. Manindra. 
(’28) AIR 1928 Lab 97 (97) : 29 Cr. L. .T. 39, Mod Lai v. Emperor. 

(’30) AIR 1930 Rang 150 (133):8 Rang 1:31 Cr.L.J. 824, Dhana Beddyv. Emperor. 
(’2G) AIR 1920 Sind 191 (190, 197) : 21 S L R 293 : 27 Cri L Jour 711, M. H. 
Crowder v. L. A. Morrison. 

(’12) 13 Cr. L. J. 484 (485) : 39 Cal 1011 : 15 I.C. 481, Smperor v. Bhika Eossein. 

4. (’02) 0 Cal W N 843 (844), Mrinal Kanli v. Emperor. 

(’20) 25 Cal N xii (xii), Baiil Pramanik v. Sub-Inspector of Baigunj. 

(’ll) 12 Cr. L. J. 385 (38G) : 1 U B B 73 ; 11 I.C. 249, Nga Tha Tu v. Emperor. 
[But see (’13) 14 Cri L Jour 3 (4) : 18 Ind Cas 147 (Lab), Abdul Gaffar Beg v. 
Emperor. (Esaminatioh of complainant in presence of accused so as to enable 
,bim to cross-examine complainant held, necessary in the circumstances of the 
case.)] 

5. (’25) AIR 1925 Cal 57G (577) : 2G Cr. L. J. 305, Bachoo Mia v. Anwar Nabi. 
(’12) 13 Cr. L. J. 125 (125) : 13 I. C. 781 (Cal). Sandyal v. Eunjeshwar Misra. 
(’18) AIR 1918 Pat G52 (G52, 053) : 19 Cr.L.J. 527. Mushari Bam v. Bajkishore Lai. 
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Section 202 
Notes 12-13 


examining him® is undesirable and quite irregular and contrary to the 
spirit o£ the section and to tlie general principles of the Code, though 
such a procedure is not prohibited by the strict letter of the section,^ 
or may make the inquiry more complete and sometimes satisfy the 
Magistrate that the case is false.® However, if such a procedure is 
followed by the Magistrate, he is not thereby committing an illegality.® 

13. May inquire into the case himself or direct an inquiry 
or investigation. — Under this section, as it stood before the 
amendment in 1923, a Magistrate had himsdf to conduct the inquiry 
and could not direct an inquiry to be made by any subordinate 
Magistrate or a police-officer or other person. These persons could only 
hold a local invcsiigaiion} But in Amrit Majhi v. Enifcror,^ a doubt 
was raised whether the language of the section did not seem consistent 
with the long existing practice of referring complaints to subordinate 
Magistrates for inquiry and report. The ainendment of 1923 now 


(’17) AIE 1917 Gill 402 (403): 17 Cr.L. J. 390 (397), Balailall Mooherjee v.Pasu- 
paii Chatter jee, 

[See however ('ll) 12 Cri L .Tour 207 (208) : 10 Inti Gas 33 (Gal), Slteilih Akbar 
V. Prance. (Person compiainetl against should bo admitted to watch proceedings 
and his representative, if advocate or pleader, should bo allowed to act as amiciis 
curicc.)} 

6. (’23) AIR 1923 Lah 003 (004) : 20 Gr. L. .T. 107, Warynm Singh v. Crotvn. 
(’28) AIR 1928 Lah 88 (89):29 Cr.L. J. 9uS, Jagindar Singh v. Agha Safdar AH. 

[See also (’00) 3 Cr. L. .T. 138 (140) : 32 Cal 1085 : 10 C W N 51, Sat Narain v. 
Emperor, (Where it is implied.)] 

[But sec (’34) .AIR 1934 .Sind 143 (145) : 30 Cr. L. .1. 94, Pewttimal Udhomal v. 
Sajanmal Mchrmnal. (Magistrate not to issue notice to accused to show cause 
against his prosecution — But it is open to Itingistrato if ho deems it desirable to 
hear what the accused has to say and even to accept any documentary evidence 
on his behalf,)] 

7. (’27) AIE 1927 Mad 18 (18) : 49 Mad 926 ; 28 Cri L Jour 113, Varadarajiilu 
Naidn v. Euppusami Naidti. 

8. (’20) AIR 1920 Pat 34 (35) : 20 Cri L .Tour 1394, Pajn Saran Singh v. Md, 
Jan Khan. 

(’27) AIR 1927 l^fad 19 (20) : 49 Mad 918 ; 28 Cri L Jour 129 (FB), Appa Bao 
Mudaliar v. Janahi Ammal. 

[Sec also (’ll) 12 Cri L Jour 207 (208) : 10 I. C. 33 (Cal), Sheikh Ahbar-v. Prance.'] 

9. (’23) AIR 1928 Bom 290 (290, 291) : 52 Bom 448 : 29 Cri L Jour 975, In ra 
Yirbhan Bhagaji. 

(’04) 1 Cri L .Tour 102 (103) : 6 Bom L E 91, In re Tnharam Udaram. 

(’31) AIR 1931 P.at 302 (.303,304) : 32 Cr.L. J. 1023, Mahahir Baitha v. Emperor. 
(’31) AIR 1931 Sind 113 {llii,ll‘i):d2Gi.li. I .d2G, Dharamdas LilaraviY, Pilcher. 
(’34) AIR 1934 Oudh 372 (373): 35 Cr.L.J. 1239, Gobardan Das v. Girdhari Lai, 
[See however (’40) AIR 1940 Pat 97 (100) : 41 Cri L Jour 349, Mnhti Naram v. 
Emperor. (Examination of accused before calling upon complainant to sub- 
stantiate his allegations is illegal — AIE 1920 Pat G55, Followed.)] 

Note 13 

1. (’10) 11 Cr.L.J. 525 (526): 38 Cal 68: 7 1.C. 747, Fori O/mrnn v.Srish Chandra. 
(’16) AIR 1916 Cal 867(868,869): 17 Cri L Jour 146 (147): 43 Cal 173, Gangadhar 

Pradan v. Emperor. 

(’22) AIR 1922 All 211 (212) : 44 All 550 : 23 Ci’. L. J. 279, Emperor v. Durga Prasad, 
(’20) 24 Cal W N c (c), Taranath Dc v. Emperor. 

(’12) 13 Cri L Jour 482 (483) : 40 Cal 41 : 15 I. C. 482, Maniruddin Sarkar v. 
Abdul Battf. 

(’12) 13 Cr. L. J. 484 (485) : 39 Cal 1041 : 15 I C 484, Emperor v. Bhilca Eoosein, 
(’12) 13 Cri L Jour 704 (704, 705) : 16 I. C. 512 (All), Baij Nath v. Baja Bam. 
(’20) AIR 1920 Nag 64 (66) : 21 Cri L Jour 310, Devidin v. Narayan Bao. 

(’17) AIR 1917 Pat 15 (16, 17) : 1 Pat L J 553 : IS Cri L Jour 52, Baij Nath 
Singh v. Emperor, 

2. (’19) AIR 1919 Cal 59 (GO) : 46 Cal 854 : 20 Cri L Jour 508. 
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expressly empowers a [Magistrate to direct an inquiry under tliis section 
by a [Magistrate subordinate to bim or an investigation by a police- 
officer or such other person as bo thinks fit, thus expressly adopting 
the view held in Amrit Majhi's casc.^ A third class [Magistrate, 
however, oven under the amended section, must inqriirc into the case 
himself and has no power to direct any inquiry or investigation. 

Under this section, a ^lagistrate has to choose one of the two 
alternatives, namely, either to inquire into the case himself or direct 
an inquiry or investigation. Ho cannot have recourse to both. Where, 
therefore, a Magistrate chose to inquire into the case himself, it was 
held that he could not direct a local investigation.^ Similarly, where 
he has ordered an investigation by another person, he cannot follow 
it up by an inquiry himself.'’ But it has boon hold by the Calcutta 
High Court that a [Magistrate, f/ he is dissatisfied with the result of 
an investigation directed by him, may hold an inquiry himself.’’ 

An inquiry under the section can bo directed only to a subordinate 
Magistrate and not to a superior Magistrate' or a j\Iagistratc of the 
same class.® 

The subordinate Magistrate directed to inquire need not be 
competent to entertain the complaint ho is asked to inquire into, 
provided the Magistrate, who directs the inquiry, is competent to 
entertain and dispose of the same.” 

Once a ^lagistrate has directed an inquiry by a subordinate 
Magistrate under this section, ho cannot recall the proceedings before 
the inquiry is completed.^® But it has been held that he can stay the 
proceedings.” 

It has been hold that where a Magistrate has directed an inquiry 
or investigation by another under this section, bo cannot, on receipt of 
the report of such inquiry or investigation, transfer the case for 
disposal to another Magistrate without deciding rrhether the case 
should be dismissed under S. 203 or proceeded with under S. 20i.^" 

1$. “Inquiry.” — The inquiry contemplated by this section does 
not necessarily mean an inquiry by examining witnesses, or by holding. 

3. (’19) AIR 1919 Cal 59 (60) : 46 Cal 85-1 : 20CT.h.3.50S,AmrilMajhi\.Empcror.. 

4. (’22) AIR 1922 All 211 (212) : 41 All 550 : 23 Cri L Jour 279, Emperor v. 
Durga Prasad. 

(’28) AIR 1928 Lab 88 (69): 29 Cr. L. J.958, Ja^indcr Singh v. Agha Safdar Ali. 
(’17) AIR 1917 All 91 (92) : 18 Cr. L. J. 765 (765), Madho Gir v. Eashid Ahmad. 

5. (’37) AIR 1937 Nag 389 (389) : 39 Cri L Jour 80, Tyab Ali v. Hvsainali. 

(’13) 14 Cri L Jour 493 (494) : 20 I. C. 749 (All), Earn 'Pershad v. Moti. 

6. (’10) 11 Cr.L.J. 525 (520):38 Cal GS :7 lCm,Haricharanv.SrishChandra. 

7. (’12) 13 Cr.L.J. 484 (485) : 39 Cal 1041 : 151 C 484, Emperor v. BMha Hosscin. 

8. (’ll) 12 Cri L Jour 539 (541) : 1912 Pun Re No 2 Cr ; 12 I. C. 515, Ali 
Mohammad v. Emperor, 

9. (’02) 6 Cal W N 295 (296), Surjija Hariani v. Emperor. 

10. (’33) AIR 1933 Nag 374 (376, 377) : 30 Nag L R 76 : 35 Cri L Jour 404, 
Tulsidas v. Chelan Das. (Inquiry is not complete till all the witnesses whom 
complainant wants to examine have been examined.) 

11. (’34) AIR 1934 Sind 143 (144) : 36 Cri L Jour 94, Eewaimal Udhomal v. 
Sajanmal Mehrumal. 

See also S. 344 Note 11. 

12. (’40) AIR 1940 Lnh 61 (63) : 41 Cri L Jour 344, Saniolch Eaj Singh v.. 
Qahicar Elian. (AIR 1925 Cal 742, Followed.) 
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an investigation into the case or in any particular form. The Magistrate 
can do it in any Tvay he thinks proper.^ He is at perfect liberty to look 
into the police records and if he is satisfied that the complaint is 
groundless, he can dismiss the complaint.^ But v'here he examines 
witnesses in such an inquiry, and evidence which is opposed to the 
complainant’s allegations is brought before him, he should' give an 
opportunity to the complainant to explain or to meet such evidence.® 
It is in the discretion of the Magistrate to allow the complainant to be 
represented by a vakil or not in such an inquiry.'^ Proceedings in an 
inquiry under this section should not be dilatory and protracted.® 

15. Evidence in the inquiry — Sub-s.(2A). — The evidence, 
in an inquiry held under this section, need not be confined to the 
examination of the complainant alone. The section leaves it to the 
discretion of the Magistrate to examine such witnesses and make such 
inquiries as he thinks fit.^ There is nothing to prohibit him from 
examining witnesses, whom he knows to be able to throw light on the 
matter, or from importing even his own personal knowledge into it.® 
The Magistrate is also entitled to thoroughly cross-examine the 
witnesses in order to get at the truth.®^ 

"Where a Magistrate inquiring into a case under this section 
examines witnesses, he may, under sub-s.(2A), if he thinks fit, take the 
evidence of such witnesses on oath. This provision was added by the 
amending Act of 1923 to put an end to the long-existing conflict of 
views as to whether such an inquiry is a judicial inoceeding within 
'the meaning of s. 476 so as to make the complainant liable to prosecu- 
tion for making a false complaint or for perjury. The Calcutta® and 
Patna^ High Courts held that such an inquiry was a judicial 
'proceeding, while the Madras High Court held that it was not.® The 


Note 14 

1. (’24) AIE 1924 Pat 797 (799) : 26 Cr. L. J. l2%,Bamnnand Lair. Ali Hasson. 
[But see (’34) AIE 1934 Oudlx 88 (89) : 35 Or. L. J. 415, Sarjoo Prasad v. Bam 

Lai. (Dismissal of complaint after merely making some oral inquiries ■^•ithout 
examining any one on oath is illegal and irregular.)] 

2. (’24) AIE 1924 Pat 797 (799) : 2G Cr. L. J. 129, Bamanand Lair. Ali Hassan. 
■(’69) 11 Suth W E Cr 54 (54, 55), Queen r. Busick Mo7ice. 

[But see (’12) 13 Cr, L. J. 125 (125) ; 13 I. C. 781 (Cal). Sandyal r. Ranjeswar 
Misra. CSe must give complainant ‘opportunity’ to prove case — Dismissal of 
complaint merely on basis of statements of accused’s lawyer or of papers filed 
by accused with police is improper,)] 

3. (’28) AIE 1928 Mad 135 (136) : 29 Cri L Jour 48, McCarthy r. Shanneji. 

(’12) 13 Cri L Jour 125 (125) : 13 I. C. 781 (Cal), Sandyal r. jkanjeshwar Misra. 

4. (’71) 8 Bom H C E 202 (204), Bindachari r. Dracup. 

5. (’39) AIE 1939 Cal 33 (34);40Cr.L. J. 213, AjitNathr. Satish Chandra. 

Note 15 

1. (’93) 1893 Eat 669 (669), In re Kanltuchand. 

2. (’30) AIE 1930 Mad 443 (444) : 30 Cri L Jour 1160, Nagi Beddy r. Emperor. 
2a. (’39) AIE 1939 Pesh 16 (17) : 1939PeshLJ 24:40Cr.L.J. 674, Guhnahamed 

r. Hdbibullah Karimullah. 

3. (’09) 9 Cr, L. J. 295 (296) : 36 Cal 72 : II. C. 203, iTauc/mn Gar 7iiv. BamRishun. 
(’05) 2 Cal L Jour 65?i (G57i), Ambica Boy r. Evipcror. • 

4. (’24) AIE 1924 Pat 138 (139) '.24GTL.'L.'3.SQ2,BanshidarMarxoarir.Empcror. 

5. (’ll) 12 Cr. L. J. 323 (324) : 10 I. C. 619 (Mad), In Be Rachimudar Labhai. 
(Per Sundara Aiyar, J.; Ayling, J., contra at p. 325.) 

(’16) AIE 1916 Mad 1110 (1114) : 13 Cr, L. J. 209 (212) : 39 Mad 750 (FB), Bapu 
V, Bapu. (Per Spencer, J.) 
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Lahore High Couri doubted if it -R-as a judicial proceeding.'^ The 
present sub-s. (2a) gives effect to the Calcutta and Patna view and the 
Madras view is no longer correct. An inquiry under this section 
therefore is now a judicial proceeding.' 

16. Magistrate holding inquiry, if disqualified from trying. 
— There is nothing in the Code which disqualifies a Magistrate, 
who holds a preliminary inquiry under this section, from trying the 
■case himself when there is nothing to indicate that ho initiated or 
directed the proceedings or took any personal interest in the matter of 
the complaint presented before him.^ The fact that a subordinate 
Magistrate expressed his opinion in submitting a reiiort, in a case 
referred to him under this section, is no bar to his holding the trial on 
an order by the District Magistrate making over the case to him for 
the purpose.” See S. 55G Note 19. 

17. Investigation. — A ^lagistratc may, if he thinks fit, direct 
an investigation by a police-officer or by any other person for the 
purpose of ascertaining the truth or falsehood of the complaint. 
Before the amendment of 1923, the Magistrate could direct a local 
investigation even by a subordinate JIagistrate. 

The words “ local investigation ” were not restricted to the 
investigation of the phj'sical features only but meant an inquiry into 
Ihe truth or falsity of the complaint. The word ‘ local ’ was used with 
a view to hold the investigation in the locality for Die convenience of 
the parties but the investigation was not confined to the investigation 
of the locality itself.^ This is also evident from the definition of 
the term in S. -i (l) (1) of the Code where the investigation by way of 
collection of evidence is to be conducted by a police-officer or by any 
person other than a Magistrate. A local investigation, therefore, is 
merely a proceeding for the collection of evidence on the spot for the 
purpose of ascertaining if the complaint is true or false." It can bo 
ordered when there is a quarrel about boundaries or any matter of 
that kind.^ 

'(’02) 2 ^Veir 107 (107, 108), V clu Nair v. Gnana Prahasnm Pillai. 

(1900) 23 JInd 223 (22‘1, 225) : 1 Woir 152, Quecn-Empress v. Vcnkaiarainanna. 
[Hut SCO (’04) 1 Cr.L.J. 118 (119) (Miul), Public Prosecutor v. Palliyathodi Eaijan. 

6. (’19) AIR 1919 Lab 37 (38): 20 Cri L Jour 815, Maqhul Ahmed v. Emperor. 

7. (’0-4) 1 Cri L Jour 118 (119) (Mad), Public Prosecutor v. Palliyathodi Raijan, 
Boo also S. 4 (1) (m) Nolo 5. 

Note IG 

1. (’97) 24 Cal 107 (108, 109), Ananda Ghunder v. Basu Mudh. 

(’23) AIR 1923 Rang 05 (05) : 1 Bur D J 32 : 24 Cr. L. J, 744, .¥rs. May Baud- 
villc V. 'Emperor. 

(’98) 23 Cal 328 (334), Stedhama Upadhya v. Empress. (Magistrate held disquali- 
■ bed from trying tbc case.) 

See also S. 550 Note 19. 

2. (1900) 4 Cnl W N 004 (005), Bani Madhab v. Bosaraj Gossami. 

Note 17 

1. (’18) AIR 1918 Pat 172 (172, 173) : 19 Gr.Jj.J.12G,MzcnshiMian v. Emperor. 
(’20) AIR 1920 Nag 64 (65) ; 21 Cri L Jour 310, Devi Din v. Narayana Bao. 

2. (’20) AIR 1920 Pat 563 (565) : 2 P L J 47 : 21 Cri L Jour 594, Bam Barai v. 
Ea7n Fratap. 

3. (’12) 13 Cri L Jour 704 (705) : 16 I. C. 512 (All), Baij Nath v. Baja Ram, 

2Cr.75, 
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Notes 17-18 


The ‘v^’ord ‘ local ’ has been deleted by the amendment in 192? 

indicating clearly that the investigation is not confined to more 

inspection of the locality. 

18. “ Investigation by police.” 

(1) Trivial and non-cognizahle cases. — It is not advisable foi- 
Magistrates to malfe indiscriminate use of police agency for the 
purpose of ascertaining matters as to which they are bound to 
form their own opinion.^ This is specially so in cases regarding 
offences not eognisiable by the police. Similarly, in trivial cases^ 
except for special reasons, one or the other of the modes of inquiry 
permitted by the section should be adopted" as it is an abuse of 
the powers given by this section to refer such petty cases (c. g., an 
assault of a petty character) to the police for inquiry, the proper 
course for Magistrates in such cases being to talce action on the 
complaint at oncc.^ 

(2) Cognizable cases. — A police investigation under this section is- 
different from the investigation referred to in S. 156. A Magistrate 
in cognizable cases, after he has taken cognizance of an offence 
under S. 190 (l) (a) {e. g., on complaint) can only order an investiga- 
tion and report under this section, but cannot order an inquiry 
under S. 156, and direct the police to submit a charge-sheet. That 
means a Magistrate cannot proceed under chapter XIV after acting 
under chapter xvi.^ When a complaint is referred under this 
section by the Magistrate for investigation, the police need do no 
more than make a report.^ But this does not debar them from 
exercising their ordinary powers of arrest and investigation and 
from sending ixp the accused for trial under a charge-sheet.'^ The 
Bombay High Court" and the Sind Judicial Commissioner’s Court® 

Note 18 

1. (’33) AIE 1933 Sind 339 (340) : 27 SimlL E 387 : 35 Cr. L. .T. 24, Mahliomai 
Dansing v. Gianchand Salaviatrai. 

la. G. E. .and C. 0. High Court o£ Patna (Cr.), Vol. I, Chap. IV, f3. 12. 

Eules and Orders, Lahore High Court (1931), Vol. HI, Chap. I-B, para. 4. 

See also Cri. Cir. Judicial Commissioner Central Provinces (1929), Circular^ 
No. 7, para. 5. 

Police Eegulations, Bengal (1928), Yol. I, ,S. 42. 

2. Eules and Orders, Lahore High Court (1931), Vol. HI, Chap. I-B, para. 4. 

3. (’94) 1894 Pun Ee No. 19 Cr, p. 67 (67), Gmicslia v. Emia-css. 

[See also (’88) 12 Bom 161 (163), In re JanJddas.'] 

4. (’28) AIE 1928 Cal 24 (25) :5iGa.\tiO^:28Cv.'L..7. 571, IsafEasj/ay.Empcror. 

(’28) AIR 1928 P.at 359 (361) : 29 Cri L -Tour 374, Ulfat Khan v. Emperor. 

(’22) 67 I. C. 499 (499) ; 23 Cri L Jour 403 (Pat), Bampahitar v. Kasim Ali. 

See also S. 156 Note 5. 

5. (’31) AIE 1931 Mad 770 (770) : 54 Mad 598 : 32 Cr, L. J. 690, Gopal Naicl: v. 
Alagirisami Naiclc. 

6. (’31) AIR 1931 Mad 770 (770) : 54 Mad 598 ; 32 Cr. L. J. 690, Gopal Naick 
Alagirisami Naick. 

(’32) AIE 1932 Lah 579 (580):33 Cr. L. J. 737:14 Lah IM, Easkid Ahmad v. Emperor. 

(’23) AIE 1923 Pat 547(548,549):2 P.at 379:24 Cr.L.J. 375, Emperor v. Bhola Bhagai. 

(’78) 2 Cal L R 374 (376), Beputoola v. Nazim Sheikh. 

See also S. 156 Note 5. 

7. (’29) AIE 1929 Bom 72 (73, 74) : 53 Bom 339 : 30 Cr.L.J. 781, Nur Mahomed 

■ Bajmahamcd v. Emperor. 

8. (’38) AIR 1938 Sind 113 (116) ; I L E (1939) Kar 85 : 39 Cri L .Tour 681 (FB), 
Emperor V. Bikha 2Iati.{klJi 1933 Sind 136, Overruled; AIE 1934 Sind 20 is no- 
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have, howcvei', lickl that i\-hcrc an investigation hy the police has 
heen ovclei'otl uikIcl- this section, the police have no power to send 
np the accused for trial under a charge-sheet. 

(3) Where the acctt.icd is a ^police-officer. — If the accused is himself 
a policc-oiliccr, it is not proper nor is it contomidated that the 
[Magistrate should call for a report from the iiolicc-ofiiccr, who is 
liimsclf the accused” or from a superior or other police-ofliccr,^” 
In such cases the [Magistrate himself should hold the inquiry^^ or 
direct a local inquiry hy a subordinate Magistrate.^” Complaints 
against police-oflicers should he handled with the greatest care. In 
such cases, the coinplainant should he given every facility to prove 
his allegations.’” 

It is not desirable that a complaint against a person who is 
alleged to have acted in collusion with the police should be handed 
over to the police for investigation.’’ It has, however, been held in 
the undermentioned case’” that it is not illegal to send a complaint, 
in which the hona ficlcs of the police arc iminigned, for inquiry or 
investigation hy a police-otliccr. 

(•i) Bepori. — The report called for under this section should form 
part of the record and as such a copy thereof can ho given to the 
accused.’® The report should bo submitted to the same Magistrate 
who had ordered the investigation and not to another Magistrate.’' 

. Such a report is absolutely privileged.’® 


longer good law after tlii-? I'lill Bench decision — Police arc not prcvcntccl from 
arrc<;ting the accused under Section 54.) 

9. (’87) 14 Cal 141 (140), Baidnanath Singh v. 5Tnsprait. 

(’20) AIR 1920 Pat 0-75 (070) :‘7 P L J Cl : 21 Cri L Jour 021, liar Narain v. 
Kariman Ahtr. 

10. (’81) 1884 .AH AV N 47 (47), Jalaluddin v. Mohammad Khalil. (Other police- 
oflicer?.) 

(’20) AIR 1920 .All 77 (78) : 21 Cri L .Tour 347, JJarihar Prasad v. Emperor, 
(Superior police-officers.) 

(’20) AIR 1920 All 91 (92) : 21 Cri L Jour 019, Mt. Shama v. EJa: Ahmad. 
(Superintendent of Police.) 

(’20) AIR 1920 All 127 (127) : 21 Cr. L. J. 410, Mctca Lai v. Emperor. (Another 
police-officer.) 

(1900) 4 Cal W N ccxxi (cosxii), Sarat Chandra v. Agharc. (Police.) 

(’28) AIR 1926 Lah 88 (69) : 29 Cri L .lour 9.38, Jagindar v. -4gha Sabdar Ali. 
(Do.) 

(’19) AIR 1919 Oudh 395 (39.3): 22 Oudli Gas .321 : 20 Cr. L. .T. 12^, Mt.Mahadci 
V. Bam Sahai. (Do.) 

(’05) 2 Cr L J 51 (53) : 9 C W N 199 (Cal), Ealadar Bhumij v. Snh-Inspecior of 
Police. (District Superintendent of Police.) 

11. (’97) 20 Mad 387 (388) : 2 Weir 240, Empress v. Kanappa Pillai, 

Seo cases cited in foot-note 10. 

12. (’19) AIR 1919 Pat -195 (495) :20 Cri L Jour 390, Narain Singh v. Emperor. 

13. (’20) AIR 1920 Mad 288 (288) : 27 Cr. L. J. 107, Devasihamani Miidaliar v, 
Naragana Prasad. 

See also Section 203 Note 9. 

14. (’33) AIR 1933 Sind 339 (340) ; 27 Sind L R 387 : 35 Cr. L.1 .2i,Mahliomal 
Lansing v. Gianchand Salamairai. 

15. (’40) AIR 1940 Lah 208 (209) : 41 Cr. L.J. 018, Jrnuii/o Rena v. Ghanan Mai. 

16. (’87) 14 Cal 141 (144), Baidyanath Singh v. Miisjma'tt. 

(’31) AIR 1931 Mad 429 (429) : 32Cr.L.J. <jS 9 ,MuthuKumaraPillaiv. Emperor. 
See also Section 548 Note 4. 

17. (’18) AIR 1918 Lah 123 (124) ; 19 Cri L ;Tour 430, Thahar Singh v. Kirpal. 

18. (’37) AIR 1937 All 90 (94, 90) : I L R (1937) All 390, Veni Mndhn Prasad v. 
-If. Wajid AU. 
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Section 202 
Bfotes 19-20 


19. “Such other person.” — The Magistrate may direct an 
investigation by mcli other person as he thinks fit. ‘S 2 ich other person' 
under this section includes a panchayat within the meaning of the 
TJ. P. Village Panchayat Aet.^ A master is not a fit person to he 
directed to investigate and make a report in a case of complaint against 
his servant.^ 

It is illegal for a Magistrate to call upon the accused himself 
to make a report and act upon it.^ 

20. Examination of the complainant — Proviso. — The 
proviso to sub-s. (i) makes it obligatory on the Magistrate to examine 
the complainant on oath, before directing an inquiry or investigation 
under this section, save in the case where the complaint is by a Court, 
Under this section, before it was amended in 1923, such an examination 
was a pre-requisite, whether the Magistrate intended to make a personal 
inquiry himself or whether he intended to give a direction for an 
inquiry or investigation. The present proviso requires such examination 
to be made only where a direction for inquiry is to be made and not 
where the lilagistrate intends to make a personal inquiry himself. 

A complaint, therefore, cannot be sent for inquiry or investigation 
unless the complainant has been examined on oath;^ and if any 
report of such an enquiry or investigation is called for without such 


Note 19 

1. See Section 72 (1) (a), U. P. Villngo Panchayat Act, 

[See also (’2G) AIR 1926 All 193 (193) : 27 Cri L Jour 276, Kacllwriv. Emperor.'] 

2. (’15) AIR 1915 Cal 733 {734):16Cr.L.J,320 : 281.0. 656(656), Empcrorx.Babbi. 
(’05) 10 Cal W N sxxviii (xxxix), NccJccliand v. Emperor. 

3. (’87) 14 Cal 141 (146), Baidyanath v. Muspratt. 

(’98) 1898 Eat 954 (954, 955), In re Subba Bao Bamchaiidra, 

(’99) 3 Cal W N 17 (18), Saiyacliaran v. Chairman of Ulterpara Municipality. 
(’20) AIR 1920 Pat 655 (656) : 5 Pat L J 61 : 21 Gx.E.I .ij21,HarnarainEahuai 
v.Eariman Aliir. 

[See also (’40) AIR 1940 Pat 97 (100) : 47 Cr. L. J. 349, Muhti Narain v. Emperor.] 
(But sec (’06) 3 Cri L Jour 327 (328) : 28 All 421 : 1906 A W N 76. In re Dnkhhi 
Ketuat. (Where the order calling lor a report was considered as an order to 
show cause and hence not illegal.)] 

Note 20 

1, (’24) AIR 1924 All 664 (664) : 26 Cr. L. .T. 176, Bckha Chamar v. Emperor. ' 
<’S4) 1884 All W N 47 (47), Jalaluddin v. Md. Khalil. 

(1900) 1900 All W N 189 (189), Empress v. Jeto Mai. 

(’02) 1902 All W N 195 (195), Emperor v. Amta Dube. , 

(’86) ISSG Eat 368 (369), In re Bai Kashi. 

(’98) 1898 Eat 954 (954, 955), In re Subbrao Bamchandra. 

(’87) 12 Bom 161 (163), In re Janki Das. 

.(’86) 13 Cal 334 (336), Umcr AH v. Saffer Ali. 

(1900) 27 Cal 798 (800), Jhumuck v. Patliuk. '■ 

f’Ol) 28 Cal 652 (661) : 5 C W N 457 (FB), Dwarkanath v. Beni Madhab. 

(’02) 29 Cal 410 (412), Kuldip v. Budhan. 

(’79) 4 Cal L R 134 (135, 136), In re Biyogi Bhagat. 

(’29) AIR 1929 Pat 473 (475) : 9 Pat 707 : 30 Cr. L. J. 1056 (FB), Bharat Kishorc 
V. Judhistir. 

(’14) AIR 1914 Sind 159 (159) : 8 S L E 21 : 15 Cr.L. J. 662, Emperor v. Kathu Mehar. 
(’06) 3 Cr.L. 4.471(472,473) : IOC WN 773, Raw Adhin Ghowdhry v. Waited Ali. 
(’10) 11 Cri L Jour 351 (351) ; 6 I. 0. 390 (All), Cliedi Kandu v. Emperor. 

(’ll) 12 Cr. L. J. 385 (385) : 1 U B B 73 : 11 1. C. 249, NgaTha Tu v. Emperor. 
(’88) 2 Weir 244 (244), Virabliadrayya v. Vyriclierla. 

(’19) AIR 1919 Pat 319 (320) : 20 Cr. L. J. 413, Ighal Khan v. Emperor. 

(’21) AIR 1921 Sind 84 (84) : 15 Sind L E 200 ; 28 Cri L Jour 243, Mulchand 
Pamanmal v. Kessomal Bamchand, 
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examination, and is made, it is ivithont jurisdiction and cannot form 
the basis of any further action and a complainant, -a-ho ivas not 
examined, cannot ho prosecuted with regard to his complaint, dismissed 
on such a report." 

21. Powers of the inquiring or investigating officer. 

(1) A Mayistraic inquiring into a case can exercise all the powers of a 
Magistrate, including the power of talcing evidence of witnesses on 
oath. But he has not the powers of a poliec-olUccr to keep an 
accused in custody for the purpose of an inquiry.^ 

(2) A 'policc-of ficcr making an investigation under this .section has all 
the powers conferred on him under chapter XIV. He can make a 
full inquiry from the complainant and his witnesses and the 
defendant and his witne.'5cs." 

(3) Any other person directed to make an investigation has all the 
powers of an ofiicer-in-chargc of the police-station except the 
power of arrest without warrant,^ i. c., the powers conferred under 
Ss. 55, 50, 0-1, 127, 12S, 153, 150 and 157 ; the imwer to arrest without 
warrant remains with the Magistrate and a police-officer.'^ 

22. Police in the towns of Calcutta and Bombay — Sub-section (3). — 

See Notes to Section 1. 


23. Revision. — IVhen a Magistrate does not act as he should 
under this section, the aggrieved party is entitled to apiily in revision 
and the High Court has jurisdiction to interfere if necessary in the 
interests of justice.^ If any irregularity in procedure under this section 
has not resulted in a miscarriage of justice, the High Court will not 
make any order in revision, which can result only in harassment to 
the parlies and the waste of public time." The following arc instances 
of such irregularities wliere the High Court will not interfere unless 
there is a failure of justice — 

(l) the omission of the Jilagistratc to record reasons for postponing issue 
of process 


2, ('ll) 12 Cr.L.J.539{511); 12 I. C. 515 : 1912 Fun Rc No. 2 Cr, AH Mohamad 
V. Emycror. 

(1900) 27 Cal 921 (924), Mahadco v. Qziccn-Emprcss. 

(’03) 30 Cal 923 (925, 92G) ; 7 C W N 525, Lokenath v. Sanyasi. 

(1900) 4 Cal W N 305 (30G), Budhnalh Mahato v. Empress. 

-35) AIR 1935 An745(745):3GCr.I.. .1.860:58 All 129, Rkncfa-aaDnsv.BmzJcror. 
[Hilt see (’34) AIR 1934 Pat 150 (157) ; 35 Cr. L. 3. 1309, Baglinnandan Lai v. 
Emperor (Failure to esainine complain.ant held to bo merely an irregularity.)] 

Note 21 

1. (’30) AIR 1930 All 259 (259, 2G0) : 52 All 457 : SlCr.L. J. 99S, Anand Behan 


Lai V. Emperor. 

See also S. 167 Nolo 3. t . . r, ? 

2. (’07) 5 Cri L Jour 83 (84) : 33 Cal 1282, Debt Bux v. Jntmal Uiingarxeal. 

3. (’28) ATT; 1928 Bom 290 (291):52 Bom 448:29 Cr.L.J.975, In re Virbhan Bhagagi. 

4. (’32) AIR 1932 Pat 72 (78) : 33 Cr. L. J. 349, Baghunalh Puri v. Emperor. 

Note 23 

1. (’38) AIR 1938 Mad 879 (879) : 39 Cr. L. J. 984, In rc VcnkatasuhhaPillai. 

2. (’18) AIR 1918 Pat 350 (351); 19 Cv.L.I.2(iS, ShconandanMahtonv.Empcror. 

3. (’17) AIR 1917 A1191(92); 18 Cr.L.J. 765(705, 766), il/ncUiojftrv.l?ns/£t(i.4/n«ad. 

(’31) AIR 1931 Bom 524 (525) : 55 Bom 770 : 33 Or. L. J. 72, Emperor y. Finan. 
(’29) AIR 1929 Cal 176 (177) : 30 Cr. L. .1. 705, Ajoij Krishna y. S. G. Bose. 

(’01) 2 "Weir 244 (245), Venkatcstihi Naidn v. Ditrvasa Bangaycn. 
g02) 25 Mad 540 (548) : 2 Weir 245, Emperor v. Alagiriswami. 
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DISMISSAL OF COMPLAINT 


Section 202 (2) requiring the accused to attend at the inquiry or his examination 

: Note 23 thereat, and allowing of cross-examination and arguments inter 

imrtes 

(3) omission to examine the complainant under the proviso 

(4) mere inadequacy of the inquiry; the High Court will not interfere 
with the details of an inquiry or investigation 

(5) where the Magistrate has exercised his discretion under this section 
to postpone the issue of process,^ or where the Magistrate does not 
record the statements of witnesses examined before him, hut relies 
on the statements made before the police.® 

AYhere, however, in a case, where the inquiry is made by the 
police in a perfunctory manner and the report is considered by the 
Magistrate also in a perfunctory manner, the High Court will interfere' 
and insist on the provisions of the section being strictly complied 
with, though, where the inquiry has been carefully made and 
considered, it will refuse to interfere.® 


Section 203 


203/' The Magistrate before whom a com- 
Dismissaiof plaiiit is made or to whom it has been 
complaint. transfeiTod, may dismiss the complaint, if, 
after considering the statement on oath (if any) of the 


* Code of 1898, original S. 203. 

P.03. The Magistrate before rvliom a complaint is made, or to whom it has 
been transferred, may dismiss the complaint if, after examining 
Dismissal of the complainant, and considering the result of the investigation 
complaint. (if any) made under S. 202, there is, in his judgment, no 
sufficient ground for proceeding. In such case he shall hrieflv 
record his reasons for so doing. 

1882 : S. 203 same as original S. 203 of 1898 Code — Except the last 
sentence printed in italics. 


1872 : S. 147 para. 1 ; 1861 : Ss. 67, 180. 


(’09) 10 Or. L. J. 117 (118) : 2 I. C. 618 (Mad), llangammal v. Krishnamaehari. 
(’ll) 12 Cr. L. .1. 4G3 (464) : 11 1. C. 999 (Mad), In re Arnla Kofiah. 

(’18) AIE 1918 Pat 652(653) : 19 Cr.L.J. 527, Mnshari Earn v. Eaj Kishorc Lai. 
(’26) AIR 1926 Pat 34 (35) : 26 Cr. L. J. 1394, Eamsaran v. Md. Jan Khan. 

(’31) AIE 1931 Sind 113 (113, 114):32 Cr.L.J. 926, Dharamdas Lila Earn v. Pilcher. 

4. (’28) AIR 1928 Lah 97 (97) : 29 Cr. L. J. 39, Motilal v. Emperor. 

(’18) AIR 1918 Pat 652 (653) : 19 Cr.L.J. o21,MushariEam v. Eaj Kishore Lai. 
(’31) AIR 1931 Pat 302 (303, 304) ; 32 Cr. L. J. 1023, Mahabir v. Emperor. 

(’26) AIR 1926 Pat 34 (35) : 26 Cr. L. J. 1394, Earn Saran v. Md. Jan Khan. 
(’26) AIE 1926 Sind 188 (189) : 20 SLR 43 : 27 Cr.L.J. 494, Atmaram\.Topandas. 

5. (’35) AIE 1935 All 883 (884) : 36 Cr.L.J. 1035, Oir v. Eavi Saran Singh. 
(’14)AIR1914Sindl59(1.59):8SLE21:15Cr.L.J.GG2, Emperor \. Nathn Mchar. 
(’29) AIE 1929 Pat 473 (475, 476) : 9 Pat 707:30 Cr.L.J. lObtj [PL), Bharat Kishore 

V. J udhistir. 

[Dut see (’19) AIR 1919 Pat 319 (320) : 20 Cr.L.J. 413, Eqhal Khan \. Emperor. 
(An earlier case, not referred to in the Full Bench decision cited above, holding 
that it is an illegality.)] 

6. (’30) AIR 1930 Pat 30 (32):30 Cr.L.J. 554, Parmanand Brahmachari v. Emperor. 

7. (’23) AIE 1923 Lah 663 (664) : 26 Cr. L. J. 167, Waryam Singh v. Crorun. 

8. (’25) AIR 1925 Pat 584 (584) : 26 Cr. L. J. 1346, Tilahdhari Singh v. Misri Singh. 

9. (’18) AIE 1918 Pat 350 (351) : l^Gy:.L.J.2Qo,Shco7iandanMahton\.Empcror. 
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complainant and the result of the investigation or 
inquiry (if any) under section 202, there is in his 
judgment no sufficient ground for proceeding. In such 
cases he shall briefly record his reasons for so doing. 

The words “ after considering under S. 202 ” rverc substituted for 

the words “after examining the complainant if anj’ made under S. 202” 

by the Code of Criminal Procedure (Amendment) Act, XVIII of 1923. 

The words “the investigation” were substituted for the words “any 
investigation” and the words and bracl:cts“(if any)” were inserted after the word 
“inquiry” by the Code of Criminal Procedure (Amendment) -4.ct, U of 1926. 


Synopsis 


1. Scope of the section. 

2. “May dismiss the complaint.” 

3. Magistrate. 

4. Orders on complaint not to 

be delayed. 

5. "Sufficient ground for proceed- 
ing, 

,6. Who can dismiss a complaint. 

7. Effect of dismissal. 

8. Dismissal without examining 
complainant. 


9. “And the result of the investi- 
gation or inquiry (if any) under 
S. 202.” 

10. “Shall record his reasons for so 

doing.” 

11. Second complaint. 

12. Further inquiry. 

13. Abatement. Sec Note 6 under 

Section 217. 

14. Appeal. 


Other Topics (miscellaneous) 

■Competency of Courts to dismiss com- Examination of the complainant. See 
plaints. Sec Kofe G. Eote 8. 

Duty of Magistrate before dismissing Power to rehear the same or fresh 
tlie complaint. See Notes S and 5. complaint. See S. 403. 


1. Scope of the section. — This section gives large powers to a 
Magistrate to dismiss a complaint without issuing a process} It does 
not apply where process has hem issued : the proceedings in such cases 
fall under the next chapter.' Nor does it apply where the proceeding 
is not one which is initiated on a complaint}’^ e. g„ proceeding under 
8. 107,' S. 632‘‘ or S. 145® of the Code. 


Section 203 
Note 1 


Section 203 — Note 1 

1. (’87) 14 Cal 141 (144), Baidijanatli v. Muspratt, 

•(’71) 6 Mad H C B App xv (xv) : 2 Weir 154. 

2. (’91) 1891 Eat 544 (546), Queen-Empress v. Budhunbhai. 

'(’68) 10 Suth W E Cr 61 (61) ; 2 Beng L E (S N) 15, Bedash v. Mahroo. 

■(’97) 20 Mad 388 (388) : 2 Weir 251, Queen-Empress v. Sinnai Goundan, 

(’86) Weir 3rd Edn. 879 (880), In rc Muttusdla Muttiriyan. 

■(’34) AIE 1934 All 51 (52) : 56 All 285:35 Cr.L.J. 418, Bhagivan Das v. Emperor. 
2a, (’32) AIE 1932 Cal 287 (287) : 33 Cr. L. J. 406, -Abdullah y. Emperor. (Appli- 
cation to have police investigation expedited is not complaint and this section 
does not apply to such application.) 

■(’05) 2 Cri L Jour 421 (422) : 1905 Pun Ee No. 29 Cr, Sardaran v. Amir Khan. 
(.•Application under S. 488 — Section does not apply.) 

3. (’24) AIE 1924 Lah 630 (630) : 25 Cri L Jour 89, Shamsuddin v. Bam Dayal. 
(Application under S. 107 is not a complaint.) 

■(’31) AIE 1931 Lah 185 (185) : 32 Cr. L. J. 21, Kirpa Eam \. Dureja Das. (Do.) 
(’28) AIE 1928 Lah 694 (694) : 29 Cr.L.J. 866, Eari Singh v. Jagta. (Do.— This 
case has been overruled in AIE 1938 Lah 861 on another point.) 

.See also S. 107 Note 14. 

4. (’02) 4 Bom L E 609 (611), Thahorc Das Munchliaram v. Bhagivan Das 
Madhavdas. (This section does not apply to S. 652 where no offence is alleged.) 

5. (’39) AIE 1939 Oudh 15 (15) : 40 Cr, L. J. 33, Emperor v. Subhan. 
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Notes 1-2 


The materials on which the 1\Iagistrate is to act are expressly 
limited by the section to — 

(1) the statement on oath (if any) of the complainant, and 

(2) the result of any investigation or inquiry under S. 202;'’ anything 

outside it must he discarded.’' 

Thus, the Court cannot take into consideration the statements of 
witnesses examined by the police,® or the evidence adduced in a counter 
case,® or the result of a police inquiry not ordered by the Magistrate,^® 
or the result of an inquiry on a previous petition, or the result of 
investigation ordered under S. 202 but not held in compliance with its 
terms;’® again, the Court cannot ordinarily i:)ermit the opposite party 
to appear and argue that process should not issue. Where, however, 
the complainant has obtained an order for the -seizure of the opposite 
party’s books and for restraining him from operating on his banking 
account, the opposite party can appear and ask that such orders should 
be vacated.’® As to whether the proper course when a complaint is 
presented without the sanction required by S. 197 is to dismiss it under 
this section, see Note 11 under S. 197. 

This section does not apply to complaints under the Merchant 
Shipping Act (xxi of 1923), which cannot therefore be dismissed under 
this section.” 

2. “May dismiss the complaint.” — Where a complaint is 
made to a Magistrate he has either to dismiss it under this section or 
issue process under S. 204.’ He cannot pass any other kind of order. 


6. (’32) AIR 1932 Cal G97 (697):33 Cr.L..T. 636, J. IT, Sviha v. Hcmania Kumar, 
(’89) l3 Bom 600 (603), l7t rc Gauesh Naj'ayan, 

(1900) 27 Cal 921 (924), Mahadco Svigh v. Empress. 

(’67) 8 Suth W E Cr 12 (13), Queen v. Harrah Chand, 

[See also (’26) AIR 1926 Cal 793 (797) ; 53 Cal 606 : 27 Cri L Jour 788, Sulal 
Chandra v, AliaduUah Sheikh.'] 

7 . (’07) 6 Cri L Jour 85 (85, 86) ; 9 Bom L E 742, Mustafa v. Motilal. (In this 
case complaint was dismissed by District Magistrate on his personal knowledge.) 

8. (’76) 25 Suth W R Cr 10 (10), Sijed Nissar v. Bamgolam. 

9. (’24) AIR 1924 Cal 813 (814) ; 25 Cr. L. J. 941, Garibulla v. Sadar Akanda. 

10 . (’33) AIR 1933 Sind 395 (395) : 28 S L E 1 : 35 Cr. L. J. 222, Manghummal 
'Vishindas v. Emperor. (Dismissal after merely seeing police papers without- 
giving complainant opportunity to substantiate his charges is bad.) 

(’30) AIR 1930 Rang 226 (227) : 31 Cr. L. J. 1064, Maung Eo \.Maung Set. 

(’68) 9 Suth W R Cr 21 (21), Baroda Kant v. Kali Bhutfacharjee. 

11 . (’13) 22 Ind Cas 165 (166) : 15 Cr. L. J. 21 (All), Bakar v. Bansi. 

12. (’86) 9 All 83 (87) : 1886 AWN 307, Queen-Empress v. Pxiran. 

(1900) 27 Cal 921 (924), Mahadco Singh v. Empress. 

(’01) 4 Oudh Cas 127 (132), Bam Sarup v. Emperor. 

(’88) 2 Weir 244 (244), V h'bhadrayya v. "Viricharla Sooi'uanarayana. 

(’99) 4 Cal W N 305 (306), Bjidhnath v. Empress. 

(’20) AIR 1920 Pat 655 (656) : 5 Pat L J 61 : 21 Cr. L. J. 621, Ear NarainEal- 
wai V. Kariman Ahmir. 

(’ll) 12 Cri L Jour 539 (541): 1912 P R No. 2 Cr : 111. C. 515, /IZiMd. v. .E;wcror. 
(’17) AIR 1917 Cal 462(463) : 17 Cr.L.J. 396: 351. C.B,2Q,BalaiLaly. Pashupati. 

13 . (’32) AIR 1932 Cal 697 (697, 698) : 33 Cr. L. J. 636, J.K.Sinhav.Hemanta. 

14 . (’33) AIR 1933 Cal 647 (647) : 35 Cr. L. J. 25, Jafar AH v. Jajiies Finlay cC 
Go. (Such complaint has to be inquired into in accordance with the provisions of 
that Act.) 

Note 2 

1 . (’86) 13 Cal 334 (336), 'Umer AH v. Safer AH. 

(’38) AIR 1938 Sind 192 (192) : 39 Cr.L.J. 966, Pherumal Lilai'am v .Emperor.' 
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Thus, he cannot direct the police to submit a charge-sheet to some 
other Magistrate,- or submit the complaint to the District ]\Iagistrate 
after disbelieving the complaint,^ or order the issue of a search 
■warrant after holding that no criminal case would lie.^-^ 

"Where a Magistrate dismisses a complaint under this section 
there must be a specific order to that effect.'* The order must be a 
judicial order.*“ 

The following orders have been hold to be dismissals of complaints 
under this section : 

(1) An order refusing to issue process on a complaint." 

( 2 ) An endorsement on a complaint, “Enter as false. No prosecution.”*^ 
(8) An order staying proceedings against some accused while iirocoeding 

with the case against others; in this e.aso there is dismissal of the 
complaint so far as the former persons arc concerned." 

{ 4 ) An order holding the complaint to be false and calling upon the 
complainant to show cause against his prosecution.® 

The following orders have been held not to be dismissals of 
complaints under this section ; 

( 1 ) Where a charge is made to the police and is repeated in a complaint 
before the Magistrate and the JIagistrate passes a departmental 
order to the police, “show as false” but no order is passed on the 
complaint itself.® 

( 2 ) A direction to the police after a complaint was referred to them 
that the complaint may be struck off the police file.*® 

(’27) MR 1027 Mad 19 (20) : 49 Mad 918 ; 28 Cri L .Jour 129 (FB), Aypa liao v. 
JanaUavivial. (The practice of suinmoningan.'iccuscd personal thestage marked 
by S. 202 has much greater dangers than safeguards to the accused.) 

(’30) AIR 1930 Rang 22G (227) : 31 Cri L Jour 10C4, AlnKap Ko v. Maung Set. 

2. (’28) AIR 1928 Cal 24 (2r>) : 54 Cal 303:28 Cr.L.J.577,2'so/A’nsi/ov.F:7npcror. 

3. (’02) 6 Cal W N 843 (844), Mrinal v. Emperor. 

3a. (’3G) 104 1. C. 521 (521, 522): 37 Cr. L. J. 991 (Cal), S. B. Bagnal v. Mrs. Dean. 

4. (’69) 12 Suth W R Cr 53 (54) : 3 Bong L R App 151, Queen v. Mrs. Belilias. 
(Case stated dismissed but no order on the record to that cHect.) 

(’28) AIR 1928 Bom 290 (291) : 52 Bom 448 : 29 Cri L Jour 975, In re Virhhan 
Bhagaji. (Merely saying “notice is discharged” is not sufficient.) 

4a. (’39) AIR 1939 Sind 208 (208) : I L R (1939) Kar 277 : 40 Cri L Jour 807, 
Jeoomal Til;amdas v. Emperor. (Issue of “C” summary not enough.) 

(’38) AIR 1938 Sind 192(192): 39 Cri L Jour 9G6, Phcrumal Lilaramx. Emperor, 
(Order granting a summary A, B or C is an administrative matter and is not a 
proper order of dismissal.) 

5. (’02) 29 Cal 457 (459) : G Cal 'W Notes G38, Girish Chundra v. Emperor. 
(Complaint against several persons — Magistrate proceeded against one only — 
Complaint against others held dismissed.) 

(’23) AIR 1923 Cal 198 (199) : 24 Cri L Jour 333, Ghandi Charan v. Manindra. 
CWhere it was so assumed.) 

[But see (’07) 11 Cal "W N ccsviii (ccsix), Alehoy Kumar v. Dcbnath. 

(1900) 27 Cal 658 (660), Ear Kishorc v. Jugal Chundcr. (In this case the persons 
against vehom process was refused were mentioned in the complaint.)] 
e. (’18) AIR 1918 Pat 270 (271) : 3 Pat L J 346 : 19 Cr. L. J. 874, Sadhu Charan 
V. Babi Swain. 

7. (’98) 2 Cal "W N 290 (292), Inderjit Singh v. Thalcur Singh. 

8. (’17) AIR 1917 Pat 15 (16) : 1 Pat L J 553 : 18 Cr. L. J. 52 : 37 I. C. 36 (37), 
Baijnaih v. Emperor. 

9. (’79) 4 C L R 413 (416), Nusibunnissa Bibi v. Erad Ali. 

(’79) 4 C L R 534 (536, 537), Erad Ali v. Nusibunnissa Bibi. 

10. (’ll) 12 Cri L Jour 463 (464) : 11 1. C. 999 (Mad), In re Arula Eotiah. 


Section 203 
Note 2 
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Section 203 
Notes 2-S 


( 3 ) An ovcler expunging a charge from the list of reported offences.^^ 
In this case there is no complaint at all to be dismissed. 

( 4 ) An endorsement on the complaint “Notice is discharged.”^" 

( 5 ) A refusal to take cognizance of an offence for want of sanction 
(now complaint) under S. 195.^® 

(6) An order that the “ accused is warned. 

( 7 ) An order of reference to arbitration, as it is not in the powers of a 
Magistrate to make such a reference.’® 

(8) An order withdrawing a process once issued.’® 

( 9 ) An order for the issue of summary “ C.”’^ 

3. Magistrate. — The Avord “Magistrate” must mean a Magistrate 
to whom the Code applies. The Code does not apply to proceedings 
before Village Magistrate (see section l) and a dismissal by a Village 
Magistrate of such a proceeding is not dismissal of a complaint under 
this section.’ 

4. Orders on complaint not to be delayed. — There is nothing 
in the Code to show that the Magistrate must, at once, consider the 
complaint.’ He must, however, pass orders as expeditiously as possible; 
it will be improper to delay the passing of orders for months.^ As to 
the disposal of counter-complaints, see the undermentioned case.^ 

5. “ SuflScient ground for proceeding.” — The question whether 
there is sufficient ground for proceeding must, as has been seen in Note 1 
already, be based upon tlie materials referred to in the section, namely, 
the statement on oath of the complainant and the result of any 
investigation or inquiry under S. 202. Where the facts alleged in the 
complaint constitute an offence and there are no circumstances 
apparent in the examination of the complainant, such as contradictions, 
A'ariations, or serious and unexplained delay in instituting proceedings, 
justifying the Court in concluding that the complaint is false, there 
would be a privia fade case for proceeding.’ Where, on the other hand, 

11. (’81) 5 Bom 405 (407), Government of Bombay v. SJtidapa. 

12. (’28) AIB 1928 Bom 290 (291) : 52 Bom 448 : 29 Cr.L.J. 975, In re VirbJian 
Bliagaji. 

13. (’01) 24 Mad 337 (339) ; 2 Weir 251, Queen-Empress v. Kuniyil Barn. 

14. (’18) 23 Cal W N xlviii (xlviii), Thomas v. Edmonds. 

15. (’66) 1 Agra H C R 45 (46), Sheo Nund Boy v. Mahanand Bam. 

16. (’07) 6 Cri L .Tour 367 (369) : 12 C W N 68, Panchoo v. Ehoosdcl. 

17. (’39) AIR 1939 Sind 208 (208) : ILR (1939) Kar 277 : 40 Cri L Jour 807, Jeoo- 

vial Tikamdas v. (Though Magistrate may have intended by this order 

to dismiss the complaint under S, 203, an express judicial order is necessary.) 

<’38) AIR 1938 Sind 192 (192) : 39 Cr. L. J. 906, Pherumal Lilaram v. Emperor. 
(Granting of a summary A, B or C is a mere administrative matter — S. 203 
requires a judicial order.) 

Note 3 

1. (’27) AIE 1927 Mad 095(696) : 28 Cri L .Jour 507, Bama Naiduv.Venkatasioami. 

Note 4 

1. (’17) AIR 1917 Pat 141 (142) ; 19 Cri L Jour 228, Nawasi v. Jadu. 

2. (’17) AIE 1917 All 95 (95) ; 18 Cri LJour 271 : 37 I.C. 639 (639), SallimuUah 
V. Birjhan Singh. 

3. (’22) AIR 1922 Pat 618 (618) : 24 Cr. L. J. 120, Lalji Singh x.Naura 7 igiLal. 
(Disposal of one may be postponed pending disposal of other.) 

Note 5 

1. (’08) 8 Cri L Jour 342 (343) : 11 Oudh Gas 261, Mtihammad Salamai-ul-lah 
V. Lala Sital Prasad. 
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the allegations contained in the complaint and in the complainant’s 
oral statement disclose no criminal offence," or are self-coutradictory 
so as to be self-destmctive or arc physically impossible or involve an 
extreme degree of improbability, and so forth, as veil as in cases in 
which the allegations made, though nothing can be said a. imori of 
their possibility or probability, are in-actically incapable of proof, there 
can be no sufficient ground for proceeding.^ Unreasonable delay in 
filing a complaint under S. 211, Penal Code, has been held to be a 
sufficiently good reason for refusing to proceed with the complaint.'* 
"Where the complaint shows only a civ.i\ clisputr. as to title or as 
to other civil claims, a j\ragistratc ought not to deal with them 
but should dismiss the complaint.® The dividing line between criminal 
and civil liability is sometimes indistinguishalile and the Magisti'ate 

C13) 21 1. C. 171 (171, 172) : 14 Or. L. J. 571 (Cal), liavj Charan v. Ilajt Menh. 
(Loss of curreney notes — Complaint filed more than seven inonth.s after — Accnbccl 
not found, in recent possession of proxiorfy shown to be stolen — Maaistrate wan 
right in not issuing process,) 

(’10) Am 1910 Mad 713 (713) : 31 I. C. O-IO (030, 051) : lOCr.L. ,T. 794, Basamnn 
Gowd V. KrishvnBaoNaidit. (There was no material discrepancy nor such delay 
as would warrant a summary dismissal of complaint.) 

(’72) 10 Suth tv 11 Cr 05 (00), Mahomed Jan v. Kkadi Shcihli. (Magistrate did 
not act illegally in di.smissing the ca‘:es.) 

(’71) 10 Suth IV E Cr 39 (40), Jsser Chvndcr v. Peari. (Whore prima facie case 
is made out, Magistrate must proceed.) 

(’70) 25 Suth "W E Cr 35 (35), Queen v. Thalcoor Bam. (Complaint not to be dis- 
missed merely because complaint is not explicit.) 

2. (’37) .\IE 1937 Mad 480 (481) : 38 Cri L Jour 581, Kannayija v. Ycnhatcsain. 
(Alleged trespass on vacant site when neither complainant nor any one on his 
behalf was in actual possession — Complainant not able to say on what date tros- 
irass took place — -Accused held could not be convicted and complaint ought to have 
been dismissed under S. 203, Criminal 1‘. C.) 

(’10) 11 Cri L Jour 205 (209) ; 5.1. C. 714 (Lah), Aldtir Ba:aU v. Caurinalh. 

(’87) 14 Cal 141 (14G), Baidyanath v. Mvspratt. 

(’28) AIE 1928 Lah 945 (940) ; 30 Cri L Jour 1C2, Amarnath v. Emperor. 

(’7a) Weir 3rd Edn. 873 (874), Hiah Court Proceedings, S-Ith J uly 1S75, No. lo53. 
(’33) .4IE 1933 Eang 297 (298) ; 35 Cr. L. J. 52, Maung BaYonc v. Ma Ela Kzn. 

3. (’10) '11 Cri L Jour 205 (209) : 5 I. C. 714 (Lah), -46*(r Ba-ah v. Gaurinaih. 
[See (’30) AIE 1930 Lah 02 (03) ; 31 Cri L Jour 48, Suraj Bhan v. Emperor. 

(Criminal Court not to go behind findings of Civil Court.) 

(’21) 03 I. C. 404 (404) : 22 Cri L Jour 672 (Lah), Kapur Chand v. Ugnr Sain. 
(It is absurd to expect a Court to t.ako any notice of a complaint of cheating 
except when it is put in by the person actually defrauded.)] 

4. (’35) .\m 1935 Eang 485 (487) r37 Cr. L. J.243, Muriigappa y.Baman. {Belay 
of 18 months — Delay not expdained at the time of filing complaint.) 

5. (’37) 1937 M IV N 1238 (1239), Murvgappa Chettiar v. Morangamuthu Baja. 
(Especially when the complaint is belated.) 

(’35) AIE 1935 All 883 (884) ; 30 Cri L Jour 1035, Ert?)! Gir v. Bavi Saran Singh. 
(Claim for damages.) 

(’70) 2 N W P H C E 202 (203), Queen v. Kishen Pershad. 

(’80) 3 .4.11 283 (286), Baunak y. Earbans. 

(’23) AIE 1923 All 544 (644) : 24 Cri L Jour 693, Eukuvi Chand v. Emperor. 
(Tenant removing some earth from plots of a landlord without consent — Question 
of civil nature between landlord and his tenants.) 

(1865) 1865 Eat 3 (3), Beg v. Baghoo. (Complaint really a pr.ayer for compelling 
the opposite party to perform an agreement for sale of house b}' execution ot 
conveyance or to return the purchase monev — A case for Civil Court.) 

(’18) AIE 1918 Bom 186 (187) : 42 Bom 664'; 19 Cri L Jour 597, In re Khima. 

(Complainant could better have his rights ascertained in Civil Court.) 

(’18) AIE 1918 Bom 256 (250) : 19 Cri L Jour 351, Bai Samrath v. Emperor. 
(Wrongful restraint — Joint owner locking up shop leased out by co-owner without 
consent — ^No ofience is committed — ^Dispute held of civil nature.) 


Sectioa 203 
Notes 



1196 


DISMISSAL OP COMPLAINT 


Section 203 
KoteS 


(’21) AIB 1921 Bom 435 (437): 45 Bom 110 : 21 Cr.L. J. 716, Emperor v. Yellappa. 
(1864) 1 Suth W B Cl- 25 (25), Queen v. SheiJeh Meerun. 

(’74) 21 Sutli W B Cl- 41 (42), Joy Kuran v. Man Patuclc. (Question ivbetber a 
certain contract is binding on complainant or not is proper for Civil Court.) 

(’78) 4 Gal 10 (13) : 3 C L B 81, Empress v. Ahdool. pispute as to wbicb of tbe 
relatives should dispose of a minor girl in marriage is really a civil one.) 

(’78) 4 Cnl 374 (375), Lai Das v. Nelcunjo. (Father’s right to the custody of the 
child cannot be determined in the Magistrate’s Court.) 

(’05) 9 Cal W N 974 (983) : 2 Cr. L. J. 836, Ilari v. Emperor. (S, 379 has been in 
this case misapplied to matters proper for Civil Courts.) 

(’07) 11 Cal W N 887 (889) : 6 Cri L Jour 151, Surja Prasad v. Mohabir Prosad. 
{Bona fide dispute as to right to use trade mark — A civil dispute.) 

(’23) 38 C L J 7 (9) : 24 Cr.L. J. 714 : 73 1. C. 938, Bhahani Prosad v. Hari Cliaran. 
(’19) AIE 1919 Cal 59 (61) : 46 Cal 854 : 20 Cr. L. J. 508, Amrii Majhi v. Emperor. 
(’20) AIE 1920 Cal 024 (629) : 21 Cri L Jour 481, Lucas v. Official Assignee of 
Bengal. (It is undesirable to start criminal proceedings during pendency of civil 
suit over the same question.) 

(’24) AIE 1924 Cal 908 (911) : 25 Cri L Jour 1053, Harry Jones v. Emperor. 
(Investigation into whether a transaction was benami or not should not be under- 
taken by Criminal Courts.) 

(’33) AIE 1933 Gal 149 (150) : 34 Cr.L. J. 676, Bama Iyer v. Das Gupta. (Matter 
of alleged breach of contract.) 

(’20) 24 Cal W N Ixxx (Ixxx), Jagrup v. Emperor. (Dispute ns to whether the 
balance of account had been settled or not.) 

(’21) AIE 1921 Lnh 185 (186) : 22 Cr. L. J. 142, Ehusi Bam v. Emperor. (Beal 
dispute as to right to property.) 

(’23) AIE 1923 Lah 329 (330) : 24 Cr.L. J. 369, ATflrfl?;: C/mnd v. Mathra Das. (Do.) 
(’25) AIE 1925 Lah 289 (290) : 26 Cri L Jour 287, Ladha Shah v. Zaman Ali, 
(Complaint under S. 417 with regard to a mortgage transaction.) 

(’25) AIE 1925 Lah 599 (600) : 27 Cri L Jour 231, Txilsi v. Emperor. (Question 
whether alleged mortgage was with or without possession.) 

(’27) AIE 1927 Lah 145 (146) : 28 Cr. L. J. 158, Ishar Das v. Emperor. (Dispute 
about ownership of a plot of land.) 

(’87) 1887 Pun Be No. 50 Cr, p. 131 (182), Gulzar v. Empress. (An act may be a 
mere civil wrong or a criminal oflence — Persons should not go to Criminal Court 
unless they are fully prepared to prove that the act committed is criminal and 
not merely a civil wrong.) 

(’16) AIE 1916 Lah 174 (175) : 17 Cri L Jour 7 (7, 8), Pars Bam v. Jalal Din. 

(Criminal action should be stayed pending the disposal of civil suit.) 

(1862) 1 MadH C E Cr 66 (67, 68), Ex piarte P.Varadarajuhc- Naidu. (Blagistrate 
should better have adjourned criminal proceedings pending the civil suit.) 

(’85) 8 Mad 140 [141), inre Paul DeGrus. (Proper course was to postpone the trial.) 
(’24) AIE 1924 Mad 31 {31} :25Gr,h.J.ld8,Timive7igadachariary. Chohhalingam. 
(Compoundable offence — Damages awarded in a civil suit — Criminal trial not 
justified.) 

(’23) AIE 1923 Bang 157 (158) : 24 Cr. L. J. 929, Mating Shtuc Ku v. Emperor. 
{’05) 2 Cr. L. J. 47 (49) : 9 C W N 195, Cassem v. Jonas H'adjec. 

(’05) 2 Cr. L. J. 326 (327) : 32 Cal 431, Dowlat v. Emperor. {Bona fide dispute as 
to whether complainant has any trade mark at all or whether accused is or is not 
entitled to use the mark — Clear case for a Civil Court.) 

(’05) 2 Cr. L. J. 754 (755) : 28 Mad 304, Algaraswami Tevan v. Emperor. (It is 
the pi'ovince of Civil Courts to decide questions of ownership of land between 
Government and private persons just as much as between private claimants.) 
(’05) 2 Cr. L. J. 851 (854) : 9 C W N 1030, Godai Shalia v. Emperor. (Question 
as to legal guardianship.) 

(’06) 3 Cr. L. J. 98(102) (Kathiawar), MaunGhela Amarchand v. Jadeja Meruji. 
(Trial Court dismissing complaint ns dispute was of a civil nature . — District 
Magistrate directing further enquiry — District Magistrate’s order set aside.) 

(’06) 4 Cri L Jour 227 (228) : 10 C W N 1099 ; 4 C L J 558, Hiranand v. Emperor. 
(Question of benami transactions.) 

(’ll) 12 Cr. L. J. 50 (55) : 1910 P E No. 33 Cr : 8 I. C. 1161, Emperor v. Bishen 
Das. {A and B brought complaint of cheating and fraud with regard to sale of 
valuable securities against C — G brought a suit on securities against A and B and 
obtained decree on merits — Criminal Court framed charge — JTcZd that Magistrate 
ought to have stayed proceedings.) 
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should thoroughly examine the complainant to see if any criminal offence 
ismadeout.“ If the allegations disclose a criminal offence, the complaint 
ought not to ho dismissed even if a civil remedy is obtainable.’ 

A Magistrate cannot dismiss a case off-hand unless a prhna facie; 
case of any kind is not made out.- Where a prima fade case is made 
out, the following are not sufficient grounds on which a complaint can 
bo dismissed : 

■ (l) The fact that besides the complainant other persons could complain 
against an accused.'’ 

(2) The fact that a libellous publication complained of is a mere 
repuhlication.'” 

(3) The withdrawal of the complaint by the complainant in a warrant 
case which is non-com])oundablc.’* 

ii) The absence of personal injury to the complainant and the com- 
plainant being a mere tool of another person. 

(5) The fact that the complainant had no personal knowledge of the 
facts of the complaint.'-' 

(G) The fact that the complainant is of low caste." 

(7) The fact that the charge might bo laid to the police in the first 
instance."* 


(’13) 18 Ind Cas -101 {400) : 40 Cal 281 ; liCr.h.:i.O%Anallnwihnep\.Empcror‘ 
P13) 18 Ind Cas CSS (G88) : 14 Cr. L. ,1. 128 (Lah), Anant Singh v. Emperor. 

(’13) 21 Ind Cas 899 (900) : 14 Cr. L..T. G39 (Lah), Shib D.n v. Emperor. (Theft 
of grass — Possession of spot whence the gniss was cut was in dispute — A case for 
Civil Court.) 

(’14) 23 I. C. 037 (GGO) : 13 Cr. L. J. 303 : 1914 A C221 (PC), Lonierx. The King. 
^17) AIR 1917 Mad 831 (832) : 33 I. C. 9GC (9G7) : 17 Cr. L. J. 40G, In re Bakir 
Ali Khan. (Question of civil rights between a landlord and his tenant.) 

(’22) 07 Ind Cas 499 (499) : 23 Cr. L. J. 403 (Pat), Eavipabitar Singh v. Kasim Ali 
Khan. (Dispute over payment of consideration.) 

(’23) 71 I. C. 789 (791) : 24 Cr. L. J. 243 (Peshawar), Khcmchand v. Emperor. 
(’20) 92 I.C. 1G3 (1G4): 27 Cr.L.J. 211 (Lah), Abdul v. Emperor. (Dispute between 
municipality of Zira and petitionerwith regard to a pond having trees around it.) 
(’92)l'\Vcir490(490). J7jrc,fnpnn»!rtf7m)i. (Bona /jrfc civil dispute regarding a wall.) 

6. (’20) AIR 1920 All 274 (275) ; 42 All 522 ; 22 Cr. L. J. 84, ilohan v. Emperor. 
(’21) AIR 1921 Pat 85 (87) : 21 Cri L Jour 519, Gowakaran Lai v. Sarjoo Saw. 

(Complaint under S. 403, Penal Code— Allegations not necessarily involving adjust- 
ment of accounts — Case should not be dismissed as being of civil nature.) 

7. (’G8) 10 Suth W R Cr 40 (40), Khosal Singh v. Toolsec Chowdhry. 

(’ll) 12 Cr.L.J. 123 (124) : 9 I.C. 726(Mad), Narai/anaswami v. Vadivehi. 

(’33) AIR 1933 All 42 (42) : 33 Cr. L. J. 884, Lai Bahadur v. Emperor. 

(’2G) AIR 192G Sind 194 (198):27Cr. L.J. 711 : 21 SLR 293, Crowder v. Morisson. 
(See (’G8) 9 Suth W R Cr22 (22), Madhub Kybnrtox. Keshub Singh. (Civil pro- 
ceeding no bar to criminal proceedings.)] 

See also S. 1 Note 1, S. 190 Note 17, S. 200 Note 10 and S. 204 Note 5. 

8. (’23) AIR 1923 Lah GG3 (GG4) : 2G Cr.L.J. 1G7, Warijam Singh v. Emperor. 
(’24) AIR 1924 Pat 379 (380) : 24 Cr. L. J. 31G, Ghhedi Upadhya v. Emperor. (The 

Magistrate ought only to see whether the complainant has prima facie made out 
a true case.) 

9. (’27) AIR 1927 All G9 (70) : 27 Cr. L. J. 1104, Bchari Lai v. Ganga Dm. 

10. (’88) 12 Bom 1G7 (1G8), In re Howard. (S. 499, Penal Code, makes no escep- 
tion in favour of second or third publication as compared with first.) 

11. C89) 13 Bom 600 (G03), In re Ganesh Narayan Sathc. 

12. (’89) 13 Bom 590 (598) (FB), In re Ganesh Narayan. 

13. (’93) 1893 Rat GG9 (669), In re Kankuchand. 

14. (18G5) 2 Suth W R Cr 35 (36), Queen x. Nobin Dome. (Case of defamation.] 

15. (’70) 14 Suth W R Cr 36 (36), Ameer Mahomed v. Brass. (In this case High 
Court did not interfere with order of dismissal as no case was made out but 
accepted the principle stated above.) 
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(s) The fact that the complaint was not prefeL-red by a person more 
responsible than the one who preferred it.’® 

(9) The fact that there is no possibility of a conviction.’" 

(10) The fact that the person complained against has been exonerated 

in a previous departmental inquiry in which the complainant has 
no concern.’® 

(11) The fact that the complaint is cognizable by another Magistrate.’® 

(12) The fear that the entertainment of the complaint would encourage 

hundreds of such complainants and would stir up old religious 
feelings of animosity between communities.^® 

(13) Reasons arising out of the Magistrate’s own personal knowledge 
of the affair, or conjecture, or out of Icnowledge acquired prior to 
the making of the complaint.®’ 

(14) The fact that the result of the proceeding would bo undesirable or 
the motive or conduct of the complainant is discreditable or 
malicious.®® 

(lo) The fact that a previous eomiilaint has been dismissed under S. 259.®® 
(16) The fact that there was some possibility that the accused might 
have some defence to the complaint if true.®®'' 

A complainant has a right to an adjudication on the point 
whether there is a .sufficient ground for proceeding before his complaint 
is dismissed.®’ The decision whether there is sufficient ground for 
dismissing a complaint must be reached by the exercise of discretion 
based on judicial considerations.®® 


16. (’72) 18 Sutli tv E Cr 55 (5G), Boodhoo Boy v. Bamchjal Singh, 

17. (’20) AIE 1926 Cal 795 (790, 797) : 53 Cal GOG : 27 Cri L Jour 788, Stihal 
Chandra v. AhadnUa. (I£ Magistrate were to dismiss complaint on such ground 
it would mean <’ither that ho was trying out merits of case at a preliminary stage 
in proceedings or was following a process of guess work and speculation which ho 
is not permitted to do.) 

(’02) 29 Cal 410 (411, 412), Kuldip Sahai v. Budhan Mahlon. 

(’19) AIR 1919 Cal 78 (79) : 20 Cri L Jour 175, Fazlar Bahaman v. Ahcdnr 
Bahaman. (Comxdaint of murder — Magistr.ate without examining complainant 
or witnesses, coming to conclusion that no jury would convict person complained 
against and refusing to summon accused — Held that case ought not to have been 
disposed of.) 

18. (’87) 1887 Pun Re No. 33 Cr, p. 70 (72, 73), BalUa v. Ahsan Shah. 

19. (’73) 7 Mad H C E App xxxi (xxxi). 

20. (’91) 1891 Eat 5G2 (oG2, 563), Queen-Empress v. Bam Chandra. 

21. (’07) G Cr L J 85 (85. 8G) : 9 Bom L R 742, Huslafa v. Hotilal. 

22. (’16) AIR 191G Mad 303 (304) ; 14 Cri L Jour G33 (034) : 38 Mad 512, Gangu 
Bcddi V. Samarapaihy Hudali. 

(’89) 13 Bom GOO (G04), In re Ganesh Narayan Salhc, 

(’26) AIR 1926 Sind 194(198):27 Cr L J 711: 21 S L E293, Crowder v. J/omson. 
(’9l) 1891 Eat 549 (550), Qiccen-Empress v. Manji. (Malice.) 

(’89) 13 Bom 590 (598) (FB), In re Ganesh Narayan Sathc. 

(’34) AIR 1934 Nag 135(13G):35 Cr.L.J.1215, Chamru v. Bhaironprasad.{'ilol\xo.) 

23. (’14) Am 1914 Sind 44 (44) : 8 S L R 196 : 16 Cri L Jour 174, Bulchan v. 
Ghandhnomal. 

23a. (’40) AIR 1940 Pat 179 (180) : 41 Cr. L. J. 504, Shcodeni v. Budhesluvar. 

24. (’71) 15 Suth W E Cr 53 (54) : 7 Beng L E 7, TaH Md. v. Krishna Nath. 
(’71) IG Suth W R Cr 77 (77), In the case of Bishoo Barilc. 

(1900) 27 Cal 126 (130, 131) ; 3 C W N GOl, Charnohala Dabcc x.BarendraN ath. 
(’16) AIR 191G Mad 303 (303) : 14 Cr. L. J. 633 (634) : 38 Mad 512, Gangu Beddy 
V. Samarapailui Hudali. 

25. (’16) AIR 1916 Mad 303 (303) : 14 Cr. L. J. 633 (634) : 38 Mad 512, Gangu 
Beddy v. Samarapaihy Mudali. 
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It is only in very rare cases that a Court -u-ill he justifietl in 
throwing out a complaint without giving an opportunity to tlie 
complainant to substantiate his allegations; hut in certain cases it 
becomes the duty of the Court to protect the accused from unnecessary 
harassment and worry, and jirevent an abuse of the process of the 
Court."® 

6. Who can dismiss a complaint. — Under this section a 
complaint may be dismissed by — 

(1) the Magistrate before whom a complaint is made, 

(2) the Magistrate to whom it has been transferred,^ 

(3) the successor of the Magistrate who recorded the complaint and 
ordered inquiry." 

Even if the complaint is transferred to a superior Magistrate solely 
for the purpose of transferring it to another, the Magistrate to whom it 
is sent for transfer can dismiss a complaint under this section.® 

The Magistrate to whom the comidaint is transferred cannot, 
however, dismiss the complaint without giving notice to the complainant 
of such transfer.^ 

If a complaint is transferred at the very outset to another 
^lagistrate, he has power to talce action under ss. 202 and 203. But 
when one Magistrate has examined witnesses under S. 202 and believed 
them, and thereupon transfers the case to another lilagistrate, the 
latter has no power to examine the same witnesses again and proceed 
to dismiss the complaint under this section.® 

Where a complaint is dismissed under this section and further 
inquiry is ordered under S. 480, the Magistrate before whom the 
complaint comes for such further inquiry can again dismiss it under 
this section.® 

7. Effect of dismissal. — A dismissal of a complaint after 
hearing the complainant and after considering the result of an 

(’20) AIE 1920 Cal 795 (797) : 53 Cal GOG : 27 Cri L Jour 788, Siibal Chandra v. 
AJiadullah Sheikh. 

(’39) Am 1939 Sind 208 (208) : ILR (1939) Kar 277 : 40 Cr. L. J. 807, Jcoomal 
Tikamdas v. Eviycror. (Magistrate should cscrcisohis own independent judgment 
on receipt of report of inquiry — He must not surrender bis discretion to that of 
the police prosecutor.) 

(’38) AIE 1938 Sind 192 (192) : 39 Cr. L. .1. 960, Phcruvial Lilaram'v. Emperor. 
(Magistrateshould e.\Grcise his independent judgmontinacting under this section.)’ 
26. ^39)AIE1939A11G02(G05):ILE(1939)A11 851:40 Cr.L.J. 917, G. A. George 
V. Umadiiit Sharma. (Complaint of criminal misappropriation on mere suspicion.)’ 

Note 6 

1. (’3G) AIE 1936 Sind 146 (147) : 30 S L E 217 : 37 Cri L Jour 1036, Virumal 
Manghanmal v. Muhannnad Khan. (Magistrate to whom case is transferred 
can act on the evidence already recorded.) 

(’26) AIE 1926 Cal 470 (477) : 53 Cal 350 : 27 Cr. L. J. 385 (FB), Emperor v. Mackay. 

2. (’05) 2 Cal L.Jour &5n (65n), Amlnka Boy v. Emperor. 

3. (’24) AIE 1924 All 666 (666) : 25 Cri L j'our 555, Qobind Pramd v. Bam Das.. 

4. (’94) 3 Cal W N cclxxxv (cclxxxv), Kali Smgh v. Jhari Lai. 

5. (’37) AIE 1937 Oudh 81 (82) : 12 Luck 523 : 37 Cri L Jour 1128, Sheo Balak 
Singh v. Sant Bux Smgh. 

6. (’38) AIE 1938 Mad 112 (112) : 39 Cri L Jour 281, In re ArikatlaNagiBcddi. 
(’30) AIE 1936 Sind 146 (147) : 30 S L E 217 : 37 Cri L Jour 1086, Viritmal 

2[anghanmal v. Mtihammad Khan. 


Section 203 
Notes 5-7 



1200 


DISMISSAL OF COMPLAINT 


Section 203 
, Note 7 


investigation under S.202 amounts to a legal determination of the 
complaint^ and the complainant can be prosecuted for making a false 
charge under S. 1S2 or S. 211, Penal Gode.^^ But until a complaint is 
dismissed under this section or otherwise disposed of, no proceedings 
can be taken under S. 182 or S. 211, Penal Code.^ This rule is not based 
on any statute but is only a precautionary rule of safety in respect of 
prosecutions under s. 182 or S. 2ii of the Penal Code. So, while a 
prosecution under those sections might in certain circumstances he 
delayed or even set aside in accordance with the practice, this practice 
could x>cr se he no ground for setting aside a conviction under S. 211 
or S. 182 before the disposal of the ease.® 

A mere dismissal under this section does not afford a ground for 
/ proceeding under S. 211, Penal Code.^ The complainant must be afforded 
' an opportunity to prove his ease before being prosecuted under S. 211 or 
S. 182, Penal Code but where he has had such an opportunity and the 
dismissal of the complaint is made only after hearing him and taking 


Note 7 

1. (’02) 6 Cal W N 295 (296), Surjya Hariani v. Emperor. 

(’78) 2 Cal L E 315 (316, 317), In re Ghoolliaie Telco. 

la. (’02) 6 Cal W N 295 (296), Surjya Hariani v. Emperor. 

2. (’83) 5 All 387 (389) : 1883 A W N 71, Empress v. Jamni. (Section 182.) 

(’93) 15 All 336 (338) : 1893 AWN 111, Empress v, Raghu Tiwari. (Do.) 

(’99) 1899 All W N 90 (91), In re Gajadhar. (Ss. 182 and 211.) 

(’79) 4 C L R 413 (415), Nusibimissa Bibee v. Sheikh Erad AH. 

(’99) 3 Cal W N 758 (759, 760), Gunamony Sapui v. Empress, (S. 211.) 

(’01) 5 Cal W N 254 (255), In re Sahiram Agarwala. (Do.) 

(’29) AIR 1929 Pat 92 (92) ; 30 Cr. L. J. 545, Jokhi v. Md. Dafadar. (Do.) 

(’06) 4 Cri L Jour 68 (69) : 4 C L J 88, Gati Mandal v. Emperor, (Do.) 

[See also (’28) AIR 1928 All 333 (333) : 30 Cr. L. J. 2, Ram Has v. Ganga Ram. 
(’26) AIR 1926 Bom 284 (285) : 27 Cr. L. J. 740, In re Pampappa Ballalrao 
Desai. (Section 211.) " 

(1900) 27 Cal 921 (925), Mahadco Singh v. Empress. (Do.) 

(’79) 4 C L E 534 (537), Sheikh Erad AH v. Nusibunnissa, 

(’05) 2 Cal L Jour 228 (230): 33 Cal 1 : 2 Cr.L. J.615 : lOCWN 158, Jogendra- 
nath V. Balm Ballabh, (Do.) 

(’99) 3 Cal W N 490 (491), Sheikh Kutab AH v. Empress. (Do.) 

(’39) Am 1939 Cal 340 (340) : ILR{1939) 1 Cal 322 ; 40CriL Jour 647, Eangali 
3Iolla V. Emperor. 

(’32) AIR 1932 Cal 383 (383) : 33 Cr L J 514, Lachmi Shaw v. Emperor. 

(’32) Am 1932 Cal 550 (551) ; 33 Cri L Jour 724, Charles Johns v.' E7nperor.'\ 
See also Note 6 under S. 195. 

3. (’30) Am 1930 Pat 622 (623) : 9 Pat 126 : 31 Cr. L. J. mi, Suchitv. Emperor. 
[Sec also (’31) AIR 1931 Pat 302 (303) : 32 Cr. L. J. 1023, Mahabir v. Emperor.'^ 

4. (’40) AIR 1940 Pat 97 (99) : 41 Cri L Jour 349, 3Hi.kti Narain v. Emperor. 
(’27)_AIR 1927 All 107 (108) ; 27 Cri L Jour 1345, Bin Mohammad v. Emperor. 

(It is not clear whether or not the complainant was examined.) 

(’87) 10 Mad 232 (236) : 2 Weir 181 (FJB), Empress t. Sheikh Beari. (Complainant 
was not examined.) 

[See Oudh S. C. No. 294, p. 680 (683), Faghfur Mirsa v. Maharaja Bhagoivati 
Prasad. (There was no evidence whatever against complainant of the ground- 
lessness of the prosecution.)] 

See also S. 476 Note 12. 

5. (’86) 8 All 38 (39) : 1885 AWN 323, Evipress v. Ganga Ram. 

(’20) Am 1920 All 125 (125) : 21 Cri L Jour 416, 3Icwa Lai v. Emperor. 

(’26) AIR 1926 Bom 284 (285, 286) ; 27 Cr. L. J. 740, In re Pampappa Ballalrao. 
(’70) 13 Suth W E Cr 37 (38), Empj-ess v. Hcera Lai Ghose. 

(’71) 16 Suth W E Cr 77 (77), In re Bishoo Barik, 

(’76) 25 Suth W E Cr 10 (10), Syed Nissar Hussein v. Ram Golam Singh, 

(’ 81 ) 6 Cal 496 (498) : 7 C L E 467 : ZShomeLBGiiS, Government 'V.Karimdad, 
(’81) 6 Cal 584 (585) : 8 C L E 265, Empress v. Shibo Bihara. 
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3ucli steps as are prescribed bj'' tbis Code, it cannot be said that ha 
aas not been given an opportunity of establishing the truth of his 
joniplaint.’’ 

"Where the dismissal under this section is illegal for u’ant of the 
examination of the complainant under S. 200, the complainant cannot 
be prosecuted for bringing a false charge.' 

■ ^ As to whether an order for compensation can be made against 
the complainant when a complaint under this section is dismissed, see 
Note 7 to S. 250, and as to a suit for malicious prosecution, see Notes 
to S. 204. 

Where a complaint has been dismissed under this section, it 
cannot be said that it was ever on the file ; a District IMagistratd- has, 
therefore, no power under s. 436 to order that the complaint ‘should 
be restored to file’.® 

8. Dismissal without examining complainant. — The “state- 
ment on oath” referred to is the examination of the complainant 
under S. 200.^ Where the complainant is present but not examined 
under that section, the material on which the Court could say 
whether there is sufficient ground or not is not availed of by the Court, 
and consequently the Court cannot dismiss the complaint.® But when 


f’81) 7 Cal 87 (88) : 8 C L E 387 : 4 Sbome L E 70, In re Solchina Bibi, 

<’81) 7 Cal 208 (211) : 8 0 L E 267 : 4 Shonie L E 128, Gyan Chunder v. Brotah. 

■(’87) 14 Cal 707 (720) (FB), Queon-Einyrcss v. Sham Lall. 

^1900) 27 Cal 921 (925), Mahadeo Singh v. Empress. 

•(’79) 4 Cal L E 134 (136), In re Biyogi Bhagut. 

(’80) 7 Cal L E 382 (384), In re PMSsick Lall 2Iulliclc. . 

(’79) 4 Cal L E 413 (415), Nussibunnissa Bibi v. Shcilch Erad Ali, 

(’79) 4 Cal L E 534 (537), Sheikh Erad Ali v. Nussibrinnissa, 

{’05) 2 Calcutta L Jour 228 (230) : 33 Cal 1 : 2 Crl L Jour 615 : 10 Cal W N 158, 
■Jogendranath v. Bahu Ballabh. ' 

(’02) 6 Cal W N 295 (297), Sitrjya Hariani v. Emperor. (In tbis case complainant 
bad full opportunity.) 

(’07) 6 Crl L Jour 42 (42, 43) : 29 All 587 : 1907 A W N 195 : 4 A L J 471,. 
Emperor v. Tula. 

(’07) 6 Cri L Jour 340 (341) : 1907 AWN 268, Emperor v. Shco Ghulam. 

•(’21) 59 I. C. 369 (370) ; 22 Cri L Jour 81 (All), Sheo Balak v. Emperor. 

(’33) AIE 1933 Pat 499 (500) : 34 Cri L Jour 1140, Gopal Singh v. Eaghunath. 

See also B, 195 Note 18. 

[But see (’98) 22 Bom 596 (603), imperatrix v. Jijibhai Govind.) 

G, (’02) 6 Cal W N 295 (297), Surjya Hariani v. Emperor. 

(’19) AIE 1919 Pat 530 (531) ; 20 Cri L Jour 389, Emperor v. Makund Patel. 

(’07) 5 Cri L Jour 491 (492) : 1907 Pun Ee No. 2 Cr, Ghiragh Din v. Emperor. 

'(’10) 11 Cri L Jour 338 (338) : 5 I, C. 971 (Bom), In re Bachappa Tippanna. 

7. (’24) AIE 1924 Bom 321 (321) : 48 Bom 360 : 25 Cr.L. J. 960, In re Ningappa 
Rayappa. 

•(’26) AIE 1926 Bom 284 (285,286) ; 27 Cr. L. J. 740, Ju re Pampappa Ballalrao Desai. 
(’24) AIE 1924 All 664 (664) ; 26 Cri L Jour 176, Rekha Ghamar v. Emperor. 

•(’99) 4 Cal W N 305 (306), Budhnath Mahio v. Empress. i 

'(’01) 4 Oudb Cas 127 (131, 132), Ram Sarup v. Emperor. 

See also S. 195 Note 9 and S. 200 Note 21. 

■8. (’38) AIE 1938 Mad 112 (112) ; 39 Cr. L. J. 281, In re Arikatla Nagi Reddi. 
(Proper order is one for further inquiry.) 

Note 8 

1. (’32) AIE 1932 Sind 58 (58, 59) : 25 S L E 468 : 33 Cri L Jour 330, Hashim 
Moosa V. Mrs. G. Boodh. 

2. (’24) AIE 1924 Bom 321 (321) : 48 Bom 360, In re Ningappa Rayappa. 

(’03) 30 Cal 923 (925, 926) ; 7 C W N 525, Lokenath Patra v. Sanyasi Gharan. 
(’71) 3 N W P H C E 272, (273), In re Ram Ghurn, 
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Notes 8-9 


the complainant is absent on the dates on which the matter comes np 
for examination of the complainant, it is clear that an order dismissing 
the complaint is justified.^ 

9. “And the result of the investigation or inquiry (if any) 
under S. 202.” — Where an inquiry is ordered under S.202 and in 
that inquiry the complainant says that he has witnesses to prove 
his case, he should be given an opportunity of proving his case before 
the complaint is dismissed on the basis of the result of such inquiry.^ 
But where in such inquiry the complainant declines to prove his case 


(’S4) 1884 All W N 47 (47), Jnlalnddin v. Mahainviad Khalil, 

(’88) 1888 Eat 3G5 (3G5), In rc Hari Pnrshottam Vaidya. 

(’88) 12 Bom IGl (1G3), In rc Jankidas. 

(’89) 13 Bom 590 (597) (FB), In rc Gancsh Narain. 
p89) 13 Bom 600 (G03), In rc Gancsh Narayan. 

(’70) 14 Sutb W R Cr 3G (36), Ameer Mahommed v. Brass. 

^69) 3 Beng L E App Cr 53 (54), Dulali Bciaa v. Bhiihan Shah. 

(’86) 13 Cal 334 (335, 336), Umcr AU v. Safer Ali. 

p86) 14 Cal 141 (144, 145), Baidyanath Singhv. Muspratt. (In tliiscasc the com- 
plainant wasexamined but orderofdismissalwas setasideonanotberirregularity.) 
(1900) 27 Cal 126 (130, 131) ; 3 C W N 601, Charoobala Dabcc v. Barindra NatJu 
(1900) 27 Cal 921 (923), Mahadco Singh v. Emperor. 

(’79) 4 Cal L R 134 (136), In rc Biyogi Bhagut. 

{'70) 4 Cal L R 534 (536, 537), Sheikh Erad Ali v. Nnsibunnissa. (Complainant 
appearing four times and not examined.) 

(’80) 7 Cal L E 382 (384), In rc Rnssick Lai ^lallick. 

(’81) 8 Cal L E 289 (291), In rc Chukradar Potti. 

(’99) 3 Cal W N 17 (18), Satya Gharanv. Chairman of U iterparah Mxinicipality. 
(’99) 3 Cal W N cclxxxv (cclxxxv). Kali Singh v. Jhanlal, 

(1900) 4 Cal W N 305 (306), Bndhnath Mahato v. Empress. 

(’02) 6 Cal W N 295 (296), Surjya Hariani v. Emperor. (Complainant duly 
examined under S. 200 — Order of dismissal held valid.) 

(’19) AIR 1919 Cal 78 (79) : 20 Cr.L.J. 175, Fazlar Bahaman v. AhedaBahaman. 
(’26) AIR 1926 Cal 795 (797) : 53 Cal 606 : 27 Cri L Jour 788, Snbal\. Abdxdlah, 
(’68) 4 Mad H C R 162 (164), Bangasivami Goundan v. Sabapathy Gonndan. 
(Complainant and bis witnesses attended Court and remained in attendance all 
day but not e^^amined.) 

(’01) 4 Oudb Cas 127 (132), Bam Sarnp v. Emperor. 

(’21) AIR 1921 Pat 205 (205), Kartick Pathak v. Emperor, 

p23) AIR 1923 Pat 539 (.540) : 24 Ci'. L. J. 845, Nand Kishore v. Kalika Missir. 

(1900-02) 1 Low Bur Eul 125 (125, 126), Crown v. Kga Yaung. 

(’92-96) 1 Upp Bur Rul 270 (270), Queen-Empress v. Uaung Since Bau. 

(’05) 2 Cri L Jour 51 (53) : 9 C W N 199, Haladhar Bhumij v. Sub-Inspector of 
Police, Howrah. 

(’ll) 12 Cr.L.J. 385 (385) ; 11 1.C. 249 : (1910) 1 U B R 73, Kga Tha Tu v. Emperor. 
(’ll) 12 Cr.L.J. 539 (541) : 1912 P. R. No. 2 Cr : 12 I.C. 515, -4Zi Jl/d. v. Emperm-. 
(’81) 1881 All Vy N 23 (23), Empress v. Lallu. 

(’87) 1 Weir 188 (188), In rc Gubbala Bami Bcddi, 

(’67) 8 Sutb W R Cr 12 (13), Queen v. Harrak Chand. 

[But sec (’35) .\IR 1935 All 883 (884) : 36 Cr. L. J. 1035 (1035),2?O7)i Gir v. Bavi 
Saran Singh. (Dismissal of complaint without examining complainant was 
mere irregularity.)] 

3. (’28) .^IR 1928 Cal 569 (570) :29Cr. L. J. 798, BainprosadllaiU-ay. Emperor. 

Note 9 

1. (’25) .\IE 1925 Cal 1031 (1031) : 26 Cr. Jj.I.50l,Pzirushottam v. Bamdas. 

(’16) AIR 1916 Mad 639 (639) : 16 Cr. L. J. 423 : 28 I. C. 999 (1000), Solaimuthu 
Pillai V. Murungiah Hoopan. 

[Sec also (’06) 4 Cr. L. J. 213 (214): 10 C'WSlQ8G,FaniB1nishany.F.E. Kemp. 
(It is illegal for a Magistrate to dismiss a complaint sitting in bis private room 
and without bearing the complainant.) 

(’29) .\IR 1929 Cal 191 (192) : 55 Cal 1280 : 30 Cri L Jour 407, Hahim Chandra 
Roy V. Watson.) 
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ex parte, it cannot be said that the Magistrate is wrong in dismissin'^ 
the complaint under this section.- 

Where the inquiry ordered under S.202 is found to have been 
insufficient, the Court of revision may set aside the dismissal of the 
complaint based on the result of such inquiry and may order a further 
inquiry.^ In complaints against police-officers and other Government 
officials it would be a proper exercise of discretion if the Magistrate 
orders an inquiry into the matter giving the complainant every 
opportunity to prove his allegations.^ 

The words “if any” clearly show that this section empowers the 
Magistrate to dismiss a complaint without any investigation or inquiry 
under s. 202, if after examining the complainant ho considers there is 
no sufficient reason for proceeding.^ 

The words “if any” were omitted from the Code by the amending 
Act of 1923, but were restored to the section by the amending Act 
II of 1926. The reasons for re-insertion are given in the Statement of 
Objects and Reasons of the amending Act of 1926 as follows: 

“The Calcutta High Court in a recent decision (in the case of Srish 
Chandra Boscv.Modan Lai Surma) has held that under S. 203, an investigation 
or an inquiry under S. 202 is necessary in all cases because the words ‘if any’ 
have been omitted from S. 203 after the words ‘investigation or inquiry.’ No 
such change was intended by the amendment made by Act XVIII of 1923 and 
the proposed addition is made to clear this matter.” 

Where on further inquiry being ordered into a complaint dismissed 
under this section, the case is sent to another ^Magistrate for disposal, 
he is entitled to act on the result of the inquiry or investigation ordered 
by the Magistrate who originally disposed of the case.® 

2 . (’72) 17 Suth W R Cr 3 (3), Shibu Manjcc v. Noshce Muherji. 

3 . (’21) AIR 1921 Cal 552 (553) : 25 Cr. L. J. lGl,Dcvcndra v. Bhagirathi. 

(’28) AIR 1928 Lah 119 (120) ; 29 Cri D Jour 267, MoiisaNchi\. Mt. MamKaur. 
(’27) AIR 1927 Bom 436 (436, 437) : 28 Cr.L. J. 575, Bhoiidu Bapu v. Emperor. 

j (’19) AIR 1919 Cal 725 (725) : 20 Cri L Jour 794, Puma Chandra v. Ambica 
Charan. (Complaint dismissed on report of local panchayat.) 

[See also (’20) AIR 1920 All 77 (78) : 21Cr.L. J.343, Harihar Prasadv. Emperor.'] 

4. (’26) AIR 1926 Mad 288 (288) : 27 Cri L Jour 107, Dcms'ikamani Mudaliar v, 
Narayana Prasad. (Police-officer.) 

(’20) AIR 1920 All 77 (78) : 21 Cr. L. J. 343, Earihar v. Emperor. (Do.) 

(’,24) AIR 1924 Oudh 174(174): 24 Cr.L.J. 814, Baida v. Nasir Ali. (Do.) 

(’98) 1898 Rat 954 (955), In rc Subrao Bamachandra. (.4, Government officer.) 

(’20) AIR 1920 All 303 (304) ; 22 Cri L Jour 81 : 59 I. C. 369 (370), Sheo BalaJc v. 
Emperor. (Do.) 

See also S. 202 Note 18. 

5. (’2.5) AIR 1925Pat704 (705):26 Cr.L.J. d21,Dnl!hiramEa7it'7.Jamuna Kiier. 
(’17) AIR 1917 Pat 141 (142) ; 19 Cr. L. J. 228, NaioasiSmghv. ladhu Dhamih. 

(’18) AIR 1918 Pat 350 (350, 351) : 19 Cri L Jour 263, Shconandan v. Emperor. 
(’68) 10 Suth W R Cr 49 (49, 50) ; 2 Beng L R (SN) 6, In re Foktu Shah. (Case 

under Code of 1861.) 

(’68) 10 Suth W R Cr 50 (50), Batool Nushyo v. Bhugloo Chomkidar. (Magistrate 
had discretion under S. 67 to dismiss complaint at once — There was no obliga- 
tion upon him to go further.) 

(’81) 7 Cal 208 (211) : 8 C L R 267 : 4 Shome L R 128, Cyan v. Protap. 

(’71) 16 Suth W R Cr 44 (44) : 8 Beng L R App 11, Queen v. Gour Mohan. 

[See also (’69) 11 Suth W R Cr 54 (54, 55), Queen v. Bussick Monee.] 
e. (’36) .4IR 1936 Sind 146 (147) : 30 S L R 217 : 37 Cri L Jour 1086, Virumal 
Manghanmal v. Muhammad Rhan. 


Section 203 
Note 9 
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Section 203 
Wot(3S 10-15 


10. “Shall record his reasons for so doing,’’ — A Magistrate 
should record his reasons for dismissing a complaint under this section.^ 
The object of this requirement is to enable the High Court to consider 
whether the discretion vested in the Magistrate has been properly 
exercised or not." This is an imperative provision of law and where no 
reasons are recorded the order of dismissal is without jurisdiction.^ It 
has, however, been held that where on a complaint filed against several 
persons, the lower Court has declined to issue process against some of 
them and it appears to the High Court from the records that there are 
no sufficient grounds for issuing process against them, the High Court 
will not interfere in revision merely because the Magistrate has failed 
to give reasons for not issuing process; but that when it appears that 
the Magistrate had not good grounds for declining to issue process, the 
High Court will interfere in revision.'*' 

It has been held that reasons stated in a police-report on the 
basis of which an order of dismissal is made are sufficient if the report 
itself is part of the order.*’ 

11. Second complaint, — A dismissal under this section is a 
dismissal without trial. As to whether such a dismissal is a bar to the 
re-hearing of the complaint or to the entertainment of a second 
complaint, see S. 403 and Notes thereunder. 

12. Further inquiry. — As to ordering of a “further inquiry” 
into a complaint dismissed under this section, see Note 9 above and 
S. 43G and Notes thereto. 

13. Abatement. — Sec Note G under S. 247. 

15. Appeal. — Under s. 404, no appeal will lie from any order, 
unless specifically provided for by the Code and no appeal is provided 
from an order of dismissal under this section. Further inquiry alone is 
provided for in S. 43G. 


Note 10 

1. {’3S) AIR 1938 Mnd 879 (880) : 39 Cri L Jour 984, In rc Vcnhalasubba PUlai. 
(’87) 14 Cal 141 (145, 146), Baidyanath Singh v. Muspratt. 

(!12) 13 Cri L Jour 482 (483) : 40 C.al 41 : io I. C. 482, Maniruddin Sarhar v. 
Abdul Bouf. 

(’24) AIR 1924 Pat 43G (437) : 24 Cr. L. J. 823, Chaudhury lilandar v. Emperor. 
(’2G) AIR 192G Pat57(57): 2G Cr.L.J. 1502, Harnandandnsy. Atul Eumar Prasad, 
(Merely referring to report of Honorary Magistrate is not sufneient.) 

(.’12) 11 Cri L Jour 331 (331) : 5 I. C. 926 (Mad), Ahmed Bee v. A7nccna Bee. 

(’13) 14 Cri L Jour 493 (494) : 20 I. C. 749 (All), Bam Prosad v. Mali. 

(’09) 13 Cal W N coxviii (ccxviii), Bhairab Chandra v. Prasamia, 

2. (’40) AIR 1940 Pat 97 (98) : 41 Cri L Jour 349, Narain v. Emperor. 

(’87) 14 Cal 141 (14G), Baidyanath Singh v. Muspratt. (Revision under S. 437 

by High Court.) 

3. (’12) 13 Cri L Jour 482 (483) : 40 Cal 41 : 15 I. C. 482, Maniruddin v. Abdul, 
(’26) AIR 1926 Pat 57 (57, 58) : 26 Cri L Jour 1502, Harnmidan v. Atul, 

4. (’38) AIR 1938 Mad 879 (879) : (1938)2 M L J 372 (373, 374) :39 Cr.L.J. 984, 
In re V enhatas^ibba PUlai. 

5. (’10) 11 Cri L Jour 331 (331) : 5 I, C. 926 (Mad), Ahmed Bee v. Amcena Bee. 
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Of the Commencemext of Peooeedings 

EEFOEE MaGISTEATES. 


20-4.''' (^) If ill fiiG opinion of a Magistrate 
Issue of process, taking cognizanco of an offence there 
is sufficient ground for x>FOceeding, and the case 
appears to he one in Avhich. according to the fourth 
column of the second schedule, a summons should 
issue in the first instance, he shall issue his summons 
for the attendance of the accused. If the case appears 
to he one in \Yhich, according to that column, a 
warrant should issue in the first instance, he may 
issue a warrant, or, if he thinks fit, a summons, for 
causing the accused to he hrouglit or to appear at a 
certain time before such Magistrate or (if he has not 
jurisdiction himself) some other Magistrate having 
jurisdiction. 

(2) Nothing in this section shall he deemed to 
affect the iirovisions of section 90. 

(3) When hy any law for the time being in force 
any process-fees or other fees are payable, no process 
shall he issued until the fees are paid, and, if such 
fees are not paid within a reasonable time, the 
Magistrate may dismiss the complaint. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

-3. Magistrate taking cognizance 
only can issue process. 

4. The Magistrate must have taken 

cognizance of an offence. 

5. “ Sufficient ground for pro- 

ceeding.” 

6. “ In the opinion of a Magistrate.” 

7. Issue of process. 

8. Omission to issue process. 

9. Notice, if a ‘process’. 


10. Order directing summons, if a 

judgment. 

11. Order directing summons, if can 

be recalled, 

12. “If he has not jurisdiction him- 

self.” 

13. “ Some other Magistrate having 

jurisdiction.” 

14. "Provisions of S, 90” — Sub- 

section (Z"). See Notes under S. 90, 

15. Process-fee. 

16. Revision. 

17. Process under special or local 

Acts. 


Other Topics (miscellaneous) 

Caution and discretion must be used in Power to cancel warrant issued and 
issuing process. See Note 5. ' issue summons, Sec S. 75 Note 9. 

Duty of the Jlagistrate before issuing Process must issue if complaint is 
the process. See Note 4. believed. See Note 7. 

‘‘He shall issue his summons.” See Superior officer cannot order process to 
Note 7. issue. See Note 3. 


Section 20$ 


* 1882 ; S. 204 ; 1872 ; S. 147 para. 3, Ss. 148, 149; 
1861 : Ss. 67, 248, 257. 
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Section 205 
Notes 1-3 


1. LegislatiYe changes. 

(1) The "n^ords “if he has not jurisdiction himself” in sub- 

section (-1) are new. 

(2) Sub-section (3) is new. 

2. Scope of the section.- — Where the Magistrate does not 
dismiss the complaint under S. 203 but is of opinion that there is 
sufficient ground for proceeding, he has to commence proceedings 
against the accused by compelling his attendance before the Court. 
This section relates to the procedure for effecting such attendance.’^ 

This is the only section authorizing a Magistrate to issue process 
to an accused, whether he takes cognizance on a private complaint or 
on a police-report® or any information or knowledge other than a 
complaint or police-report.® This section applies not only where the 
Magistrate takes cognizance of an offence under the Indian Penal 
Code hut also where he takes cognizance of an offence under any other 
law.^ 

For form of summons, see S. 68 and sch. V, Form No. I. 

For form of warrant, see S. 75 and Sch. V, Form No. II. 

3. Magistrate taking cognizance only can issue process. — 

Section 190 mentions the ordinary ways in which a Magistrate takes 
cognizance of an offence. Unless he ‘takes cognizance’ as specified 
therein, a process cannot be issued under this section.’ A ‘ Magistrate 
taking cognizance’ on a complaint is the officer who has heard the 
complaint made. He is the proper officer to issue a process because it 
is he who can best exercise a discretion with regard to the lorima facie 
merits of the complaint.® Therefore, a District or superior Magistrate 
cannot order i^rocess to issue when a joint or subordinate Magistrate 
to whom a case has been made over for disposal® or who has taken 
cognizance of the complaint,^ has failed or refused to issue process. 
If he wants to do so, he must remove the case to his own file and 
then issue process. 


Section 204 — Note 2 

1. (’67) 8 Suth W E Or 65 (65), Q^leen v. Nuhas MuUon. 

2. (’32) AIR 1932 Pat 72 (76, 77, 78) : 33 Cr.L. J. 349, Baglmnath Puri v. Emperor. 

3. (’69) 11 Suth W R Or 1 (1), Bisseshur Boy v. Hurpersliad Singh. 

4. (’72-92) 1872-1892 L B E 486, Queen-Empress v. Nga Son Gaung. (Ofience 
under the Gambling Act, XVI of 1867.) 

(’76) 25 Suth WECr 20 {21),Quee7i\. Golam. (Ofience under Police Act, V ofl861.) 

Note 3 

1. (’71) 8 Bom H C E Or 113 (115), Beg. v. Jafar Ali. 

(’02) 6 Cal W N 926 (926, 927), Bhaman Singh v. Ealuman Mandal. 

2. (’73) 19 Suth W E Cr 28 (28) : 10 Beng L E App 26, In re Baghoo Parirah. 
(’28) AIR 1928 Cal 24 (25) : 54 Cal 303 : 28 Or. L. J. 511 ,Isaf Nasyav. Emperor . 

(lu directing police investigation under S. 202, Magistrate cannot direct police to 
submit charge-sheet to another Magistrate.) 

3. (’03) 30 Cal 449 (451, 452), Badhabiillav Boy v. Benode Behari. (Against some 
of the accused.) 

(’05) 2 Cr. L. J. 524 (530, 532) : 32 Cal 783, Ajablal v. Emperor. (Do.) 

[See (’06) 4 Cri L Jour 213 (214) : IOC W N 1086, Faiii Bhusan v. F. E. Keinp.'] 

4. (1900) 27 Cal 658 (660), Em'i Kishore Das v. Jugal Ghwider. 

(1900) 27 Cal 798 (800), Jhumuk Jha v. Pathuk Mandal. 

(1900) 27 Cal 979 (980, 981) : 4 C W N 827, Golapdey v. Qiieen-Empress. 

(’02) 6 Cal W N 843 (844), Mrinal Kanti Ghose v. Emperor, 
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Under this section a Magistrate to whom a case has been trans- 
ferred under S. 192 after the examination of the complainant can issue 
process though ho has not himself examined the complainant.® 

Although it is only the Magistrate who has taken cognizance of 
•the offence who may direct issue of a process, a IMagistrate who is the 
“presiding officer” within the meaning of Ss. GS and 75, may sign the 
Ijrocess, even if he may not have taken cognizance of the offence and 
directed issue of the process.® 

The Magistrate must have taken cognizance of an 
offence. — It is only a Magistrate taking cognizance of an offence 
that can issue a process under this section. M'hore, therefore, no 
•offence has been committed hut the IMagistrato gets information as to 
the possibility of an offence being committed, the matter is only one 
for the interference of the police, .and not one for the Magistrate to 
issue process.^ 

If, on a complaint, it should appear to the Court that the act 
imputed amounted to an offence under the Indian Penal Code or any 
-other penal law in force, it is the duty of the Court to proceed with 
the matter," But where the acts as alleged do not disclose any of fence, 
it will bo an abuse of the process of the Court to allow criminal 
proceedings to proceed.® 

An application for maintenance under S. 4SS is not a complaint 
in respect of any offence and, therefore, a IVIagistratc dealing with it 
■cannot dismiss it under sub-s. (3) of this section.* 

Even whore an offence is disclosed there must be definite evidence 
•of an offence within the local jurisdiction of the I^Iagistrato receiving 
the complaint.® The Court is not limited to the sections or offences 
mentioned in the complaint; The fact that the complainant did not 
specifically and in terms accuse any one under any section of the 
Penal Code, does not matter, if the facts stated in the complaint and 
■his sworn statement, constitute an offence, triable by the Jilagistrate 
who receives the complaint.® 

5. "Suffleient ground for proceeding.” — A Magistrate taking 
•cognizance of an offence is hound to issue process under this section 

<(’99) 4 Cal W N 242 (244), Moul Singh v. Mahabir Smgh. 

'(’08) 7 Cr. L. J. 202 (204) : 1903 Pun EoKo. 4 Cr, Shivnnih v. Emperor, 

5, (’99) 3 Cal W N cclxxsv (cclxxxv). Kali Singh v, Jhari. 

■6. (’32) AIE 1932 Pat 175 (170) : 34 Cr, L. J. 297, Karliclc Chandra v. Emperor. 
(Issue of warrant.) 

.(’32) AIE 1932 Pat 171 (175) : 33 Cr.L.J. 700, Xor/icI; Chandra v. Emperor. (Per 
Scroopo, .7. — Dbavle, J., dissenting.) 

See also S. 75 Note 3 and S. 559 Note 1. 

Note 4 

1. (’75) 1875 Eat 90 (91), In re Fate AH. 

.2. (’67) 8 Sutli W E Cr 05 (65), Empress v. Nubas Muhlon. (Even if a civil suit 
would aSord the more convenient or appropriate remedy.) 

.(’26) AIR 1926 Cal 795 (797) : 53 Cal 600 ; 27 Cr. L. J. 788, Snbal v. AhadiiUah. 

3. (’28) AIE 1923 Lali 945 (940) : 30 Cr. L. J. 102, Aviarnath v. Emperor. 

4. (’93) 10 Mad 234 (234) : 2 Weir 252, In re Ponnamvial. 

5. (’08) 7 Cr.L.J. 394 (395) ; 1908 All W N 115:5 A L J 333, Babu v. Ghansham. 
<6. (’99) 26 Cal 786 (789) : 3 C W N 491, Jagat Chandra v. Queen-Empress. 

■See also S. 190 Notes 9 and 19. 


Section 20i 
Notes 3-5 
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ection204 only if, in his opinion, there is sufficient ground for proceeding} 
JJote 5 The stage at which the sufficiency of the ground for proceeding is to 
be considered is, in the ease of a complaint, after the examination of 
the complainant under s. 20Q} If the facts alleged in the complaint 
and the complainant’s statement show a sufficient ground for proceed- 
ing, process should issue,^ otherwise not.^ It is not necessary in all 
cases that before issuing process the Magistrate should have held any 
inquiry.® 

A prima facie case means that there is sufficient ground for 
proceeding.® Where therefore a prima facie case is made out, the 
Magistrate should issue process’ even if he considers that a civil 
remedy is more appropriate.® It was, however, held in the under- 


Note 5 

1. (1900) 27 Cal 985 (988) : 5 C W N 131, BurgaDasy.TJmeshChandra. (Allegan 
tions not disclosing any ofience — Case not to be proceeded with.) 

(1864) 1864 Sutb ,W E Gap No, Cr 33 (34), In re Huronath Roy. 

(1900-02) 1 Low Bur Eul 286 (287), Mokun Maisiry v. Valoo Maistry, 

See cases in foot-note (7). 

2. (’71) 3 N W P H G E 272 (273), In re Ramchurn. 

(’17) AIE 1917 Pat 611 (612) : 2 Pat L J 657 : 18 Cr. L. J. 890 (891), Jhuna Lai 
Sahti V. Emperor. 

(’06) 3 Cr. L. J. 81 (83) ; 2 G L J 612, Saroda Gliaran v. Emperor. 

(’02) 2 Weir 241 (242), In re Rangachari. 

(1864) 1864 Suth W E Gap No. Cr 33 (34), In re Htironath Roy. 

(’98) 1898 Eat 954 (955), In re Subrao Ramchandra. 

CS8} 1888 Eat 368 (369), In re Bai Kashi. 

(1864) 1864 Sutb W E Gap No. Cr 37 (37), Btijech Mtmdle v. Lochun Mundle. 
(’70) 14 Sutb W R Cr 36 (36), Ameer Mahomed v. G. Brass. 

(’68) 4 Mad H C E 162 (164), Rangaswami v. Sabapathi. 

(’14) AIE 1914 Cal 479 (4SQ)i4:20all9,Abhayeshtuariv.Kishori Mohan Banerji. 
See also Notes 13 to 16 to S. 200 and tbe decisions noted thereunder. 

3. (’12) 13 Cr. L. J. 609 (611, 612) : 16 I.C. 257 (Cal), PuUn Sehari v. Emperor. 

4. (’17) AIE 1917 Cal 671 (671) ; 18 Cr. L. J. 626 (626), Jogesh Ghandrav. Abdul 
Gani, (Allegations in complaint not substantiated by examination on oath.) 

(1864) 1864 Sutb W E Gap No. Cr 33 (34), In re Huronath Roy. 

[See also (’10) 11 Cr.L.J. 525 (527): 7 I.C. 747 : 38 Cal 68, Eari v. Srish Ghandra.] 

5. (’20) AIE1920 Pat 270(270,271): 21 Cr.L.J. 220, Abdul Khaligucv.Surja Singh. 
[See (’35) AIE 1935 Eang 485 (486) : 37 Cr, L. J, 243, Miirugappa Ghettyar v. 

Raman Ghettyar. (Held, in tbe circumstances of tbe case that Magistrate would 
bave exercised a wise discretion if be bad held an inquiry,)] 

6. (’31) AIE 1931 Cal 607 (611, 615)': 33 Cri L Jour 3 : 59 Cal 275, Sher Singh 
V. Jitendranath Sen. 

7. (’38) AIE 1938 Mad 879 (880) ; 39 Cri L Jour 984, In re V enlcatasubba Pillai. 
(Where serious allegations of tyranny are made, High Court and complainant 
should be satisfied that tbe Magistrate has considered and decided whether there 
is a case made out or not — If case is made out, process must issue.) 

(’26) AIE 1926 Cal 795 (797) : 53 Cal 606 : 27 Cri L Jour 788, Subal Ghandra v. 
Aliadullah Sheikh. 

(’14) 22 Ind Cas 165 (166) : 15 Cri L Jour 21 (All), Bagar v. Bansi. 

(’13) 14 Cri L JOur 571 (571) : 21 Ind Cas 171 (Cal), Bamcharan v. Haji Meah, 
(’26) AIE 1926 Sind 194 (196): 27 Cr.L.J. 711 : 21 SLE293, GroiuderY.Morrison.. 
(’30) AIE 1930 Pat 30 (32) : 30 Cri L Jour 554, Parmanand v. Emperor. 

(’89) 13 Bom 590 (598) (PB), In re Ganesh Narayan. 

(’10) 12 Cr. L. J. 385 (385) : 11 1. C. 249 : 1 U B E 73, Nga Tha Tu x. Emperor. 
(’17) AIE 1917 L B 30 (31) : 18 Cri L Jour 321 (322), Maung Kala v. Nga Kin 
Mya. (Complaint under S. 497, Penal Code, should not be dismissed simply 
because it appears that complainant and bis wife bave been living apart for more 
than a year previous to tbe complaint.) 

[See (’01) 28 Cal 652 (661) : 5 C W N 457 (FB), Diuarkanath v. Beni Madhab.'] 

8. (’ll) 12 Cr.L.J. 123(124): 91. C.726(Mad),I7arat/anosioa7?:fv. VadivehiGhetty. 
(’68) 10 Sutb W E Cr 40 (40), Kosal Singh v. Toolsce Ghoiodhry. (Charge of 

taking bullocks and injuring one of them worth forty rupees.) 
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iRentioned case'''' that even if there was a prima facie case, the 
Magistrate may -in his diserdion refuse to issue process. 

There cannot be said to be sufficient gi'ounds in the following 
cases for issue of process : 

(1) Where the complaint is made on information and not on personal 
linowledgo.” In such cases the Court should satisfy itself on inquiry 
that there is a case for the issue of process.^” 

(2) Where the allegations inade in the complaint are not substantiated 
by the statement on oath.'^ 

( 3 ) Where the allegations disclose a dispute purely of a civil naturo.’- 

The following are not sufficient grounds for refusing issue of 
process : 

(a) Where a prima facie case is made out but in the I^Iagistrate’s 
opinion there is no chance of conviction and no useful ]mrpose 
will he served by the enquiry.’^ 

(h) Avoidance of religious ill-feeling.^' 

(c) The fact that the offence is cognizable by the police in the first 
instance."’ 

(d) The fact that the ^Magistrate thinks that it is unlikely that the 
proceedings will result -in a conviction, though the fact that 
another person accused upon the same facts for the same offence 
has boon acquitted may properly be talcen into consideration in 
determining whether ujion the materials before the Magistrate 
there is sufficient ground for proceeding.'® 

(’C7) 8 Sutli W R Cr 0-3 (03). Queen v. Nvbas. (Case of trespaEs and damages.) 
(’72) -1 N W P II C E 23 (25), Queen v. n-itrperfhad. 

(’20) AIR 1920 Sind 194 (19S) : 27 Cri L Jour 711 : 21 Sind L R 293, Croicdcr v. 
Morrisem, (Di.spute between partners about accounts.) 

See also S. 1 Kotc 1, S. 190 Koto 17, S. 200 Note 10 and S. 203 Note 5. 

8a. (’31) AIR 1931 Cal 007 (015) : 33 Cri L .Tour 3 : 59 Cal 275, Shcr Singh v* 
J iiendreinath Sen. (IVliere AIR 1920 Cal 759 is dissented from by Lort- Williams, J.) 

9. (’00) 4 Cr.L.J. 217 (218) : 10 CW N 1090, Thahiir Prosed S in gh\. Emperor. 

10. (’00) 4 Cr.L.J. 217 (218): 10 C ^Y N 1090, Thahur Prosed Singh v. Emperor. 

1 1. (’17) AIR 1917 Cal 071 (071) ; ISCr.L.J. 620(026), Jogesh Chandra v. Ahdul Gani. 

12. (’23)_AIR 1923 A11544(544) ;24 Cr.L..7.093,ZJ«kHwC7(a7u7v. Einp-Emperor. 
(Removing of some earth from the land of Knmindar.) 

(’23) AIR 1923 Lab 329 (330) : 24 Cri L Jour 309, Karevi Chand v. Zlathra Das. 

(Dispute between members of joint Hindu family ns to possession of property.) 
(’27) AIR 1927 Lab 145 (146) : 28 Cri L Jonr 158, Ishar Das v. Emperor. 

(’24) 84 I. 0. 351 (351) : 26 Cri L Jour 287 (Lab), Ladha Shah v. Zaman Ali. 

(’23) AIR 1923 Rang 157 (157, 158) : 24 Cri L .Tour 929, Maung Shwo K-u v. 
Emperor. (Entry by person having right to enter is not criminal trespass.) 

(’87) 1887 Pun Re No. 50 Cr, p. 131 (132), Guhar v. Empress. (Civil remedy is 
proper in cases involving doubt •wbetberaetdoneis criminnlolTencoorcivil wrong.) 
(’07) 5 Cri L Jour 13 (14) : 11 C W N 170, Chamru Sahu v. Emperor. 

[See (’23) 24 Cri L Jour 714 (715) (Cal), Bhatbani v. Ilarioharran. 

(’22) 67 I. C. 499 (499) : 23 Cri L Jour 403 (Pat), Bamjmbilar Singh y. Kasim Ali 
Khan. (Process not to be issued merely because in Magistrate’s opinion it may 
be desirable to ascertain the truth.)] 

13. (’02) 29 Cal 410 (411, 412), Euldip v. Budhan. 

(’26) AIR 1926 Cal 795 (797) ; 53 Cal 606 : 27 Cri L Jour 788, Sxibal Chandra v. 
Ahadullah Sheilih. 

14. (’91) 1891 Hat 562 (563), Queen-Empress v. Bamchandra. 

15. (’70) 14 Sutb W B Or 36 (36), Ameer Mohamed v. O. Brass. 

16. (’26) AIR 1926 Cal 795 (797, 798) : 53 Cal 606 : 27 Cri L Jour 788, Sxtbat 
.Chandra v. Ahadxillah Sheilch. 


Section 204 
Note 5 ' 
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Seotion 20^ 
Notes 5-7 


(e) The fact that one of- the accused was a member of the highest 

service .in the land who was sworn to do justice.^^ 

Stay of proceedings — See Note ii to s. 344. 

6. “In the opinion of a Magistrate.” — In deciding on the 
sufficiency of the ground for proceeding, the Magistrate must he guided 
by his own independent opinion and not by that of others such as a 
police-officer.^ 

7. Issue of process. — This section provides that when a 
Magistrate who receives a complaint neither dismisses it under s. 203 
nor postpones issue of process under S. 202, process for the attendance 
of the accused shall issue} The fourth column in the second schedule 
indicates whether a summons or warrant should issue in the first 
instance in each case. But there are two exceptions to this rule. Firstly, 
in the cases in which a summons should issue in the first instance 
according to the second schedule, the Magistrate can, under S. 90, issue 
a warrant in lieu of or in addition to a summons in the circumstances 
specified in that section. Secondly, in cases in which a warrant should 
issue in the first instance according to the second schedule, this section 
enables the Magistrate to issue a summons instead, if he thinks fit to 
■do so.^ This discretion should be so used as not to subject accused 
persons to the indignity of arrest unless there is real need for it.® 

If the Magistrate issues a warrant in a case in which he ought to 
have issued summons, the error is not a ground for setting aside the 
proceedings.^ The Magistrate in such cases can cancel the warrant and 
issue a summons.® 

Process should ordinarily issue against all the accused who are 
prima facie shown to have committed an offence.® But the Magistrate 
is not bound, when the police-report discloses one offender only, to 
issue process against any witnesses who may afterwards be found, 
•during trial, to be accomifiices.^ Nor is it imperative on him to proceed 
against a person who has been removed from the array of accused 


[Sec (’33) AIB 1933 Cal 552 (553) : 34 Cri L Jour 1063, Malchan Lai v. SakM. 
(The fact that the matter has been coni 2 )ouncled -with other co-accused is no 
ground for refusing process.) 

"See also S. 403 Note 12. 

17. (’40) AIR 1940 Pat 97 (98) ; 41 Ori L Jour 349, Muldi Narain v. Emperor. 

Note 6 

1. (’68-69) 4 Mad HOE 162 (165), Bangaswamy v. Sabapathi, (Until he has at 
least examined the complainant, he is not in a position to exercise his own 
independent opinion.) 

'(’68) 9 Suth W E Or 21 (21), Borodalcant Moohcrjce v. Kali Bhuttacharjee. 

Note 7 

1. (’38) AIR 1938 Sind 192 (192) : 39Cr.L.J. 966, Phcruvial Lilarajny. Evwcror, 
(190O) 27 Cal 798 (800), JlmmucU Jlia v. Paihuk Mandal. 

•(1900) 27 Cal 921 (924), Malideo Singh v. Queen-Empress. 

(’22) 23 Cr. L. J. 403 (403): 67 I. C. 499 (Pat), Bampabitar Singh v. Kasim Alt. 
(’13) 14 Cri L Jour 493 (493) : 20 Ind Cas 749 (All), Bampi'asad v. Mofi. 

2. (’93) 21 Cal 588 (589), Basiimoii v. Budravi. 

3. (’92-96) 1 Upp Bur Eul 31 (31). 

4. (1864) 1 Suth W E Cr 16 (16), Anecf Putney v. Bamsunder Chuckerbutty. 

5. (’08) 8 Cr. L. J. 187 (187) : 1 S L E 69, imperator v. Mt, Janai. 

(’13) 14 Cr. L. J. 604 (605) : 7 S L E 40 : 21 1. G. 476, Gnvon v. Zali Khan. 

•6. (1900) 4 Cal W N 560 (562), Bishendoijal v. Chedi Khan. 

7. (’25) AIR 1925 Rang 122 (126):3Eang 11:26 Cr.L.J. 492, A. F. Joseph v. Emperor, 
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persons and is produced as a witness in the Court, his frdluro to do 
so not being suflicient to invalidate tlio trial in respect of the other 
accused.’’® 

It has been held that in proper c.asos there is nothing irregular 
or improper in a Magistrate first issuing process for one accused person 
and then changing his mind and issuing process for all the aceused.- 

When once the JIagistrato issues process under this section, pro- 
ceeding commences and it should go on in due course unless something 
occurs to show that the ^lagistratc has, for some cause or other, made 
a wrong exercise of his discretion.’* Tlie question of commencement 
of proceedings becomes relevant in suits for damages for malicious 
prosecution or for prosecution for making false complaint, etc. Prose- 
cution commences when proceedings commence under this section and 
25roceedings commence when process is issued against the accused. So 
unless process is issued, tlioro is no c.ause of action in either of the 
laroceedings referred to above,’® The view tliat a prosecution commences 
even when a complaint is made” is, it is submitted, not well founded 
and is not an accepted one. 

Where J and B are jointlj' accused of an offence but the Magis- 
trate issues jyroccss only against A, B is competent to give evidence as 
a witness at the trial of AA- 


7a. (’37) AIR 1937 Nag 17 (23) ; I L R (1937) Nag 3ir, : 38 Cri L .Tour 237 (FB), 
Atiidii Mian Gul:ar v. Emperor. (Overruling .-MR 1920 Nag 255.) 

8. (’28) AIR 1928 Lah 511 (512) : 29 Cr. h. J. 293, Alam v. Emperor. 

9. (’73) 19 Suth IV R Cr 28 (28) ; 10 Bcng L R App 20, In rc Enghoo Parirah. 
(’74) 21 Suth W R Cr 44 (45), Eamhanl Sirhar v. Jadub Cliunder. 

10. (’20) AIR 1920 All 203 (209) ; 42 All 305, Azmat AH v. Qitrhan Ahmad. 

(’32) AIR 1932 All 380 (389), Basant Bai v. Ganga Bam. 

(’91) 1891 Rat 544 (545), Empress v. Budhunbhai. 

(’10) 0 Ind Cas 877 (877, 878) : 37 C.al 358, Do Bozariov.GnlnbChand Anvndjcc. 
(5 Bom L R 940 dissented from.) 

(’ll) 11 Ind Cas 311 (312) : 38 Cal 880, Golap Jan v. Bhola Nalh. (Approving 
Yates T. The Queen, L R 14 Q B D 018.) 

(’15) AIR 1915 Mad 128 (129) : 21 Ind Cas 703 (705) ; 37 Mad 181, Mecran Saib 
V. Batnavelu Mndali, 

(’20) AIR 1920 JIad 521 (524) : 49 Mad 315, Sanjivi Beddi v. Kondagari Koncri. 
(’20) 97 I. C.351(3u2){^le.d), ArunachalaMudaliary.Chinna MumiswamiChettg. 
(1897) 1 Q B 159 (102) ; 00 L J Q B 248 : 45 W R (Eng) 223 : 00 J I’ 821, Thorpe 
V, Priestnall. (Approved in 0 Ind Cas 877.) 

(’31) AIR 1931 All 005 (005) : 53 All 771, ^Ift Mohamed v. Zahir AH. 

(’29) AIR 1929 Pat 271 (271, 272) : 8 P.at 285, Subhag Uhamar v. Nandlal Sahu. 
(More fact that plaintiff (accused) was present at enquiry docs not alter position.) 
(’10) 7 Ind Cas 255 (250) (Cal), Golap Jan v. Bhola Nath. 

(’14) AIR 1914 Lah 531 (533) : 1915 Pun Re No. 1 : 28 I. C. 273 (270), Godharam 
V. Debidas. (But this docs not conclude the matter — Held in circumstances of 
the case plaintiff was entitled to damages.) 

[See also (’33) AIR 1933 Pat 292 (292, 293) : 12 Pat 292, Zahiruddin Mahomed 
V, Budlm Bibi. (Where it was held that proceedings coninienced even by the 
mere order for the issue of process, though it was not issued.)] 

11. (’77-78) 2 Bom 481 (487), Imperalrix v. Lahshvian Sakharam. 

(’03) 5 Bom L R 940 (945) : 28 Bom 220, Ahmedbhai Habibhai x. Framji Edulji. 
(1834) 0 C & P 423, Clarke v. Postan. (Distinguished as a mere dictum in 0 I. C. 
877, Referred to and not approved in 11 1. C. 311.) 

12. (’82) 10 Cal L R 553 (554), Mohesh ChandcrKopaliv.Mohesh Chundcr Bass. 
[Sec also (’37) AIR 1937 Nag 17 (23) : ILR (1937) Nag 315 : 38 Cr.L..T. 237 (FB), 

• Avidu Mian Gulzar v. Emperor. (Police refraining from prosecuting person 
against whom thdl'e is sufficient evidence — He is a competent witness in the trial 
of another accused.) 
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It has been held hy the Patna High Court in- the case cited 
below^" that an order hy a Magistrate to the police to charge-sheet 
a person may be treated as a warrant under this section. See also 
S. 190 Note 22. 

8. Omission to issue process. — Where a Magistrate without 
issuing any process at all to the accused convicts him, the convictioil 
is illegal.^ But whore the accused appears in Court of his own accord 
without a summons, he is entitled to require that the case be proceeded 
with and the mere omission to issue summons becomes immaterial in 
such a case.^ 

9. Notice, if a “process.” — A mere notice to the person 
complained against that a preliminary enquiry will be held does not 
amount to a summons. The issue of such a notice is neither contem- 
j)lated by the Code nor included in the forms in Schedule V.^ 

10. Order directing summons, if a judgment. — An order 
directing issue of summons under this section is not a judgment. So 
where a Magistrate issued summons to an accused and the accused 
appeared and filed a cross-complaint, it was held that it was open to 
the Magistrate to rescind the order as to summons and send the 
complaints for enquiry under S. 202.^ 

11. Order directing summons, if can be recalled. — An order 
issuing summons under this section, not being a judgment within the 
provisions of S. 3G9, there is nothing in the Code which forbids the 
Magistrate to reconsider such order on sufficient ground and recall the 
summons.^ 


(’35) AIR 1935 Bom 186 {188):59 Bom 355:36 Or. L. J. 937, Kcsliavx. Emperor. 
(’25) AIR 1925 Rang 122 (125) : 3 Rang 11 : 26 Cri L Jour 492, A. R. Joseph v. 
Emperor. (Accused person when not being tried \Yith a co-accused is a compe- 
tent witness for or against him.)] 

See also S. 540 Note 8. 

13. (’32) AIR 1932 Pat 72 (77) ; 33 Cri L Jour 349, Eaghunathpuri v. Emperor. 

Note 8 

1. (’91) 15 Mad 83 (87) : 2 Weir 326, Empress v. Erugadu. 

2. (’02) 26 Bom 552 (557) : 4 Bom L R 276, In the matter of Lahshman Govvid. 
(Summons is merely a means of procuring attendance.) 

(’68) 1868 Rat 8 (9),Ecg.v.Sudasivapa.{Eo\lo\;mgTurnerx.Post-MasterGcneral, 
34 L J M C 10.) 

(’19) AIR 1919 Lah 389(390) ; 1919PunEeNo. 5 Or ; 20 Cri L Jour 3, Emperor v. 
ilt. Euri. 

Note 9 

1. (’15) AIR 1915 Mad 128 (129) : 21 1. C. 703 (704) : 37 Mad 181, Sheikh Hleeran 
Sail V. Eatnavebi Mudali. (Notice is a mere intimation of the action the Magis- 
trate intends to take.) 

(’27) AIR 1927 Mad 18 (18) : 49 Mad 926 : 28Cr.L. J. 113, VaradarajuU Eaidu 
V. Eupptestuamy. (Issuing notice to the accused to appear and show cause against 
the issue of process.) 

(’27) AIR 1927 Mad 19 (20, 21) : 49 Mad 918 : 28 Cri L Jour 129 (PB), Appa Bao 
Mudaliar v. Janakiammal. (Notice to appear in an enquiry under S. 202.) 

(’23) AIR 1923 Cal 198 (199) : 24 Cr.L.J. 333, GbandiCharmiv. Manindra Chandra, 
(’28) AIR 1928 Mad 1198 (1198) : 29 Cri L Jour 1059, Eamabhadra Odayar v. 
Emperor. (Accused persons have no locxis standi in enquiries under Chap. XVI.) 
(’18) AIR 1918 Pat 652 (653) ; 19 Cr. L. J. 527, Mushari x. Baj Kishoro (Do). 

Note 10 

1. (’23) AIR 1923 Cal 662 {G62):25Gr.'L.J.‘iM,LaliiMohanx.NoniLal Sarkar. 

Note 11 

1. (’23) AIR 1923 Cal 662 (662) : 25 Cri L Jour 464, Lalit Mohan v. Noni Lai. 
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12. “If he has not jurisdiction himself.” — A process is for 
attendance of the accused before the Magistrate issuing it ; but there are 
cases "where the Magistrate issuing process has no jurisdiction to try 
the case, as for example under S.2PA, in cases of complaint against an 
European British subject. Provision is made here for the attendance of 
the accused, in such cases, before another Magistrate having jurisdiction. 

13. “Some other Magistrate having jurisdiction.” — This 
expression means ‘‘some other Magistrate” having jurisdiction to 
enquire into and try the case, the power to take cognizance being 
distinct from jurisdiction. 

14. “Provisions of Section 90” — Sub-section (2), — Sec Notes under 

Soetion 90. 

15. Process-fee, — Sub-section (3) is new and enables a itlagistrate 
to dismiss a case for default of payment of such fees for i")roces 3 as 
are itayable and ordered, within a reasonable time. Even before this 
provision was inserted there existed the practice of dismissing the 
complaint for non-payment of process-fees, as for default of prosocutioiP 
though such a dismissal was hold to bo illegal in warrant cases." The 
Legislature has given effect to that practice by the addition of this 
sub-section, 

Where a complaint is against two persons, but the complainant 
has paid process fees for summons against one only, the other must bo 
discharged under this sub-section, if no summons is talcen against him.** 
The process-foes referred to in this sub-section are only for the 
attendance of the accused at the commencement of proceedings and 
not for the presence of the accused on the date of judgment and a 
dismissal of the complaint under tin’s sub-section for non-payment of 
process-foes for such summons is not logal.^ 

The section applies to Magistrates taking cognizance of offences 
and this rule as to payment of process-fees refers, therefore, only to 
cases when an ‘offence’ is disclosed. An application for maintenance 
under s, 488 should not bo dismissed under this sub-section for failure 
to pay process-fees, as an order for maintenance is not a conviction 
for an offence.’’ 

[Hut see (’07) 6 Cv. L. -T. 367(369): 12 GWNGS.PnncJwG/ioskv.Ji’/iosiaZSar/rar. 
(Withdrawal of processes without taking evidence held improper.)] 

See also S. 369 Note 2. 

Note 15 

1. ('89) 1889 Eat 491 (491), Queen-Empress v. Bhilta. 

(’86) 2 Weir 252 (252) : 16 JIad 234, In re Ponnammal, 

2. (’93) 2 Weir 323 (323), In rc Palannagari, 

[See (’72) 1872 Pun Ee No. 21 Or, p. 29 (29), Kahn Singh v. Htilaim Singh. 
(Charge of eheating — Complaint not to be dismissed for failure to deposit expenses 
of producing accused after warrant has been issued.) 

.(’02) 4 Bom. L E 276 (277) : 26 Bom 552, In re Lahshman Govind. (Complaint 
of criminal breach of trust — Process fee not to be asked for.)] 

3. (’02) 26 Bom 552 (557) : 4 Bom L E 276, In rc Lahshman Govind. 

4. (’25) AIR 1925 All 392 (393) : 26 Cr. L. J.-963, Bhimmi v. Pershadi. 

[See (’39) 1939 N L J 201 (201), Emperor' v. Eirpatsingh. (S. 204 (3) appears to 
apply only to issue of process to the accused at the first instance.)] 

5. (’93) 16 Mad 234 (234) : 2 Weir 252, In re Ponnammal. 


Section 205 
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Where a complaint was dismissed under this sub-section in a 
dc novo trial after charges had already been framed, it was held that 
it amounted merely to a discharge and not an acquittal, and that a 
second trial on the same facts would not he barred.® See for further 
discussion, section 403. 

Where a complaint is dismissed under this sub-section, the High 
Court, Sessions Judge or District Magistrate may, under S. 436, direct a 
further enquiry^ and in such a case notice to show cause why a further 
enquiry should not be ordered is neither desirable nor necessary.® 

As to the fees payable, see S. 20 of the Court-fees Act, Vii of 1870, 
and rules framed by the High Courts thereunder. 

See also the undermentioned case.® 

As to the applicability of this sub-section to processes to witnesses, 
see Notes to S. 544. 

16. Revision. — The High Court has ample revisional powers to 
interfere with the proceedings under this section and can exercise its 
powers at any stage of the proceedings and quash the same, though it 
will interfere only in cases of an exceptional nature as where neither 
the complaint nor the prosecution disclosed a case against the accused, 
but process has been issued under this section.^ 

Where a Magistrate, having followed the procedure laid down, 
has exercised a discretion judicially in issuing a process® or where the 
error, omission, or irregularity in the issue of process is one which is 
curable under S. 537,® the High Court will not interfere. Similarly, 

6. (’31) AIR 1931 Nag 39(40): 27 NagLE 13 : 32Cr.L..J. 603, Sheorai Sai v. Dani. 
[nut sec (’15) AIR 1915 Mad 23 (24) : 38 Mad 585 (588) : 25 Ind Cas 1001 (1002, 

1003) : 15 Cr, L. J. 673, Srirainulu v. Krishna Baio. (Where it was held that 
after a charge is framed, there can be no discharge but only an acquittal and a 
second complaint on the same facts would be barred by S. 403.) 

7. (’38) AIR 1938 Sind 192(192) : 39 Cr.L.J. 966, Phcrumal Lilaravi v. Emperor. 
[Sec also (’39) AIR 1939 Sind 38 (39) : I L R (1939) Ear 228 : 40 Cr. L. J. 287, 

Chcllomal v. Eevalmal J cyramdas.'] 

8. (’22) AIR 1922 Pat 54 (54); 4 Pat L J 456 : 20 Cr.L.J. 843, Shconarain Singh 
V. Bampertab Rai. 

9. (’92-90) 1 U B E 131 (131), Queen-Empress v. Balo To. (Processes issued on the 
complaint of a municipal officer are not exempt from the payment of court-fees.) 

Note 16 

1. (’99) 1899 All W N 212 (213), Empress v. Clifton. 

(’96) 20 Bom 543 (545), Queen-Empress v. Nageshappa. 

(’73) 20 Suth W R Cr 23 (30): 11 BengLRAppS, AbdooJv.Mopisfrofeo/PMrnca/i. 
(’94) 22 Cal 131 (139), Ghandi Parshad v. Ahdur Rahman, 

(’97) 25 Cal 233 (235), Ghoa Lai Pasv. Anant Pershad. 

(’99) 26 Cal 786 (790, 791) : 3 C W N 191, J agat Chandra v. Queen-Empress. 

(’10) 11 Cr.L.J. 525 (527) : 38 Cal 68: 7 1. C. 747, Haricharanv, Srish Chandra. 
(’16) AIR 1916 Mad 408 (409) : 16 Cr. L. J. 477 (477,478) : 39 Mad 561, In re 
Kuppusiuamy Iyer. 

(’32) AIR 1932 Pat 72 (78) : 33 Cr. L. J. 349, Baghunath Puri v. Emperor. 

See also S. 439 Note 26. 

2. (’26) AIR 1926 Cal 795 (797) : 53 Cal 606 : 27 Cr. L. J. 788, Subal v. Ahadullah. 
[Sec (’69) 11 Suth W R Cr 54 (54, 55), Queen v. Bussich Moncc.'\ 

3. (’07) 6 Cr.L.J. 240 (251): 31 Bom 611 : 9 Bom L E 967, Emperor v. A. M, 
Jcevanjcc. (Summons disclosing no ofience — Fresh summons issued without fresh 
or supplemental information.) 

(’75) 23 SuthWR Cr 63 (64), Eastern Bengal BaiLuay v, KalidasDuit, (Omission 
to examine the complainant before issuing summons.) 
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where the record does not disclose snflicient grounds for issuing process, 
the High Court will not interfere merely hccause the [Magistrate, 
taking cognizance of the matter, has failed to record reasons for not 
issuing process.'* 

17. Process under special or local Acts. — See the 
undermentioned case.* 

^ 205.*' ( 1 ) Whenever a Magistrate issues a 

summons, he may, if he sees reason 

Magistrate may dis- " -j,! n i 

pense with personal SO to 0.0, ttisponse VTith the personal 
attendance of accused, ji^^^endance of tlic acciised, and per- 
mit him to appear by his pleader. 

(^) But the Magistrate inquiring into or trying 
the case may, in his discretion, at any stage of the 
proceedings, direct the personal attendance of the 
accused, and, if necessary, enforce such attendance in 
manner hereinbefore provided. 

Synopsis 

1. Legislative changes. 7. “Permit him to appear by his 

pleader.” 

2. Scope, ^ ^ j g_ ..pjeader.” 

3. “'Whenever a Magistrate issues . Applicability to security pro- 

a summons. | ceedings. 

4. “Dispense with.” } 10. “At any stage of the proceed- 

5. Bond from the accused. ' ings.” 

6. Pardanashin lady. * H* Revision. 

Other Topics (miscellaneous) 

Disrensation with attendance of neensed when incarnUo of remaining 
before the Court. Sec S. SfOA. 

Xo exemption when warrant is issued. See Koto 3. 

Iteoord of reasons for refusing leave under the section. See Note 4. 

i. Legislative changes. 

Changes introduced in 1872 — 

Under the Code of 1861, it was doubtful whether the Court could! 
dispense with the personal attendance of the accused in cases in 

* 1882 :5.205; 1872 :5.151; 1861 : 5.261. 

(’16) AIR 1916 Pat 129 (130) : 18 Cr. L. J. 366 (367) : 1 P.at L J 592, Phagu Sahu 
V. Emperor. (Issue of process without examination of the complainant.) 

See also Note 16 to S. 200. 

(’12) 13 Cr.Ii.J. 609(611): 161. C. 257 (Cal), Pulin Bchary Das v. Emperor. (Issue 
of process on insufficient materials.) 

(’64) 1 Suth "W E Cr 10 (16), Anccf Putney \. Bamsoondcr ChuherbuUy. (Issue 
of warrant instead of summons in the first instance.) 

(’29) AIR 1929 Lah 867 (867): 30 Cr.L.J. 702, Muhammad Sadiq v. Delhi Electric 
Supply £ Traction Go. (Mention of wrong section in summons but accused 
informed of correct section on his appearance.) 

4. (’38) AIR 1938 Mad 879 (879) : 39 Cr. L. J. 984, In re Vcnhaiasuhba Pillai. 

Note 17 

I. (’08) 8 Cr. L. J. 185 (186) : 1 Sind L R 67, imperator v. Paman. (Gambling. 
Act, IV of 1887.) 


Section 20® 
notes 16-17; 
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'.Section 205 
’’ Motes 1-3 


wliicli a loarrant was ordinarily issuable on complaint. Section LSI- 
of the Code of 1872 made it clear that the Court could do so 
“in cases, of whatever nature, in which the Magistrate thinks 
fit to issue a summons.” 

Changes introduced in 1882 — 

(l) The words “in cases of whatever nature” of the Code of 1872 were 

substituted by the words “whenever issue a 

summons.” 

<2) The words “by his pleader” were substituted for the words “by 
an agent duly authorized.” This is consequent on the definition 
of “pleader” newly added to the Code of 1882 in section 4 (l) (n). 
That definition included any person duly authorized. 

iz) The words “and if necessary provided" were newly added. 

Code of 1898 — The section remains unchanged since 1882. 

2. Scope. — The general principle of the Code is that an accused 
person cannot be proceeded against ex parted This section provides 
an exception to this general rule by enacting that the Magistrate may 
dispense with the personal attendance of the accused in a particular 
class of cases, namely those in which he issues a summons. At any 
■stage of the proceedings, however, the Magistrate enquiring into, or 
trying the case can direct the personal attendance of the accused if 
his presence is found necessary. 

This section applies only to Magistrates and not to Courts of 
Session or the High Court. But S.353 shows that the latter Courts 
have got similar power to dispense with the personal attendance of the 
aecused.“ The High Court can also under its inherent powers recognized 
by S. 5G1A, dispense with such attendance,® See also S. 116 and s. 510A. 

3. “Whenever a Magistrate issues a summons." — Thissection 
does not apply where a warrant has been issued^ or the accused has 
been arrested without a warrant,® Where, however, a summons has 
been issued in the first instance and thereafter the accused is brought 
in under a warrant of arrest, the section would apply.® A summons 

Section 205 — Note 2 

1. (’75) 24 Suth W E Cr 25 (26), Tarincy Churn v. Municipal Commissioners, 
Seramyore, 

2. (’22) AIR 1922 Mad 79 (79) : 45 Mad 359 ; 23 Cr. L. J. 266, Kandamani Devi 
V. Emyeror. (Court of Session.) 

(’12) 13 Cr.L.J. 464 (4G4):15 I.C. 96 (Bom), Emyeror v. C. IF. Zingr. (High Court.) 
(’13) 23 I. C. 489 (491) : 15 Cr. L. J. 281 (Cal), Baj Bajesiuari Dcbi v. Emycror. 
(Magistrate refused to dispense with personal appearance of pardnhnashin ladies 
— On petition High Court allowed them to appear by pleader.) 

[Sec also (’67) 7 Suth W E Cr 78 (78), In re Nistarmce, (Application for dis- 
pensing with personal attendance held inadmissible apparently on the ground 
that there was no good reason to do so.)] 

3. (’30) AIR 1930 Nag 61(G2):26NLE50:31Cr.L. J.284,ilIf.Scyiv.i)i'f. Bhimi. 

Note 3 

1. (’09) 13 Cal W N cl, Sashi v. Aslmtosh. 

(’17) AIR 1917 Lah 292 (293) : 18 Cr. L. J. 975 (976) : 1917 Pun Re No. 36 Cr, 
Emperor v. Sardar. 

{’80) 1880 Pun Re No, 18 Cr, p. 31 (31), Jiwan Beg v. Empress. 

2. (’24) AIR 1924 Pat 46 (47) : 2P.'it793 : 24 Cr.L.J. %12, Abdul Hamid v. Emperor. 

3. (’30) AIR 1930 Nag61(62) ; 26 NLR 50: 31 Cr.L.J. 284,17?. Soyi v. Ml. Bhimi. 
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can nncloL' s. 201 be issued even in cases in i\-hich a wavrant is ordinarily 
issuable; this section ■n'ill apply even to such cases if a summons has 
been issued.'* Even where a warrant has been issued, the ^lagistrate 
may cancel the warrant and issue a summons,''’ or the accused liaving 
appeared before him, it may not bo necessary for him to issue a 
summons for the appearance of the accn.=;ed.‘'’ In both these cases also 
this section will apply. All that is required under this section is that 
the iJlagistrate should consider that a summons is sufuciont for the 
appearance of the accused in the case and if he is of that opinion ho 
may then permit the accused to appear by pleader.” 

$. “ Dispense with.” — The words “may, if he secs reason so to 
do” show that the Magistrate has a discrclion to dispense with the 
personal attendance of the accused or not ns ho thinks lit. The 
discretion will, however, bo used liberally especially in trivial cases 
such as a prosecution for a municip.al offence,* or where the accused is 
a pardanashin lady,- or whore the accused is too ill to attend Court.® 
In such cases if the permission is refused, reasons for such refusal 
should bo recorded.'* 

In considering the propriety of an order under this section, the 
Magistrate should always take into account whether there is any 
material before him to indicate that an offence has been committed l)y 
the accused and whether there is anything in the nature of a -prima 
facie case.'’ 

A Magistrate can dispense with the persona.! atlondanco of the 
accused as often as he pleases.** 

It is not necessary that there should bo an express order dispensing 
with the personal attendance. But it is advisable that the fact should 
be noted in the records and not bo left for imidication, although 
■omission to do so would only bo an irregularity which will not justify 

4. (’91) 21 Cal 588 (589, 590), Basuinoli Adhihariiii v. Biidram Knliia. 

5. (’40) AIR 1940 All 178 (180) : 41 Or. L. J. 500, Jagdish Nnrain v. Emperor, 
<’03) 8 Cr. L. J. 454 (454): 1908 P W R No.20Cr, p. 31, Prem Kuarr, Sham Nath. 

6. (’40) AIR 1940 All 178 (180) : 41 Cr. L. ,1. 500, Jagdish Narain v. Emperor. 

7. (’40) AIR 1940 All 178 (ISO) : 41 Cr. L. J. 500, Jagdish Narain v. Emperor. 
(In tills case it was observed that the stage at which order under S. 205 (1) is to 
bo passed is before the beginning of the trial.) 

Note 4 

1. (’14) 18 Gal W N xxxi (xxxi). In rc Snrendranath. 

2. (’83) G All 59 (GO) : 1883 AWN 207, In rc Rahim Bibi. 

(’27) AIR 1927 All 149 (149, 150) ; 28 Cr. L. .1. 94, Mt.Tirbcni v.Mt. Bhagmati. 
(Slugistrate refusing to excuse personal attendance — High Court can interfere in 
proper cases.) 

(’94) 21 Cal 588 (589), Basnmoti Adhiharini v. Budram Kalita. 

(’10) 11 Cr. L. J. 197 (198) : 3 S L R 1G7 : 4 IndCas 1152, Sm pc ror v. Mahomed. 
(Jlere impression that the woman is not xmrdahnashin is not sufficient to refuse 
the benefit of the section.) 

(’14) 23 Ind Cas 489 (491) : 15 Cr. L. S.281[Ca,\),Baj Rajcswai-iDcbiy, Emperor. 

3. (’02) C Cal W N lix (lix), In rc Kiran Chandra. 

(’12) 13 Cr. L. J, 4G4 (4G4) : 15 Ind Gas 9G {Bom),-JSmpcrorv. King. (High Court 
dispensing with the attendance.) 

4. (’83) 0 All 59 (60) : 1883 AWN 207, In rc Rahim Bibi. 

5. (’40) AIR 1940 All 178 (180, 181} : 41 Cr.L.J. 500, Jncrdis/i Narainv. Emperor. 

6. (’10) 14 Cal W N cxxxi (cxxxi), Devendra Nath v. Narendra Nath, 

(’17) 21 0 W N clxviii (clxviii), In rc Snhlilata, 


Section 205 
Hotes 3-5 


2Cr.77. 
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interference in revision/ 

5. Bond from the accused, — ^■'Where the personal attendance of 
an accused is dispensed with, a recognizance bond may be taken from 
him binding him to aiipear either in person or by pleader, and if the 
pleader neglects to attend when the case is called on, the bond may 
he forfeited and the accused made liable for the payment of the penalty. 
The bond cannot he taken from his i^leader nor can his pleader be 
bound by such a bond to attend.^ 

6. Pardanashin lady. — Where a Magistrate issues a summons 
to a 'pardanashin woman who is accused of an offence, he should, as- 
a general rule, dispense with her personal attendance and permit her 
to appear by pleader at least until such time as he has before him 
some legal and satisfactory evidence indicative of her having committed 
a breach of the law.^ Such an order should not be refused merely 
because — 

(1) the Magistrate thinks that she is not pardanashin,^ or 

(2) other women belonging to the same class that observed parddh 
had appeared in Court, ^ or 

(3) she is the daughter of a prostitute, if she is married to a respect- 
able husband in whose family women observe pardah,^ 

The Court will extend the privilege of pardah to women who, 
though not strictly observing pardah, are yet not accustomed generally 
to appear before the public.® This section is one which should be freely 
utilised in Sind where so much prejudice exists against the appear- 
ance of females generally in public.® 

As to the right of a pardanashin woman to he exempted from 
personal attendance — 

(1) where she is a complainant, see S. 200 Note 12, 

(2) where she is a witness, see Ss. 503 and 506. 


7. (’26) AIE 1926 Bom 218 (221):50 Bom 250:27 Cr.L. J. •iiO.Dorabsliali v. Emimror. 

Note 5 

1. (’68) 5 B H C E Cr 64 (65), Reg. v. Lallubhai Jassubhai. 

Note 6 

1. (’83) 6 All 59 (60) ’.il&BZ AVf 201, In the viaiter of the petition of Rahim Bibi. 

(’22) AIE 1922 Mad 79(79):45 Mad 359:23 Cr.L. J.266,jra?icZa7)zauitZcz)iv.£Jjjipcj’0r. 
(’08) 8 Cr. L. J. 454 (455) : 1908 P W E No. 20 Cr, Prem Kaur v. Sham Nath. 
(’14) AIE_1914 Sind 51 (51) : 1 15 Ci’.Ij. 3. 5dd, ML Bachalv. Emperor. 

(Complaint vague and identification not difficult — SufBcient ground for exemption.)' 
(’27) AIE 1927 All 149 (150) : 28 Cr. L. J. 94, Mf. Tirbcni v. ML Bhagwati. 

(’14) 23 Ind Cas 489 (491) : 15 Cr. L. J. 281 (Cal), Rajrajcszuaridevi v. Emperor. 
(’17) 21 Cal W N clxviii (clxviii). In re Szikhlata. (Attendance dispensed witb 
till the conclusion of tbe case.) 

(’31) AIE 1931 Sind 37 (38) : 32 Cr. L. J. 665, Mt. Asti v. Emperor. 

(’09) 9 Cr. L. J. 158 (159, 160) : 1 1 C 101 (Lab), Mt. Eabbo v. Emperor. (Until 
tbe ease bas reached tbe stage at wbicb personal attendance is clearly and legally 
required in tbe interests of justice.) ° 

(’10) 11 Cr.' L. J. 197 (198) ; 3 S L E 167 : 4 I C 1152, Emperor v. Mahomed, 
(Until it becomes necessary.) 

2. (’10) 11 Cr. L. J. 197 (198) : 3 S L E 167 : 4 I C 1152, Emperor v. Mahomed. 

3. (’27) AIE 1927 All 149 (149, 150) :28Ci. Jj, 3. di, MLTirbeniv. Mt.Bhagzuati. 

4. (’13) 14 Cr. L. J. 3 (4) ; 18 I C 147 (Lab), Abdzil Gaffar Beg v. Emperor. 

See also S. 503 Note 6. 

5. 2 Hyde 88 (88), Kistomohun Moolcerjee v. Adermoncti Dabec. 

6. (’31) AIE 1931 Sind 37 (38) : 32 Cr. L. J. 665, Mt. Asti v. Emperor. 
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7. “Permit him to appear by his pleader. ” — AlthoughUbo Section 205 

•personal attendance of the accused may bo dispensed ^vith under this Note 7 
section, it is essential that ho should bo represented by his pleader. 

The reason is that it is necessary that some one should be present at 
the trial to look after the interests of the accused, and the law consi- 
ders that such interest will bo completely safeguarded if his pleader is 
in attendance.^ 

The words "appear by pleader” in their ordinary acceptance 
mean "represented by pleader,” that is, having a pleader to act and to 
plead." 

The appearance by a pleader involves the performance of all acts 
that devolve upon the accused in the course of the triaP such as the 
following — 

(1) pleading guilty or not guilty under S. 255 and in cases falling under 
Ss. 242 and 243,“* 

(2) filing a written statement embodying the plea of the accused,® 

(3) making the necessary answci-s to an examination under s. 312, ° 

(4) hearing a deposition of a witness read over, under s. SCO (l),^ 

( 5 ) hearing of a judgment, the sentence being one of fine only or the 
accused being acquitted under s. 306 (2).® 

Form NO. 1 of schedule V of the Code shows that the summons to 
an accused person may itself direct whether the accused is to appear 
in person or by pleader. In other words, the ^lagistrate may, even at 
the time of issuing summons, dispense with the personal attendance of 
the accused and permit him to appear by pleader.® When a summons 
is sent as in Form No, 1 of schedule v, containing the words "you arc 
hereby required to appear in person or by pleader” and the accused 
sends his pleader who requests for permission to dispense with the 
personal attendance of the accused, the Magistrate cannot proceed 
against the accused for disobedience of the summons, even though he 

(■10) 11 Cr. L. J. 197 (198) ; 3 S L R 167 : 4 I C 1152, Crown v. .'Unliowcd. 

(’13) 14 Cr, L. J. 272 (272) : G S L R 20G : 19 I G 5i4, Emperor v, Jamal Khalun, 

(’13) 14 Cr. L. J. G04 (604) : 7 S L R 40 : 21 1 C 47G, Emperor v. Zali Khan. 

Note 7 

1. (’28) AIR 1928 Cal 27 (32) : 29 Cri L Jour 49, Hari Narayan v. Emperor. 

2. (’28) AIR 1928 Cal 27 (32) : 29 Cri L Jour 49, Hari Narayan v. Emperor. 

3. (’20) AIR192GBom 218(219): 50 Bom 250:27 Cr L J UO.DorahsliahwEmperor. 

(’13) 14 Cr.L.J. 272 (272) : G S L E 20G : 19 I. C. 544, Emperor \.JamalKliatun. 

4. (’26) AIR 192G Bom 218 (220) : 50 Bom 250 : 27 Cri L Jour 440, Dorahshah 
f. Emperor. (Following v. Tliowpson, (1909) 2 K B C14, Fcsscl v. TFiZsoa, 

(1853) 22 L J Q B 221, Beg. v. Aves, (1871) 24 L T 04; distinguiBhing (1904) 

6 Bom L E 8G1.) 

(1909) 2 KB 014 (617, 018), Bex v. Thompson. (Cited with .approval in AIR 1926 
Bom 218.) 

See also the following cases. (The facts in these cases are not clear): 

(’25) AIR 1925 Oudh 305 (306), Mnnicipal Board v. Tlmlasi Bam. 

(’90) 1890 Pun Re No. 2 Ci-, p. 3 (5), Shib Bam v. Simla Municipal Committee. 

(’71) 15 Suth W'R Cr 42 (42) : 6 Beng L R App 148, Queen v. Boopa Goioalla, 

(Accused should plead by his own mouth — Case under the Code of 1861.) 

5. (’17) 21 C "W N clsviii (clxviii), Be Suhhlaia. 

6. See Note 17 to S. 342. 

7. (’28) AIR 1928 Cal 27 (32): 29 Cr.h.J .49, Harinarayan Chandra v. Emperor. 

8. (’26) AIR 1926 Bom 218(2191:50 Bom 250:27 Cr.L.J. 440,Dom6s?io7iv. Emperor. 

9. (’26) AIR 1926 Bom 218(219):50 Bom 250:27 Cr.L.J. 440, Dorabshah v. Emperor. 

[Sec (’40) AIR 1940 All 178 (180) : 41 Cr. L. J. 500, /opdfs/j Narain v. Emperor.) 
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Seotion 205 
Notes 7-8 


refuses to grant the permission. If lie wants his personal attendance, 
an order directing such attendance should he inade.^® 

The power to dispense with the iiersonal attendance of the 
accused can be exercised by the Magistrate only so far as his own 
Court is concerned. He cannot, -for instance, grant or refuse permission 
to appear through a pleader in the Sessions Court to which he 
commits the accused.^^ 

8. “Pleader.” — Under the Codes of 1861 and 1872, the Court 
could, when dispensing with the personal attendance of the accused, 
permit him to appear by an age7tt duhj mithorized} Under the 
present Code, the Court can permit him to appear only by his pleader. 
But the definition of the w^ord “pleader” as now given in S. 4 (i) (r), is 
very wide and includes any person appointed hy the accused with the 
permission of the Court to act in the proceedings against him.“ In 
order that a person, other than a pleader authorized by law to practise 
in the Court, should he a “pleader” within the meaning of S.4 (l) (r), 
it is necessary that — 

(1) he should have been appointed by the accused to act for him, and 

(2) the Court should permit him to so act. 

The appointment and the permission need not, however, be 
express but may be imiilied from the circumstances of the case.“^ 
Thus, where the father-in-law of the accused who was unwell appeared 
in Court on her behalf and the trying Magistrate thereupon proceeded 
with the case, it was assumed that the Magistrate must have given the 
necessary permission.® 

It is, however, generally advisable that something should be noted 
on the record to show that the person who represents the accused has 
been duly appointed by him and the Court has given the requisite 
permission for his appearance in place of the accused.'^ 

In the absence of an appohitment bj’’ the accused of any person 
to represent him, the mere permission of the Magistrate will not 
entitle any person to act as a j)leader for the accused, and the 
Magistrate would have no jurisdiction to proceed with the case in the 
absence of the accused.® 

Illustrations 

(1) X, the estate agent of the acensecl appeared in Court and was permitted by the 
Magistrate to represent the accused. It was, however, not clear that he was 
appointed by the accused to act for him in the proceeding. It was held that the 


10. (1900) 27 Cal 985 (988, 989) : 5 C W N 131, Dtirga Das v. Umcsh Chandra. 

11. (1865) 2 Suth W E Cr 50 (50), Queen v. Hurnath Boy. 

Note 8 

1. (1862) 1862 Eat 1 (2), Beg. v. Bainachandra. 

2. (’26) AIE 1926 Bom 218(222):50 Bom 250:27 Cr.L.J. 440, Dorahshah v. Emperor. 
2a. See (’26) AIE 1926 Bom 218 (221) : 50 Bom 250: 27 Cr.L.J. 440, Dorahshah 

V. Emperor. 

3. (’84) 1884 Eat 206 (207), Queen-Empress v. Ghandrahhaga. 

4. (’26) AIR 1926 Bom 218(223):50 Bom 250:27 Cr.L.J. 440, Dorahshahv. Emperor. 

5. (’24) AIE 1924 Pat46 (47) : 2 Pat 793 : 24 Cr.L.J. 872, Abdul Hamidv. Emperor. 
(’30) AIE 1930 Nag 61(63) : 26 N L E 50: 31 Cr.L.J. 284, il/f. Sarji\.3It: Bhimi. 
.[See (’24) AIE 1924 Rang 383 (383): 26 Cr.L.J. 845, Ma Kinv. Emperor. (Accused 

absent throughout the proceeding and a co-accused allowed to represent him.)] 
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nccusetl could not bo convicted on the pica of “guilty” made by the ngent.*^ 

(2) The accused, a woman, was absent from her village and apparently without 
her knowledge, her mother-in-law appeared in Court on her behalf and was 
permitted to act lor the accused. It was held that the conviction was not 
sustainnblc.7 

9. Applicability to security proceedings. — This section applies 
to proceedings under S.lOG in chapter vili Division A for the reason 
that the person against ■whom the proceedings arc taken is an accused 
person. But it does not apply to proceedings under Ss. 107 to lio, in 
chapter VlIl Division inasmuch as in such proceedings the persons 
proceeded against are not accused persons. But independently of this 
section, S. 116 provides for dispensing with the personal attendance of 
the persons proceeded against in such cases. 

10. “At any stage of the proceedings.” — 'Where the Court 
has allowed the accused to ap)iear by pleader, but thinks it necessary 
or desirable that the accused should be present in person for any 
particular purpose, such as for examination by the Court under s. 312 
or for pleading to a charge under S. 255, he may order the personal 
appearance of the accused.^ Where the .accused is convicted and the 
sentence is not one of fine only, the Magistrate must, under S. 36C, 
sub-s.(2), direct the personal attendance of tho accused for hearing 
the judgment." Though at any time the Magistrate can revoke tho 
permission given to the accused to appear by a pleader, yet ho should 
not do so in a trivial case such as an income-tax prosecution and on a 
trivial ground such as that tho accused objects to the case being tried 
by that Itlagistrate and wants a transfer of his case to some other 
Magistrate.'"’ 

11. Revision. — Where tho Magistrate has refused to excuse tho 
personal attendance of an accused person, tho High Court will in 
proper cases interfere in revision and will dispense with his imesence,^ 


6. (’26) AIlU926Bom218(222,223):50Bom2.jO;27Cr.L..J.1.10,Dora6s7m/(V.EHipcror. 

7. (’81) 1884 Bnt 205 (20G), Qiiccn-Evi'prcss v. Viihi. 

Note 9 

1. (’03) 2 Weir 54 (55), Iji re Vasudevan Tiriinamhu. 

Note 10 

1. (’26) AIR 192GBom218(219):50Bom 250:27 Cr.L..T.440, Dorahshahv. Emperor. 
(’18) .\m 1918 Pat 152 (153) : 19 Or. L. J. 119 : 43 Ind Cns 407 (407), Jeioraj 

Eamjidas v. Diillavji. 

(’34) AIE 1934 All 693 (694) : 35 Or. L. J. 879, Ishwar Das v. Bhagican Das. 
[See (’37) 1937 Mnd W N 182 (183), Nagoji v. Veeramvta. 

(’34) AIR 1934 Bom 212 (212); 35 Cr.L.J. 1035, Emperor'!. JaffarCassuvi Moosa. 
(Magistrate not bound to require personal attendance of accused for examination 
under S. 342.)] 

2. (’27) AIE 1927 Rang 73(73): 4 Bang 506: 28 Cr.L.J. 22G, Maung Po v. HaJia. 
(’13) 14 Cr. L. J. 272 (272) : 6 S L R 206 : 19 I C 544, Emperor v. Jamal Khaiun. 

[Sec (’22) AIR 1922 Mad 79 (79) : 45 Mad 359 : 23 Cr. L. J. 260, Kandamani 
Devi V. Emperor. 

(’14) 23 Ind Cas 489 (491) ; 15 Cr.L.J. 281 (Cal), Baj Bajeswari Debiv, Eviperor.} 

3. (’23) 24 Cr. L. J. 902(903) : 75 1 0 150 (Cal), Dwijendra Narain v. Emperor. 

Note II 

1. (’84) 6 All 59 (60) : 1883 AWN 207, In ro BaMm Bibi. (Pardanasbin lady.) 
(’27) AIR 1927 All 149 (150) : 28 Cr. L. J. 94, ilff. Tirbejiiv.Mt. Bhagwati. (Do.) 
(’14) 23Ind Cas 489(491) : 15 Cr.L. J. 281(Cal), Baj Bajesiuari v. Emperor. (Do.) 
(’02) 6 Cal W N lis(lix),Ii!. re Kiranchandra Boy. (Extreme illness and distance 
of Court from bouse.) 
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Section 206 


The High Court will not, however, interfere where the irregularity 
alleged is the mere omission of the Magistrate to make a record that 
he has given permission to the accused to appear by his pleader,^ or 
where the case itself is an extremely trivial one.® 

But where there is a complete absence of jurisdiction as where 
the Magistrate dispenses with the presence of the accused in a case in 
which a warrant has been issued, the High Court will set aside the 
order giving such permission.^ 

A sub-divisional Magistrate cannot, in revision, cancel the order 
of a Bench Court dispensing with the personal attendance of the 
accused. He can only forward the record to the District Magistrate who 
should, under S. (138 of the Code, refer the matter to the High Court.® 


CHAPTER XVIII. 

Of Inquiry into Gases triable by the Court 
OF Session or High Court. 


20 G.'"' (^) Presidency Magistrate, District 
Power to com- Magistrate, Sub-divisional Magistrate 
mil for trial. or Magistrate of the first class, or any 

Magistrate (not being a Magistrate of the third 
class) empowered in this behalf by the Provincial 
Government may commit any iierson for trial to the 
Court of Session or High Court for any ofience triable 
by such Court. 

(2) But, save as herein otherwise provided, no 
person triable by the Court of Session shall be 
committed for trial to the High Court. 

a. Substituted by A. 0. for “Local Government.” 


Synopsis 


1. Chapter XVIII — General. 

2. Legislative changes. 

3. “ Magistrates empowered in 

this behalf.” 

4. Effect of committal by Magis- 

trate having no power of 
committal. See S. 532. 

5. “May commit.” 

6. “Triable by such Court” — Not 

only exclusively but also from 
the nature of the case. 


7. Discretion in the matter of 

committing or discharging the 
accused. See S. 213. 

8. District Magistrate’s interfer- 

ence with the discretion. 

9. Committal to Sessions Court 

having no local jurisdiction 
over the case, 

10. Quashing committal. See S. 215. 

11. Sub-section (2). 


* 1882 :S. 206; 1872 : S. 143 ; 1861 : Ss. 37, 38. 


2. (’26) AIR 1926 Bom 218(221):50 Bom 250:27 Or.L.J. 440, DorabsliaJi v. Emperor. 

3. (’84) 1884 Eat 206(206), Queen-Empi'cssv. Ghandrabhaga. 

4. (’24) AIR 1924 Pat 46 (47): 2 Pat 793:24 Cr.L.J. 872, Abd^il Bamidv. Emperor. 

5. (’37) 1937 M W N 182 (183), Nagoji v. V eeramma. (Proper procedure for a 
complainant aggrieved by order dispensing with presence of accused was to have 
requested the Magistrate to direct the personal attendance of the accused.) 



POWEE TO COMMIT FOE TEIAL 


1223 


Oilier Topics (miscellaneous) 


Committal without evidence. See S. 208 
Notes 6, 8 and 11. 

Committal -without jurisdiction. See 
S. 531, also S. 213 Note 2. 

Coroner’s inquiry — Effect. See Note 3. 


Delegation instead of committal not 
permissible. See S. 209 Note 11. 
Objects of preliminary inquiry. See 
Note 1. 

Procedure when offence triable by two 
Courts of different grades. See Note 5, 


1. Chapter XYIII — General. — Section 193 provides that a 
Sessions Court can take cognizance of a case in the exercise of its 
original jurisdiction only when the accused has been committed to it 
for trial. Section 194 provides that the High Court may take cognizance 
of offences upon commitment made to it. This chapter specifies the 
Magistrate who may pass orders of committal, and prescribes the 
procedure to be followed by him for the purpose. 

The inquiry prescribed by the chapter is called a preliminary 
inqtiiry ; and before a Magistrate commits a case for trial to a Sessions 
Court, he must hold such a preliminary inquiry into the facts alleged 
against the accused^ and satisfy himself that there is a real case for 
trial.^ 

The object of such an inquiry is two-fold : firstly, in order to 
prevent the committal of cases in which there is no reasonable ground 
for conviction, so as, on the one hand, to save the accused from the 
prolonged anxiety of undergoing a trial for offences that cannot be 
brought home to him, and, on the other, to save the time of the Court 
being wasted over cases in which the evidence would obviously not 
justify a conviction.® Secondly, in order to provide that no person 
.shall be committed for trial without being previously made acquainted 
with the facts and circumstances of the Offence imputed to him and 
without being given a fair opportunity of meeting them.^ 

2. Legislative changes. 

- (l)Tho words “subject to the provisions of S. 443” which originally 

occurred in the section have been omitted by the Criminal Law 


Section 206 
Hotes 1t2 


Section 206 — Note 1 

,1. (’13) AIE 1915 Bom 195 (196) : 31 Ind Gas 347 (349, 350) : .16 Or. L. J. 747, 
Emperor v. Bai Mahalakshmi. 

2. (’05) 2 Or. L. J. 534 (541) : 9 C W N 829, Slicohux Ram v. Emperor. 

3. (’82) 5 All 161 (162), Lachman v. Juala. 

•(’99) 1899 All ly N 133 (136), Einpress v. Dukes. (Magistrate should take all the 
evidence in support of the prosecution and on behalf of the accused.) 

(’22) AIE 1922 Mad 43 (44) : 23 Or. L. J. 209, Ponniali Thirumali v. Emperor. 
(’12) 13 Or. L. J. 778 (780) : 36 Mad 321 : VJlCAXQ,ScssionsJudgeof Coimbatore 
V. Kuviara Kangaya. 

(’70) 14 Suth W E Cr 16 (17), Queen v. Kisto Doha. 

■(’95) 1895 Eat 746 (746), Queen-Empress v. Vaja Raiji. 

■ [See also (’39) AIE 1939 Sind 222 (224) : I L E (1940) Ear 95 : 40 Cr. L. J. 818, 
Jaslianmal J. Oulrajani v. Emperor. (The purpose of committal proceedings 
is not merely to place on record the case for the prosecution but to commit to 
the Court of Session for trial an offence which, after having heard the evidence 
for the prosecution and for the defence, the Magistrate thinks has been com- 
mitted.)] 

4. (’81) 4 Mad 227 (228) : 2 Weir 584, Queen v. Chinna Vedagiri. 

(’12) 13 Cr. L. J..877 (884) : 6 L B E 129 (FB), Emperor v. Clianning Arnold. 
(’73) 19 Suth W E Cr 30 (31) : 10 Beng L E 285, Quecn-Empressv. TaruckNatli. 
<’74) 22 Suth W E Cr 14 (16) : 14 Beng L E 54, Queen v. ML Itwarya. (So that 
' the enquiry and committal must be for the offence with which the accused is 
charged and not for any other offence in respect of which no inquiry was held.) 
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Amendment Act, xn of 1923, in view of the amendment of s. 443 
effected by the said amending Act. 

(2) The words “(not being a Magistrate of the third class)” were 
newly introduced into the section by the Code of Criminal Proce- 
dure (Amendment) Act, xvill of 1923. 

3. “Magistrates empowered in this behalf.” — As the section 
now stands, the following Magistrates have powers of committal — 

Presidency IMagistrates ; District Magistrates; Sub-divisional 
Magistrates ; Magistrates of the first class ; and Magistrates 
of the second class, if they are specially empowered by the 
Provincial Government in this behalf.^ 

Before the Code of Criminal Procedure (Amendment) Act, XVIII 
of 1923, even Magistrates of the third class could be empowered to 
commit and in Madras all j\Iagistrates had been so empowered to 
commit- except Tahsildar Magistrates of Taluqs, where there were 
Stationary Sub-lMagistrates.^ The introduction of the words “not being 
a Magistrate of the third class” shows that third class Magistrates 
cannot now be so empowered. 

The British Consul at Zanzibar is a ]\Iagistrate empowered to 
commit accused for trial to the High Court of Bombay.^ 

A District or sub-divisional Magistrate to whom a sub-jMagistrate 
has submitted the case under S. 349 has got the power to commit the 
case to the Court of Session;® but he has no power to send the case 
back to the sub-j\Iagistrate with directions to commit it.® See also 
Xotes 14 and IG under S. 349. 

A DIagistrato having power to commit does not lose the power 
merely because ho has been specially appointed to try the accused.^ 

A Presidency Magistrate’s jurisdiction to commit a case is not 
ousted by the fact that the coroner has held an inquiry and has drawn 
up an inquisition under Act IV of 1871.® 

4. Effect of committal by Magistrate having no power of committal. 

— Sec Section 532. 

5. “May commit.” — The procedure laid down in chapter xvni 
is not confined to cases exclusively triable by a Court of Session but is 

(’81) 3 Mad 351 (353) ; 2 Weir 2G9, BaviaYarmaJRajawQitccn. (Court of Session 
cannot add a cbargcofdistinctoffencenotsupported by evidence before Magistrate.) 

Note 3 

1. Calcutta Gazette, 1873, Pt. 1, p. 67. Calcutta Gazette, 1891, Pt. 1, p, 1000. 
Punjab Gazette, 1873, p. 75. Punjab Gazette, March 9, 1883. 

2. Fort St. George Gazette, 1873, p. 717. 

3. Fort St. George Gazette, 1893, Pt. 1, p. 579. 

4. (’79) 3 Bom 334 (339), jSwipress v. Dossaji Gitlam Hussein, 

5. (’80) 4 Bom 240 (240), Tinperatrix v. Abdulla. 

6. (’86) 10 Bom 196 (197), Quccn-Emprcss v. Havia Tcllapa. 

7. (’31) AIR 1931 Bom 517 (519) : 33 Cr. L. .7. 68, K. B. Bhat v. Emperor. 

8. (’92) 16 Bom 159 (161), Quccn-Emprcss v. Md. Bajudin. 

(’04) 1 Cr. L. J. 13 (18, 19, 20) : 31 Cal 1 : 7 C W N 889, Emperor v. Jogesliwar. 
(’91) 1891 Rat 540 (541), Queen-Empress v. John Paul, 



POWER TO COMMIT FOR TRIAL 


1225 


also applicable to cases ■n’hieh, in the opinion of the Magistrate, ought 
to he tried hy such Court.^ In other Mords : 

(1) If the case is one exclusively triable hy a Court of Session, the 
Magistrate imist proceed under this chapter and cannot try the case 
himself.^ And when the facts privia facie disclose such an offence the 
Magistrate should commit the case and will not he justified in trying 
the ease for deciding M'hether it constitutes a lesser ofience.® 

(2) Conversely, if the offence is not of a nature triable hy a Court 
of Session at all, this chapter will not aiiply and the Magistrate must 
try the case himself.^ 


Note 5 

1. (’84) 6 All 477 (479) ; 1884 AWN 205, Bamsiindar v. Nvoinm. 

2. (’98) 1898 Rat 953 (953), Queen- Empress v. Bhikhi. (ORence of making false 
charge under S. 376, Penal Code.) 

(’10) 11 Cri L Jonr 196 (197) ; 4 Ind Cas 1134 (Mad), Jn re Aruimtgam. (Attempt 
to commit murder.) 

(’22) AIR 1922 All 345 (346) : 23 Cri L Jour 456, Hasan Baza v. Emperor. (In an 
appeal from a conviction by a Magistrate if the Sessions Judge is of opinion that 
the charge was triable by a Sessions Court, the proper course for him is to direct 
the accused to be committed for trial.) 

(’14) AIR 1914 Oudh 361 (363) : 15 Cri L Jour 502, Ecsrimal v. Emperor. (Where 
a person is charged with two offences one of which is triable by a Court of Session 
and the Magistrate passed an aggregate sentence without specifying the sentences 
for each of the offences, the High Court, on a verbal objection before it for the 
first time as to the legality of the sentence, set aside the conviction and sentences 
in respect of the offence exclusively triable by a Court of Session after apportioning 
the sentence between the two offences.) 

(’68) 9 Suth W E Cr 5 (5), Puran v. Bhuttoo. (Offence under S. 459, Penal Code.) 

(’89) 1889 Eat 476 (477), Queen-Empress v. Jobania. (Magistrate not to ignore 
aggravating circumstances and try case himself.) 

(’66) 6 Suth W E Cr 2 (2), Queen v. Sohoy Dome. (Case of abduction of child for 
purposes of stealing its ornaments.) 

(’66) 6 Suth W E Cr 49 (49), Sltamboo Boy v. A jail Ahcer. (Dacoity.) 

(’87) 12 Mad 54 (55) : 2 W'eir 22, In re Madurai. 

(’92-96) 1 U B E 231 (231), Empress v. Nyan Nyein. (Magistrates ought not to 
give themselves jurisdiction by trying cases under S. 354, Penal Code, which 
properly come under Ss. 376 and 511, Penal Code.) 

(’ll) 12 Cri L Jour 20 (20) : 8 Ind Cas 1103 (Mad), Jamal Moliomcd y.Moidcensa. 
(Aggravating circumstances not to be ignored.) 

[Sec (’72) 18 Suth W R Cr 8 (9), In re Tarinee Prosad Banerjce. 

(’97-01) 1 U B E 84 (84), Queen-Empress v. Nga Lu. (Practice of minimising 
seriousness of offences in order to assume jurisdiction condemned.) 

(’30) AIR 1930 All 280 (280) : 31 Cri L Jour 563, Balhishen v. Emperor. (It i& 
not the duty of the Court to go out of the way to find that a case exclusively 
triable by a Court of Session might arise from facts before him.)] 

[See also (’71) Weir 3rd Edn. 701 (702). 

(’10) 11 Cri L Jour 639 (640) : 8 Ind Cas 389 : 1910 Pun Ee No. 31 Cr. Lehharaj 
V. Crown. (Fact that offence exclusively triable by Sessions Court involves 
minor offence triable by Magistrate does not empower him to try the case.) 
(’72-92) 1872-92 Low Bur Eul 158 (160), Queen-Empress v. Nga Than Bo. (Do.)] 

See also S. 347 Note 4. 

3. (’92) 5 C P L E Cr 38, Empress v. Atmaram Hajam. 

(’92) 5 C P L E 48 (49), Empress v. So7iliar. 

4. (’97) 19 All 465 (466) : 1897 AWN 115, Queen-Empress v. SchalLe. (Offence 
under the Opium Act, I of 1878.) 

(’06) 3 Cr. L. J. 94 (95) : 3 ALJ 14 : 1906 A W N28. Emperory.DharamSmgh. 
(To commit summons cases to the sessions is illegal.) 

(’64) 1 Suth W E Cr L 14 (14), In re Mado MucM. (Commitment in cases under 
Chapter VIII is illegal.) 

(’64) 1 Suth W E Cr 5 (5), In re Indrdbeer Thdba. (Section 29 of the Police Act,. 
1861, makes offence triable only by Magistrate.) 
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-Section 206 
Notes S-7 


( 3 ) If the oiTenco is one triable both ])y a Court of Session and 
by himself, the Llagistrate has a discretion to decide whether to try 
the case liimself or to proceed under this chapter/’ As to the proper 
exorcise of discretion in sucli cases, see Koto 4 to S. 317. Even in cases 
not triable by the Magistrate but triable by a Court of Session or by 
some other Magistrate, ho has a discretion to decide whether to proceed 
under this chapter or to send the case for trial by the proper Magistrate.*’ 

If at the time a Magistrate is asked to take cognizance of a case, 
he is ah initio convinced that the case ought to be tried by a Court of 
•Session, he must commence proceedings under this chapter. But there 
is nothing to prevent a Magistrate who started with the trial of a case 
•from subsequently deciding to commit it for trial by a Sessions Court.’’ 
In such cases the proceedings need not be started afresh but the 
Magistrate may proceed from where he left and continue the enquiry 
under this chapter.® 

6. “Triable by such Court’’— Not only exclusively but 
also from the nature of the case. — It has been seen in Koto 5 
that in cases exclusively triable by a Court of Session, the procedure 
prescribed by this chapter must bo adopted and that in cases not so 
•exclusively triable, the Magistrate has a discretion to decide whether 
to proceed under this chapter or to try the case himself. In the latter 
•class of cases, the I\Iagistrato must proceed under this chapter if in his 
opinion, the case ought to be tried by a Court of Session.^ As to the 
.principles on which this discretion ought to bo exercised, see Note 1 
to section 347. 

7. Discretion in the matter of committing or discharging the accused. 

— .Sec .Section 213. 


•(’70) 5 Mnd llGl\2n (270), Hcg.x. Dhonogliuc. (Oficnee under S. 30 of the Madnas 
Act I of 18GG.) 

S. (’2o) AIR 1925 Pat 755 (759) ; 27 Or. L.J. 313, B. N. E;/. v. .Shailch Mahbul. 

'(1900-’02) 1 Low Bur Rul 158 (159, IGO), Crown v. lloogson. (Tlie power to try 
the ease or to commit it to n Sessions Court is not taken away from Magistrate 
by the provisions of S. S (1) (a) and (b) of the Lower Burma Courts Act, 1900.) 

.(’IS) AIR 1918 Nag l-ll (M2) : 20 Cri L .Tour 97, Emperor v. Ilanuman. (The 
committal of a case triable c.Kclusively by tlio Court of Session is not illegal 
merely because the committiiig-Mngistrate is himself empowered under S. 30 to 
try the case.) 

[See (’30) AIR 1930 All 2S0 (280) : 31 Cri L Jour 5G3, BnUnshen v. Emperor. 
(It is not incumbent upon a Magistrate to go out of his way to find that a case 
exclusively triable by a Court of Session might arise from facts before him, if 
they wore proved.)] 

•6. (’84) G All 477 (479) : 1884 A W N 205, Eamsundnr v. Niroiam. (Magistrate, 
second class, invested with powers described in S.200 inquiring an oDence under 
S, 392, Penal Code, and discharging the accused — Dischai'gc held valid.) 

7. (’12) 13 Cri L Jour 877 (882, 884, 885, 888) : 0 L B R 129 : 17 Ind Cas 813 
(FB), Emperor v. Chnnning Arnold. 

(’14) AIR 1914 alad G43 (G44) : 15 Cr.L.J. 3GG, In re Ohinnavan. (Ho must then 
slop proceeding with the case as a trial and instead commit the case under the 
provisions of Chapter XVIII.) 

8. (’80) 2 All 910 (912), Empress of India v. Ilahi Balcsh. 

•(’30) AIR 1930 Cal GGG (GG8) : 32 Cr. L. J. 243, Panchanan Sarlcar v. Emperor, 

'(’21) AIR 1921 All 148 (MS) : 22 Cri L Jour 490, Damarcha V. Emperor. 

•See also S. 347 Note 5, 

Note G 

i. (’84) G All 477 (479), Bavisundar v. Nirotam. 
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8. District Magistrate’s interference with the discretion.— 
When the inquiry is pending before n subordinate lilagistrato. the 
District Magistrate has no power to order committal or otherwise 
interfere with the discretion of the former. See section 435 Note 13. 
But when a suh-Magistrate has dischai'ged the accused, the District 
Magistrate, if satisfied that the discharge was improper, may intei-fere 
under s. 480 and order committal. See Notes under s. 430 and s. 437. 

9. Committal to Sessions Court having no local jurisdiction 
over the case. — As to the validity of a committal to a Sessions 
Court having no local jurisdiction in the place whore the offence 
was committed, see s. 531 Note 2. 

When a native Indian subject who is charged with having com- 
mitted an offence in a Native State is brought to the British territory, 
he will he considered to have been “found” at the place to which he 
is brought and the Sessions Court having jurisdiction in that place 
will bo competent to try the offence.^ 

10. Quashing committal. — See Section 215. 

11. Sub-section (2). — Though this sub-section prohibits com- 
mittal to the High Court of cases triable by a Court of Session, there 
is nothing to prevent the High Court from trying cases committed to 
it by a mofussil Court, by exercising the power given to the High 
Court by S. 52G sub-s.fl).^ 

See also the undormeutionod cases." 


207 . The following procedure shall he 

Procedure in in- adopted In inquiiies before Magis- 
rjuiries preparatory tratos whoro the casB is triable 
to commitment. excluslvely bj a Court of Session or 

High Court, or, in the opinion of the Magistrate, 
ought to he tried hy such Court. 


1882 ; S. 207; 1872 : S. 189; 1861 : S, 179. 


Note 9 

1. (’82) G Bom G22 (025), Einprcss v. Hagan Lall. 

Note 11 

1. (’20) AIR 1920 Mad 824 (825) : 42 Mnd 791 : 20 Cr.L. J.484, InrcGanapadiy 
Chetti. (High Court in original criminal jurisdiction can try cases committed to 
it instead of local Sessions Judge — Commitment is not void.) 

2. (’82) 5 Mnd 33 (53);1 Weir 7, Ward v. Queen. (Inasmuch as thoHigh Court of 
Madras has been duly constituted a Court of original criminal jurisdiction to take 
cognizance of ofiences committed by European British subjects being Christians, 
it may be that, in the absence of any special direction, a commitment to the High 

• Court of such person charged with an offence not punishable with death or trans- 
portation for life, committed in Blysore province, would be a good commitment.) 

■(’64) 5 Suth W B Cr Cir 1. (When a European British suliject and a Native 
subject are together charged with an offence requiring the commitment of the 
former to the High Court for trial, the latter should not be committed to the 
High Court, also, but should, in the ordinary manner, be committed in the 
Sessions Court competent to try the offence.) 


Section 206 ' 
Notes 8-11 


Section 207 
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Section 207 
Notes l-§ 


Synopsis 

1. Scope and applicability of the section. 

2. Object of preliminary enquiry in sessions cases. See S. 206 Note 1. 

3. “Ought to be tried.” See Note 4 to S. 347. 

4. Procedure where there are two or more offences one of which is 

triable only by a Court of Session. 

5. Joint inquiry — Legality of. 

Oilier Topics (miscellaneous) 

Grounds for committal — Connection with another case. See S. 215. 
Procedure on direction by High Court to commit. See Note 1. 

Separate trial on joint commitment. See Note 5. 

1. Scope and applicability of the section. — This section con- 
templates a commitment to the Court of Session or High Court in two 
cases, (a) where the offence is exclusively triable by a Court of Session 
or High Court and (b) where the offence is triable by a Court of 
Session or High Court as well as by a Magistrate but the Magistrate 
is of the opinion that it ought to be tried by a Court of Session or 
High Court. Where an offence though triable by a Court of Session or 
High Court is neither exclusively triable by such Court nor one which 
in the opinion of the Magistrate ought to be tried by such Court, the 
Magistrate cannot commit it to the Sessions Court.^ Where an offence 
is not triable at all by a Court of Session it cannot be committed to 
the Sessions : vide S. 206. 

A preliminary inquiry as prescribed by this chapter is not neces- 
sary where a case is committed to the Court of Session in obedience 
to the lawful orders of a superior Court.^ 

2. Object of preliminary inquiry in sessions cases. — See S. 206 Note 1, 

3. “Ought to be tried.” — See Note 4 to S. 347. 

Procedure where there are two or more offences one of 
which is triable only by a Court of Session. — Where an accused 
is charged with two or more offences one of which is exclusively triable 
or ought to be tried by a Court of Session, the procedure under this 
chapter should be followed and the ijroper course is to commit him 
for trial for all the offences.^ So also, where several persons are jointly 
charged in respect of one transaction and it appears from the facts 
implicating the whole of them that one has committed an aggravated 

Section 207 — Note 1 

1. (’28) AIE 1928 Pat 551 (552): 29 Cr.L.J. 612, Emperor v, Deo Naram MtdUch, 
(Such opinion must be supported by reasons.) 

See also Section 347 Note 4. 

2. (’80) 2 All 910 (912), Empress of India v. Ilahi BaTcsli, (Appellate Court while 
setting aside conviction directed the accused to be committed to sessions.) 

(’25) AIE 1925 Bang 82 (83): 2 Bang 447: 26 Cr.L.J. 1106, Nga Myaing v. Emperor, 
(Do.) 

{See (’12) 13 Cri L Jour 742 (743) : 1912 Pun Ee No. 7 Cr : 17 Ind Cas 54, 
Wadhaioa Singh v. Emperor)) 

[But see (’32) AIE 1932 Cal 683 (684, 685) : 33 Cri L Jour 770, Nagendranath v. 
Emperor. (Appellate Court discharging accused, but saying that if the Magis- 
trate wishes to proceed further in the matter he may commit the accused to 
the Court of Session — Preliminary enquiry under Chapter XVIII necessary 
before accused can be committed.)] 

Note 4 

1. (’21) 61 Ind Cas 1008 (1008) : 22 Cri L Jour 480 (Cal), Probodh v, Mohim. 
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offence, which must or should be tried hy a Court of Session, the 
Magistrate should commit all the accused for trial." 

5. Joint inquiry — Legality of. — There is no provision in the 
Code requiring a separate inquiry in respect of each person prior to 
commitment. The sections relating to joinder of charges, x'iz., s.233 to 
S. 239 refer to trials only. Hence, there is no objection to hold a preli- 
minary enquiry against a person jointly with others but the trial on 
commitment should be separate.^ See also s. 233, Eote G and S. 239, Kote i. 


2 . 08 /'' (^) The Magistrate shall, ivhen the 
Taking of evidence accused appears OP is broiight hofore 
produced. Pini, proceed to hear the complain- 

ant (if any), and take in manner hereinafter provided 
all such evidence as may he produced in support of 


• Code of 1882 : S. 208 _ .See Note 1. 

Code of 1872 : Ss. 190, 191 and 357, para. 1. 

190. 'When tbe accused person appears or is brought before the Magistrate, or 

if bis personal attendance is dispensed with, when the 

shall tahe the 

fnr cvidencc o£ the complainant, and of such persons ns 

•' ^ ' arc stated to have any knowledge of the facts a-hioh 

form the subject-matter of the accused and the attendant circumstances. 

191, The complainant and the witnesses tor the prosecution shall be examined 

presence of the accused person, or of his agent 

when lus personal attendance is dispensed with and he 
‘appears by agent. 

The accused person or his agent shall he permitted 
to examine and re-examine his own witnesses, and to 
cross-examine the complainant and his witnesses. 

35T. In inquiries preliminary to commitment to a Court of Session or High 
Tn iiinnirie^ r,rcKminan, Magistrate shall procure the attendance 

, of the witnesses for the prosecution as in cases 

usually tried upon warrant ; and it shall be in his 
discretion to summon any witness oKored on behalf of the accused person to answer 
or disprove the evidence against him. If the Jlagistrate refuses to summon a wit- 
ness so offered, he shall record his reasons for such refusal. 


■presence of accused. 

Accused mail cross 
examine. 


(’83) 1883 All W N 199 (199), Empress v. Eantanand. (Although there is no 
absolute prohibition in the Code as to his trying the accused for offences triable 
by him and committing him for other offences.) 

(’33) AIR 1933 Lab SOO (501) : 31 Cri L Jour 314, Emperor v. Ujagar Singh. 
(Four cases in which evidence was same committed to sessions — Magistrate 
competent to try two — Held, commitment order was proper.) 

(’97) 2 All 398 (400, 405), Empress of India v, Lachman Singh, 

[See (’18) AIR 1918 All 120(120): 40 All 615: 19 Cr.L.J. lOG, EaitRam y.Ganga.] 
2. (’81) 1881 All 'WN 04(64), Empress v. Ehiali. (On the ground of convenience.) 
(’99) 2 Weir 258 (258), In re Katlm Chenchugadu. 

(’68) 1 Weir 448 (449). 

Note 5 

1. (’05) 7 Bom L R 457 (458) : 2 Cri L Jour 432, Emperor v. Si(a. 

(’02) 26 Mad 692 (594) : 2 Weir 262, In the matter of Govindu, 

(1900) 1900 All W N 206 (206), Queen-Empress v. Salaviatullah Khan, 

[See (’97) 1897 Rat 915 (915), Queen-Empress v. Raghu Hari. (Magistrate 
charging the accused together and sending them for joint trial in one commit- 
ment — Such commitment is not illegal.)] , 

[But see (’97) 1897 Rat 925 (926), Queen-Empress v. Daulata Dhondi. 

(’68) 9 Suth WR Cr33(35),Q!iee)i v.Durzoola. (Commitment should be separate.) 
(’67) 8 Suth W B Or 47 (52) ; Beng L R Sup Yol. 750 Or (FB), Q^ieen v. SheiJeh 
Bazu. (Failure to make separate commitment — Mere irregularity.)] 


Section 207 
Notes 3-5 
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tlie prosecution or in behalf of the accused, or as may 
be called for by the Magistrate. 

(2) The accused shall be at liberty to cross- 
examine the "witnesses for the prosecution, and in 
such case the prosecutor may re-examine them. 

(3) If the complainant or officer conducting 
Process for production the prosecution, or the accused, 

of further evidence. appUes to the Magistrate to issue 

process to compel the attendance of any witness or 
the production of any document or thing, the Magis- 
trate shall issue such process unless, for reasons to be 
recorded, he deems it unnecessary to do so. 


(4) Nothing in this section shall be deemed to 
require a Presidency Magistrate to record his reasons. 


Synopsis 


1. Legislative changes. 

2. Object of the section. 

3. “ When the accused appears or 

is brought before him.” 

4. ‘‘ Shall proceed to hear.” 

5. ” Hear the complainant (if any).” 

6. Take all such evidence. 

7. Evidence for the prosecution. 

8. Evidence for the accused. 

9. ‘‘In manner hereinafter provi- 

ded.” 

10. Sub-section (2) — Right of cross- 

examination. 

11. Suh-section (3) — Summoning of 

witnesses. 


12. Officer conducting prosecution. 

See S. 495. 

13. Procedure where after com- 

mencing case as a trial of a 
warrant or summons case, the 
Magistrate considers the case to 
be one which ought to be com- 
mitted to the sessions. See S. 347 
and Notes thereunder. 

1 4. Commitment by Civil or Revenue 

Courts in respect of offences 
committed before or brought 
under notice of such Court, in 
course of judicial proceeding. 
See S. 478 and Notes thereunder. 


Other Topics (miscellaneous) 

Committal without evidence. See Notes 6, Record of reasons. See Note 11 . 

8 and 11. 

Duty of prosecution. See Note 7. of reserving cross-examination. 

Evidence called for by Magistrate. See 

'i- Valid reasons. See Note 11. 


Code of 1861 ; Ss. 186, 193, 194 and 207. 

186. The Magistrate shall ascertain from the complainant, or otherwise, the 
Summons to a witness to persons who may be acquainted with 

attend and give evidence. rfi® , , ® circumstances of the case and who are 

likely to give evidence for the prosecution, and shall 
issue his suramons to such persons, requiring them to appear at a time and place 
mentioned in the summons before such Magistrate to testify what they know con- 
cerning the complaint made against the accused person. 

193. The Magistrate shall take the evidence of the complainant, and of such 
Examination of the com- persons as are stated to have any knowledge 

plainant and witnesses for of the facts which form the subject-matter of 
the prosecution. the accusation and the attendant circumstances. 

194. ••»•»*» 

The accused person or his agent shall be permitted to examine and re-exa- 
mine his own witnesses, and to cross-examine the complainant and his witnesses. 

Discretionary with the . ^ discretion of the Magis- 

Magistrate to tahe evi- witness who may be oSered in 

dence for the defence behalf of the accused person to answer or disprove the 
■' ' evidence against him. 
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1. Legislative changes — The Corle of 1 SS 2 did not contain any 
provision corresponding to sub-s.(2), though the prior Codes contained 
such a provision. The sub-section n-as inserted in the Code of isos. 
See Note 10, below. 

2. Object of the section. — This section is intended for the 
benefit of the accused. Its object is that the accused should bo made 
aware of all the evidence that ho will have to meet on his trial and also 
that he should have a full opportunity of convincing the i\Iagistrate 
that there are not sufficient grounds for committing him for trial.^ 

3. “When the accused appears or is brought before him.”— 
It is necessary for a preliminary inquh-y under this chapter that there 
must be an accused person. Where an inquiry was held in which a 
certain person was not put in the situation of an accused person at all 
but was himself examined on solemn affirmation like other witnesses, 
and was not given any opportunity of cross-examining the other 
witnesses, and then was committed to the Court of Session on a charge 
which was the result of the inquiry, it was held that the commitment 
was illegal.^ 

The “appearance” of the accused under this section may be 
voluntary and need not be under any process issued against him 
under s.204.' 

4. “Shall proceed to hear.” — Under s.Sll, the Magistrate can 
postpone the commencement of the enquiry' for any reasonable cause. 

5. “Hear the complainant (if any).” — The section requires 
that the complainant shall be heard, not necessarily examined.^ 

6. Take all such evidence. — In an inquiry under this chapter 
the l^Iagistrate is bound, before he draws up a charge, to take all such 
evidence as maj* be produced (l) in support of the prosecution, (2) on 
behalf of the accused or (3) as may be called for by the Magistrate,^ 
unless the evidence is irrelevant or unnecessary to prove the point in 
issue.“ It is the duty of the ^Magistrate to record the evidence fully in 
order that the accused may have ample notice of the matter u'ith which 

Section 208 — Note 2 

1. (’12) 13 Or. L. J. 877 (882, 883) : 6 L B K 129 ; 17 I. C. 813 (FB). Emperor 
V. Channing Arnold. 

[See (’39) AIR 1939 Sind 222 (224) : I L R (1940) Ear 95 ; 40 Cri L Jour 818, 
Jashanmal v. Emperor.'] 

[Sec also (’81) 4 Mad 227 (227, 228) : 2 "Weir 584, Queen v. CMnna Vedagiri.]. 

Note 3 

1. (’68) 9 Suth "W R Or 54 (56, 57), Queen v. EaliChiirn. 

2. (’19) AIR 1919 Lah 389 (390):20 Cr.L. J. 3:1919 P R Ko. 5 Cr, Empcror^.Mt.Bnri. 

Note 5 

1. (’29) AIR 1929 Cal 229 (230) : 30 Cr.L.J. 942, Saniiram Mandal v. Emperor. 

Note 6 

1. (’72-92) 1872-92 Low Bur Rul 538 (539), Ega Po So v. Queen. 

(’02) 1 L B R 348 (348), Croton v. Fo Nyan. 

(’12) 13 Cr. L. J. 443 (444) : 15 I. C. 75 (All), 'Durga Butt v. Emperor. 

[Sec (’39) AIR 1939 Sind 222 (224) : I L R (1940) Ear 95 : 40 Cri L Jour 818,- 
Jashanmal v. Emperor.] 

2. (’12) 13 Cr. L. J. 443 (444) : 15 I. C..75 (All), Burga Butt v. Emperor. 


Section 20E- 
Notes 1-6. 
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ho is charged, and of the evidence by which the prosecutor seeks to prove 
the case.^ He is not absolved from recording all the evidence produced 
under this section, even in cases where the accused has confessed his 
guilt inasmuch as such confessions are often retracted later on.'^ It 
ought to be the endeavour of the Magistrate in the inquiry under this 
section to ascertain the fact of a partirndar offence and collect evidence 
thereof before commitment and not to expect convictions at the Court 
of Session on a vague and multifarious evidence causing suspicion of 
several offences but yielding proof of none.®^ As to whether the inquiry 
should he directed to ascertaining the guilt or innocence of the accused 
definitely or only to find out if there are prima facie grounds for 
believing the accused to be guilty, see Note 5 under S. 209. 

7. Evidence for the prosecution. — The object of the prosecution 
is not to secure a conviction at any cost hut to see that justice is done. 
Hence it is the duty of the prosecution to call as witnesses all persons 
who have been eyewitnesses or otherwise connected with the transaction 
Mthough the evidence of any of them may be favourable to the accused, 
and an adverse inference can be drawn from the failure to call any 
material witness.^ But the prosecution is not under any duty to call 
witnesses whom it regards as false or unnecessary.” If the prosecution 
has not sent up any material witness, it is the duty of the Magistrate 
to call such witness and examine him himself.® The examination of 
■the investigating police-officer is necessary in all important cases, 
especially of murder and dacoity.^ 


•(’33) AIR 1933 All G90 (G95) : 55 All 1010 : 34 Cr. L. J. 9G7, S. H. Jhabwala r. 
Emperor. (Superfluous evidence is unnecessary.) 

3. (’38) AIR 1938 Pat 579 (582) : 40 Cr. L. J. 147, Yusuf Mia v. Emfcror. 

4. (’9G) 189G Eat 842 (842), Queen v. Maliadu Vitlioha. 

5. (’90) 15 Bom 491 (504), Queen-Empress v. Fahirapa. 

Note 7 

1. (’37) AIR 1937 All 182 (186, 187) : 38 Cri L Jour 401, Francis Hector v. 
Emperor. (The mere fact that the evidence of some witnesses is expected to be 
inconsistent with that of the complainant in some respects is no justification for 
refusing to e.xamine them as witnesses.) 

(’84) 10 Cal 1070 (1072), Queen-Empress v. Earn Sakai Lall. 

(’82) 8 Cal 121 (124, 125) : 10 C L R 151, In the matter of Dhnnnolcasi. 

(’21) AIR 1921 Cal 257 (257) : 22 Cri L Jour 475, Tcnaram Mondal v. Emperor. 
(’15) AIR 1915 Cal 545 (54G,547): IGCr.L.J. 170: 42 Cal 422, Earn v. Emperor. 
(’16) AIR1916Lah408(409): 17Cr.L.J. 267; 1916 PR No. 12 Gx,Eaimi y. Emperor. 
(’32) AIR 1932 Lah 500 (501) : 33 Cri L Jour 497, Lachminarain v. Emperor. 
•(’29) AIR 1929 Pat 343 (346) : 8 Pat 625 : 30 Cri L Jour 1136, Mathura Teivary 
v. Emperor. (Prosecution has no option to choose witnesses.) 

'(’31) 1931 Mad W N 727 (728), Nagaratna Tlievan v. Emperor. 

[See also (’38) AIR 1938 Pat 579 (582) : 40 Cr.L. J. 147, Yusuf Mia y. Emperor. 
(Evidence to be recorded fully.)] 

2. (’27) AIR 1927 Mad 475 (476) : 28 Cr.L. J. 307, Muthaija Thevan v. Emperor. 
(’28) AIR 1928 Pat 46 (48) : 28 Cr. L. J. 868, Parhhu v. Emperor. (Unnecessary.) 
(’32) AIR 1932 Bom 279 (282) : 56 Bom 434:33 Cr.L.J. 613, Vasudeo v. Emperor. 

[See (’36) AIR 1936 Lah 533 (535) : 17 Lah 176 : 37 Cri L Jour 742 (FB), Mt. 
Niamat v. Emperor. (There is nothing in S. 208 (1) or (3) which at any rate 
mahes the production of all evidence necessary in the Magistrate’s Court.) 

(’23) AIR 1923 Oudh 217 (224) : 24 Cri L Jour 770, Emperor v. Harotam.1 
See also S. 252 Note 5 and S. 286 Note 6. 

■3. (’26) AIR 1926 Pat 5 (8) : 26 Cri L Jour 1589, Pershad Tewari v. Emperor. 

4. (’81) 1881 Eat 173 (173), Queen-Empress v. Eampuri. 

•See also S. 495 Note 6 and S. 540 Note 9. 



TAKING OF EVIDENCE PRODUCED 


123 >; 


As to the right of tho prosecution to abstain from examining 
some witnesses before the committing ]\Iagi3tratc and produce at the 
sessions trial evidence not produced in the committing Magistrate’s 
Court, see Notes under s. 23C. 

See also the observations in the undermentioned ease’ regarding 
the precautions to bo taken as regards chemical examiner’s reports 
and in proving post mortem examinations. 

8. Evidence for the accused. — Under this section it is the 
duty of the Magistrate to take all the evidence lu'oduced by the accused 
before framing a charge. A commitment order passed without taking 
the evidence produced for the defence is illegal and liable to be quashed.' 
It has been held in the undermentioned case- that the rule laid down 
in this section is limited to examination of witnesses produced by the 
defence and should not be enlarged to include witnesses whom the 
accused might he prepared to ijroduce. 

9. “In manner hereinafter provided." — These words refer 
to chapter XXV.' 

10. Sub-section (2) — Right of cross-examination. — 
Section 194 of the Code of 1801 and S. 191 of the Code of 1S72 expressly 
declared tho right of tho accused to cross-examine the prosecution 
witnesses before commitment.' The 1SS2 Code omitted this provision 
as a redundancy, .since even under S.103 of the Evidence Act, 1S72, 
which provides that the opposite party has the right to cross-examine 
the witnesses examined by a party, the accused can cross-examine the 
ju'osecution witnesses. But this omission gave room for doubts* 
to remove which sub-s. (2) was inserted in iSOS. The accused is now, 
of right, entitled to cross-examine tho witnesses for the prosecution 
during the ])reliminary enquiry before tho charge is framed.^ The 

5. ('72-92)1872-92 LBRG31(G35),A'<7<1 Pi/a \. Empress. (When committing cases, 
Jlagisfrafe to lake care to send up evidence to prove that a body sent to the hos- 
pital for post mortem examination is really the body of the person referred to in 
the case under trial, or, that an article analysed by the chemical examiner was 
actually the article sent to him for analysis in the case under trial.) 

Note 8 

1. (’98) 20 All 2G4 (2G-3) : 1893 A W N o2, Queen-Empress v. Ahmadi. 

■{‘24) AIR 1924 All 317 (318) : 40 All 137 ; 2-3 Cr.D.J. 624, JaswantSinghv. Emperor. 
(’04) 2G All 177 (178) : 1903 A W N 215, Emperor v. Muhammad Hadi. 

(’28) AIR 1928 Rang 299 (299) : G Rang 531 : 30Cr.L.J. 1, Emperorv. Nga Khaing. 
•(’34) AIR 1934 Lah GIO (GIO) : 3G Cri L Jour 410, Jhana v. Emperor. (Whether or 
not the examination of the accused’s witnesses by the Magistrate will help him, 
ho is entitled to have the witnesses examined.) 

[See (’39) AIR 1939 Sind 222 (224, 225) : IDR (1940) Kar 95 : 40 Cri L Jour 818, 
Jashanmal v. Emperor. (Accused is entitled to adduce all material evidence in 
his defence — Every proper opportunity must be given to him to meet the charge.)] 

2. (’IG) AIR 1916 Cal lOG (lOG) : 42 Gal 603 : 16 Cri L Jour 415, Emperor v. 
Swath. (Magistrate refusing application for calling further witnesses, on day on 
which order of commitment is passed — Held, this does not show that S. 203 is 
not complied with — Commitment cannot be quashed.) 

Note 9 

1. (’2G) AIR 192G Pat 58 (59) : 2G Cr. L. J. 1475, Emperor v. Phagunia Bhuian. 
- Note 10 

1. (’G8) 10 Suth W R Cr 25 (25), Queen v. Shama Sunkar. 

2. (’94) 21 Cal 642 (662, 6G3), Queen-Empress v. Sagal Samba Sajao. 

3. (’24) AIR 1924 Cal 780(780) : 51 Cal 442 : 2G Cr. L. J. 63, Jyotsna Emperor. 
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Section 208 refusal or omission of the Magistrate to give the accused an opportunity 

• Note 10 to cross-examine the witnesses for the iDrosecution is a legal flaw and 

will render the order of commitment liable to be set aside** unless the 
accused has reserved the cross-examination to the Sessions Court.^ 

The proper time to exercise the right of cross-examination is after 
the examination -in- chief of each witness. The accused has no right 
to reserve his cross-examination till the examination-in-chief of all the 
prosecution witnesses is over.® But the Magistrate has a discretion in 
the exercise of his inherent power in suitable circumstances to allow 
the accused to reserve his cross-examination.^ 

If the Magistrate, in the exercise of his discretion, permits the 
reservation of cross-examination, he cannot then refuse to recall the 
prosecution witnesses.® Thus, where the accused applies for copies of 
statements made by prosecution witnesses to the police during the 
investigation with a view to cross-examine the witnesses and the 
Magistrate has ordered such copies to be furnished under S. 162, he is 
bound to postpone the cross-examination of the prosecution witnesses 
till such copies are obtained and then allow cross-examination with 
reference to such statements.® 

A Magistrate has no power to curtail the cross-examination of 
witnesses, by directing the counsel for the accused not to put more 
than six to eight questions to each witness.*® The cross-examination 
of the prosecution witnesses under this section need not be confined to 
matters elicited in examination-in-chief.** This sub-section speaks of 
the right of the accused to cross-examine the iDrosecution witnesses. 
But the Magistrate himself can cross-examine them if he thinks it 
necessary to do so for ascertaining the truth of the prosecution story.*^ 
{vide S. 165, Evidence Act.) 

(’98) 20 All 529 (531) : 1898 AWN 152, Qzicen-Evi'prcss v. Brij Naraimnan. 
(1900-01) 5 Cal W N 110 (112), In the matter of Surjya Narain Singh. 

(’30) AIE 1930 Cal 754(755): 57 Cal 945:32 Cr.L.J. 182, Nanooravi v. Fulchand. 
(’24) AIR 1924 Cal 780 (780) : 51 Cal 442 : 26 Cr.L.J. 63, Jyots7ia Nath v. Emperor, 

4. See cases cited in foot-note 3 above. 

5. (’91) 2 Weir 260 (260), hi re Saradhi Naiho. 

6. (’19) AIR 1919 L B 159 (160) : 9 L B R 109 : 19 Cr.L.J. 327, Tambi v. Emperor, 
(’12) 13 Cr. L. J. 443 (445) : 15 I C 75 (All), Durga Diitt v. Emperor. 

(’29) AIR 1929 Cal 593 (595) : 57 Cal 44 : 30 Cr. L. J. 1107, G. V. Raman \, 
Emperor. (Where Magistrate asked the accused to cross-examine each v'itness 
before he left his box and they persistently refused to cross-examine the witnesses 
and a prayer to reserve cross-examination till a later stage was refused, held the 
Magistrate had committed no error of law.) 

(’14) 15 Cr. L. J. 29 (30) : 22 I C 173 (Mad), In re Mohamed Kasim. 

(’31) AIR 1931 Bom 517 (518) : 33 Cr. L. J. 68, K. R. Bhat v. Emperor. 

(’27) AIR 1927 Pat 243 (245) : 6 Pat 329 : 28 Cr.L.J. 709, Sasdat Mianv. Emperor. 

7. (’29) AIE 1929 Cal 593(595):57 Cal 44:30 Cr.L.J. 1107, G. V. Raman v. Emperor. 
(’27) AER 1927 Pat 243 (245) : 6 Pat 329 : 28 Cr.L.J. 709, Sasdat 2Iian v. Emperor, 
(’19) AIR 1919 L B 159(160): 9 L B R 109 : 19 Cr. L. J. 327, Tamil v. Emperor. 

8. (’30) AIE 1930 Cal 754(755):57 Cal 945:32 Cr.L.J. 182, Nanooramv.Fulchand. 

9. (’27) AIR 1927 Pat 243 (246) : 6 Pat 329 : 28 Cr. L. J. 709, Sasdat v. Emperor. 

10. (’12) 13 Cr. L. J. 443 (445) : 15 I C 75 (All), Durga Butt v. Emperor. 

[But see (’29) AIE 1929 Sind 137(139) : 23 Sind L R 340 : 30 Cr.L.J. 845, Emperor 
Y.Walidino. (Magistrate not to allow unnecessarily lengthy cross-examination.)] 

11. (’71) 15 Suth W E Cr 34 (35) : 6 Beng L E App 88, Queen v. Ishan Butt. 

12. (’15) AIR 1915 Bom 195(196): 16 Cr.L.J. 747, Emperor v. Bai Mahalaxmi. 
(’84) 7 All 160 (162) : 1884 AWN 314, Queen-Empress v. Kallu. 
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As to ■n-hetliei' the accused is entitled to cross-esainino the pro- 
secution witnesses after the charge is framed, see Note 7 under s. 213. 

As to the right of the accused to cross-csauiinc in cases commenced 
as trials hut suhsequently considered by Magistrate to ho fit to ho 
committed to sessions, sec s. 317 Koto 5. 

H. Sub-s. (3) — Summoning of witnesses. — Under this 
sub-section, the Magistrate is hound to issue process for the attendance 
of any witness or the production of any document when such process 
is applied for, cither by the prosecution or the accused^ unless he 
deems it unnecessary to do so." If ho refuses to issue process, ho must 
record his reasons for his refusal and an omission to record such 
reasons is an illegality and the subsequent order, cither of discharge, 
or of commitment is liable to be set asidc.^ Inordinate delay in 
applying for summons is a proper reason to refuse process.'* So also, if 
it is brought to the notice of the Magistrate that the witnesses wore 
summoned for the purpose of causing vexation to those witnesses, the 
^lagistratc can refuse to issue summons.'’’ But the Magistrate should 
not refuse to call evidence on behalf of the accused merely because ho 
will have ample opportunity to produce evidence later on, when ho is 
committed to the sessions.'* If the Magistrate has exercised his'discro 
tion and recorded his reasons for such refusal, the revisional Court 
will not interfere with it unless the reason appears on the face of it to 
be untenable." A r^fagistrate is bound to take the evidence of the 
witnesses summoned under this section." 

As to the power of the ^lagistratc to require process fees and 
other fees, see Notes to s. sl-l. 

12. Officer conducting prosecution. — See Section -iO.j. 

13. Procedure where after commencing case ns n trial of n warrant or 
summons case the Magistrate considers the case to be one which ought to 
be committed to the sessions. — See S. 347 and Notes thereunder. 


Note 11 

1. (’24) AIR 1924 All 317(318):4G All 137:25 Cr.L.J. G24, Jaswanl v. Evtperor, 
(’03) 2G All 177 (176) : 1903 A W N 215, Emperor v. MnUammad Eadi. 

[See (’27) 99 Ind Cns 599 (GOO) : 28 Cr. L. J. 107 (Lab), Eira Singh v. Emperor, 
(Court should make every attempt to secure the evidence of persons whose evi- 
dence is extremely important for tlie case, either by procuring tlicir attendance 
or by having their evidence taken on commission.)] 

2. (’12) 13 Cr. L. J. 778 (780) : 17 I C 410 : 3C Mad 321, Sessions Judge of 
Coimiatorc v. Immudi Kumara Eangaya. 

(’27) AIR 1927 Pat 243 (247) : G Pat 329:28 Cr.L.J. 709, Sosdat Eiany. Emperor, 

3. (’27) AIR 1927 Mad 162 (1G2, 1G3) : 27 Cr. L. J. 1327, Kanda v. Sangaiya. 

4. (’29) AIR 1929 Bom 269 (272), Emperor v. Yellappa Durgnji J adhaw. 

(’16) AIR 191GCaI 106(106); IG Cr.L.J. 415 (415): 42 Cal 608, Emperor v.Surath. 

5. (’28) AIR 1928 Mad 652 (652) : 29 Cr. L. J. 725, Saminatha v. Ktipusami. 

6. (’39) AIR 1939 Sind 222(224) : I L R (1940) Ear 95:40 Cr. L. .T. 818, Jashan- 
mal V. Emperor. 

7. (’29) AIR 1929 Bom 269 (271): 30 Cr.L.J. 1066, Emperor v. Yellappa Durgaji. 
[But see (’27) AIR 1927 Pat 243 (247) : 6 Pat 329 : 28 Cr. L. J. 709, Sasdat Mian 

V. Emperor. (High Court in revision is not at all concerned as to whether the 
reasons given would have appealed to another person or not.)] 

8. (’12) 13 Cr. L. J. 443 (444) : 15 I C 75 (All), Durga Butt v. Emperor, 
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Seotion 208 
: Note 15 


Section 209 


14. Commitment by Civil or Revenue Courts in respect of offences 
committed before or brought under notice of sucfi Court in course of 
judicial proceeding. — See S. 478 and Notes thereunder. 


2.0 Q. "' When the evidence referred to in 

When accused person section 208, suh-sections (IJ and 
to be discharged. ]ias been taken, and he has 

(if necessary) examined the accused for the xiurpose 
of enabling him to exiilain any circumstances axipear- 
ing in the evidence against him, such Magistrate 
shall, if he finds that there are not sufficient grounds 
for committing the accused person for trial, record 
his reasons and discharge him, unless it appears to 
the Magistrate that such person should he tried 
before himself or some other Magistrate, in which 
case he shall proceed accordingly. 

(.2) Nothing in this section shall he deemed to 
prevent a Magistrate from discharging the accused at 
any previous stage of the case if, for reasons to be 
recorded by such Magistrate, he considers the charge 
to be groundless. 


• Code of 1882 : S. 209. 


^Yllen the evidence referred to in S. 208, pnras. 1 nnd 2, has been taken, 
When accused person examined the accused for the purpose of 

io he discharged. 


enabling him to explain any circumstances appearing 
in the evidence against him, such Magistrate shall, if 
he finds that there are not sufficient grounds for committing the accused person 
for trial, discharge him, unless it appears to the Magistrate that such person 
should be tried before himself or some other Magistrate, in which case he. shall 
proceed accordingly. 

. Nothing in this section shall be deemed to prevent a Magistrate from 
discharging the accused at any previous stage of the case if, for reasons to be 
recorded by such blagistrate, he considers the charge to be groundless. 

Code of 1872 : S. 195, para. 1 and Expl. III. 

195. When a blagistrate finds that there are not sufficient grounds for 
When accused person committing the accused person to take his trial before 
io he discharged. 


the Court of Session or High Court, or for remanding 
him, he shall discharge him, unless it appears to the 
Magistrate that such person should be put on his trial before himself, in which 
case he shall proceed under chapters XYI, XYH or XYIII of this Act. 

* m * * * * * , 

Explanation III. — An order of discharge cannot be made until the evidence 
of the witnesses named for the prosecution has been taken. 

Code of 1861 : S. 225. 

Magistrate finds that there are not sufficient grounds for 
committing the accused person to take his trial before 
the Court of Session or for remanding him, he shall 
discharge him, unless it shall appear to the Magistrate 
that such person should be put on his trial before himself, in which case he shall 
proceed under chapter XIY of this Act. 


SS5. When a 

When accused 
to he discharged. 


pierson 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “When the evidence referred 

to in S. 208, sub>ss. (I) and (3) 
has been taken.” 

4. Examination of the accused. See 

S. 342 and Note=; thoi'ciinder. 

5. Sufficient grounds for commit- 

ting the accused. 

6. “Shall discharge him.” 

7. Effect of order of discharge. 

8. Power of Magistrate to award 

compensation to accused on 


discharge. See S. 252 and Notes 
thereunder. 

9. Recording reasons for discharge. 

10. Order by superior Court for 

further inquiry or commitment 
to sessions. See Hs. 435 to 439 
and Notes thereunder. 

11. “Unless it appears ... accord- 

ingly.” 

12. Sub-section (2) — Discharge with- 

out completing inquiry where 
charge is groundless. 

13. Revision. See Ss. 435 to 439 and 

Notes thereunder. 


Other Topics (miscellaneous) 


Committal when to bo made. SeoS.20G 
Notes 5 and G. 

Committal \\hen not to bo m.'ide. Sec 
S. 206 Note 6. 

Competency to give evidence after dis- 
charge. See Note 7. 

Discharge without any evidence. See 
S. 208 Note 6. 

Graver offences— Committal preferable. 
See S. 200 Note C. 


Magistrate’s duty. See Notes 5 and G. 

See also S. 208 Note 6. 

Major and minor offences. Sec Note G. 
Question of mere probabilities or com- 
Xilicated questions — Committal prefer- 
able. See S. 20G Note 6. 

Refusal of Magistrate to enquire. See 
S. 208 Notes 8 and 11. 

Scope of enquiry. Sec Notes 3 and 6. 


i. Legislative changes. 

Differences between Codes of 1661 and 1872 — • 

(1) The words “or High Court” were added after the words “Court 
of Session” in the Code of 1872. 

(2) If the Magistrate should hold that the accused person should be 
tried before himself, the Code of 18G1 provided that he should 
proceed under chapter 14 thereof which related to the procedure 
to be followed in the trial of warrant cases; but the Code of 1872 
provided that in such circumstances the Magistrate should 
proceed under chapters IG, 17 or 18 thereof (which laid down the 
procedure for the trial of summons cases and warrant cases and 
for summary trials respectively). 

(3) Three explanations were added to the section in the Code of 1872. 
Explanation l provided that, except in compoundable cases, the 
absence of the complainant was not in itself a sufficient ground 
of discharge. Explanation II provided that a discharge was not 
equivalent to an acquittal and did not bar the revival of a 
prosecution for the same offence. Explanation ill provided that 
an order of discharge could not be made until the evidence of all 
the witnesses named for the iwosecution had been taken. 

Changes made in 1882 — 

(1) The words relating to the taking of evidence referred to in S. 203 
and the examination of the accused were added at the beginning 
of the section. 

( 2 ) The words “before the Court of Session or High Court, or for 
remanding him” which occurred after the words “for committing 
the accused person to take his trial” in the Code of 1872 were 
omitted. 


Section 209 
Kote 1 
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Notes 1-3 


(3) The "v^’ords “or some other Magistrate” after the word “himself” 
were added in the Code of 18S2. 

( 4 ) The three explanations to the section referred to above which 
,, occurred in the Code of 1872 were omitted. 

(5) The second paragraph to the section, providing for the discharge 
of the accused before completely taking the evidence for the 
prosecution and the defence, was added. 

Changes made in 1898 — 

( 1 ) The words “if necessary” were added after the words “he has” 
and before the words “examined the accused.” 

( 2 ) The words requiring reasons to be recorded for an order of 
discharge under sub-s. (l) were added. 

2. Scope of the section. — This section specifies the procedure to 
be adojpted where, after the evidence referred to in S. 203 has been taken, 
the Magistrate finds that there are not sufficient grounds for commit- 
ting the accused. Where there are sufficient grounds, a charge should be 
framed under S. 210. There may be a further examination of witnesses 
after the charge is framed (Ss. 211 and 212), and, if the Magistrate is 
satisfied after such examination that there are not sufficient grounds 
for committing the accused to the Court of Session, he can cancel the 
charge and discharge the accused (s.213, sub-s. (2)). 

The provisions of this section may be compared with those of 
S. 253 which deals with the discharge of an accused person in the trial 
of warrant cases. The following are the chief points of distinction 
between the two sections : 

( 1 ) The ground of discharge under this section is that the Magistrate 
holds that there are not sufficient grounds for committing the 
accused person for trial ; under S. 253 the ground of discharge is 
that the Magistrate holds that no case has been made out against 
the accused which, if unrebutted, would warrant his conviction. 

,( 2 ) The order of discharge under this section is passed after the 
evidence for the prosecution as well as that for the defence has 
been taken; while under S. 253 the order of discharge is passed 
before the evidence for the defence is taken. 

(3) Under sub-s. (2) of S.209, as well as of S. 253 the Magistrate can 
discharge the accused even before the whole of the evidence referred 
to in sub-s. ( 1 ) of the respective sections has been taken. But 
under S.209 the Magistrate must record the reasons whether the 
order of discharge is under sub-s. (l) or imder sub-s. (2); while 
under S. 253 no reasons need be recorded for an order of discharge 
under sub-s. (l) though reasons have to be recorded in case of 
discharge under sub-s. (2). 

( 4 ) There is no provision in the trial of warrant cases for cancelling 
a charge once framed and for discharging the accused. There is 
such a provision in the case of j^reliminary enquiries in sessions 
cases (s. 213). 

3. “ When the eyidence referred to in S. 208, suh-ss. (1) and 
(3) has been taken.” — Except in cases coming under sub-s. ( 2 ) the 
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Magistrate must bear all the e-vicleiice referred to in S.20S, sub-s3.(l) 
and (3), before be can consider •n'betber there are, or are not, snfncient 
grounds for commitment.^ Sueb evidence includes evidence both for 
the prosecution as well as tbe defence and, bence, it is not open to a 
Magistrate merelj'^ on tbe evidence for tbe prosecution and before be 
bas taken tbe evidence for tbe defence, to consider wbetber tbore are 
suflScient grounds for committing tbe accused.^'^ Tbe contrary view" 
tbougb tenable under tbe Codes of 1872 and ISGI^ cannot be considered 
good law under tbe present Code in view of tbe express language of 
this section. 

Under sub-s.(3) of S. 20S, if tbe prosecution or the accused applies 
to tbe Magistrate to issue summons for tbe attendance of any witnesses 
whose evidence maj’' be desired, it is open to tbe Magistrate to refuse 
the application, if be thinks fit to do so. This section by requiring the 
Magistrate to take tbe evidence referred to in sub-s.(3) of S. 20S before 
■considering if there are sufficient grounds for committing the accused 
•does not deprive him of the discretion he has under that sub-section to 
refuse to summon any witness whom a party may desire to summon.* 

Although it is open to an accused to insist on giving bis evidence 
before tbe Magistrate frames a charge against him or decides to 
discharge him, yet, an accused is not bound to tender any evidence in 
the preliminary inquiry and bis refusal to produce any evidence in 
such inquiry cannot give rise to any adverse inference against bim.“ 

Sub-section (2) expressly resen’es tbe power of the Magistrate to 
discharge an accused person even before be bas taken any evidence, if 
be finds that the charge is groundless. See Note 12. 

4. Examination of the accused. — See S. 342 and Notes thereunder. 


Section 209 — Note 3 

1 . 1 (’03) 2G All uG4 (367) : 1904 AWN 123 : 1 A L J 292 : 1 Cr.L. J. 510, FaiUc v, FatUi, 
.(’99) 1899 All W N 133 (135, 136), Empress v. Dukes. 

(’12) 13 Cr. L. J. 443 (444) : 15 I. C. 75 (All), Durga Dull v. Emperor. 

•(’72-92) 1872-92 Low Bur Kul 538 (339), Nga Po Se v. Queen-Empress. 

' [Sec (’74) 1874 Pun Be No. 17 Cr, p. 29 (30), Nihal Singh v. Mohamda. (Order o£ 
discharge without examining the witnesses named for the prosecution should not 
ordinarily be made). 

(’79) 3 Cal L B 263 (264), Ishen Chunder v. Evry Doyal. (Order discharging 
the accused without examining principal witness is bad.) 
f ’76) 1876 Eat 100 (101), Beg. v. Sita. 

(’77) 1877 Eat 121 (121). (Act X of 1872 did not prevent the discharge of an ac- 
cused person if all the witnesses named for the prosecution who are forthcoming 
and accessible have been examined.) 

(1865) 2 Suth W B Cr 65 (65), Queen v. B. Anderson. (Magistrate was bound to 
' record specially the evidence on which he thought the commitment justifiable.)] 
la. (’28) ATB. 1928 Bang 299 (299) : 6 Bang 531: 30 Cr, L. J. 1, Emperor y. Nga 
Kliaing. (Committing Magistrate is bound to consider the defence evidence if it 
is tendered and omission on his part to do so is not a mere irregularity but an 
illegality.) 

■2. [See (’ll) 12 Cr.L. J. 20 (20) ; 8 I. 0. 1103 (Mad), Jamal Mahomed v. Moideen 
Sa Bowther. (Case exclusively triable by the Sessions Court— Prima facie case 
for committal made out — Ordinarily defence evidence should not be gone into.)] 
•3. (1865) 2 Suth W B Cr 50 (50), Queen v. Hamath Boy. 

•4. (’12) 13 Cr. L. J. 778 (779, 780) : 36 Mad 321 : 17 I. C. 410, Sessions Judge of 
Goinibatore v. Immudi Kumara. 

•5, (’27) AIB 1927 Pat 292 (295) : 28 Cr. L. .T. 611, Kumar Prasad v. Emperor. 
(Accused is not bound to disclose his defence in a preliminary enquiry.) 
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Section 209 
Note 5 


5, SuiBcient grounds for comr&itting the accused. — In 
commitment iDroececlings, what the Magistrate has to see is whether 
there are sufficient grounds for commitment and not whether there are 
sufficient grounds for conviction. Hence, where there is a prima facie 
case for commitment the Magistrate is bound to commit the accused 
and is not empowered to enter into nice questions of the probabilities 
of the case and discharge the accused on the ground that in his opinion 
the evidence is not sufficient to sustain a conviction.^ But, in order to 
satisfy himself that there are sufficient grounds for committing the 

Note 5 

1. (’39) AIE 1939 Bom 372(373,374): 40 Cr.L.J. 951, Akbcrallyv. AliMd. (Magistrate 
must consider whether conviction is possible and not whether it is probable.) 
(’38) 1938 M W N 819 (820), Pattii Mudali v. Emycror. (Magistrate to consider 
whether conviction is possible on the evidence.) 

(’37) AIE 1937 All 373 (373) : 38 Cr. L. J, 659, Isliag v. Emperor. (Magistrate, in 
a case of conflicting and doubtful evidence, ought to commit it for trial however 
unevenly balanced evidence may be in his opinion — He cannot usurp functions 
of Sessions Court.) 

(’37) AIR 1937 Mad 654 (655) : .38 Cr. L. J. 703, Ella Reddiv. Emperor. (If there 
merely exists in his mind a reasonable doubt as to the truth or otherwise of the 
evidence before him, he should commit the accused for trial and leave the Ses- 
sions Court to appreciate the evidence for itself.) 

(’35) AIR 1935 Bom 137 (141) : 59 Bom 125 : 36 Cr. L. J. 643 (FB), Ramchmidra 
Babaji v. Emperor. (27 Bom 84 approved.) 

(’87) 11 Bom 372 (374), Empress v. Navidcv Saivaji. (Magistrate ought to commit, 
when there is enough credible evidence to put the party on his trial.) 

(’06) 4 Cr. L. J. 66 (67) : 28 All 705 : 190(i FI 101, Ram Khilaiuanv. Emperor. 
(’04) 1 Cr. L. J. 56 (57) : 26 All 227 : 1904 A W N 3, Chiranji Lai v. Ram Lai. 
(’71) 3 N W P H C R 27 (27), Qtcccn v. Maha Singh. 

(’83) 6 All 40 (42) : 1883 A W N 186, Empress v. Ram Lai Singh. 

(’03) 26 All 564 (567) : 1904 A W N 125 : 1 A L J 292 : 1 Cr, L. J. 510, Fattu v. 
Fattu. (Magistrate has no power to declare the accused guilty or innocent of the 
ofience with which he is charged.) 

(’18) AIR 1918 All 126 (126) : 40 All 615 : 19 Cr. L. .1. 706, Hail Ram v. Ganga 
Sahai. (S. 209 does not empower Magistrate to write a judgment.) 

(’19) AIR 1919 All 9 (10) : 21 Cr. L. J. 61, Sahdeo v. Sarjoo. 

(’03) 27 Bom 84 (89) : 4 BomBBTiO, Emperor v.V arjjoandas. (It is not necessary 
that Magistrate should satisfy himself fully of the guilt of the accused before 
making a commitment.) 

(’27) AIR 1927 All 279 (282) : 49 A11443:2SCr.L..T.281,H3n2^crorv.^Zla7jil/fl7m. 
(If the evidence is balanced then it is a matter to be tried and it is his duty to 
commit for tidal.) 

(’10) 11 Cr. L. J. 692 (694) : 8 I C 631 (Bom), In re Bai Pareati. (Wherea Magis- 
trate entertains a doubt about iveight and quality of evidence, the task of resolving 
the doubt should be left to Sessions Court.) 

(’26) AIR 1926 Cal 528 (528) : 27 Cr. L. .T. 509, Kasim Aliv.SaradaKripa. (Do.) 
(’20) AIR 1920 Cal 40 (41) : 21 Cr. L. J, 10, Mozc Ali v. Emperor. (Magistrate’s 
opinion that the story told by the complainant is exaggerated is no ground for 
not committing for trial before Court of Session.) 

(’24) AIE 1924 Cal 639 (640) : 51 Cal 849 : 26 Cr. L. J. 117, Tarapada Bisioasw 
Kalipada. (Magistrate can form his opinion about credibility of witnesses but he 
cannot closely criticise their evidence.) 

(’08) 8 Cr. L. J. 263 (265) : 1908 P R No. 14 Cr, Hazara v.Bishcn. (The words 
“sufficient grounds’’ in S. 209 do not mean sufficient grounds for convicting.). 
(’23) AIR 1923 Lah 337 (338) ; 4 Lab 69 : 25 Cr. L. J. 238, Matilu v. Emperor. 
(’29) AIR 1929 Lah 403 (404) : 30 Cr. L. J. 234, Emperor v. Wafadar. 

(’13) 14 Cr. L. J, 529 (544, 545) : 21 1. C. 129 (Mad), National Bank of India v. 
Kothandarama. (Magistrate is not entitled to draw inferences from the evidence.) 
(’27) AIE 1927 Mad 277 (278) : 28 Cr. L. J. 120, Ghinnammal v. Konda Reddy, 
(’25) AIR 1925 Mad 1061 (1062, 1063) : 48 Mad 874 : 26 Cri L Jour 1570, In re 
2Ianicka Pandayachi. 

(’20) AIE 1920 All 52 (52) ; 21 Cr. L. J. 318, Makhniv. FarzandAli. (Magistrate 
finding that one or other of accused was concerned in the aSair but discharging. 
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accused for trial by a Sessions Court, the Magistrate is entitled to Section 209 

■weigh the evidence from that point of vie-w- and if be finds that the Rote 5 
evidence against the accused is totally untrustworthy^ and that there 

on ground that there was not sufiicient evidence justifying a conviction — Ecl(7 
that he ought not to discharge.) 

(’20) AIR 1920 Pat 691 (592) : 21 Cr. L. ,1. 202, Bahnahund Das v. Emperor. 

(’20) AIR 1920 Mad 94 (96) : 43 Mad 330 : 21Cr.L. J.91, In rc Gandi Apparazn. 

(Committing Magistrate discharging the .accused by giving him “benefit of doubt” 

— Held Magistrate was not entitled to discharge the accused.) 

(’16) AIR 1916 M ad 1220 fl227. 1228) : 16Cr.L..T. -iGl.Earasanpavua v. Kararavva. 


i t 







('93)1893 Pun Re No.lCr,p.4(5) [FB),MangalSingh\. Empress. (Magistrate is bound 
to consider whether the evidence discloses the existence of any of the general or 
special exceptions contained in Penal Code.) 

(’25) AIR 1925 Oudh 107 (IGS) ; 25 Cr. L. J. 1189, Chedda Khan v. Emperor. 
(’03) 1903 Pun L R Eo. 148, p. 408 (409), King-Emperor v. Mali. 

(’29) AIR 1929 Sind 137 (139) : 30 Cr. L. J. 845 : 23 Sind L R 340, Emperor v. 
Walidino. (Magistrate is not justified in allowing long cross-examination of wit- 
nesses as ho has onlj- to find whether there was a prima facie case for committing 
to the sessions or not.) 

(’30) AIR 1930 Sind 99 (103):31 Cr.L.-J. 117:24 SLR 9G, Kur Khan v. Emperor. 
(’72-92) 1 L B R 348 (348), Crown v. Po Nijam. 

(’ll) 13 Cr. L. J. 688 (088) : 16 I. C. 336 (Cal), Fazar AH v. Mazharnlla. 

(’15) .4IR 1915 All 86 (87) : 16 Cr. L. J. 139, Mangat Bni v. Emperor. 

(’28) AIR 1928 Bom 220 (220, 221) ; 29 Cr.L. .1.987, Bnrjorji yoivroji v. Emperor. 
(’81) 2 Weir 652 (653). 

(’35) AIR 1935 All 360 (368) : 36 Cr. L. .7. 1103, Alopi Din v. Emperor. (Jlagis- 
trate not to weigh evidence or give benefit of doubt to accused but to see whether 
there is sufficient evidence to commit.) 

[See (’33) AIR 1933 Lah 39 (39) : 34 Cr. L. .1. 39, Mahamad Khan v. Emperor, 
(Evidence both against and in favour of accused — Magistrate committing to 
sessions deliberately leaving it to Sessions Court to decide as to reliability of the 
evidence — Commitment not quashed.)] 

[See also (’31) AIR 1931 Cal 607 (611) ; 59 C.al 275 : 33 Cr. L. J. 3. Slier Singh 
V. Jiicndranaih Sen. (Prima facie c.ase is not the same thing as “proof,”)] 

2. (’39) -AIR 1939 Bom 372 (373) : 40 Cri L Jour 951, AkberaUij v. Ali Mahomed. 
(’38) 1938 M W N 819 (820), Pattu Mudali v. Emperor. 

(’37) AIR 1937 Mad 654 (655) : 38 Cr. L. J. 703, Ella Beddi v. Emperor. (Magis- 
trate is not precluded from finding that prosecution case is false.) 

(’37) AIR 1937 Pesh 12 (13) : 38 Cri L Jour 427, Faeal Eazak v. Emperor. 

(’35) AIR 1935 Bom 137 (138) : 59 Bom 125 : 36 Cr. L. J. 643 (FB), Eamchandra 
Babaji V. Emperor. 

3. (’04) 1 Cr.L.J. 519 (524);2G All 564:1904 AWN 125:1 ALT 292, Faitav. Fattu. 
(’22) AIR 1922 Mad 43 (44) : 23 Cri L Jour 209, Ponniah Tirnmalai Vandayya 

V. Emperor. (To hold otherwise would be to make the preliminary enquiry 
directed by the Code a mere matter of form, while it is intended to be a safeguard 
against false or frivolous cases being sent up for trial and innocent men from 
being put to the trouble and expense of undergoing a trial in the Court of Session.) 
(’38) 1938 M W N 819 (820), Paitu Mtidali v. Emperor. 

(’37) AIR 1937 Mad 654 (665) : 38 Cri L Jour 703, Ella Ecddi v. Emperor. (He 
should not, of course, require, in cases triable exclusively by the Court of Session, 
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:Section 209 
Note 5 


are not sufficient grounds for commitment,'* lie is bound to discharge 


(’07) 5 Cv. L. J. 213 (215) ; 9 Bom L R 225, Em-peror v. Baiuji Hari. 

(’33) AIR 1933 Bom 158 (IGl, 102) : 57 Bom 430 : 34 Cr, L. J. 504, Emperor v. 

Parasliram Bliilca. (Overruled in A I E 1935 Bom 137 (FB), on another point.) 
(’24) AIR 1924 Cal 039 (040) : 51 Cal 849 : 20 Cr.L.J, 117, Tarapada v.Kalipada. 
(’20) AIR 1920 Cal 528 (528) : 27 Cri L Jour 509, Kasim All v. Sarada Kripa. 
(’02-03) 7 Cal W N 77 (79), Harbans Singh v. Fakir Das. 

(’99) 1899 All W N 135 (135), Empress v. Dukes. 

(’10) 11 Cr. L. J. 751 (752) ; 8 I. C. 1044 (Lah), Mir Abdullah v. Emperor. 

(’10) 11 Cr. L. J. 18(19) : 4 I. C. 012 : 1909 Pun Ee No. 10 Cr, Sultani v. Emperor, 
(’23) AIR 1923 Lah 279 (279) : 23 Cr. L. J. 001, Ahmed v. Emperor. 

(’23) AIR 1923 Lah 337 (338) : 4 Lah 09 : 25 Cr, L. J. 238, Maulu v. Emperor. 
(’26) 92 Ind Cas 450 (451) : 27 Cr. L. J. 274 (All), Itatan Mani v. Hans Earn, 
(’20) AIR 1920 Pat 40 (48) : 21 Cr. L. J. 328, Tincouri v. Emperor. 

(’25) .AIR 1925 Pat 279 (280) : 25 Cr.L.J. 1089, Munshi Mander v. Karu Mander, 
(’14) AIR 1914 Mad 424 (425) : 15 Cr. L. J. 373, In re Damappa Pillai, 

(’10) 11 Cr. L. J, 092 (093, 694) ; 8 I. C. 631 : 35 Bom 163, In re Bai Parwati. 
(’10) AIR 1910 Mad 1226 (1227, 1228) : 10 Cr. L. J. 307 (308), Narasappayija v. 

Harasayya, (JIagistrate may examine varying statements of the witnesses for 
. prosecution in order to adjudge on their credibility.) 

<’18) AIR 1918 U B 11 (11, 12) : 3 U B E 29 : 19 Cr. L. J. 102, Nga Hmyin v. 
Emperor, (Proposition laid down in 9 Cal lY N 829 is too wide and is inconsis- 
tent with provisions of sub-s.{2) of S. 213.) 

(’21) AIR 1921 Sind 5(0); 15 Sind L IL 1: 22Cv.h.1. 510, AidasTckchandr.Saban, 
(’25) AIR 1925 Oudh 107 (168) : 25 Cr. L. J. 1189, Ghhcda Khan v. Emperor. 

(Magistrate not bound to commit where conviction is impossible.) 

(’27) AIR 1927 Rang 74 (78) : 4 Rang 471 : 28 Cr.L.J. 219, Maying Htin Gyaxo v. 
Mating Po Sein. 

(’03) 1903 Pun L R No. 148, p. 408 (409), King-Emperor v, Mali, 

(’81) 1 Weir 288 (289). (Where thoi-o is not sufficient evidence to warrant a commit. 

ment, the Magistrate is not justified in mating a commitment.) 

■(’91) 2 Weir 200 (201), Sankarayav.Kcralal Subba Aiya, (Where Magistrate had 
doubted whether any offence had been committed at all, he was justified in dis- 
charging the accused.) 

(’30) 1930 Mad W N 683 (683, 684), Venkatastvami v. Bayya Chimpiri. 

■(’31) 1931 Mad W N 116 (117, 118), Chandrakasi Malavairayer v. Emperor, 
(Defence evidence showed that prosecution witnesses could not be believed — Dis- 
charge of accused is justified.) 

(’13) 14 Cr. L. J. 491 (491) : 20 I. C. 747 (All), Shahsad v. Emperor. 

■(’24) AIR 1924 All 004 (065) : 46 All 537 : 25 Cr.L.J. 795, Ganpai Lai v. Emperor. 
(’25) AIR 1925 All 070 (070, 671) : 27 Cr. L. J. 2, Akbar AH v. Baja Bahadur. 
(’70) 14 Suth W R Cr 16 (16), Queen v, Kristo Doha. 

[See (’20) AIR 1920 Pat 5 (8) : 26 Cr. L. J. 1589, Pershad Tcivari v. Etnperor,'] 
4. (’35) AIR 1935 Bom 137 (138, 141, 143) : 59 Bom 125 : 30 Cr. L. J. 043 (FB), 
Bamchandra Babaji v. Emperor. 

‘(’84) 1884 All W N 14 (14), Empress v. Sumer. (Insufficient evidence — Discharge 
justified.) 

■(’24) AIR 1924 All 604 (005) : 40 All 537 : 25 Cri L Jour 795, Ganpai Lai v. 
Emperor. (Magistrate satisfied that prosecutio'n was baseless.) 

(’95) 1895 Eat 746 (746), Empress v. Vaja Baiji. 

(’72) 19 Suth W E Cr 49 (51), Bajah Nilmonce v. Ooma Churn. 

'(’23) AIR 1923 Lah 279 (280) : 23 Cri L Jour 001, Ahmed v. Emperor. 

(’99) 1899 All W N 135 (135), Empress v. Dukes. 

‘(’15) AIR 1915 Cal 715 (716) : 16 Cri L Jour 5 (7), Sreemanta Ghaiicrjee v. 
Surendra Nath. (Magistrate is bound to discharge an accused if he believes that 
he has committed no offence.) 

‘(’78) 1878 Pun Re No. 35 Cr, p. 86 Crown v. Fakir Ali. (Evidence conjectural — But 
the ease committed on the ground that case was serious — Commitment was 
quashed.) 

'(’91) 2 Weir 255 (257), Chinnasamy Naidu v. Veeriah Naidti. 

'(’05) 2 Cri L Jour 534 (549) ; 9 OWN 829, Shco Bux Bam v. Emperor. (Mere 
suspicion, even strong suspicion, is not enough for commitment.) 

‘(’33) AIR 1933 All 482 (484) : 34 Cri L Jour 1201, Ml. Inoyia v. Harbans Prasad. 
(If the Magistrate discharges the accused in such a case the Magistrate cannot be 
said to usurp the functions of a trial Court.) 
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tho accused under this section. See also Kotes to 5.407, and the 
undermentioned cases.® 

6, “Shall discharge him.” — It has been seen in Kote 5 that 
when the Magistrate finds that there are no sufficient grounds for 
committing the accused, he is bound to discharge him. Hence, where 
in a proceeding against A some of the witnesses say that the offence 
was committed by JB, the JIagistrate should not suspend the proceed- 
ing against A and go on with the case against B, with a view to 
commit either the one or the other of them. The iMagistrate should go 
on wfith the inquiry against A, and proceeding should not be started 
against B until A is either convicted, acquitted or discharged.^ 

It has been held that an order of discharge may be presumed to 
have been made though there is no formal order on the record.- 
Similarly, it has been held that where a person is charged with a 
major offence and the Ufagistrate, finding that such a charge does not 
lie, frames a charge for a minor offence and proceeds on the basis of 
such charge, his proceeding amounts to a discharge of the accused 
with reference to the major offence so as to enable a Court of revision 
to direct a further inquiry or a commitment to the sessions.® But, where 
the prosecution did not press for a charge being framed for a major 
offence, the mere fact that the accused has been charged with a minor 
offence does not mean that he has been discharged in respect of the 
major offence.^ 

7. Effect of order of discharge, — An order of discharge does 
not operate as an acquittal and does not bar a fresh trial of the 
accused for the same offence (s. 403). But the person discharged is no 
longer an accused person and the disqualification of an accused person 
to give evidence in his own case does not attach to him.^ A discharge 
is also such a termination of a prosecution as would entitle the 


[See (’32) AIE 1932 Bang 193 (194) : 10 Bang 495 : 34 Cri L Jour 187, Emperor 
V. Maung Chit Sen.] 

5. (’39) ADI 1939 Mad 253 (254, 255) : 40 Cri L Jour 392, Palaniappa Tlievan v. 
Karuppa Gonnden. (Magistrate in preliminary inquiry of dacoity case discharg- 
ing accused ns no prima facie case made out against them — Magistrate acting 
properly in assessing evidence — Sessions Judge who took different view held 
acted improperly in ordering commitment of accused for dacoity without specific 
.finding of prima facie evidence of dacoity.) 

(’73) 1873 Bat 73 (73), Beg, v. Sangapa. (Magistrate not justified in discharging 
. an accused person merely because he had been illegally arrested by the police.) 
(’74) 1874 Pun Be No. 17 Cr, p. 29, Nihal Singh v. Mohamda. (Ofience disclosed 
different from oSence complained — No ground for discharge.) 

Note 6 

1. (’29) AIE 1929 Sind 17 (17) ; 30 Gr. L. J. 459, Slier Mahomed v. Emperor. (A 
contrary procedure is not illegal but was held to be unsuitable.) 

2. (’77) 1 Bom 610 (619), Beg. v. Hanmanta. 

3. (’19) AIE 1919 All 66 (66, 67) : 42 All 128 : 20 Cri L Jour 778, Sheo Narain 
Singh v. Badha Mohan. 

(’32) AIE 1932 Nag 85 (85) : 33 Cri L Jour 558, Bam Bao v. Emperor. 

4. (’19) AIE 1919 Mad 847 (847) : 19 Cri L Jour 945 : 41 Mad 982 (983), In re 
Marappa Goundan. 

See also S. 253 Note 4; S. 403 Note 14 and S. 437 Note 8. 

Note 7 

1. (’08) 9 Cr. L. J. 370 (372) : 4 Low Bur Eul 362, Aung Min v. Emperor. (This 
is so whether the order of discharge is legal or illegal.) 


Section 209 
Notes 5-7 
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Section 209 
I^otes 7-12 


discharger! j^erson to maintain an action for damages for malicious 
l)rosecution.“ 

8. Power of Magistrate to award compensation to accused on 
discharge. — See S. 250 and Notes thereunder. 

9. Recording reasons for discharge, — The Magistrate must 
record his reasons when he discharges an accused person under this 
section.^ But he need not record a formal judgment as laid down in 
S. 367.^ Where there are several accused and different accused are 
discharged at different stages of the inquiry, it is enough if the reasons 
for their discharge are recorded at the end of the inquiry.^ 

10. Order by superior Court for further inquiry or commitment to 
sessions. — See Ss. 435 to 439 and Notes thereunder. 

14. “Unless it appears . . . accordingly.” — Where there are 
not sufficient grounds for commitment, the ]\Iagistrate may, in iDroper 
cases, try the case himself or send it to any other Magistrate for trial 
instead of discharging the accused.^ But where there are good grounds 
for commitment the Magistrate is bound to frame a charge and commit 
the ease to the Court of Session. He has no power in such cases to 
send the case to a Magistrate with special powers under S. 30, although 
such specially empowered Magistrate may have jurisdiction to try the 
offence.^ A Jlagistrate should not treat a grave offence beyond his 
jurisdiction as a less grave offence in order to bring it within his 
jurisdiction.® 

12. Sub-section (2) — Discharge without completing inquiry 
where charge is groundless. — Section 195 of the Code of 1872 
expressly forbade a Magistrate in a preliminary inqiriry under this 
chapter to discharge an accused person before completely taking the 
evidence for the prosecution. This provision has been omitted in the 
later Codes and sub-s. (2) has been added which expressly permits the 
Magistrate to discharge an accused person at any stage of the inquiry 

2. (’81) 6 Bom 376 (380), Vcmi v. Goorya Narayan. 

Note 9 

1. (’39) AIR 1939 Bom 372 (374) :40 Or. L. J, 951, Akbcrally v. Ali Mahomed. 
(’27) AIR 1927 Rang 74 (78) ; 4 Rang 471 : 28 Cr. L. J. 219, Matmg Htim Gryaw 

V. Maying Po Sein. 

2. (’18) AIR 1918 All 126 (126) : 40 All 615 : 19 Cr.L. J. 706, Hait Bamv.Ganga. 

3. (’22) AIR 1922 Mad 195 (196, 197) : 24 Cr. L. J. 269, Naramban v. Emperor. 

Note 11 

1. (’37) AIR 1937 Lab 217 (219) : 38 Cri L Jour 992, Eirpal Singh v. Emperor. 
(Magistrate has jurisdiction to decide whether the ofieuce was triable by Sessions 
Court or was triable by himself — And where there is nothing to show that the 
Magistrate snatched at any jurisdiction or perversely held that the oBenee was 
one triable by himself in order to minimize the oBence his order will not be upset.) 

(’99) 22 Mad 459 (460) : 2 Weir 254, Qneen-Empress v. Eangamani. 

(’84) 10 Cal 85 (86) ; 13 Cal L E 375, Empress v. Paramananda. (Section 209 
empowers a Magistrate holding an enquiry to try the case himself if he thinks 
that only an oBence within his jurisdiction has been committed although there 
is some evidence which if believed would take the case out of his jurisdiction — 
But this course should be very rarely, if ever, taken by any ofiicer invested 
with special powers under S. 30.) 

2. (’03) 7 Cal W N 457 (460), Amir Khan v. Emperor. See also S, 30 Note 3. 

3. (’ll) 12 Cri L Jour 20 (20) : 81. C. 1103 (Mad), Jamal Mahomed v. Moideen Sa. 
(A Magistrate should not treat a grave ofience beyond his jurisdiction as a less 
grave oSence in order to bring it within his jurisdiction.) 
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if be finds that the charge is groundless although he has not fully 
taken the evidence either for the prosecution or for the accused.’^ 
Thus, when the account given by the prosecutor himself, of a trans- 
action is of such a nature as to deprive it of a criminal character, the 
Magistrate is justified in concluding that the charge is groundless and 
in discharging the accused immediately without proceeding further 
with the inquiry." But an order of discharge under this sub-section 
can only be passed by a Iilagistrate who is legally seised of the case. 
Thus, where a case cannot be taken cognizance of, for want of a com- 
plaint from the proper source under S. 195, the Magistrate cannot 
discharge the accused under this sub-section.^ 

13. Revision. — See Ss. 435 to 439 and Notes thcrcimdcr. 


2 1 ( 1 ) When, nxDon such evidence being 

When charge is to be taken and such examination (if 

any) being made, the Magistrate 


* Code of 1882 : S. 210. 

SIO. tYhcn, upon such evidence being taken and such examination (if any) 
When eharne is In he in^de, the Magistrate tinds that there are suffi. 

framed ^ cient grounds for committing the accused for trial, he 

^ ' shall frame a charge under his hand, declaring with 

what offence the accused is charged. 

Charge to he cxplamcd, As soon as the charge has Iccn framed, it shall be 
and copy furnished to read and explained to the accused and a copy thereof 
accused. shall, if he so requires, be given to him free of cost. 


Code of 1872 : S. 198, para. 1 and S. 199. 

19S. When the Magistrate dctorniincs to send the accused person before the 
n f Couft of Sesslon Or High Court for trial, he shall after the 

' 0/ c rgc. evidence has been recorded, make a written instrument 
under his hand and seal, declaring with what offence the accused person is 
charged, and shall direct him to be tried by such Court on such charge. He shall 
also record his reasons for committing such accused person. 


199. As soon as the charge on which the accused person is to be tried has 
.7 _ .77 been prepared, it .shall be read and explained to him: 

r j ^ and a "copy or translation thereof shall be furnished to 

furmshed to accused. 

Code of 1861 : Ss. 227 and 233. 

Copy of charge to he 2S7. As soon ns the charge on which the accused 
furnished to accused person is to be tried has been prepared as hereinafter 
person. directed, it shall be read to him, and a copy or trans- 
lation of it shall be furnished to him, if he require it, * * * 

233. When the Magistrate has determined to send the accused person before 
TVT ni ft n ..1 • ■ *be Court of Session for trial, he shall make a written 

to contain instrument under his hand and seal, declaring with 

■ what offence the accused person is charged, and shall 

direct the accused person to be tried by such Court on such charge. A copy of this 
instrument shall be forwarded with the record of the preliminary inquiry to the 
Court of Session before which the accused person is to be tried, and a copy shall 
also be sent to the- Public Prosecutor or to the officer appointed to conduct the 
prosecution. 


Note 12 

1. (’84) 1884 Eat 201 (201), Dhanjibhot/ v. Ft/arji. 

(’33) AIR 1933 All 690 (694);34 Or. L. J. 967:55 All 1040, S. H. -Jhahwala v. Emperor. 

2. (’28) AJB 1928 Lah 945 (940), Antar Nath v. Emperor. 

(’84) 1884 Eat 201 (201), Dhanjibhoy v. Pyarji. 

See also S. 253 Note 7. 

3. (’33) AIR 1933 Mad 413 (416): 34 Gr. h. 3. SOO, Subramanyav.SicamiKannu. 
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ection 210 
Note 4 


is satisfied that there are sufficient grounds for 
committing the accused for trial, he shall frame a 
charge under his hand, declaring with what oftence 
the accused is charged. 

As soon as such charge has been framed, it 
, , , . , shall be read and explained to 

Charge to be explained, ^ „ 

and copy furnished, to the accused, and a copy thereof 

shall, if he so requires, be given 
to him free of cost. 


Synopsis 


1. Legislative changes (S. 210 and 

S. 213). 

2. Scope of the section. 

3. “ When upon such evidence 

being taken.” 

4. Examination of the accused. 

See S. 342 and Notes thereunder. 

5. ” Is satisfied that there are suffi- 

cient grounds for committing 
the accused.” 

6. ‘‘He shall frame a charge.” 

7. Form and contents of charge. 

See Ss. 221 to 232, 


8. Joinder of charges. See Notes 

under S. 207 and Ss. 233 to 239, 

9. Power of Sessions Court to add 

to or alter charge framed by 
committing Magistrate. See Note 
under S. 226. 

10. Plea of insanity raised in defence 

— Procedure. See S. 469. 

11. Sub-section (2) — Charge to be 

read and explained to accused. 

12. Right of accused to cross- 

examine prosecution witnesses 
after charge is framed. See 
S. 213 Note 7. 


Other Topics (miscellaneous) 


Addition or amendment of charges. See 
Note 2, 

Committal where some to be committed 
and others who need not be committed. 
See S. 206 Note 6. 

Discharge even after charge. See Note 2. 
Duties of Magistrate under this chapter. 
See Ss. 209 to 213 ; S. 209 Notes 5 and 
6; S. 208 Note 6. 

Duty of framing charge is with Magis- 
trate. See Note 6. 


Framing charge as opposed to com- 
mittal. See Note 2. 

Improper addition of charges. See Note 6. 

Jurisdiction of District Magistrate to 
interfere. See S. 206 Note 8. 

Object of the section. See S. 206 Notes 
3 and 4. 

Scope of enquiry. See S. 209 Notes 5 
and 6. 

Sessions Court without jurisdiction. See 
S. 206'Note 9, 


1. Legislative changes (S. 210 and S. 213), 

Differences hekueen Codes of 1861 and 1872 — 

Eeferring to the circumstances under which a case could be com- 
mitted to the sessions, S. 226 of the Code of 1861 used the words 
“when evidence has been given before a Magistrate which aiipears 
to be sufficient for the conviction of the accused” whereas the 
words used in S. 196 of the Code of 1872 were "when evidence has 
been given before a Magistrate which appears to justify him in 
sending the accused person to talce his trial ” 

Changes made in 1882 — 

(i) The opening words of the section were added in order to make 
it clear that the Magistrate must consider the evidence for the 
accused also before determining the question whether he should 
discharge the accused or whether he should frame a charge 
against him. 
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(2) The provision for the supply of a translation of tlie charge to 
the accused, which occurred in the prior Code (s. los), was 
omitted. 

(3) The provision that the supply of a copy of the charge to the 
accused should be free of cost was new. 

(4) The Code of 1872 provided that the order for commitment should 
he made in the charge itself (s. lOS of the Code) whereas the 
Code of 1SS2 provided for a separate order of commitment (S. 213), 

Ghanges made in 1S98 — 

Sub-section (2) to S. 213 was newly added providing for the cancella- 
tion of a charge already framed by the Magistrate and the discharge 
of the accused even after a charge was framed against him. 

2. Scope of the section. — Section 209 lays down when an accused 
person may he discharged in commitment proceedings. This section 
provides for the framing of a charge in such proceedings. A charge 
under this section should he framed only if the [Magistrate is satisfied 
that there are good gi-ounds for commitment. But the mere framing, 
of a charge does not, by itself, amount to a commitment, which should 
be made by a separate order under s. 213.^ It may also bo noted that 
the order of commitment under s. 213 cannot be made immediately on 
a charge being framed, or simultaneously with it- without anything 
further being done. There is a further procedure to be followed under 
ss. 211 to 213 before an order of commitment can be made. Moreover, it 
is open to a Magistrate to take further evidence after the charge is 
framed and if upon such evidence being taken, he finds there are not 
sufficient grounds for committing the accused, he can cancel the charge 
and discharge the accused.® It is also open to a DIagistrate to amend 
the charge after it is framed and jmoceed to try the case himself 
instead of committing it to the sessions.^ 

3. “When upon such evidence being taken. ” — This expres- 
sion refers to the evidence mentioned in S.20S, sub-ss. (l) and (3).^ The- 
section requires that the Magistrate should consider whether there are 

’ sufficient grounds for committing the accused to the sessions, only 
after such evidence has been taken. Hence, the Magistrate has no- 
power to frame a charge under this section until he has taken all the 
evidence which the accused may desire to produce,® But this does not. 


Section 210 — Note 2 

1. (’85) 15 Cal 608 (622) (FB), Bari Dass v. Saritulla. (Per Princep, J.) 

(’10) 11 Ori L Jour 486 (487, 488) : 7 Ind Cas 450 (Bom), Emperor v. Vcnhateslu 
(’14) AIE 1914 Cal 312 (312) : 15 Cri L Jour 16, Arjicn Naik v, Bira Bhoi. 

2. (’40) AIE 1940 Pat 355 (359) ; 19 Pat 413, Mtisahru v. Emperor, 

3. (’40) AIE 1940 Pat 355 (359) : 19 Pat 413, Musahrii v. Emperor. 

[But see (’81) 1881 Eat 161 (162), la re If ari. (Case under prior Code; not good Isitr.] 

4. (’10) 11 Cr. L. J. 486(488) : 7 1. 0. 450 (Bom), Emperor v.Yenkatcsli SadasMv,- 
See also S. 213 Note 1. 

Note 3 

1. (’36) AIE 1936 Lab 533 (535): 17Labl76 : 37 Cr. L. J.742 (FB). Mt. Niamat v. 
Emperor. 

2. (’98) 20 All 264 (265) : 1898 AWN 52, Queen-Empress v. Alimadi. 
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Section 210 
Motes 3-6 


mean that a Magistrate is hound to stcmmon any witness that 
a party may desire to call; under suh-s.(3) of S. 203 the Magistrate has 
a discretion to refuse an application for summons to any witness.^ 
Similarly, the Magistrate need not go on recording evidence when it 
is unnecessary to do so. Thus, when the evidence already let in by 
the prosecution is sufficient to establish a 'privia facie case against the 
accused, the Magistrate is not bound to take the rest of the prosecution 
evidence also.'^ Section 203, sub-s.{l) empowers the Magistrate to call 
for any evidence that he may consider necessary and it is open to him 
to call witnesses himself and take their evidence for the purpose of 
finding out if the case is a fit one for committal to the sessions.® 

As to the power of a Magistrate to frame a charge on the basis of 
evidence recorded by another Magistrate, see Notes under S. 350. 

See also Notes under Ss. 208 and 209. 

4. Examination of the accused. — See S. 342 and Notes thereunder. 

5. “Is satisfied that there are sufficient grounds for com- 
mitting the accused. ” — A charge must be framed under this section 
only on the Magistrate being satisfied that there are sufficient grounds 
for commitment.^ As to what are sufficient grounds for commitment, 
■see Notes under S. 209 and the undermentioned cases.” 

6. “He shall frame a charge.” — The task of framing a 
charge is the duty of the Magistrate and not of the prosecutor.^ The 
Llagistrate must base the charge on the materials before him and not 
merely on the allegations of the complainant or prosecutor. He may 
frame a charge for any offence disclosed on the evidence though it 
may be different from that mentioned in the complaint.^ In framing 
a charge, the Magistrate must confine his attention to the question as 
to what offence is disclosed on the materials before him and should 
not be influenced by any considerations as to what would be the effect 

'(’04) 1 Cri L Jour 357 (357, 358) : 26 All 177, Emyeror v. Muhammad Hadi. 

3. (’12) 13 Cr. L. J. 778 (779, 780) : 17 Ind Gas 410 : 36 Mad 321, Sessions Judge 
of Coimhatorc v. Immudi Kumara Kangaya, 

4. ‘(’33) AIR 1933 All 690 (694, 695) : 55 Al'l 1040 : 34 Cri L Jour 967, S. H. 
Jhabiuala v. Emperor. 

(’66) 3 Mad H C R App ii (iii). 

5. (’26) AIR 1926 Pat 5 (8) : 26 Cri L Jour 1589, Parshad Tewari v. Emperor. 
(If the police do not send up all the material witnesses, it is the committing 
Magistrate’s duty to examine them himself.) 

Note 5 

1. (’81) 1881 Pun Re No. 6 Cr, p. 5 (6), Empress v. Gyano. 

2. (’92) 15 Mad 323 (325, 326, 327) : 1 Weir 366, Srinivasa v. Annaswami, 
(Charge under S. 372, Penal Code, against manager of temple for appointing danc- 
ing girl for temple — Finding that dancing girl of temple lived partly at least by 
prostitution — Held, that charge must be framed.) 

(’81) 6 Cal 582 (583) : 8 C L R 255, Empress v. Salik Roy. (Charge under S. 211, 
Penal Code, for bringing false charge — Held that commitment was not illegal 
merely because the complaint, which the accused made, had not been judicially 
inquired into but was based on the report of the police that the case was a false 
one.) 

Note 6 

1. (’1889) 1889 Pun Re No. 26 Cr p. 85 (89) (FB), Sant Singh v. Empress, 

2. (’69) 12 Suth W R Cr 40 (41) : 5 Beng L R App 82, Kalidas v. Mohendranath. 
'(’98) 11 C P L R Cr 9 (9, 10), Local Government v. SuJilia Musalman, 

;See also S. 254 Note 5. 
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of framing a charge for a particular offence.^ Further, the Magistrate 
should he careful not to mention anj-thing in the charge in a form 
which is not justified by the materials before him.^ 

Though a iilagistratc is at liberty to frame a charge for any 
offence disclosed on the materials before him, he cannot frame a charge 
which would amount to his prejudging the ease which has to he tried 
by another Court. Thus, where an accused was charged with the 
offence of wrongful confinement and he raised the defence that he had 
lawful excuse for his act because the person confined was caught in 
his house under circumstances which led to the belief that he had 
committed house-breaking by night, and the l\Iagistrato committed 
the accused, not only for wrongful confinement but, disbelieving the 
defence, also for fabricating false evidence and making a false charge, 
it was held that the commitment in respect of the two last charges 
was illegal inasmuch as in putting the accused on his trial on such 
charges the Magistrate was really prejudging the defence which the 
accused had raised to the first charge."'"’ 

"'d^here, under S. 423, the appellate Court directs a Magistrate 
to commit the accused for trial before the Court of Session, the 
^Magistrate has no jurisdiction to make further enquiry and the enquiry 
already held is sufficient for the purposes of this chapter. The Magistrate 
has then to frame a charge under this section and to proceed under 
Ss. 211 and 213 to commit the accused.® See also s, 423 KoteSO. 

7. Form and contents of charge. — See Ss. 221 to 232. 

S. Joinder of charges. — See Notes under S. 207 nnd Ss. 233 to 239. 

9. Power of Sessions Court to add to or alter charge framed by 
committing Magistrate. — See Notes under S. 226. 

10. Plea of insanity raised in defence — Procedure. — See S. 469. 

11. Sub-s. (2) — Charge to be read and explained to accused, 
— This sub-section requires that after the charge is framed it must be 
read and explained to the accused. A mere framing of the charge is 
not enough.^ 

12. Right of accused to cross-examine prosecution witnesses after 

•charge is framed See S, 213 Note 7. 


2.1 1 /' ( 1 ) The accused shall he required at 
List of witnesses ouce to givc lu Orally or in writing, 
for defence on trial, g, Qf ■t]i0 persons (if any) whoni 

he wishes to he snmnioned to giye evidence on his 
trial. 


* 1882 : S. 211 ; 1872 ; S. 200 paras. 1 and 3 ; 1861 : S. 227. 


3. (’01) 1901 Pun Ee No. 5 Cr, p. 15 {15,16):1901 P L E 51, MuUrji y. Empress. 
See also S. 254 Note 7. 

4. (’89) 1889 Pun Ee No. 26 Cr, p. 85 (90) (FB), Soiii Singh v. Empi'ess. 

5. (’79) 4 Gal L B 338 (339, 340), I^i the matter-of Tiirihnllah. 

■6. (’3.5) AIE 1935 All 579 (583) : 36 Cri L Jour 101^, Sahdeo Bain v. Emperor. 

Note 11 

1. (1865) 2 Sutli W B Cr 50 (50), Queen v. Hurnath Boy. 

2Cr.79. 


Section 210 
Notes 6-12 


Section 211 



1250 


LIST OF WITNESSES FOE DEFENCE 


Section 211 
Notes la-1 


(2) The Magistrate may, in his discretion, allow 
. , the accused to give in any further list of 

Avitnesses at a suhseqnent time; and, 
where the accused is committed for trial before tlie 
High Court, nothing in this section shall he deemed 
to preclude the accused from giving, at any time- 
before his trial, to the Clerk of the Crown a further 
list of the persons whom he wishes to he summoned 
to give evidence on such trial. 


Synopsis 


la. Object of the section. 

1. “ The accused shall be required.” 

2. ‘‘At once.” 

3. Right of accused filing the list — 

Enforcement of attendance of 
witnesses. 


4. Refusal of Magistrate to sum- 

mon witnesses. 

5. Reserving of defence by the 

accused. 

6. Failure of the accused to give a 

list — Effect of. 

7. Further list. 


la. Object of the section. — The purpose of this section is 
niorely that executive authorities should be able to compel the 
attendance of such witnesses as the accused Avishos to be summoned 
in order that when the trial of the case comes on in the Sessions Court, 
the case may be heard from day to day and no time should bo wasted. 
Under S. 291 the accused can examine witnesses who are present in 
Court although they were not previously named by him.^ 

1. “ The accused shall be required.” — After the charge framed 
against the accused has been read and explained to him under S. 210, 
sub-s.(2) above, the Magistrate is hoiincl under this section to require 
the accused to give in a list of witnesses, if any, whom he wishes to be 
summoned to give evidence on his trial in the Court of Session.^ The 
accused must bo clearly and specifically asked for a list of witnesses. 
It is not enough to put the question “Have you any evidence?” Such 
a question is ambiguous and might suggest to the accused, only an 
inquiry as to whether he has witnesses ready in Court." 

The language of the section is imperative, and a failure to ask an 
accused person to give in his list of witnesses will render his conviction 
liable to be quashed, even though he has been tried along with others, 
who had been so asked.^ 

It is also necessary that the names of witnesses for the defence 
must appear on the record. Where a Magistrate omits to enter the 

Section 211 — Note la 

1. (’36) AIE 1936 Lnh 533 (535, 536) : 17 hah 176 : 37 Cr. L. J. 742 (FB). Mt. 
Niamat v. Emveror. 

Note 1 

1. (1865) 2 Sutb W E Cr 50 (50), Queen v. Hurnaili Boy. 

(’05) 7 Bom L E 723 (724) : 2 Cr. L. J. 601, Emperor v. Kondi Bagliu, 

(’34) AIR 1934 Lab 23 (23) : 35 Cri L Jour 616, Mahomed Sharif v. Emperor, 
(Aceusecl must be informed of the necessity of giving in his list of witnesses at 
any time or of the fact that he has a right to give in any such list.) 

2. (’05) 7 Bom L E 723 (724) : 2 Cr. L. J. 601, Emperor v. Kondi Baghu. 

3. (’68) 10 Suth W E Cr 7 (7), Bhugican v. Doyal Gopc, 
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names ofSwitnosses for the defence on the record and the omission is 
brought to the notice of the Sessions Judge, he ought not to try the 
accused, in the absence of such Tritnesses.'^ 

2. “At once.” — The list of witnesses should he presented as soon 
as the charge has been framed.^ The view taken in the undermentioned 
decision" that it is ordinarily incumbent on the accused to put in his 
list of defence witnesses on the day when the order of commiUnnnt is 
made is, it is submitted, incorrect. 

3. Right of accused filing the list — Enforcement of 
attendance of witnesses. — The accused is entitled, as a matter of 
right, to have the witnesses named by him in the list, summoned and 
examined on his behalf at the trial.^ In the event of the witnesses 
ignoring or not complying with the summons, the accused is entitled 
to have their attendance enforced" and the Crown is charged with the 
duty of securing their attendance.^ The examination of such witnesses 
cannot be refused on the ground that it would be inconvenient to 
adjourn the ease in order to secure their attendance.'* When some of 
the witnesses named in the list given by the accused do not appear, 
an application for enforcing their attendance should not be refused, 
though made when the case is ready for arguments."’ A conviction 
will not, however, be set aside on the ground that the attendance of 
some of the witnesses was not enforced unless the accused has been 
thereby prejudiced.® 

$, Refusal of Magistrate to summon witnesses. — A Magis- 
trate may, under the second proviso to S. 216, refuse to summon any 
witness mentioned in the list on the ground that such witness is 
included in the list for the purpose of vexation or delay or of defeating 
the ends of justice. He cannot, however, refuse to summon a witness 
on the ground that he is suspected to be implicated in the offence with 


4. (’72) IS Suth W E Or 20 (20, 21), Queen v. Bajnarain Mytcc. 

Note 2 

1, (’40) AIE 1940 Pat 355 (359) : 1940 P W N 83 (89) : 19 Pat 413, Mmahm 
V. Emycror. (It is not desirable that the presentation of the list of defence 
witnesses should be postponed till the last minute — In this case the list was first 
presented in the Sessions Court.) 

2. (’30) AIR 1930 Cal 188 (189) : 31 Cr. L. J. 695, Kali Bilash v. Emperor. 

Note 3 

1. (’40) AIR 1940 Pat 355 (359) : 1940P WN83 : 19 Fa,tm,Musahriiv. Emperor. 
(1865) 2 Suth W R Cr 6 (6), Queen v. Bhoobun Ishcr Goosama. 

(1865) 3 Suth W R Cr 35 (36), Queen v. Abdul Satar. 

(’71) 15 Suth W R Cr 7 (7) : 6 Beng L E kppQb, Bam Shahaiv.Sanlcar Bahadur. 
(’71) 15 Suth W R Cr 15 (15, 16), In re Uohima Ghundcr Shah, 

(’75) 23 Suth W R Cr 56 (56), Queen v. Prosanno Kumar Moiiro. 

(’31) AIR 1931 Cal 6 (7) : 58 Cal 412 : 32 Cr. L. J. 316, Mam Mamudv. Emperor. 
(’30) AIR 1930 Cal 188 (188) : 31 Cr. L. J. 695, Kali Bilash v. Emperor. 

See also S. 216 Note 2, S. 257 Note 3 and S. 291 Note 3. 

2. (’30) AIR 1930 Cal 188 (188) : 31 Cr. L, J. 695, Kali Bilash v. Emperor. 

(’31) AIE 1931 Cal 6 (7) : 58 Cal 412 ; 32 Cr. L. J. S16, Bain lilamudv. Emperor. 

3. (’31) AIR 1931 Cal 6 (7) : 58 Cal 412 : 92Gr.Tj.I.316,BamMamudv.Empcror. 

4. (’31) AIR 1931 Cal 6 (7) : 58 Cal 412 :S2Cr.L.J.31G, Bam Mamudv. Emperor. 
See also S. 291 Note 3. 

5. (’20) AIR 1920 Cal 531 (531) : 47 Cal 758 : 21 Cr. L. J. 842, Foisuddix. Emperor. 

6. (’30) AIR 1930 Cal 188 (190) : 31 Cr, L. J. 695, Kali Bilash v. Emperor. 
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which the accused is charged^ or that the Magistrate entertains doubts 
as to the value of the evidence of such witness" or that the list contains 
a large number of witnesses,® Where a further list is given under 
suh-s.(2), subsequent to the order of commitment, the Magistrate is 
hound, on receipt of such list, to exercise his discretion and state 
distinctly whether he would summon the witnesses or not. If he is of 
opinion that any witness is included in the list for the purpose of 
vexation or delay or of defeating the ends of justice, the Magistrate 
ought to proceed under the second proviso to S, 216.“^ 

5. Reserving of defence by the accused. — Though the 
language of the section is imperative, there is nothing in it which 
enables the ]\Iagistrate to prevent the accused person from reserving 
his defence for the Court of Session.^ As a matter of fact, the accused 
is entitled to reserve his defence, and refuse to disclose the names 
of witnesses whom he intends to call at the trial.® Thus, where an 
accused on being ashed to give a list of witnesses, does not give it, hut 
says he will file a list subsequently, the Magistrate would be acting 
with sound judicial judgment and in accordance with law, if he does 
not cross-examine the accused as to the names of his witnesses and 
what those witnesses would be called to prove.® This is because there 
may be the danger, in some cases, of the accused running the risk of 
his witnesses being tampered with. In such a case, it will be wise on 
the part of the accused to decline to give a list to the Magistrate, and 
to reserve his defence for the Court of Session.^ 

But an accused person, who has reserved his defence, cannot claim 
to keep back any of his witnesses mentioned in the list from being 
examined by the klagistrate under S. 212, on the ground that his right 
of reserving the defence would be prejudicially affected thereby.® 

6. Failure of the accused to give a list — Effect of. — If 

an accused person, on being asked by the J\Iagistrate to give in a list 
of his witnesses, declines to give in such a list, he cannot compel the 
Magistrate, after committal, to issue summonses for witnesses on his 
behalf. He is, however, entitled under s. 291 to call any witness in the 
Court of Session and examine him, if he is in attendance in such Court, 
whether or not, he has caused such witness to be summoned.^ In such 

Note 4 

1. (’71) 15 Suth W H Or 7 (7) : 6 JBeng L E App 65, Bavi Sliahaiv. Sanhar Bahadur. 

2. (’71) 15 Suth W E Cr 15 (15, 16), In re Mohima Cliimdcr Shah, 

3. (’85) 11 Cal 762 (766), Hurendro Jdarain Singh v. Bhobaniprca Baruani. 

4. (’71) 16 Suth W E Cr 14 (15), Qnccn v. Bajcomnar. 

[See also (’40) AIE 1940 Pat 355 (358) : 19 Pat 413, Miisahru v. Evi'peror,'] 

Note 5 

1. (’70) 13 Suth W E Cr 1 (11) : 4 Beng L E App 1, In re Mohesh Clmnder, 

2. (’92) 14 All 242 (245) : 1892 A W N 83, Qnecn-Evipress v. Hargdbind Singh. 

3. (’92) 14 All 242 (245) ; 1892 A W N 83, Queen-Empress v. Hargobind Singh. 

4. (’97) 19 All 502 (504) : 1897 A W N 134, Queen-Empress v. Shakir AH. 

5. (’96) 18 All 380 (380, 381) : 1896 A W N 114, In the matter of Bndra Singh. 
See also S. 212 Note 1. 

Note 6 

1. (’36) AIE 1936 Lah 533 (536) ; 17.Lah 176 : 37 Cr. L. ,1. 742(FB),i)/A Ahawmt 
V. Emperor. (Ss. 211 and 291 read together show that if the accused has willing 
witnesses at the Sessions Court, he can be allowed to produce them, but if he 
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a case, if the accused applies to the Sessions Court for issue of summons 
to any witness, he is not entitled to the is.suc of such summons. But 
tlie Sessions Court has a discretion to issue summons in such a case 
and where the Sessions Court considers that the evidence of witness 
would be material, it is the duty of the Sessions Court to issue summons 
to such witness." 

Where an accused person gives no list of witnesses to the 
committing Magistrate and api^lies, at a late stage of the trial in the 
Sessions Court, for an adjournment thereof in order to procure the 
attendance of witnesses for his defence, it would he perfectly legal for 
the Court to refuse the application.^ Sec also S. 291 and tlic Notes thereto. 

7. Further list. — It has been seen that for an accused to have 
his witnesses summoned as of right, he must give in a list under this 
section. Where he does not give in his list immediately after the 
charge is framed, the Magistrate has a discretion to accept a list 
subsequently.^ When a further list has been allowed to bo filed by the 
Magistrate under sub-s.(2), it is governed by the same principles, as a 
list under sub-s.(l)." 

An accused committed for trial before a Iligh Court is entitled 
under sub-s.(2) to give to the Clerk of the Crown, at any time before 
his trial, a further list of witnesses for his defence. 


2. 1 2.* The Magistrate maj^, in his discretion, 
Power of Magistrate to siimmon and examine any wit- 
examine such witnesses. j^ess named in anj list given in 

to him finder section ,211. 

*1882 : 3.212; 1872 : S. 200, pnra. 2; 1861 ; S, 207. 

requires the Court to issue process for compelling attendance, he is confined to 
those witnesses whose names he has previously included in his list of witnesses.) 
(’97) 19 All 502 (503) : 1897 AWN 134, Qiiccn-Empress v. Shakir Ali. 

See also S. 216 Note 2, S. 291 Note 3 and S. 540 Note 7. 

2. (’40) AIR 1940 Tat 355 (358, 359) : 19 Pat 413, Musahru v. Emperor. (It is 
not a wise exercise of the discretion for the Sessions .Judge to reject the applica- 
tion on the ground that it is not bona fide or to oiler to issue summons at the 
risk of the accused and on his depositing the expenses of the witnesses, though 
the rejection of the application is not in violation of the law.) 

(’97) 19 All 502(504): 1897 AWN 134, Aiwprcssv.S/ia/cir Ali. (14AI1 242, explained.) 

3. (’25) AIR 1925 Lah 557 (557, 5-58) : 27 Cr. L. 3. IM, Nazir Singh v. Emperor, 
(’24) 25 Cri L Jour 97 (97, 98) : 76 I. C. 97 (Pesb), Abdul Waltab v. Emperor. 

Note 7 

1. (’40) AIR 1940 Pat355(358):1940PWN83(88):19Pat413, Musahru y. Emperor, 
(’36) AIR 1936Lah533(535):17 Lah 176:37 Cr.L.J.742(FB),A/t.N'inwo/!v.jS;jnpfiror. 
(’31) AIR 1931 All 434 (435) : 53 All 692 : 32 Cr. L. J. 849, Earn Ghulam v. Emperor. 

2. (’30) AIR 1930 Cal 188 (189) : 31 Cri L Jour 695, Kali Bilashv. Empcroi-. 

[See however (’40) AIR 1940 Pat 355 (358) : 19 Pat 413, Musahru v. Emperor. (In 

this case it is observe'd that the discretion to accept a supplementary list of 
witnesses under sub-section (2) is to be exercised subject to the provisos to S. 216 
— It is submitted that this is not correct — S. 216 does not refer to the accep- 
tance of a supplementary list of witnesses under sub-s. (2) of S. 211 but to the 
question of issuing processes to the witnesses named by the accused and does 
not make any distinction between witnesses named in the list submitted under 
sub-s. (1) and those named in the supplementary list submitted under sub-s. (2) 
of this section.)] 

See also S. 291 Note 3. 
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Section 213 


1. Scope of the section. — The object of the section is twofold; 
firstly to prevent any hasty comniitinent and to ensure a thorough 
enquiry previous to the commitment^ and, secondly, to prevent the 
concoction of false evidence after the commitment.^ In order to achieve 
this object, the section gives the Magistrate the widest possible discre- 
tion to summon and examine any witness named in the list given by 
the accused under S. 211. Thus, he may summon and .examine the 
witnesses for the defence even w'hen the accused has reserved his 
defence for the Court of Session.^ The discretion thus vested entitles 
the Magistrate to ascertain, after w^eighing the evidence,^ whether 
there is a presumption of guilt against the accused or whether he is 
innocent," for it is possible that after hearing the witnesses for the 
defence the enquiry may result in the discharge of the accused under 
S. 213, sub-s.(2).° But this discretion has to be exercised sparingly and 
cautiously as any inconsiderate or premature examination of witnesses 
may prejudice the accused in his defence at the trial in the Sessions 
Court.^ 

The accused has no right to have his witnesses summoned and 
examined after the charge is framed under S. 210.® And a Magistrate 
is not required to record his reasons for acting or refusing to act under 
this section.® 


2l\ W When the accused, on being required 
^ ^ , ... to give in a list under section 211, 

Order or commitment. t tt. i 

has declined to do so, or when he 
has given in such list and the witnesses (if any) 


• Code of 1882 : S. 213. 

213. When the accused, on being required to give in a list under S. 211, has 
^ . -t „ t declined to do so, or when he has given in such list, 

Order of commitment. witnesses (if any) included therein whom 

the Magistrate desires to examine have been summoned and examined under 

S. 212, the Magistrate may make an order committing the accused for trial by 
the High Court or the Court of Session (as the case may be), and (unless the 
Magistrate is a Presidency Magistrate) shall also record briefly the reasons for 
.such commitment. 

1872 : S. 198, para. 1 and S. 200, para, 2; 1861 : Ss. 226, 227. 


Section 212 — Note 1 

1. See (’70) 14 Suth WRCr 16 (16), Queen v. Kristo Doha. (Necessity of making 
proper inquiries before committing to sessions pointed out.) 

[But see (’70) 13 Suth WRCr 1 (11): 4 Reng LR App 1, Inre Mohesli Ghunder.'] 

2. See (’70) 13 SuthWR Or 1 (11): 4 Beng L R App 1, Ini'e Mohesli Ghunder. ' 

3. (’96) 18 All 380 (381, 382) : 1896 AWN 114, In the matter of Budra Singh. 
See also S. 211 Note 5. 

4. (’10) 11 Cri L Jour 751 (752) : 8 I. C. 1044 (Lab), illir Abdullah v. Emperor. 

5. (’70) 14 Suth W R Cr 16 (16), Queen v. Kristo Doha. 

(’12) 13 Cri L Jour 778 (780) : 36 Mad 321 ; 17 Ind Cas 410, Sessions Judge of 
Coimbatore v. Immudi Kumara Kangaya. 

6. (’06) 4 Cri L Jour 452 (452) : 1906 A W N 306, Emperor v. Mathura. 

7. (’70) 13 Suth W E Cr 1 (11) ; 4 Beng L E App 1, In re Mohesli Ghunder. 

8. (’ 27) AIR 1927 Pat 243 (246): 6 Pat 329 : 28 Cr.L.J. 709, SasdatMianx. Emperor. 
(’12) 13 Cri L Jour 778 (780) : 36 Mad 321 : 17 Ind Cas 410, Sessions Judge of 

Coimbatore v. Immudi Kmnara Kangaya. 

iSee (’15) AIE 1915 Mad 947 (948) : 15 Cri L Jour 704 (704), In re Sessions 
Judge of Madura.'] 

9. (’96) 18 All 380 (381, 382) : 1896 A W N 114, In the matter of Budra Singh. 
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included therein whom the Magistrate desires to 
examine have been summoned and examined under 
section 212, tlie Magistrate ma^’ make an order 
committing the accused for trial by the Higli Court 
or the Court of Session (as the case may l 3 e), and 
(unless the klagistrate is a Presidency Magistrate) 
shall also record briefly the reasons for such 
commitment. 


( 2 ) If tlie Magistrate, after hearing the witnesses 
for the defence, is satisfied that tliere are not sufficient 
grounds for committing tlie accused, he may cancel 
the charge and discharge tlie accused. 


Siib-soction (2) was newly nildcd in the Cotlc- ot 1893. Tor legislative changes, 
see Section 210 Nolo 1. 


Synopsis 


1. “ May make an order commit- ) 

ting the accused." 

2. Commitment by Magistrate hav- 

ing no territorial jurisdiction | 
— Effect. Sec S. olil and Xotes | 
thereunder. I 

3. Commitment to Sessions Court j 

havingno territorial jurisdiction 
to try the offence — Effect. See i 
Motes under Ss. 215 and 531. 1 


4. Reasons for commitment. 

5. Power of Magistrate to cancel 

charge and discharge accused 
or to try him himself. 

6. “After hearing the witnesses for 

the defence.” 

7. Right of accused to cross- 

examine prosecution witnesses 
after charge is framed. 

8. Practice. 


Other Topics (misccllancousj 


'■v;ompromi?c hy prosecutor after com- 
ruittal. See Koto 5. 

Committal in case? of several persons 
jointly charged. See S. 200 Xotc G. 

Committal of a case triable by Jlagis- 
trate — Record of reasons. See Note 4. 

■Committal ot some and trial of thercst. 
See Note 5. 


Defence evidence includes cross-esami- 
nntion of imosccntion evidence. See 
Note 7. 

Doty of Magistrate to weigh evidence. 
See Note 5. 

No cancellation after committal. See 
Note 5. 

No discharge after committal. See 
Note 5. 


1. “May make an order committing the accused.” — This 
section leaves it to the discretion of the committing Magistrate whether 
or not to commit an accused to the Sessions. Hence, even after a 
charge is framed with a view to commitment, the j\Iagistrate may 
change his mind and proceed to try the case himself^ or cancel the 
charge and discharge the accused ; see sub-section (2) . 


2. Commitment by Magistrate having no territorial jurisdiction — 
Effect. . — See S. 531 and Notes thereunder. 


3. Commitment to Sessions Court having no territorial jurisdiction to 
try the offence — Effect. — See Notes under Ss. 215 and 531. 

5. Keasons for commitment. — The section requires the 
committing Magistrate to record his reasons for committing a case to 


Section 213 — Note 1 

1. (’10) 11 Cr. L. J. 486 (487, 488) : 7 Ind Cas 450(30111), Smperor y.Yenhatcsh, 
See also S. 210 Note 2. 


Section 213 
Hotes 1-5 
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Section 213 
Notes 5-5 


the Court of Session.^ Where the offence is not exclusively triable by a- 
Court of Session, the reasons must disclose grounds, not only for not 
discharging the accused, but also for committing the case to the Court 
of Session instead of its being tried by the Magistrate himself." As to 
what are proper grounds for committing a case, see Notes to Ss. 20G, 
207, 209 and 210. 

5. Power of Magistrate to cancel charge and discharge 
accused or to try him himself. — The enactment of sub-section (2) 
in the Code of 1898 makes it clear that even after a charge is framed 
with a view to commitment, the ]\Iagistrate has power to cancel the 
charge and discharge the accused if, in view of the evidence of the 
defence witnesses examined subsequent to the charge, the Magistrate 
considers that there are not sufficient grounds for committing the case.^ 
The decisions prior to the Code of 1898, which held that the Magistrate 
had no such power," are no longer good law. But the sub-section is 
only intended to provide for cases, in which the evidence recorded 
after a charge, so changes the aspect of the case as to leave no reason- 
able doubt that a conviction is not sustainable. It does not apply 
w'hen the evidence merely casts some doubt on the case.^ But when 
the Magistrate comes to the conclusion that the evidence of the 
defence witnesses, examined subsequent to the charge, rebuts that 
produced for the prosecution or renders it so incredible or unreliable 
that a conviction will not follow, he may act upon his opinion and pass 
an order of discharge.'* See also s. 209 Notes 3 and 5, and S. 210 Note 5. 


Note 4 

1. [See (1865) 2 Suth W E Cr 05 (65), Qncm v. Anderson. (Magistrate making 
an inquiry with a view to commit is bound to record specially the evidence on 
which the commitment is made.) 

(’60) 5 Suth IV E Cr 6 (6), Enti^rcss v. Kodai Ealiar. (Magistrate in his grounds 
of commitment should specifically note with exactness and precision the proof 
against each particular prisoner and the manner in which it is supported.) 

(’66) 5 Suth W E Cr 17 (18), Queen v. Ishnr Manjee. (Magistrate should give 
in the grounds of commitment particulars of the case — He should render his 
grounds of commitment a proper and complete act of accusation.)] 

2. (’14) AIR 1914 Bom 237 (238) :3S Bom 114 : 14Cr.L.J.-609,i?7apcror v.Nanji. 
(Omission to give reasons in such a case is not a mere irregularity but illegality.) 

See also S. 347 Note 4. 

Note 5 

1. (’25) .\IE 1925 Oudh 547 (548) : 26 Cr.L.J. 520, Bishamhhar Naihv. Emimw. 
(’18) AIR 1918 U B 11 (11, 12):3 U BE29 : 19 Cr.L.J. 102, Nga Hmyin Y.Emperor. 
(’14) AIR 1914 Cal 312 (312) : 15 Cr. L. J. 16, Arjun Naih v. Bira Bhoi. (Com- 
mitment is not complete before commitment order is formally drawn up — Even 
after recording that the accused is committed, if before the commitment order is 
drawn up, accused’s pleader wants to examine witnesses and the committing 
^lagistrate yields to his request, he can thereafter discharge the accused.) 

(’10) 11 Cr. L. J. 486 (487, 488) : 7 Ind Cas 450 (Bom), Emperor v. Venlcatesh 
SadasUiv. (Mere framing of a charge ns required by S. 210 is distinct from and 
does not amount to an order of commitment which has to be made under S. 213 
— The framing of the charge alone does not divest the Magistrate of his jurisdic- 
tion to proceed with the case and to try the case himself instead of committing it.) 

2. (’81) 1881 Eat 161 (162), In re Mari. 

3. (1900-02) 1 L B R 348 (348), Grown v. Po Nyan. 

4. (’22) AIR 1922 All 168 (169):44 All 57:22 Cr.L.J. 703, Md. Abdul v. Baldco Saliai. 
(’15) AIR 1915 All 186(188):37 All 355:16 Cr.L.J. 429, Dharam Singh v. Joti Prasad. 
(’25) AIR 1925 All 670 (670) : 27 Cr. L. ,7. 2, Ahbar All v. Baja Bahadur. (This 

discretion is to be carefully exercised.) 
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The po■^^'G^• to cancel a charge and discharge the accused aitplies 
only heforc the case is connnitted. Once the case has been coniniiited, 
the Magistrate hccoines officio and cannot tliereafter cliange 
his jnind and cancel the commitment or discharge the accused." 
Moreover, the Magistrate's power under the snb-section arises only in 
cases where he has taken further evidence after the framing of the 
charge; where he has not taken sjich further evidence, lie cannot 
cancel the charge once framed and discharge tlio accused/’ The power 
of cancelling a charge once framed and discharging the accused does 
not apply to trials of warrant cases', the only course open to a Magis- 
trate who, after framing a charge in such cases finds that the charge 
is unsustainable, is to acquit the accused’: see s. 25S and Notes 
thereunder; see also Note i, and Notes to section 210 . 

6. “After hearing the witnesses for the defence.” — As has 
been seen in Note 5 , the power of the Magistrate under sul)-s.(2) to 
cancel the charge and discharge the accused ainses only in cases in 
which, after framing the charge, the ilagistratc examines further 
defence 7oiincsscs ; where further evidence is not taken by him, he 
cannot cancel the charge and discharge the accused.' 

As to whether the phrase “witnesses for defence” in sub-s.(2) is 
wide enough to cover evidence elicited by cross-examination of 
prosecution witnesses, see Note 7. 

7. Right of accused to cross-examine prosecution witnesses 
after charge is framed. — Under the general principles of evidence 
(see Evidence Act, section 13S) and the specific provision contained in 
S. 20s, sub-section (2), tlio accused, in preliminary inquiries in sessions 
cases, is entitled as of right to cross-examine the witnesses for the 
prosecution. Ordinarily, the cross-examination of each witness must 
be made immediately after his examination-in-chief is over ; it cannot 

5. (’05) 2 Cnl L Jour 33a (33)i), Makaru Das v. Jogestear Smgh. (Accused com- 
mitted to Sessions upon certain charges — Committing Magistrate has no jurisdic- 
tion to take further evidence to cancel some of the charges and to try the accused 
on the remaining charges.) 

(1865) 2 SuthWECrS? (57), Queen v. Salim Sheik. (Committal once made cannot 
bo annulled by allowing the prosecutor to file a compromise.) 

(’81) 4 All 150 (152) : 1881 A IV N 1G7, Empress of India v. Janghir. (Do.) 

See also S. 215 Note 7 .and S. 345 Note 15. 

6. (’02) 2 Low Bur Eul 140 (140), King-Emperor v. Ega Po Saw. 

7 . (’25) -AIE 1925 Oudh 547 (547, 548) : 26 Cri L .Tour 520, Bishamharnaih v. 
Emperor. (Magistrate finding that there is no proof that accused has committed 
a part of the offence but that there arc prima facie grounds for believing that ho 
committed the other part and that the circumstances require a commitment to 
the sessions. In committing the case to the sessions with regard to the latter 
part of the offence, the Jlagistrate cannot discharge the accused with reference 
to the former part of the offence but must acquit the accused. It is only in res- 
pect of the offence which is committed to the sessions that the proceedings are 
taken out of the purview of Chap. 21 under S. 347 and with reference to the other 

' part of the oSence, the procedure under that chapter alone should be followed 
and after a charge is framed an accused can only be acquitted and cannot be 
discharged. S. 347 does not authorize such a discharge.) 

Note 6 

1 . (’03) 2 Low Bur Eul 140 (140), King-Emperor v. Ega Po Saw. 


Section 21S 
Notes 5-7 
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Hotes 7-8 


bo resoL-vecl till the examination-in-chief of all the witnesses for a Side 
is over, though the Court can, in the exercise of its discretion, allow 
such reservation. Hence, an accused, who has declined to cross-examine 
the prosecution witnesses then and there and who has not been 
IDermitted by the Magistrate to reserve his cross-examination till a 
later stage, is not entitled to cross-examine the prosecution witnesses 
after the charge is framed;’- a fortiori, if he has already cross-examined 
the prosecution witnesses under S. 20S, before the charge was framed, 
he is not entitled to cross-examine them again after the charge is 
framed.- (Contrast the right of an accused in the trial of warrant cases 
under S. 25G,) The expression “ witnesses for the defence ” in sub-s.(2) 
refers to witnesses whom the Magistrate in his discretion examines 
under S. 212 ; that expression does not include the witnesses for the 
imosecution who are cross-examined, and therefore does not confer any 
right on the accused to cross-examine the prosecution witnesses after 
the charge is framed.^ But the Magistrate has an inherent poiver to 
a.llow the accused an opportunity to cross-examine the prosecution 
witnesses after the charge is framed.’ Further, if the accused did not 
have an opportunity of cross-examining the prosecution witnesses 
before the charge was framed, he is entitled to cross-examine them 
•after the charge is framed and before the order for commitment is 
passed.*' 

As to the right of an accused to cross-examine prosecution 
witnesses in cases where the proceedings are started as a trial of a 
warrant case but subsequently the Magistrate decides to commit the 
•case to the Court of Session, see s. U1 and Notes thereunder. 

8. Practice. — See the unclenncntioned cases.^ 


Note 7 

1. (’29) AIR 1929 Cal 593 (593, 594, 595) : 57 Cal 44 : 30 Cri L Jour 1107, G. V. 
Raman v. Emperor. 

'(’31) AIR 1931 Bom 517 (518) : 33 Cri L Jour GS, K. R. Bhat v. Emperor. 

•(’19) AIR 1919LowBuvl59(lG0):9LBE109:19 Cr.L, J.327, Tamhiv. Emperor. 
■(’17) AIR 1917 Oudh 200 (200) ; 18 Cr.L. J. 105: 190udhCas239, Baldcov. Emperor. 

2. Sec (’31)AIR1931 All 434(435):53 A11692:32Cr.L. J.S49, Ram Ghulam v. Emperor. 

3. (’29) AIR 1929 Cal 593 (595) : 57 Cal 44 ; 30 Cr.L.J. 1107, Raman v. Emperor. 

4. (’29) .\IR 1929 Cal 593 (595): 57 Cal 44 : 30 Cr.L.J. 1107, Raman v. Emperor. 
.(’19) AIR 1919 LowBuvl59(lG0):9 L B R 109: 19 Cr.L.J. 327, Tamhiy.Einperor. 
(’12) 13 Cri L Jour 774 (774) : 39 Cal 885 : 17 I. 0. 40G, Jogendranath v. Motilal. 

(The words ‘‘witnesses for the defence” in S. 213 (2) are wide enough to cover 
evidence extracted by cross-examination from the witnesses for the prosecution.) 
•S. See (’30) AIR 1930 Cal 754 (755) : 57 Cal 945 : 32 Cri L Jour 182, Nanooram 
Goenka v. Fulchand Jaypiiria. 

Note 8 

1. (’66) 6 Suth W R Cr 9 (10), Queen v. Kliooda Sonthal. (The grounds of com- 
mitment and the remarhs of the committing officer should be entered or copied 
in the calendar which ought to be complete in itself.) 

•(’68) 9 Suth W E Cr Cir 5 (7). (Magistrate should be careful to arrange their com- 
mitments with a view to the trials taking place at the earliest or next ensuing 
session, in order to avoid the needless detention of accused persons for iirolonged 
periods.) 
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2 1 A."' [Person cliarged outside iDresidency- 
to-vrns jointly with European British subject. (Repealed 
l)ij seeiion 10 of the Criminal Law Amendment Act, 
XII of 19S3.)] 

The provisions of tlic repoalcd scefion have hecn partly incorporated inS. ‘liS. 


2. 1 5 . t commitment once made under 
Quashing commitments section 21o ' ‘ by a Competent 
under section 213 . Magistrate * * 01’ bj' a CiYil or 

Eevenne Court under section 478, can be cpi ashed by 
the High Court only, and only on a point of law. 


1. Legislative changes. 

2. Scope of the section. 

3. “Once made.” 

4. Under Section 213, etc. 

5. Competent Magistrate. 

6. "Civil or Revenue Court under 

section 478,” 


By the High Court only,” 

8. “On a point of law.” 

9. Grounds held insufficient for 

quashing commitment, 

10. Time for quashing commitment. 

11. Effect of quashing commitment. 


Synopsis 
7. “ 


Other Topics (misccUancoits) 


Commitment made to the prejudice of 
nooused. See Note 9. 

Commitment of an approver. See Note 9. 

Commitment of an European British 
subject. See Note 9. 

Commitment without discretion. Sec 
Note 8. 

Insufficient evidence how far a ground. 
See Notes S and 9, 

Irregularities in procedure how far 
vitiate the trial. See Note 7. 

Issuing a warrant instead of summons. 
See Note 9. 

.Joint inquiry does not vitiate commit- 
ment, See Note 9. 


Joint inquiry and investigation. See 
Note 9. 

No application to quash commitment 
will lie after commencement of trial. 
Sec Note 10. 

Not giving reasons may invalidate. See 
Note 8. 

Section does not apply to directions to 
commit but the High Court may revise. 
See Note 2. 

Want of sanction under S. 195 and lapse 
of sanction. See Note 8. 

When commitment cannot be quashed. 
See Note 10. 

When Sessions Court can discharge 
without trial. See Note 7. 


1. Legislative changes. 

(1) There ws no section corresponding to this in the Code of 1861. 

(2) The explanation to S. 197 of the Code of 1872, which corresponded 

to this section, did not contain the equivalent of the words 
“under S. 218,” and “or by a Civil or Eevenue Court under S. 478.” 


* Code of 1898, original S. 214. 

224:. If any person {not being an European British subject) is accused before 
a Magistrate other than a Presidency Magistrate of 
Person charged outside having committed an offence conjointly with an 
presidency towns jointly European British subject who is about to be commit- 
with European British ted for trial, or to be tried before the High Court on a 
subject. similar charge arising out of the same transaction, 

aud the Magistrate finds that there are sufficient 
grounds for committing the accused for trial, he shall commit him for trial before 
the High Court, and not before the Court of Session. 

1882 :3.214; 1872 :3.197; 1861 : 3.226, 


d 1882 : 3. 215; 1872 ; 3. 197, Expln.; 1861 — Nil. 


Section 215 


Section 215 
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Notes 1-2 


(3) In S. 215 of the Code of 1882, the words “under S. 213 or 214” 

were for the first time introduced and even that section did not 
contain the words “or by a Civil or Eevenue Court under S. 478.” 

(4) In the Code of 1898, the words “or by a Court of Session under 
S. 477 or by a Civil or Eevenue Court under S. 478” were 
introduced after the word ‘Magistrate’. 

(5) The section was amended in 1923. The words “or S. 214” were 
removed by the Criminal Law Amendment Act, Xii of 1923, 
consequent on the repeal of S. 214. Likewise the words “or by a 
Court of Session under S. 477” were removed by the Code of 
Criminal Procedure (Amendment) Act, XVIII of 1923, consequent 
upon the repeal of S. 477. 

2. Scope of the section. — Where a commitment is made — 

(1) under S. 213 by a competent Magistrate, or 

(2) by a Civil or Eevenue Court under S. 478, 

it can be quashed only by the High Court and only on a point 
of laio} 

When the commitment is not made under S. 213 or S. 478, this 
section does not apply. Thus, a commitment under S. 437^ or by the 
Appellate Court under S. 423® or by the High Court under S. 526* is not 
one under S. 213 and the High Court can, in revision, where such 
an order of commitment is open to revision, consider the propriety 
of the order of commitment on points both of law and of fact. An 
order of commitment under s. 347, however, falls within the purview 
of S. 213 and can be quashed, if at all, only under this section.® 

When a commitment is not made by a competent Magistrate, the 
commitment may be quashed under S. 532, which does not apply when 
the commitment is made by a competent Magistrate.® 

The section does not in any way restrict the powers of the High 
Court to pass any orders subsequent to the quashing of the commit- 
ment.^ This section does not control S. 494.® 


Section 215 — Note 2 

1. (’24) AIE 1924 Rang 165 (167) : 1 Bang 526 : 25 Cr.L.J. 261, Mahomed Moidin 
V. Emperor. (High Court cannot quash commitment merely because of doubts as 
to credibility of evidence.) 

(’20) AIR 1920 Mad 144 (145) ; 43 Mad 361 : 21 Cr.L.J. 28, Venhatagiri Aiycr v. 
N. M. Firm. (Letters Patent (Madras) Cl. 15 is controlled by this Section.) 

2. (’07) 6 Cr.L.J. 406 (408) : 12 CWN117:6G. L. J. 760, Bash Behariv. Emperor. 
(’03) 7 Cal W N 327 (328), Pirthi Chand Lai v. Sampatia. 

(’19) AIR1919LB146 (147, 148);9LBR208:19 Cr.L.J. SOI, Tambi v. Emperor. 
(’04) 1 Cr. L. J. 275 (277) : 27 Mad 54 : 7 I. C. 752, In re Ealagava Bapiah. (Com- 
mitment by the High Court under S. 526 cannot be even revised.) 

See also S. 437 Note 20 and S. 439 Note 28. 

3. (’22) AIE 1922 Low Bur 40(40) : 11LBE375 : 25 Cr.L.J. 518, Emperor v, Nga 
Thet She. 

4. (’04) 1 Cr.L.J. 275 (277) : 27 Mad 54 : 7 1. G. 752, hire Ealagava Bapiah. (Com- 
mitment order by High Court under S. 526 is not revisable.) 

5. (’24) AIE 1924 Sind 61 (62, 63): 17 SLR 188: 26 Cr.L.J. 148, Uttibai v. Emperor. 

6. (’18) AIE 1918 Bom 117 (118) : 43 Bom 147 : 20 Cr.L.J. 71; Emperor v. Madhav. 

7. (’33) AIR 1933 Bom 494 (495) : 35 Cr.L.J. 479, Emperor v. Slier Alam Ehan. 
(High Court can direct Magistrate to try accused himself.) 

8. (’32) AIR 1932 Gal 699 (703) : 60 Cal 233': 34 Gr. L. J. 433, Giri Bala Dasi v. 
Mader Gazi. 
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3. "Once made.” — This poc'iion rcf-jr? only to coiuinitiiK'ms 
ncLunlly inado. Jhu vliorc the Sos^ions .Tndcro actin',' nmliT s. .irT, 
pets aside the order of discliarse and (lirrr(<i a roininitmont lo he 
made, tlie High Court can interfere in its rovisional jiirh-dicf ion .uid 
can consider questions of Ian- and fact} 


4. Under Section 213, etc. — Connnitinents are ■mthori/O'l l)y 
theCode under ss. 2in, 312, nio. qjT. a;s, s-i;;. mt. mo. •mo, ioo, and 520 . 
.•\s seen in Note 2 ahove, ilii'^ sfctiuii a)>pliis only in c:"'r-: of commit- 
ments made under s. 21.3 or s. 


Section 215 
Hotes 3-5 


5. Competent Magistrate. — Tlie phra.^e “comiietent ;\ra.';is- 
trato” has hoon hold to include for the purpo.^es of ilii'i section — 
fl) a ^Ingistrate lo whose tile a ca^'e has been transferred from that 
of another IMngislrato ; ^ 

(2) the District i^^agistrntc to whom a ca-^e had liecn transferred under 
section 319 ; ■ 

(3) a Magistrate to whose notice an olTcnce contemplaied under s. 195 
is hronght in a judicial ju-occeding:^ 

(l) a first class Magistrate who had I'ct-n a])])oinied as a special 
^Ingislratc to try the cn=e since ho has jiowcrs to commit ordinarily 
under S. 20a.‘ 

Dut whore a ^lagistrate wlio has become dl.-epiali fled to try a case 
by 5'irlno of S. .550, holds a ]iroliniinary enquiry and commit.s the case 
ivitliout the leave ncce=sary under that section.''’ or whore a Magistrate 
holds the enquiry in ca«os in which a sanction to jiroseonle is necessary 
and commits the ca.«G without such sanction,” it has been held that 
the commitment is not Ity a “competent Magistrate” within the 
meaning of this .section. However, where v. case has l)een pending 
before a Magistrate, and he has not been restrained from going on 
with the onijuiry by any order staying the proceedings, his jurisdiction 
to commit is not ousted and ho does not cease lo bo a compolent 
Magistrate merely on the ground that, after the records had hecn 
called for by and sent to the superior Court, he took advantage of a 
short interval when the records were sent to him for the purpose of 
recording the evidence of a particular witness, and completed the 
enquiry and committed the accused.' 

As lo the cfToct of an order of commitment by a Jlagistrate who 
has no local jurisdiction over the offence, see Note 9 below and s. 531 
Kote 2. 


Note 3 

1. (’07) 5 Cr.L.J.100(100,101);30Mft(122i: 1GM.L..T.529, inre ^riilhiali Pillai. 

Note 5 

1. (’14) .UK 1914An45(45,4C):3GAll 315: 15 Or. L..T. 354, v. Kanhua. 

2. (’87) 1887 Eat 350 (35.3), Qaceii-Emprcss v. Bapuda. 

3. (’94) 1894 Eat 704 (705), Queen-Empress Ganpat. 

4. ^31) AIE 1931 Bora 517 (518, 519) : 33 Cr. ,L. J. 08. K. B. Bhat v. Emperor. 
Bee also S. 14 Note 5. 

5. (’04) 2 Low Bur Eul 209 (211), King-Emperor v. 2Iaung Lai. 

6. ^98-1900) 1893-1900 Low Bnr Eul 377 (3'78), Queen-Empress v. Sit Law. 

7. (’05) 2 Cr. L. J. 534 (538, 539, 543) : 9 C W K 829, Sheohux Bam v. Emperor. 
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6. “ CiYil or Revenue Court under section 578. ” — As to the 
circmnstances when a Civil or Revenue Court can make an order of 
commitment, see s. 478. As to the procedure of such Courts in these 
cases, see s. 479. As to what are Civil or Revenue Courts, see Ss. 478 
and 195. 


7. “By the High Court only. ” — It is only the High Court 
that can quash a commitment under this section. The committing 
Magistrate himself cannot after he has once committed the case, quash 
the commitment and discharge the accused on the ground that the 
complainant wants either to withdraw or compound the case.^ Nor can 
the Sessions Judge to whom a case is committed, quash the commit- 
ment and direct a retrial even if the commitment had been in 
pursuance of his direction.^ The only course open to the Judge in such 
cases is to proceed with the trial and acquit the accused if there is no 
proof of his guilt or if the louhlic prosecutor withdraws the iwosecution 
with the leave of the Court.'* But when a Magistrate commits an 
accused who is a foreign subject for an offence in a foreign territory, 
the commitment is void ab initio and the Sessions Judge can discharge 
the accused or refer the matter to the High Court for orders.^ 

The Judicial Commissioner of Sind, sitting in the Sessions 
Division, is not divested of his dual capacity as a High Court Judge 
and he can quash commitments under this section even when sitting 
as a Sessions Judge.® Similarly, a single Judge of the High Court 

Note 7 

1. (’82) 4 All loO (152) ; 1881 A W N 167, Empress of India v. JangMr. 

(1865) 2 Suth W E Or 57 (57), Queen v. Salim Sheikh. 

See also S. 213 Note 5 and S. 345 Note 15. 

2. (’39) AIR 1939 Pat 35 (36) : 39 Or. L. J. 997 : 18 Pat 82, Emperor v.Sadasiho 
Majhi. (Sessions Judge is not competent to quash commitment.) 

(’07) 5 Or. L. J. 99 (100) : 16 M L J 525, In re Bheema. 

(1900-1902) 1 Low Bui' Eul 88 (88, 89), Crown v. Nga Swe Ya^ik. 

(’97) 10 C P L R Cl- 13 (14), Empress v. Bali Bam. 

(1900) 13 C P L R Cr 126 (127, 129), Empress v. Ghulam Radir Khan, 

(’26) AIR 1926 Mad 865 (870) : 49 Mad 525 ; 27 Cr, L. J. 1031 (FB), Pziblic 
Prosecutor v. Eatnavelu Chetty. 

(’88) 12 Mad 35 (36) : 2 'Weir 457, Quecn-Empress t. Sivarama. 

(’87) 10 Mad 232 (239) : 2 Weir 181 (FB), Queen-Empress v. Sheikh Beari. 

(’19) AIR 1919 Lah 389 (390) : 20 Cr. L. J. 3 : 1919 P R No. 5 Cr, Emperor v. Mt. Biiri. 
{’74] 1874 Pun Re No, 3 Or, p. 5 (5), Croton v. Jamal Khan. 

(’67) 1867 Pun Re No. 24 Cr, p. 45 (45), Crownv.Goonga. (Under the Code of 1861 
Chief Court only had the power.) 

(’01) 5 Cal W N 411 (413), Jogeshwar Ghose v. Emperor, 

(’18) AIR 1918 Bom 117 (118) : 43 Bom 147 : 20 Cr.Jj, J, 71, Emperor y.Madhav. 
(’72) 4NWPHGR6 (6), Queen v. Mata Dyal. 

(’82) 1882 All W N 165 (l65) : 5 All 62, Empress v. Bam Baksh, 

(’72) 1872 Pun Re No. 28 Cr, p. 37 (37), Crown v. Alya. (Deputy Commissioner to 
whom case had been committed under Code of 1872 had no power to quash.) 

(’81) 1881 All 'W N 60 (60), Empress v. Sunder. (Sessions Judge cannot release a 
person committed without putting him on trial without taking his defence.) 

[See (’01) 3 Bom L R 703 (703), King-Emperor v. Pandurang.l 

3. (’75) 7 N W P H C R 211 (213), In re Hassan Baza Khan. 

4. (’81) 1881 All W N 60 (60), Empress v. Sunder. 

5. (’97) 1897 Rat 922 (923), Qtccen-Empress v. Lagma Laxaviana, 

6. (’24) AIR 1924 Sind 61 (62) ; 17 S L R 188 : 26 Cr. L. J. 148, Eilibaiv. Crown, 
(’32) AIR 1932 Sind 157 (159): 26SL R 407: BiCi'.Tj, J, 14, MatiiraniY, Emperor, 
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exercising originnl criminal inrisdiciion has jurisdiction to quash a 
connnitment made to that Court under this section." 

The principles laid down in S. 537 should generally guide the 
High Court in dealing with an application under this section.'* 

8. “ On a point of law. ” — A commitment can ho qua.shed only 
on a point of law.^ The test is to sec from the judgment of the IMagis- 
trate what his findings on the evidence arc and wliether those findings 
arc capable primn facie of sustaining the charges ho has framed and 
on which the commitment to the Court of Session is made.- A commit- 
ment should only he quashed when on the face of it there is something 
of the nature of a fatal flaw in the prosecution.^ In dealing with an 
application under this section, the High Court is not required to 
appreciate the evidence, hut it ])roceeds on tho assumption that the 
facts ns stated in tho order of commitment will ho proved at the trial. 
All that the High Court is required to apply its mind to is to see 
whether, assuming the facts are proved, they do justify tho conviction 
of the accused or not."*' The following are illustrative instances of 
errors of law justifying the quashing of the commitment: 

(1) Where the commitment is made without any enquiry or examina- 
tion of tho prosecution witness'* or on an enquiry so imperfect as 
to result in prejudice to the accused.'*’' 

(2) Where the charge framed is altered or added to at a late stage and 
tho commitment is made without re-examining the witnesses as 


7. (’08) 8 Cr. L. .T. 221 (22.3) : 30 Cal-3S : 12CW K 101-1, Phnnindm v. Emperor. 
(’38) AIR 1938 Raiic; lO.l (107) :39 Cri h .lour -170. .V. J. Movtfa v. The Kvig. 
(’29) .-MR 1929 Cal 777 (778) ; 50 C.al 785 : 31 Cri L .lour 181, Emperor v. Girish. 

8. (’20) AIR 1920 Cal 470 (177, -178) : S3 Cal 350 : 27 Cri L .lour 385 (FB), 
Ejnperory. Colin 3fachcnzic Mnchcy. 

(’ll) 12 Cri L .Tour 320 (321) : 10 Ind Cns 016 (Sind), Emperor v. Jhamnndas. 

Note 8 

1. (’-10) AIR 1910 All 890 (397), Emperor v. Mihi Lai. 

(’401 AIR 1910 Oudb 15 (15) : 40 Cr. L. .1. 903, Shcomangal Pande v. Emperor. 
(’38) .AIR 1938 31nd 075 (G70) ; 39 Cr. L. ,1. 894, Jn rc P.amaswamy Goundan. 
(’36) AIR 1930 Sind 3 (7) : 37 Cri L .lour 314 ; 29 Sind L R 231, Francis Xavier 
Fernandez v. Emperor. (Plc.a that there is no nicdicn! evidence to prove offence 
is not point of law.) 

(’35) AIR 1935 Oudh 9 (9) : 36 Cr. L. .1. 175, Emperor v. Chhedammi. 

(’05) 2 Cri L .Tour 432 (433) ; 7 Bom L R 457, Emperor v. Sitn. 

(’14) AIR 1914 All 191 (192) : 36 All 4 : 15 Cr. L. .1. 64, Sadani v. Emperor. 
(’12) 13 Cr.L„T.842(844):37Boml4G:17I.C.714, Emperor wlntyaSalabal Khan. 
(’03) 26 Mad 139 (142) : 2 IVcir 197, In rc Chennan Goud. 

(’29) AIR 1929 Cal 428 (429) : 31 Cr. L. J. 750, Ilahcndra Kath v. Emperor. 

(’29) AIR 1929 Sind 250 (251) : 30 Cr. L. .1. 1121, Wahid Bux v. Emperor. 

(’34) AIR 1934 All 963 (969);57 All 412:36 Cr,L.,T. 137 (FB), Emperor'.’. Md. Mchdi. 

2. (’40) AIR 1940 All 396 (398), Emperor v. Lai. 

(’29) AIR 1929 Bom 209 (269) : 30 Cr. L. .1. 1060, Emperor v. Ycllapa Diirgaji. 

3. (’25) AIR 1925 All 751 (751) : 20 Cr. L. .7. 1233, Gulah Singh v. Emperor. 

3a. (’32) AIR 1932 Sind 157 (159) : 26 SLR 407 : 34 Cr. L. J. 14, Mani Bam 

Manganmal v. Emperor. 

4. (’82) 4 Mad 227 (227, 228) : 2 'Weir 584, Queen v. Chinna Vedagiri Chethj. 
(’12) 13 Cri L Jour 443 (444, 445) : 15 Ind Cas 75 (All), Durga Bait v. Emperor.. 
(’06) 1906 AllWN 306 (307): 4 Cr.L. J. 452, Emperor v. Mathura. (A committal 

without examining witnesses of the defence on the ground of an order of superior 
Court is illegal and will bo quashed.) 

(’76) 1876 Bat 100 (101), Beg. v. Sita. 

4a. (’81) 1881 Pun Re No. 6 Cr, p. 0 (6), Empress v. Gijano. 
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required by s. 213 and without allowing the production of evidence 
with reference to the altered or added charge,^ 

(3) Where the commitment is made in the absence of the accused,® or 
without giving him a reasonable opportunity of showing cause 
against the committal,^ or of cross-examining the prosecution 
witnesses,® or without examining the witnesses tendered by the 
accused.®'^ 

( 4 ) Where the commitment is made on evidence legally inadmissible® 
such as evidence taken even prior to the apprehension of the 
accused.^® 

(5) Where the commitment is made to a Court of Session or High 
Court which has no authority to try the case.^^ 


5. (’24) AIR 1924 All 665 (665, 666) : 25 Cr. L. J. 798, Mohan Lai v. Emperor. 

(’74) 22 Suth W E Or 14 (16) : 14 Beng L E 54, Queen v. ML Itwarya, 

(’21) AIE 1921 All 148 (148, 149) : 22 Cr. L. J. 496, Damarcha v. Emperor. (The 
{iccused was seriously prejudiced by such alteration of the charge.) 

{See also (’72) 17 Suth W E Cr 44 (44), Queen v. MooJetaram.'] 

G. (’01) 5 Cal W N 110 (113), In the matter of Suriya Narain Siiigh. 

(’81) 1881 Pun Ee No. 22 Cr, p. 47 (49), Empress v. Haihat. (Not even the Ses- 
sions Judge can order committal of accused not present before the hlagistrate at 
the original enquiry.) 

7. (’13) 14 Cr.L.J. 005 (605) : 211. C. 477 (Lab), Anohha Singh v. Emperor. (Com- 
mitment without notice to the accused quashed.) 

■(’01) 28 Cal 434 (437, 438) : 5 C W N 609, Eeily v. King-Emperor. 

S. (’93) 21 Cal 042 (663), Empress v. Sagal Samha. (The prejudice to the accused 

was aggravated as the Sessions Judge allowed such evidence in the sessions trial.) 

(’15) AIR 1915 All 411 (412) : 38 All 29 : 16 Cr. L. J. 801, Bustom v. Emperor. 
(Conviction was illegal as absconding of the accused was not proved.) 

<’70) 13 Suth W R Cr 21 (22) : 4 Beng L R App 69, Queen v. Eari Doss. 

‘(’27) AIR 1927 Pat 243 (240): 6 Pat329 : 28 Cr.L.J. 709, Sasdat Mian v. Emperor. 

<’30) AIE 1930 Gal 754 (755, 756): 57 Cal 945: 32 Cr.L.J. 182, Nandoram Goenha 
V. Fulchand Jaypuria. 

<’12) 13 Cr. L. J. 877 (883, 887, 888) : 17 1. G. 813 : 6 L B E 129 (P B), Emperor v. 
Ghanning Arnold. 

Ba. (’98) 20 All 264 (205) : 1898 All W N 52, Queen-Empress v. Ahmadi. 

■(’04) 1 Cri L Jour 357 (358) : 20 All 177, Emperor v. 2Iuhammad Hadi. 

<’06) 4 Cri L Jour 452 (452, 453) : 1906 All W N 306, Emperor v. Mathura. 

•(’32) AIR 1932 Mad 502 (502, 503) : 33 Cri L Jour 705, Lahslnninarayana v. 
Stiryanarayana. 

R. (’40) AIR 1940 All 390 (397), Emperor v. 2Iihi Lai. (Commitment made on 
no legal evidence— High Court can act under S. 215.) 

(’68) 10 Suth W R Cr 50 (50), In re Mxmger Bhooyan, 

(’34) AIR 1934 Mad 091 (092) : 36 Cri L Jour 319, E. Belli Gowder v. Emperor. 
(Separate trials and convictions of two persons — Order for commitment of both 
to sessions for joint trial for conspiracy — Commitment on evidence taken in 
former trials.) 

'(’29) AIR 1929 Sind 250 (251, 252) : 30 Cr. L. J. 1121, Wahid Bux v. Emperor. 

10. (’04) 2 Weir 259 (260), In re Chinnappan. 

11. (’10) 11 Cr. L. J. 54 (55) : 4 I. C. 812 (All), Emperor v. Jagmohan. (Where 
the offence consists in the giving of false information to the police and the case 
does not go further than a police enquiry, the oBence falls within the first para- 
graph of S. 211 and not the second paragraph of S. 211 — Committal is therefore 
bad in law.) 

(’97) 19 All 465 (465, 466) : 1897 All W N 115, Queen-Empress v. Schade. (Case 
under S. 9, Opium Act of 1878— Magistrate taking cognizance of the case could 
not commit it to Sessions Court.) 

[Sec (’69-70) 5 Mad HCR 277 (279), Beg. v. Donoghue. (Case under the old Code 
— In this case a European British subject was tried in the sessions division of 
the original side of High Court.)] 
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(c) Whcro the commitment is ninrlc by a ■^^a"isu•att• avIio is ttisiinr.lifieil 
under S. 5uC.^- init not when he has merely taken part iri the 
ick-ntification parade.’*’ 

k) ■'iVherc tlie commilinont is made by a Ma^i.'-irate who hiis no 
jurisdiction to do .«o.’' 

{'rl Where the commitment is made on no loyal ground. Thus, a 
coinmilmont on the ground that it is done on the request of the 
accused or that the case had crc.ited a sens.ation or that the amount 
involved is large, or that, the District .Tudgo or District Magistrate 
has directed a committal,’''’ or that it is in accordance with a 
Government resolution.’’ 

<o) Wliero the commitment is made on tlie ground tliat the accused 
Iiad been committed in some otiicr connected case, without tlio 
JIagistrate being of opinion that he cannot himself award adequate 
punishment.’^ (On this jioint see ako .section .”17 .Note ■!.) 

(10) Where two sets of accused arc coinmiltod on the ground that one 
or the other of them is guilty of the ofTonce.”' 

(11) Whore, in cases requiring previous sanction or complaint, the 
commitment is m.ado on an enquiry lield without such sanction 
or complaint,''’ or on an enquiry held prior to the grant of the 


12. ('Oa.Ol) 2 Low Bur lliil 209 (’211 (, King-Em-peror v. .'fn’ing Lnt. (Superin- 
tciulent o{ Poliro v.'lio liad ]lor^onal iniorost in flic invesligafion committed in 
lii^ capacifv n~ a I)i-irict Magiftrato.) 

13. (’02) .\IH lfl:i2 Lah 190 (19S) ; K! Lali -101 ; 3:5 Cr. L. ,T. 169, Bholn Bam v. 
Eiii} cror. 

(’27) -MB 1927 Oadli 009 (.977, :376) : 2 Lncl: 031 : 29 Cr, L. .1. 129, Bain Prasad 

V. Eniicrcr. 

See aPo .S. ."50, Xofc 7. 

14. (’l-l) .Vni 191 1 Low Bur 9(9) : 15 Cr. L..!. 270, Etiti'rrnrv.Nga Thaiing Thu. 
(Ak-ouc'’ of territorial jnrisdietion isa question of law liut failure of justice must 
lie involved.) 

15. (’20) AIK 1920 Bom 251 (252, 253) ; 27 Cr. L. .1. 479, Emperor v. .-Ichaldas. 
(’17) AIB 1917 Bom 33 (31) : 42 Bom 172: 19 Cr. L..T. 342, Emperor v.Bhimaji. 

16. (’62) 1882 All \V X 105 (105), Empressv. ^^uhammad Bahsh. (Sessions Court.) 
(’92) IS Afad 39 (40) : 2 Weir 542, Empress v. Munismni. (District Magistrate.) 

17. (’17) AIR 1917 Bom 33 (34) : 42 Bom 172 ; 19 Cr. L. .1. 312, Emperor v. 
Bhimaji Vcnliaji. 

18. (’18) AIK 1918 Xag 141 (142) : 20 Cr. L. .T. 97, Emperor v. Ilanuman, 

19. (’07) 17 Mad L .Tour 4G (40) (N R C). 

20. (’17) AIR 1917 Lah 338 (311) : 18 Cr. L. J. 518 (551) : 1917 Pun Re Xo. 19 
Cr, Emperor v. Gurdiita. 

(’09) G Bom H C R Cr 54(55), Beg. v, Muhammad Khan. (Where false evidence 
was given before a Sfagistrate who himself committed the accused for trial by the 
Sessions Court, held that no formal .sanction was necessary ns it could be implied 

in such cases Moreover, the objection ns to want of sanction was falcon only in 

appeal in this case.) 

(’15) AIR 1915 All 110 (111) : 37 All 283 : lCCr.L.J.310,^a/!ir5b!£;;iv.A;7npcior. 
(’17) AIR 1917 Bom 33 (33) : 42 Bom 172 : 19 Cr, L. Emperor v.BMmajx. 

<’72-7G) 18 Suth W R Cr 32 (33), In re Dinonalh Burona. 

(’87) 10 Mad 154 (158) : 2 Weir 120, In re Vcnhatachala Pillai. (.Sub-Eegistrars’ 
sanction was found necessary for prosecuting for forgery of a will whicli was 
registered under S. 41 of the Registration Act.) 

(’01) 24 Mad 121 (123) ; 2 Weir 170, Qucen-Empg-css v. Munda Shctti. 

(’33) AIR 1933 Pat 273 (274, 275) : 12 Pat 353 : 34 Cr. L. ,1. 938, Hari Charan 
Misra v. Emperor. 

[See itowevcr (’31) 1931 Bind W N 361 (363), Bahthavatsahi Naidn y. Emperor. 
(By the amended S. 227 (a) of the Local Boards Act which came into force in 
August 1930, the previous sanction of the Local Government is necessary for 

2Cr.80. 
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sanction,"^ or on an inquiry based on an invalid sanction.-^ As to- 
the effect on commitment of absence of certificate or sanction 
under S. 188, see S. 188 Note 7. 

(12) Where the commitment is made without proper reasons in cases-’ 
not triable exclusively by the Court of Session and in which the 
Magistrate can pass an adequate sentence,-^ But if the Magistrate 
considers that he cannot award an adequate sentence or on some 
other proper grounds considers that the case ought to he tried by 
the Sessions Court, committal is not illegal and will not be 
quashed."'^ See also S. 347 Note 4. 


the Court to take cognizance of any oSenee nllegecT to have been committed by 
the President or Member of a Local Board — Where, however, the Magistrate- 
has taken up the case prior to the amendment when no such sanction was neces- 
sary, the order of commitment made by him is not illegal merely because after 
the initiation of the proceedings and prior to the order of commitment, the 
amendment had come into force.)] 

See also S. 532 Note 2. 

21. (’82) 1882 Pun Ee No. 28 Cr, p. 35 (36), Empress v. Mnlla Abdul JRahivi. 

22. (’81) 6 Cal 584 (585) : 8 C L R 265, Empress v. SMbo Behara. 

(’93) 16 Mad 468 (473, 474) : 3 ML J 227 : 2 Weir 220, Queen-Empress v. Samuvier^ 
See also S. 439 Note 26. 

23. (’40) AIR 1940 Oudh 15 (15, 16): 40 Cr.L. J, 903, Sheomangnl Pande v. Emperor. 
(’38) AIR 1938 Sind 79 (79) : 39 Cri L .Tour 507, Emperor v. Waroo. 

(’37) AIR 1937 Sind 32 (32, 33) : 38 Cri L Jour 379 : 31 S, L. E. 403, Emperor v. 
Ghoushaksli. 

(’18) AIE 1918 Sind 60 (61) : 11 S. L. E. 79 : 19 Cr. L. J. 319, Emperor v. Ismail. 
(Case of simple hurt which Magistrate was competent to try and punish 
adequately — Committal amounts to error in law and hence will be quashed.) 
(’06) 3 Cri L .Tour 94 (95, 96) : 3 A L J 14 : 1906 AW N 28, Emperor v, Dharam. 
(1900-02) 1 Low Bur Eul 158 (1.59, 160), Crown v. Major Hodgson. 

(’13) 14 Cr. L. J. 657 (658) : 21 I. C. 897 (Bom), Emperor v. Asha Bathi. (Here- 
the connection with another sessions case was found to be remote as not to em- 
barrass the accused if separately tried — So commitment quashed.) 

(’72) 17 Suth W E Cr 14 (14), In re Anunto Eoyburt. 

(’O2) 4 Bom L R 85 (86), King-Emperor v. Pema Ranchod. 

(’29) AIR 1929 Cal 756 (701, 762) : 57 Cal 1042 : 31 Cri L Jour 506 (F B), Girish. 
Chandra v. Emperor. 

(’29) AIR 1929 Cal 777 (778) : 56 Cal 785 : 31 Cri L Jour 184, Emperor v. Girish- 
Chandra Kundu. 

(’32) AIR 1932 Lah 263 (264) : 33 Cr.L. J. 080, Kesar v. Emperor. (Unnecessary 
committal justifies quashing of commitment order.) 

(’34) AIR 1934 Lah 95 (95) : 35 Cr. L. J. 1459, Emperor v. Mir Alam. (Accused 
charged under S. 148, Penal Code, committed to Sessions for convenience — Ground 
ceasing to exist, commitment is bad in law.) 

(’97) 24 Cal 429 (431, 432): ICWN 414, Queen-Empress v. Kayenmllah Mandal. 
(’10) 11 Cri L Jour 54 (54, 55) : 4 Ind Cas 812 (All), Emperor v. Jagmohan. 

(’30) AIR 1930 Sind 145 (146) : 24 Sind L E 157 : 31 Cri L Jour 596, Emperor v.. 
Allahadad. (Even if the death of a person is involved in the offence.) 

(’14) AIR 1914 Sind 94 (95):8S.L.E.23 : 15Cr. L. J. GM, DhuaniChaiidx. Ejnperor.. 
(’24) AIR 1924 Sind 61 (63,64) : 17 S. L. R. 188 : 26 Cr. L. J .148, Utlibai v. Emperor. 
(’17) AIR 1917 Lah 251 (252) : 18 Cri L Jour 524 (526) : 1917 Pun Ee No. 13 Cr,. 
Emperor v. Ali. (That opposite party has been committed to the sessions im 
respect of the same transaction is a good reason.) 

[See (’36) AIR 1936 Pesh 139 (139) : 37 Cr. L. J. 852, Emperor v. Madan Lai. 
(Commitment of a case which the committing Magistrate could try himself 
under the Code (without the assistance of powers under S. 30) is an error of law 
and can be quashed,)] 

24. (’18) AIR 1918 Nag 141 (142) : 20 Cri L Jour 97, Emperor v. Hanuman. 

(’20) AIR 1920 Sind 55 (56,57): 14 S.L.R. 85 : 21 Cr.L.J. 791, Ghani v. Emperor. 
(’13) 14 Cri L Jour 304 (304) : 19 Ind Cas 960 (All), Emperor v. Baldeo. 

(’86) 1886 All W N 256 (256), Empress v. Bchari. 

(’19) AIR 1919 Mad 907 (908, 909) : 42 Mad 83 : 19 Cri L Jour 997, Crown Prose- 
cutor V. Bhagavathi. 
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9. Grounds held insufficient for quashing commitment. — 
The folloAving have been held not to be grounds for quashing a 
connnitmcnt — 

(1) Wlicrc the Magistrate finds subsequent to the order of committal 
that lie sliould not have committed tlio accused.^ 

(2) ^Yhcre a joint commitment is made of several accused wlien witli 
reference to S. 233, they should have boon committed separately. 
In such cases the Sessions Court can try the accused se])arately 
or amend the charge.- 

(3) ^Vhcrc the committing I^lagistrate acts on the evidence recorded 
by the ^Magistrate from whose file the case has been transferred 
to his own Court (s. 350 applies to such a case’’). 

( 4 ) Where the commitment is made merely on wrong . exercise of 
discretion.' 

( 5 ) Whore the only evidence against the accused is the uncorroborated 
testimony of an accomplice. The reason is that acting upon such 
evidence in proiicr cases is not illegal.'’ Whore the commitment 
is made to the same Sessions .Tudgo who gave the direction for 
prosecution of the accused for the oiVonco of giving false evidence 
before him, when there is no Assistant or Additional Sessions 
Judge in the District.*' 

(G) Whore the first class Jlagistvato who had discharged the accused 
under S. 200, committed him as per orders of the District lilagistrate 
passed under S. 43G. The reason is that the order of .such Magistrate 
was not without jurisdiction." 


(’S3) 1883 All W N 257 (2r,7):G AH 120, JJmprm v. Znharid. (Sc??ions trial on a 
clinvgo of grievouis hurt — Dc.ath of porson hurt (luring trial — Coniniitincnt qua«liol 
— Frcsli inquiry for culpable homicide ordered.) 

(’83) 1883 All W N 39 (30) : 5 A\[2d^, Eini'rcfiv.Shcodui. (Commitment quashed 
on n misjoinder of charge?.) 

(’97) 1897 Eat 925 {92G), Qiiccn-Emvrcss v. Danlnin Dliondi. 

(’85) 9 Horn 283 (300) (FB), Qucrn-Einp}ys^$ v. Mortan. 

(’73) 1873 Pun Ee No. 17 Cr, p. 19 (20), Crown v. Piran Dilla. 

(’32) ATE 1932 Sind ir.7(159):2GSLE407:31Cr.L..T. 14, .Vnni Bam v. Evipcror. 

(’ll) 12 Cr. L. .T. GG (GG. G7) : 9 1. C. 3G1 (Cal), Lai Bchari Sinnh v. Emperor. 

(’35) .-HE 1935 Oudh 9 (9) : 3G Cr. L. .T. 175, Emperor v. CJuicdan:mi. (Commit, 
ment not quashed on technical ground? ns Sessions .ludgo had ample opjiortunity 
to remedy defects and quashing would have meant unnecessary delay and expense 
to accused.) 

Note 9 

1. (’85) 1885 All W N 53 (53), Empress v. Madari. 

2. (1900) 1900 All W N 20G (20G), Qitccn-Em press v. Snlamainllalt Khan. 

(’05) 2 Cri L .Tour 432 (433) : 7 33om L E 457, Emperor wSita. 

(’03) 20 Mad 592 (591) ; 2 -Weir 2G2, Tn re Govindu. 

(’17) AIE 1917 Mad G12 (G12) : 17 Cr.L..T. 3G9 (309), In re Krishnamurthi Avmr. 

3. (’14) AIE 1914 All 45 (45, 4G);3G All 315:15 Cr.L.J. 354, Emperor v. Kanftna. 

4. (’18) AIE 1918 All 29G (29G) : 19 Cri L .Tour 221, Emperor v, Goda Earn. 

(’29) AIE 1929 Cal 593 (595); 57 Cal 44:30 Cr.L..T. 1107, nmyi v. Emperor. 

(’32) AIE 1932 Bom G3(Cl);5GI3om 61:33 Cr,L..T.2G2, Hari^Iorcshirarw Emperor. 

(’7C) 187G Eat 110 (110), Sholapiir Sessions Judge's Letter Ko. S3S, 

5. (’27) AIE 1927 All 90 (91); 49 All 181:27 Cr.L.T. 13G9, Enlc7m7!f7 v. Emperor. 

6. (’7G) 1 Bom 311 (313), Reg. v. Gaji. (In such cases it would be bettor for the 
Magistr.ato in district where there is no Assistant or Joint Sessions Judges to try 
the case himself and if the sentence which the JIagistrate can pass is insufucient, 
the Sessions Judge should refer the case for enhancement to the High Court,) 

7. (’85) 9 Bom, 100 (104), Queen-Empress \. Pirya Gopal. 
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(7) ’Where a civil suit is pencliug in resi^ect of a document in connexion 
n-ith which tlic accused had lieen committed by the Civil Judge 
under S. ITS, for using a forged document.® In such cases it would, 
however, be desirable to postpone further criminal proceedings 
till the decision of the civil suit.® 

(S) Irregularities of procedure before the Magistrate who transfers 
the case to a superior Ma^strate under S. 319 do not vitiate the 
committal by the latter lilagistratc.*’' 

(9) Where the commitment for trial in one and the same case of 
some accused is for robbeiy and of some for receiving property 
stolon in that robbery.’^ 

(10) Where the commitment is made by a Civil Court (as opposed to 

limitary Court) of a British born European soldier, on proceedings 
taken at the request and consent of military authorities.^- 

(11) Commitment in two different cases, for offences under S. 193, Penal 

Code in one, and under S3. 471 and 109 of the same Code in another, 
in respect of the same act, though it is not desirable that there 
should be two trials in respect of the same act.'^ 

(12) Xon-obsorvance of the provisions of S. 3G0, before the committing 

Magistrate and partly before the Court of Session.’* 

(13) After the commitment to the Sessions, the fact that graver charges 

triable by the Court of Session have been withdrawn is no ground 
for quashing the commitment in respect of the minor charges 
triable by the ^Magistrate and thereby talic away the right of trial 
by jury.’® 

(m) Omission to issue notice under S. 204, where the accused is 
pre-sent.’® 

(lu) Whore the case is triable by a Court of Session, the mere fact that 
the ^Magistrate did not give reasons for commitment when there 
was a specially empowered Magistrate who could try the case.’^ 
(ig) Where an approver whose pardon has been withdrawn has been 
committed, the mere fact that he was examined ns a witness only 


8. (’94) 18 Bom 581 (584), In rc Dcvji Bliawani. 

9. (’94) 2 Weir 260 (201), SanJearayya v. Karala Sitbba Aiya. 

10 . (’87) 1887 Eat 350 (353), Queen-Empress v. Bapuda. 

11 . (’97) 18Q7 Eat 915 (915), Queen-Empress v. Raglm. 

12 . (’74) 22 Suth -W E Or 20 (24) ; 13 Beng L E 474, Queen v. William Jackson, 

13. (’25) AIE 1925 Oudh GIO (610, 611) : 26 Cr.L. J. 1567, Emperor 'v.Gajadhar. 

14 . (’25) AIE 1925 Cnl 928 (928, 929) : 26 Cr.L.J. 1276, H6^fwrEa7ti;aY. Emperor. 
(Eecall of witnessed, in whose respect provisions of S. 360 were not complied with 
was ordered.) 

15. (’27) AIR 1927 Cal 199 (200) ; 28 Cr. L. J. 141, Emperor MonmothaNath. 

16. (’19) AIR 1919 Lah 389(390):20 Cr.L.J.3:1919 P R No. 5 Cr, Emperor v. Mt.Buri. 

17 . (’34) AIR 1934 Lah 326 (327), Indoo v. Emperor. 

(’18) AIR 1918 Nag 141 (142) : 20 Cr. L. J. 97, Emperor v. Hamiman. (The com- 
mitting Magistrate himself was specially empowered in this case.) 

(’14) AIR 1914 Bom 237 (238) ; 14 Cri L Jour 609 (610) : 38 Bom 114, Emperor v. 
Nanji Samal, (Case exclusively triable by Court of Session.) 

[Sec also (’36) AIR 1936 Pesh 139 (140) : 37 Cri L Jour 852, Emperor v. Madan 
Lai. (Commitment of case exclusively triable by Sessions Court is legal — Com- 
mitment cannot be quashed merely because committing Magistrate could give 
sufficient punishment under S. 30.) 


Section 215 
Note 9 



1270 


QUASHING COMMITMENTS 


ection 21 S 
Note 9 


in the preliminary enquiry and not in the trial before the Sessions 
Judge or the fact that the pardon had been withdrawn by the 
District Magistrate and not by the Sessions Judge is not a ground 
for quashing the commitment.^® 

(17) The fact that some of the co-accused are not yet arrested.^® 

(18) The fact that the evidence is douhtfuP® or that it is insufficient"^ 

or that the evidence is not direct hut circumstantial."^ The test 
to he applied, in such cases to decide whether a committal ought 
or ought not to be made on the facts, is this — assuming that the 
whole evidence telling against the accused is true, is there a case 
which a Judge at a trial could leave to a jury ? If the evidence 
is such that the Judge would have been bound to rule that there 
was no evidence on which a jury could convict, then a committal 
ought not to be made. If there was any evidence which called 
for an answer — however great the preponderance in favour of the 
prisoner might be — then the committal was proper.^® 

(19) Where the Magistrate discharged the accused but subsequently 

becoming aware of the presence of another witness, cancelled his 
order of discharge, took further evidence and committed the 
accused. It was held there was no i^rejudice to the accused.^^ 

(20) Records disclosing only an offence triable by the Magistrate him- 

self^® or an offence other than the one charged,^® 

(21) The order for further enquiry under S. 437, which ended in the 

commitment being made without notice to the accused.^' 

(22) Not examining the defence witnesses under S. 208, for reasons 

recorded.^® 


18 . (’01) 24 Mad 321 (323, 325) : 2 Weir 396, Queen-Evi'press v. Bamasami. 

19 . (’lO) 11 Cri L Jour 333 (333) : 5 I. C. 933 (Mad), In re Bamasami Scrvai. 

20 . (’14) AIR 1914 Low Bur 9 (9) ; 15 Cr. L. J. 270, Emperor y.NgaTmmgThu. 
(’28) AIR 1928 Bom 220 (221) : 29 Cr. L. J. 987, Burjorji Noivroji v. Emperor. 

21. (’40) AIR 1940 All 396 (397), Emperor v. Mihi Lai. 

(’36) AIR 1936 Sind 3 (7) : 37 Cri L Jour 314 : 29 S L R 281, Francis Xavier 
Fernandes v. Emperor. (A plea that there is no medical evidence on the record 
to prove that the accused committed the oSence with which he is charged, does 
not raise any point of law and is no ground for quashing commitment.) 

(1864) 1 Suth W R Cr 8 (8), Queen v. GoJcul Bandari. 

(’22) AIR 1922 Oudh 109 (109) : 23 Cri L Jour 79, Mahabir v. Emperor. 

[See also (’18) AIR 1918 Upp Bur 11 (12) : 3 U B R 29 : 19 Cri L Jour 102, Nga 
Hviyin v. Emperor.'] . 

22 . (1900) 4 Cal W N cxvi (csvi), Empi'css v. Ananda Eishore Chowdumri. 

23. (’05) 2 Cri L Jour 534 (548) : 9 C W N 829, Seob^ix Bain v. Emperor. 

(■’24) AIR 1924 Rang 165 (167) : lRang526 : 25 Cr.L.J. 261, ilfi?. ilfoidijiv. Emperor. 

24 . (’74) 2 Weir 258 (259) : 7 Mad H C R App xl. 

25 . (’10) 11 Cri L Jour 333 (333) : 5 I. C. 932 (Mad), In re Sessions Judge of 
Trichinopoly. 

(’82) 1882 Pun Re No, 22 Cr, p. 29, Empress v. Mallu Shah. 

26 . (’71) 16 Suth W R Cr 63 (63), Queen v. Firman AH, (Commitment for 
slavery under S. 370, Penal Code — Sessions Judge may alter the charge if necessary.) 

27 . (’01) 3 Bom L R 703 (703, 704), King-Emperor v. Pandurang. 

28 . (’OS) 8 Cr.L. J. 221(223): 36 Cal 48; II. C. 469, Phanindra Nath v. Emperor. 
(’12) 13 Cri L Jour 778 (780) : 36 Mad 321 : 17 I. C. 410, Sessions Judge of 

Coimbatore v. Kangaya. (Long delay in producing defence witnesses.) 

(1865) 2 Suth W R Cr 50 (50), Queen v. Hurnath Boy, 

(’16) AIR 1916 Cal 106 (106) : 16 Cri L Jour 415 (415) : 42 Cal 608, Emperor v. 
Surath. (Application by accused for summoning further witnesses on day of 
commitment was refused.) 



QUASHIKG COlIUITilEKTS 


1271 


<28)00111111111116111 for an offence unrler s. 211 of the Penal Code by 
reason of the ilagistrate proceeding on the report of the police 
that the complaint was false, without making a judicial enquiry 
into the complaint."'’ 

(24) Vagueness of sanction to prosecute.®” 

(25) Absence of an order for retrial by the Sessions Judge, who set 

aside the conviction in appeal, is not a ground for quashing the 
commitment by another Magistrate on fresh proceedings.®^ 

•(20) The omission by the Magistrate to weigh the evidence and express 
any opinion whether the guilt had been proved.®’ 

■(27) A commitment by the Munsif under S.47S, for offences under 
Ss. 467 and 471, Penal Code, cannot be quashed because the 
document in question has not been given in evidence.®® 

•(28) The commitment of an European British subject to the Court of 
Session by the Extra Assistant Commissioner of Baluchistan is 
not without jurisdiction and cannot be quashed.®^ 

See also the undermentioned cases.®® 

As to whether a commitment can be quashed on ground of want 
•of territorial jurisdiction, see S. 531, Note 2. 

10. Time for quashing commitment. — The High Court can, 
according to the view taken by the Patna High Court, quash the 
commitment at any stage of the proceedings.^ The Calcutta High 
00011 had in an earlier case® taken a similar view but has, in recent 
•eases,® expressed the view that a commitment cannot be quashed after 


'(’14) 15 Cr. L. .T. 704 (704) : 26 I. C. 152 (Mad), In re Sessions Judge, Madura. 
'(’98) 1898 Eat 973 (973, 976), In re Olive Durant. 

29. (’81) 6 Cal 582 (383) : 8 C L B 253, Empress v. Salih Boy. 

30. (’IS) AIE 1918 Bom 117 (118) : 43 Bom 147 : 20 Cri L Jour 71, Emperor v. 
Madhav Laxman. 

31. (’02) 29 Cal 412 (413, 414), Abdul Gliani v. Emperor. 

32. (’33) .4.111 1933 Lah 39 (39) : 34 Cr. L. J. 39, Mahommad Khan v. Emperor. 

33. (’95) 22 Cal 1004 (1003, 1006), Akhil Chandra v. Queen-Empress. 

34. (’07) 6 Cr. L. J. 103 (111) : 1907 Pun Ee No. 5Cr, Emperor v. Arther Mercer. 

35. (’38) AIR 1938 Mad 675 (676) : 39 Cr. L. J. 891, In re Bamaswamy Goundan. 
(For committal of one accused prosecution not relying only on confession of 
other accused but also on other evidence — Commitment cannot he said to be 
liable to be quashed on question of law.) 

(’14) 15 Cr L J 704 (704) : 26 I. 0. 152 (Mad), In re Scssio7is Judge Madura. 

(’09) 9 Cr.L. J. 146 (146,147):32 Mad 218:1 1.C. 54, Palaniandy Goundenv. Emperor. 
'(’30) AIR 1930 Sind 145 (146) : 24 S L B 157 ; 31 Cri L Jour 596, Emperor v. 
Allahadad. (If a Magistrate without any adequate reason commits a case to the 
sessions in which he could adequately punish the accused himself, it would be a 
point of law and the High Court can quash the commitment.) 

(’13) 14 Cr. L. J. 657 (658) :21Ind Cas897(Bom),Bwpcror v. Asha BJiathi. (Do.) 
•(’28) AIR 1928 Bom 22 (23) : 29 Cri L Jour 225, XJkha Mahadu v. Emperor. 

(’01) 28 Cal 211 (215 to 217) ; 5 C W N 169, Queen-Empress v. DolegoUnd Dass. 
(’98) 20 All 529 (531, 532), Queen-Empress v. Brij Narain. 

(1900-02) 1 L B R 88 (88, 89), Groion v. Nga Sawe Yauh. (Magistrate quashed 
his own commitment order on ground that evidence to support a charge under 
S, 413, Penal Code was insufdcient.) 

Note 10 

a. (’33) AIR 1933 Pat 273 (275):12 Pat 353:34 Cr.L'.J. 938, Hari Charan v. Emperor. 
2. (’81) 6 Cal 584 (585) : 8 Cal L B 265, Empress v. Shibo Behara. 

"3. (’83) 12 Cal L R 120 (121), Empress v. Sagambur. 

•(’26) AIR 1926 Cal 410 (411) : 26 Cr. L. J.1560, KasemMolla\. Emperor. 

•Bee also S. 512 Note 12. 


Section 215 
Holes 9-10 
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Section 215 
Notes 10-11 


Section 216 


tlie accused has been put on liis trial and jdeads to the charge as it is 
then too late to object to the commitment. This latter view is shared 
also by the High Courts of Madras'^ and Lahore’’ and the Court of 
the Judicial Commissioner of Sind.** Where the accused is put on liis 
trial and pleads to the cliarge, the Judge should proceed according to 
law and dispose of the case under chapter XXIII of the Code or the 
Public Prosecutor may, with the consent of the Court, withdraw the 
imosecution under 

11. Effect of quashing commitment. — The primary effect of 
the order quashing the commitment is to supersede any action taken 
by the l\Iagistrate under S. 210, and his proceedings subsequent thereto. 
In such a case it is necessary for the Magistrate to go back to the 
point at which he took cognizance of the complaint. The order does 
not amount to discharge of the accused and no fresh complaint is 
necessary.^ The accused may be charged again Avith the offence,^ 


Z 1 6.''' When the accused has given in any list 
^ witnesses under section 211 

Summons to witnesses 

for defence when accused aud has Doen couimitted for trial* 
IS committed. Magistrate shall summon 

such of the witnesses included in the list, as have not 
appeared before himself, to appear before the Court 
to which the accused has been committed : 

Provided that, where the accused has been 
committed to the High Court, the Magistrate may, in 
his discretion, leave such witnesses to be summoned by 
the Clerk of the Crown, and such -witnesses may be 
summoned accordingly : 

Provided, also, that if the Magistrate thinks that 
Ref^ai lo witness is inehided in the list 

unnecessary witness for the purpose of vcxation or delay, 

unless deposit made. £ i c n i n • 

or or defeating the ends of justice* 
the Magistrate may require the accused to satisfy him 
that there are reasonable grounds for believing that 


1882:3.216; 1872 ; Ss. 358, 359; 1861 ; S. 228. 


4. (’0’2) 2 Vtch- 2Q2 {2G2), Sessions Judge of Trichinopoly v. AroMa Padayachi. 

5. ( 25) AIR 1925 Lab 557 (557) : 27 Or. L. J. 134, Nnzir Singh y, Empevov. 

6. (’OS) 9 Cr. L. .T. 250 (250, 251) : 1 S. L. R. G, Groton v. Baji. 

7. (’02) 2 -Weir 2G2 (262), Sessions Judge of Trichinoyoly v. Arohia Padayachi. 

Note 11 

1. (’37) AIR 1937 Sind 32 (33) : 38 Cri L Jour 379 : 31 S. L. R. 403, Emperor v. 
Ghoushahsh. (Where the Magistrate who had originally tried the case, had to 
proceed so far as to express his opinion ns to the guilt of the accused, the case 
should not he sent for re-trial to the same Magistrate but to some other Magistrate.) 

(’33) AIR 1933 Bom 494 (495) : 35 Cr. L. J. 479, Emperor v. Slier Alam Elian 
(’29) AIR 1929 Cal 756 (761) : 57 Cal 1042:31 Cr.L.J. 506 (FB), Girisv. Emperor. 

2. (’15) AIR 1915 Mad 24 (25):15 Cr.L.J. 665, J7irc Sessions of Coimbatore, 



SUMMONS TO WITNESSES FOR DEFENCE 1273 

tlie evidence of siicli witness is material, and. if he is 
not so satisfied, may refuse to summon the witness 
(recording his reasons for such refusal), or maj' before 
summoning him require such sum to be deposited as 
such Magistrate thinks necessary to defray the expense 
of obtaining the attendance of the witness and ail 
other x^roper expenses. 

Synopsis 

1. Legislative changes. 

2. Scope and applicability of the section. 

3. Refusal to summon unnecessary witness. 

r 4. Expenses of expert witnesses. 

Other Topics (miscellaneous) 

Duty of Magistrate is to summon, save in excepted cases. See Note 2. 

Reasons for refusal should be recorded even if evidence is not material. See Note 3. 
Sessions Court to enforce attendance. See Note 2. 

Witnesses not included in the list. See Note 2. Sec also S. 291. 

1. Legislative changes. 

Differences between Codes of 1861 and 1872 — In S. 228 of the 
Code of 1861, it was provided that if the Magistrate was not satisfied 
that there were reasonable grounds for believing that a particular- 
witness was material, he was not bound to summon the witness "unless 
such a sum shall be deposited with the Magistra te as he shall consider 
necessary to defray the expense of obtaining the attendance of the 
witness." Hence, even if the Magistrate was not satisfied that a witness 
W'as a material witness, ho was hound to summon him if the accused 
was prepared to pay his expenses and deposited the expenses with the 
Magistrate.^ This position was altered in the Code of 1872 which left it 
to the discretion of the Magistrate to summon a witness and empowered 
him to refuse to summon a witness even though the accused might be 
willing and prejiared to bear the expenses of the witnesses. 

Changes made in 1882 — The provision as to leaving it to the 
Clerk of the Crown to summon the witnesses in cases of commitment 
to the High Court was new. 

Changes made in 1898 — The words “and all other proper 
expenses” were added at the end of the section. 

2. Scope and applicability of the section. — It is the duty of the 
committing Magistrate to see that ail the evidence available, whether 
for the prosecution or for the defence, is before the Sessions Court.^ 
The procedure provided in this section is to summon the witnesses 
named by the accused to give evidence at the trial in the Sessions 
Court. This applies to the witnesses named by the accused who have 
not been examined by the Magistrate. The next section applies to the 
comifiainant and the witnesses for the ijrosecution and such of the 

Section 216 — Note 1 

1. (’68) 4 Mad H C R 81 (83), In re Suhharaya Mtidali. ^ 

Note 2 

1. (’20) AIR 1920 Pat 163 (166) : 21 Or. L. J. 718, Ajodhya Prasad v. Emperor.. 


Section 216' 
Notes 1-2. 
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Section 216 
Notes 2-3 


T^itnesses for the accused as have aiypcarcd and given evidence before 
the commilting Magistrate. In their case, that section provides that the 
Magistrate should require them to execute bonds for their appearance 
and for giving evidence in the Sessions Court at the trial. 

Under this section, the Magistrate is hound to summon the 
witnesses who have been named in the list given by the accused under 
S. 211 and who have not appeared before him,” except in the cases 
mentioned in the two iwovisos. But this duty arises only in the case 
of persons named by the accused in the list supplied by him to the 
Magistrate under S. 211 .® Hence, where on being asked to give such list 
the accused declines to do so. the Magistrate is not bound to summon 
any witnesses that he may desire to bo called subsequent to the 
commitment,'^ 

Under S, 291, the Sessions Judge is hound to enforce the attendance 
of the witnesses summoned under this section, who fail to appear at 
the trial.® 

3. Refusal to summon unnecessary witness. — The Magistrate 
has no power to refuse to summon a witness on the ground that his 
■evidence will not be material,^ imless he considers that the witness is 
included in the list merely for purposes of vexation or delay or of 
■defeating the ends of justice. But where the Magistrate considers that 
the witness is included in the list for any such purpose, he can require 
the accused to show how the evidence of the ■u’itness will be material. 
M'here he is not satisfied that the evidence of the witness will be 
material, he may refuse to summon him recording his reasons for 
doing so.® As to the liability of the accused to pay process fees and 
other fees for summoning witnesses, see Notes to S. 544. 


2. (’71) 15 Suth W E Cr 34 (35) : 6 Beng L B App 88, Queen v. Islian Dutt. 
(1865) 2 Suth W E Cr G (6), Queen v. Bhoohun IsJicr. 

(’70) 13 Suth W ECr 1(11):4 BengLE Appl, l7i the mailer of ^laheshClmnder. 
(’75) 23 Suth W E Cr 56 (56, 57), Queen v. Prosunno Coomar, 

•(’35) AIE 1935 Sind 69 (71) : 29 S. L. E. 64 : 36 Cr. L. J. 889, Kundanlal v. 
Emperor. (In this particular case it was held that it would have been proper to 
summon witnesses on behalf of other accused though a list was not made.) 

See also S. 211 Note 3, S. 257 Note 3 and S. 291 Note 3. 

3. (’71) 16 Suth "W E Cr 28 (29, 30), Queen v. Bholanath 2Iooherjcc. 

4. (’97) 19 All 502 (503) ; 1897 A W N 134, Quccn-Empress v. SliaUir Ali. 

See also S. 211 Note 6, S. 291 Note 3 and S. 540 Note 7. 

-5. (’20) AIE 1920 Cal 531(531,032):47 Cal 758:21 Cr.L.-T. 842, Foijziddir. Emperor. 
'(’31) AIE 1931 Cal 6 (7) : 58 Cal 412 : 32 Cr. L. J. 316, Ban Mamudy. Emperor. 
(Sessions Judge cannot refuse to secure attendance of absent witnesses on the 
ground that it will cause inconvenience.) 

[iSce also (’72) 18 Suth 'W E Cr 20 (21), Queen v. Bajnarain Mytee. 

(’30) AIE 1930 Cal 362 (363) : 31 Cr. L. J. 1077, Muhtal Hosscin v. Emperor. 
(’96) 19 Mad 375 (382) : 6 M L J 195, Queen-Empress v. Virasaiomi,]- 

Note 3 

1. (’86) 8 All 668 (671) : 1886 A W N 260, In the matter of Bajah of Kantit. 
■(’82) 2 Weir 263 (264), In re Marinagi Beddi, 

(1865) 3 Suth W E Cr. L. 16, In re Bam Eishen. 

(’91) 15 Bom 491 (498, 499), Queen-Empress v. Fakirapa. 

[See also ()34) AIE 1934 A11735(737) ; 36Cr.L.J. 33, BaglmharBayaly. Emperor. 
(Magistrate has no right to arbitrarily limit number of defence witnesses.)] 

2.. (’86) 8 All 668 (671) : 1886 A 'W N 260, In the matter of Bajah of Kantit. 
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5. Expenses of expert ■fitnesses. — See the undermentioned 
case.^ 


21 7.* (^) Gomplainants and witnesses for the 
Bond of complainants proseciition and defence, whose 
'and witnesses. attendance before the Court of 

Session or High Court is necessary and who appear 
before the Magistrate, shall execute before him bonds 
binding themselves to be in attendance when called 
upon at the Court of Session or High Court to pro- 
secute or to give evidence, as the case may be. 

(2) It any complainant or witness refuses to 
^ . attend before the Court of Session 

Detention in custody in -r-r* t rN • in 

case of refusal to attend Or High Coiirt, 01 0X661116 th6 

or to execute bond. bond abovB directed, the Magis- 
trate may detain him in custody until he executes 
such bond, or until his attendance at the Court of 
Session or High Court is required, when the Magis- 
trate shall send him in custody to the Court of 
Session or High Court, as the case may be. 

1. Scope of thjB section. — This section empowers the committing 
Magistrate to compel the complainant, the witnesses for the prosecu- 
tion and the witnesses for the defence, who have appeared in his Court 
to give evidence,^ to execute bond for their appearance in the Sessions 
Court at the trial and for giving evidence there. If any of these 
persons refuses to execute the bond, the Magistrate has the power to 
detain him in custody till he executes the bond or till he can be sent 
to the Sessions Court for giving evidence there. But, where a witness 
has not refused to attend or to execute the bond required of him, the 
Magistrate has no power to demand bail from him instead of a 
recognizance merely because he has been declared hostile.^ Though 
the section does not expressly empower the Magistrate to sitvimon 

* 1882 ; S. 217; 1872 ; S. 360; 1861 ; S. 232. 


Note 4 

1. (’32) AIE 1932 Lab 481 (482, 483) : 33 Or. L. J. 761, Bam Narain v. Emperor. 
(In warrant cases ordinarily it is the Government that must pay expenses both 
for the Crown and the defence. It is no doubt open to a Magistrate to direct that 
a particular witness named in order to delay the case should not be summoned. 
It is the duty of the Magistrate to fix fees of expert witnesses and he cannot leave 
it to the parties to negotiate with the witnesses and fix their fees. If an expert 
witness on payment of a reasonable fee fixed by the Blagistrate declines to give 
evidence there is ample power in the Magistrate to compel him to do so.) 

Section 217 — Note 1 

1..(’36) AIR 1936 Lah 533 (536, 537) : 17 Lah 176: 37 Cri L Jour 742 (FB), il/f. 
Niaviat v. Emperor, 

2. (’94) 21 Cal 642 (663, 664), Queen-Empress v. Sagal Samba Sajao. 

See also S. 91 Note 2. 


Section 216 
Note 5 

Section 217 
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Section 217 a -n-itncss, it has been hold in the nnclennentioned caso'^ that the 

Note 1 ^Magistrate has the ])Ower under this section to summon a witness to 

give evidence before the Sessions Court. The prosecution is not bound 
to examine in the Sessions Court all the witnesses for whose attendance 
a bond is taken under this section ; it is open to the prosecution to 
decline to examine any witness whom it has reason to believe to be^ 
false or unnecessary.’ But all the witnesses executing bonds under 
this section must be in attendance at the trial in the Sessions Court 
till they are discharged by the Court.'" Under this section the Magis- 
trate is not bound to take bonds from all the witnesses who have been 
examined in his Court. Only such of the witnesses as arc ‘necessary,’ 
have to execute the bonds under this section.*" 


Section 218 2 1 8.‘‘' Wlien the accused is committed for 

Commitment Avhen tidal, the Magistrate shall issue an 
to be notified. Order to such person as may he 

appointed hj^ the Provincial Government in this 
behalf, notifying the commitment, and stating the 
offence in the same form as the charge, unless the 
Magistrate is satisfied that such person is already 
arrare of the commitment and the form of the charge; 

and shall send the charge, the record of the 
f inquiry and any ^Yeapon or other 
warded to High Court or thing whicli IS to he xmoduced in 
Court of Session. evidencB, to the Court of Session 

or (urhere the commitment is made to the High Court) 
to the Clerk of the Crorrn or other officer appointed 
in this behalf by the High Court. 

(2) When the commitment is made to the High 
English translation to be Coui’t and any part of the record 
forwarded to High Court, jg not in English, an English 

translation of such xiart shall be forwarded with the 
record. 

a. Substituted by A. 0. for “Local Government.” 


1882 ; S. 218; 1872 ; S. 198, paras. 2, 3 & 4 and S. 202, para. 1; 

1861 : Ss, 229, 231. 


3. (’20) AIR 1920 Pat 1G.5 (166) ; 21 Cri L Jour 71S, A jodhya Prasad v.Emiicror, 

4. (’30) AIR 1930 Lab 82 (84) : 31 Gri L Jour 176, Amar Singh v. Emycror. 

(’92) 14 All 521 (523) : 1892 A W N 110, Queen-Empress v. Stanton. 

(’94) 16 All 84 (86, 87) : 1894 A W N 7 (FB), Queen-Empress v. Durga. 

5. (’94) 16 All 84 (87) ; 1894 A W X 7 (FB), Queen-Empress v. Durga. 

[Sec also (’22) AIR 1922 Lab 1 (11, 12) : 3 Lab 144 : 23 Cr. L. J. 513, Mahant 
Narain Das v. Emperor.'] 

6. (’83) 1883 All W N 37 (37), Empress v. Eaih Lai. 
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2 1 9 . (1) The committing Magistrate or, in 

„ , the absence of such Magistrate, any 

supplementary wit- other Magistrate empowered by or 
under section 206 may, if he thinks fit, 
summon and examine suxiplementary witnesses after 
the commitment and' before the commencement of 
the trial, and bind them over in manner hereinbefore 
provided to axipear and give evidence. 

(2) Such examination shall, if possible, be 
taken in the xiresence of the accused, and, where the 
Magistrate is not a Presidency Magistrate, a co^iy of 
the evidence of such witnesses shall be given to the 
accused free of cost. 


Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. Free copy of evidence to be given to accused. 

4. Examination, if to be in presence of accused. 


Section 219 


1. Legislative changes. 

Changes introduced by the Code of Criminal Procedure (Amendment) 

Act, XVIII of 1923 — 

(1) For the word “Magistrate” in sub-s.(l) the words “The 
committing ilagistratc . . . S. 20C” were substituted. 

(2) For the words “shall, if the accused so require, bo given to him 
free of cost” in sub-s.(2) the words “shall be given to the 
accused free of cost” were substituted. 


2. Scope of the section, — This section empowers the Magistrate 
even after a case has been committed, to call and examine supplementary 
witnesses and forward their evidence to the Sessions Court.^ But the 
power cannot be exercised by any and everj’^ Magistrate ; it is confined 
to the committing Magistrate or any other Magistrate empowered to 
commit cases to the Sessions. Moreover, the power exists only till 
the commencement of the trial in the Sessions Court, Where the trial 
has actually commenced, the Magistrate has no power to add to the 
record by examining additional w'itnesses under this section even 
under the orders of the Sessions Court.’ But before the commencement 
of the trial, this power can be exercised at any time. The Magistrate 


* 1882 ; S. 219 ; 1872 : S. 357, para. 2; 1861 : Nil. 


Section 219 — Note 2 

1. (’36) AIB 1936 Lali 533 (536) ; 17 Lab 176: 37 Cr. L. J.742(PB),iir«. 

V. Evipcrar, 

(’35) AIB 1935 All 267 (267) : 36 Cri L Jour 446, Motilal v. Emycror. (Magistrate 
can require complainant as witness under S. 219.) 

(’22) AIB 1922 Oudli 109 (109) : 23 Cri L Jour 79. Mahabir v. Emperor. 

[Sec (’94) 21 Cal 97 (103), Queen-Empress v. Siikec Kaur.l 

2. (’88) 1888 Pun Be No. 29 Cr, p, 59 (61, 62). Hasan v. Empress. 
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CUSTODY OF ACCUSED PENDING TRIAL 


Section 219 
Notes 2-5 


Section 220 


can exercise the poY'er on his own accord or on being directed to do 
so by the Sessions Judge who, on examining the record finds gaps in 
the evidence which he deems necessary to be filled up.^ Even in cases 
in Avhich the accused has confessed his guilt, the Magistrate is justified 
in examining supplementary witnesses so as to have on the record all 
the material evidence.'^ The additional evidence can he taken either 
at the request of the prosecution or of the defence ; but the Magistrate 
should he fair to both the sides and if he examines additional witnesses 
on one side he should allow the other side to let in rebutting evidence 
if it desires to do so.“ Under this section the Magistrate can only 
supplement the evidence already taken. He has no power to add to or 
alter the charge after the order of commitment. Similarly, the j)Ower 
to amend or add to the charge under S. 226, applies only to cases 
where the charge is imperfect as at the date of commitment. That 
section cannot justify the charge being amended or added to on the 
basis of supplementary evidence taken under this section.*" 

3. Free copy of evidence to be given to accused. — The 

section provides that when the Magistrate is not a Presidency 
Magistrate a copy of the evidence of witnesses examined under this 
section should he given to the accused free of cost. Such copies are 
also exempt from court-fees under S.35, Court-fees Act, 1870.^ 

5. Examination, if to be in presence of accused. — The 
words “if possible” in sub-s.(2) indicate that the examination of the 
supplementary witnesses after commitment may he taken when the 
accused is not present.^ 


220/=^ Until and during the trial, the Magis- 
Custody of accused trate sliall, snhiect to the provisions 
pending trial. of this Godo regarding the taking of 

hail, commit the accused hy vrarrant, to custody. 

1. Discharge from custody on acquittal. — See Section 306, Note 5. 


* 1882 : S. 220 ; Same; 1872 and 1861 ; Nil. 

3. (’92) 1892 Pun Ee No. 4 Cr, p. 9 (10), Atval Khan v. Einpress, 

4. (’96) 1896 Rat 842 (842), Queen-Empress v. 2Iahadu, (Because confessions are 
often retracted.) 

5. (’33) AIR 1933 Pat 577 (578) : 35 Gr, E. 3, S5, Brijnajidan Prasadv. Emperor. 

6. (’33) AIR 1933 ilad 247 (250) : 34 Cr. L. J. 278, inre BhogiEcddiAnkamma. 
See also S. 226, Note 2. 

Note 3 

1. (’34) AIR 1934 Bom 487 (487) : 36 Cr. L. J. Emperor '^.DhondihaSantoo. 

Note 4 

1. (’36) AIR 1936 Lab 533 (536) : 17 Lab 176 : 37 Cr. L. J.742(FB), MLNiamat 
V. Emperor. 
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CHAPTER XIX. 


Or THE Cblvege 


Form of Clitmjcs. 


2l2 1 Ever}’' charge under this Code shall 

Charge to slate statc the offcnce with which the 


offence. 


accused is charged. 


(2) li the law which creates the offence gives 

Specific name of specific name, the offence may 

offence _ sufficient i 3 e dcscrihed in the chartre hv that 

description. , ^ ^ 

‘ name only. 

(3) It the law which creates the offence does not 

How stated where ‘W spocific namc, SO mucli 

offence has no specific of tliG definition of the offencc must 

he stated as to give the accused 
notice of the matter vdth which he is charged. 

(4) The law and section of the law against which 
the offence is said to have been committed shall be 
mentioned in the cliarge. 

(5) The fact that the charge is made is ecpiivalent 
What implied to a statement that every legal condition 

in charge. required by law to constitute the offence 
charged was fulfilled in the particular case. 

(6) In the presidency-towns the charge shall be 
Language of wiRtcn iu Euglisli ; elsewhere it shall 

charge. Po Written either in English or in the 

language of the Court. 

(7) If the accused having been previously con- 

Previous conviction victod of auy offcnce, is liable, by 
when to be set out. reasou of such prcvious conviction,, 
to enhanced inmishment, or to ininishment of a 
different kind, for a subsequent offence, and it is 
intended to prove such previous conviction for the 
Xmrpose of affecting the xiunishment which the Court 
may think fit to award for the subsequent offence, 


* Code of 1898, original S. 221. 

Sub-seetions (1) to (G) and the illustrations were the saino. Sub-s. (7) ran ns 
follows : 

If the accused has been previously convicted of any offence, and it is intended 
_ . ... to prove such previous conviction for the purpose of 

Previous conviction ^fleeting ti,e punishment which the Court is competent 
wlien to be set out. award, the fact, date and place of the previous convic- 

tion shall be stated in the charge. If such statement is omitted, the Court may 
add it at any time before sentence is passed. 

1882 : S. 221 — Same as original section of the Code of 1898, 

1872 : S. 439; 1861 ; Ss. 234, 235. 


Section 221: 
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Section 221 


the fact, date and place of the iirevious conviction 
shall he stated in the charsfe. If such statement has 

CP 

been omitted, the Court may add it at any time 
before sentence is passed. 


lUusirations 

(a) -I cliiivfrcil witli the murder of E. This is equivalent to a statement 
that .-I’.'- act fell within the definition of murder given in Ss. 209 and 300 of the 
Indie.n Penal Code ; that it did not fall within any of the general exceptions of the 
same Code; and that it did not fall within any of the five exceptions to S. 300, or 
that, if it did fall within Exception I, one or other of the three provisos to that 
exception applied to it. 

(h) .-1 is chargeil, under S. 32G of the Indian Penal Code, with voluntarily 
causing gricvoii-; hurt to B hy means of an instrument for shooting. This is 
equivalent to a statement that the case was not provided for by S. 33-5 of the 
Indian I’enal Code, and that the general exceptions did not apply to it. 

(c) A is accused of murder, cheating, theft, extortion, adultery or criminal 
intimidation, or using a false property-mark. The charge may state that A 
committed murder, or cheating, or theft, or extortion, or adultery, or criminal 
intimidation, or that he used a faPe property-mark, without rcfei'ence to the 
definitions of those crimes contained in the Indian Penal Code; but the sections 
under which the offence is punishable must, in each instance, be referred to in the 
charge. 

(d) A is charged, under S. 184 of the Indian Penal Code with intentionally 
obstructing a sale of property offered for sale by the lawful authority of a public 
servant. The charge should be in those words. 


The words “having boon previously .... and it is intended . . . . 
subsequonl offence,” in sub-s.{7) were substituted for the words “has been 

previously competent to award” and the words “is omitted” in the 

same sub-section were substituted by the words “has been omitted,” by the 
Code of Criminal Procedure (Amendment) Act, XYIII of 1923. 

Synopsis 


1. Charge — General. 

2. “ Shall state the offence” — 

Sub-section (1). 

3. Description of offence by name 

— Sub-section (2). 

4. Definition of the offence — Sub- 

section (3). 

5. Section of law to be stated — 

Sub-section (4). 

■6. Previous convictions — Sub-sec- 
tion (7). 

7. Charge for offences one of which 
is triable as a warrant case and 
the other as a summons case. 


8. Liability to whipping if to be 
stated in the charge. 

j 9. Aggravating circumstances. 

I 10. Special exceptions. 

I 11. Constructive offences, 
j 12. Unnecessary averments in the 
j charge — Surplusage. 

13. Defective charge — Effect of. 
I Sec S. 22-1. 

j 14. Form of charge in various 
j offences. See S. 223. 

15. Cases where no charge need 
' be framed. 


Other Topics (viisccllancoys 


Accused entitled to know exact value of 
charge made against him. See Note 1. 

■Charge of previous conviction — Time to 
add. See Note G. 

■Charge under I. P. C.,how to be stated. 
See Note 1. 

Effect of omission to state previous con- 
viction. See Note G. 

Fact, date and place of previous convic- 
tion. See Note G. 


For the purpose of affecting the punish- 
ment. See Note G. 

Notice of the matter. See Note 1. 

Proof of previous conviction. See Ss. 310 
and fill. 

What is a previous conviction. See 
Note G. 

Where the law gives no specific name. 
See Notes 2 and 4. 

Words of the statute should be adhered 
to. See Note 4. 
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i. Charge — General. — It is a fundnmental principle of criminal 
law that the acensocl should ho infonned with certainty and accuracy 
tlic exact nature of the ciiargo brought against him.’ Otherwise, ho 
may be seriously prejudiced in his defence.’’* It is tliorcforo imperative 
that before a, person is convicted of any oflence ho should (subject to 
certain exceptions) ho forvially charged with having committed tlio 
offence specified and ho given an opportunity to defend him.solf against 
such charge." Ho can be convicted only on proof of the parlindar 
offcnc.es so specified and not for ofTenco-s not so specified.” 

A ‘charge’ in this country corrosjjonds to an ‘indictment’ in 
English law and is very mucli more than a more form.’ It should bo 
carefully drawn up in accordance with the ofTonco disclosed.” 


Section 221 — Note 1 

1. (MO) AIR Lali lOn (111) : 37 Cr. h. .T, 7.'!2. Indcr Pal v. Empnor. 

Id. (’1G) air 1910 C.al 163(192): lGCr.L..T. 197: •12Cal9r>7, Av.ritalalw Emperor. 
(’2G) AIR 1920 Cal -PIO (MO) : 2G Cr. h. .T. oG7, Chhakari Shr.il: v. Emperor, 
i'io) AIR 1925 Cal IGO (ICO) : 2-5 Cri Ij.Iour IISG, Dnlaram Ktnuln v. Emperor. 
(’02) 15 C 1’ Jj R 112 (113), Emperor v. Vinajint;. (Proper clmiRO not drawn up.) 
Sco aK-o S. 223 Note 1, S. 255 Note 3, .S, 2SG Note 1 and S. 535 Note 3. 

2. (’20) AIR 192G C.al 531 (532) : 53 C.il -100 : 27 Cri h .lour GOG, IJariin P.ashid 
V. Emperor. (Case not covered liv exception under S. 237.) 

<’32) AIR 1932Pat215(21C): 11 Pat.523:33 Cr,ri..T.3GJ, Ohija'-.udJin v. Emperor, 
(’10) AIR 1910 All 120 (120) : 17 Cri L .Tour .107 (107), Qaiim .Hi v. Emperor. 
(’03) 27 1101)1 391 (399, 100), In rc VallalMas Jairam. (Offenco under S, 50, 
Indian Insolvent Act.) 

(’10) 11 Cri L .Tour 271 (275) : 3 I. C, 311 (Mad) (FB), In rc Gar.npnlhy Snstri, 
(Order under .S. 13 of the Practitioners Act can only Ix* made, after notice 
ha“ hecn piven to the pleader to ..how cau<e why he should not lie suspended or 
disnii‘-sed — The notice must formulate the charge-: with sutiieient precision to 
enable the pleader to know the charter which ho is called upon to meet.) 

3. ^2.5) AIR 1925 Oudli 070(070) :2GCr.E..T.1012, Dishamhnr Nnlh v. Emperor. 
(Matter irrelevant to charpe apainst accused should be eliminated.) 

(’33) AIR 1933 Sind 225 (225, 220) : 35 Cri L Jour 532, Pnrairam Knndraj \. 
Emieror. (Cliarpe on one set of facts — Conviction of santo oOence but on other 
set of facts — Conviction is illcpal.) 

•(’01) 3901 All IV N 120 (121), Emperor v. Lajja. (Pcr.sonschai-pod with anofience 
under S. 3G5, Penal Code, cannot properly be convicted ofanofTcnco under S. 193.) 
•(’21) 22 Cri L Jour 311 (312) : 00 Ind Cns 099(1000) (Pal), Darhari Chotidhnnj v. 
Emperor. (Where accused was charged with offence of tlieft, ho cannot be con- 
victed of ahotment of theft.) 

(’90) 1890 Rat 529 (530), Quccu-Emprcs'; v. Kalhoo JjalJi. (Ghargo for storing 
wool— tNo conviction for .storing cotton.) 

(■25) AIR 1925 Cal 903 (901) : OGCriL.Tour 59-1, Kaynnullah\. Emperor. (8.233, 
Criminal P. C., can have no application in thi.s case.) 

.(1900) 27 Cal 000 (GG2), Jalu Singh v. Mahabir Singh. (Charge for theft — 
Accused cannot be convicted of rioting.) 

(’01)5 Cal W N 507 (508), In the matter of Chinibas. (Cl)argc under ,S. M7, 
Penal Code — Conviction under .Ss. 'M7 and 290, Penal Code, is illegal.) 

•(’22) AIR 1922 Lah 135 (135, 130) : 23 Cri L. Tour 5, Girdltara Singh v. Emperor. 
(Conviction for an offence under a section which originally inclutlotl but scored 
out by trial Court — Illegal.) 

(’30) 1930 .Mad W N 210 (283), C. K. N. Snndarcsa Iyer v. Emperor. (Accused 
has to defend himself on the cliargo framed against him and on no other.) 

.(’23) 24 Cri L Jour 119 (119) : 71 Ind Cns 247 (Cal). Hajari Sonar v. Emperor. 
(Charge of house trespass with object of theft-— Conviction of house trespass with 
some other object — Illegal.) 

[See also (’22) AIR 1922 Oudli 280 (282) : 24 Cri L Jour 10 : 20 Oudh Cas 4, 
Sarju Prasad v. Emperor.'] 

4. (’20) AIR 1920 Oudh 148 (149) : 27 Cri L Jour 02, Shco Shanhar v. Emperor. 

5. (’01) 1901 Pun Re No, 5 Cr, p. 11 (15, IG) : 1901 Pun L R No. 51, Muherji 
V. Empress. 


Section 221 
Note 1 


2Cr.81. 
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Section 221 
Notes 1-2 


This section and the next t-R'o sections specify the particulars 
that should be stated in the charge, the object of such statement being 
to enable the accused person to Imow the substantive charge he -uull 
have to meet and to be ready for it before the evidence is given.® 
Reading them together, every charge should contain the following 
particulars ; 

1. A statement of the offence with which the accused is charged (s. 221 
sub-sections 1 to 3.) 

2. A statement of the law and the section of the law against which the- 
offence is said to have been committed (sub-section (4)). 

3. Particulars as to the time and place of the alleged offence and the 
person against whom or the thing in respect of which it was- 
committed (S. 222). 

4. Particulars of the manner in which the alleged offence was com- 
mitted. This is, however, necessary only where the particulars- 
mentioned in S. 221 and S. 222 do not give the accused sufficient 
notice of the matter with which he is charged (S. 223). 

The extent of the particulars necessary to be given will depend 
upon the facts and circumstances of each case.' In drawing up a 
charge all verbiage should be avoided® as also matters which are not 
necessary for the prosecution to iirove.® Abbreviation, as by using the 
words 'ct cetera' should also bo avoided.^® A charge should be precise 
in its scope and particular in its details.^^ 

The charge should be stated to the .accused by the Magistrate 
himself and not be left to be stated by others.^^ 

2. “Shall state the offence” — Sub-section (1). — Every charge 
must state the offence with which the accused is charged. Where the 
offence has a name given to it by law, it is sufficient to describe it by 
its name only (sub-s. (2)). Where it has no name given to it by law, so 
much of the definition of the offence o^iust be stated as to give the 
accused notice of the matter with which he is charged (sub-s. (3)). 

Where a person is charged with several offences all having 
reference to the same subject-matter or scries of transactions, a single 
charge may be framed with several counts or heads of charge for the 
several offences.^ 

6. (’16) AIR 1916 All 60 (60) : 17 Cr.L.J.411 (411), Ravi Chandar Sahai v. Emperor^ 
See also S. 221 Note 1, S. 223 Note 1, S. 476 Note 14 and S. 535 Note 3. 

7. (’93) 1893 Rat 659 (666), Quccn-Emprcss v. Wavian, 

8. (1864) 1 Suth W R Cri Letters 1 (1, 2). 

9. (’26) AIR 1926 Oudb 245 (247, 248) ; 27 Cri L Jour 57, Blmlan v. Emperor, 

10. (1864) 1 Suth W R Cri Letters 13 (13, 14). 

11. (’19) AIR 1919 Pat 27(30):20 Cr.L.J.161:4 Pat L J 74(FB),il/t. Ecsar v. Emperor. 
(’26) AIR 1926 Oudh 148 (149) ; 27 Cri L Jour 62, Shco Shankar v. Emperor. 

(Accused is entitled to be informed with greatest precision what acts he is alleged 
to have committed and under what sections of Penal Code they fall.) 

12. (’71) 16 Suth W E Cr 43 (43), Queen v. Jehangeer Buksh. 

See also S. 221 Note 1. 

Note 2 

1. (’38) AIR 1938 Cal 460 (462) : 39 Cri L Jour 674, Ebadi Khan v. Emperor. 
(Accused charged with offences of kidnapping and abduction in respect of same 
occurrence — Charge should be framed under two heads — Framing of charges 
under one head does not, however, vitiate trial unless accused is prejudiced.) 
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3. Description of offence by name — Sub-section (2). — Whore 
an offence has a name given to it bj- law such as “rioting”, “theft”, 
etc., the Court may describe it by its name only. Thus, in a charge 
under S. 147, Penal Code, where the word “rioting” is included in the 
charge, the words “by force or bj' show of force” need not be included 
because the suggestion of force is contained in the word “ rioting,”^ 
Similarly, it is open to the prosecution to charge abetment generally 
and then, if the evidence did not establish abetment other than in one 
particular form, to rely on this particular form for a conviction. The 
charge will amount to notice to the accused that he will have to meet 
a case of abetment in one or more of the different ways indicated in 
S. 107, Penal Code." The Court has, however, a discretion to give 
further details according to the facts and circumstances of each case. 
Where further details are given, they should be fully and accurately 
stated and should be such as to give the accused clear notice of the 
accusation against him.^ 

5. Definition of the offence — Sub-section (3). — In giving the 
definition of the offence charged, it is always a sound rule for the 
Court to adhere to the language of the statute as far as possible.^ 
Thus, for an offence under S. 211 of the Penal Code the charge should 
set forth that the prisoner “ falsely chai-ged ” and noi that he " made 
an accusation."- A repetition of the words in the marginal note to 
the section is not enough.^ 

5. Section of law to be stated — Sub-section (4). — Where the 
section of the Penal Code with which a person is intended to be 
charged contains several 'parts, that jyart of the section which is 
applicable to the case should bo stated.^ 

(’28) .\IR 1928 Cal 675 (G77) : 29 Cr.L..T . 1022 : 55 Cal 858, Satjianarain v. Eveperor. 
[See also (’35) 30 Cri'L Jour 1037 (1038) : 150 I. C. 972 (Sinil), Khcmji Khetsi 
V. Emperor. (It Las however been hold that where the same facts will constitute 
different offences, the indictment may, and ought to, charge each such offence 
so as to meet every possible view of the case.) 

(’15) AIR 1915 Sind 50 (51) : 10 Cr. L. J. 673 (574) : 9 S. L. E. 37, Dodo v. Emperor. 
(Charge means whole scries of counts.)] 

Note 3 

1. (’30) AIR 1930 Pat 027 (028) : 38 Cr. L. J. 87, Siiraj Diisadh v. Emperor. 

2. (’38) AIR 1938 Cal 125 (120) : 39 Cr. L. J. 395, Harcndra Kumar v. Emperor. 

3. (1805) 2 Suth W B Cri Letters 24 (24). 

(1804) 1 Suth W R Cri Letters 10 (11). 

(1805) 3 Suth W R Cri Letters 20 (20), (Framing of charge of abetment.) 

Note 4 

1. (’26) AIR 1920 Cal 439{440):26Cr.L. J.567,C7i/m/i-rtri v. Emperor. (Departure 
from the words of the statute benefits nobody and only introduces complications.) 

(’16) AIR 1916 Cal 188 (195) : 16 Cri L Jour 497 : 42 Cal 957, Amritalal Hazara 
V. Emperor. (Charge under S. 4 (b). Explosive Substances Act, VI of 1908.) 

(’92) 5 C P L R Cr 18 (19), Empress v. Jhengria. (Offence of mischief by fire.) 
(’92-96) 1 Hpp Bur Rul 32(32), Queen-Empress v. Nga Kyaio. 

2. (1865) 2 Suth W B Cri Letters 2 (2). 

3. U865) 2 Suth W R Cri Letters 0 (6). (S. 307, Penal Code.) 

(1865) 2 Suth W R Cri Letters 7 (7). (S. 326, Penal Code.) 

Note 5 

1. (’90) 15 Bom 189 (193, 194), Queen-Empress v. Aboyi Raytcliandra. (Charge 
under S. 475, Penal Code.) 


Section 221' 
Notes 3-5 
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Section 221 
. Note 6 , 


6. Previous convictions — Sub-section (7). — If a person is 
intended to be tried and punished mth enhanced imnislment or 
with ■punishment of a different hind as being a previous offender, 
the particulars of the previous conviction should be stated in the 
charge,^ though the extent of the former punishment need not be 
stated." In the absence of such statement, the accused cannot be 
avarded enhanced punishment.-' A statement of the previous conviction 
in the charge is. ho-wever, not necessary vhere sucli. conviction is to be 
taken into consideration, not for the purpose of a-v\'arding the enhanced 
punishment under S.ir>, Penal Code, but merely for the purpose of 
exercising the discretion of the Court as to the extent of the punishment 
to be avarded jcHhin the maximum fixed for the offence chargedf 
A “previous conviction” vithin the meaning of this section means 
a previous conviction by a British Indian Court and not by a foreign 
Court.® Further, it means a conviction obtained before the moment of 


Note G 

1. (’8G) 9 Slad 2S1 (28-3) : 2 Weir 2G6, Qitccn-Einprcss v. Dorasami. (Separate 
charge under S. 75, Penal Code, must be framed.) 

(’32) AIE 1932 Nag 111 (112) : 28 Nag L E IS : 33 Cr. L. .T. 573, Gayaprasad v. 
Emperor. (Certified copy of entry in register of criminal cases relating to previous 
conviction of accused filed along with challan.) 

(’17) AIE 1917 Low Bur 58 (58) : 18 Cr. L. .1. 79 (79) : S L B E 461, Kga Ilia v. 
Emperor. (Failure to do so is, however, irregularity curable by S. 537 in the 
absence of prejudice.) 

('17) AIE 1917 Mad 9G8 (9G9) : 17 Cr, L. .T. 28S (288), S7ihramania7i v. Empcrcr. 
(Ordinary precaution of charging prisoners under S. 75, Penal Code, should always 
bo taken.) 

(’ll) 12 Cr. L. .1. 233 (234) : 10 I. C. 241 (Lab), Dungri Md. AH v. Emperor. 

(’10) 11 Cr. L. J. 217 (217) ; 5 I. C. 743 (Mad), In rc Abbubt. (Omission tosetout 
in duo form is curable.) 

(’OG) 3 Cri L .Tour 97 (98) (Kathiawar), In rc Ilnhibahsh Khaju, 

(’74) 22 Suth W E Cr 39 (40), Queen v. Sheih JaJcir. 

(’74) 21 Suth W E Cr 40 (40), Queen v. Esan Chvndcr Dey. 

(’73) 19 Suth W E Cr 41 (42), Queen v. Bajeoomnr Bose, 

(’83) 1883 All W N 110 (110), Empress v. Haidar. 

(’81) 1881 All W N 144 (144), Empress v. Hundar. 

C81) 1881 All W N 32 (32), Empress v. Baghib Alt. 

(’02) 4 Bom L E 177 (177), King-Emperor v. Govind Salliaram. (Mere admission 
of accused that he had once been in jail is insufficient to show that he pleaded 
guilty to previous conviction.) 

(1900f 2 Bom L E 304 (321, 322), Qucen-Evijmess v. Vinayah Narayan. 

(’73) 1873 Eat 78 (78), Beg. v. Jay Kison. (Omission to set forth previous convic- 
tion in the charge however did not cause failure of ‘justice.’) 

(’73) 1873 Eat 70 (72), Beg. v. Annaji Krishna. 

(’71) 1871 Eat 52 (52), Beg. v. Tukaram Dowlat. 

^78) 2 Weir 2G7 (2GS), High Court Proceedings, Slst October 1S7S. 

(’93-1900) 1893-1900 Low Bur Eul 310 (311), Empress v. Hga Lu Gyi. 

(’72-92) 1872-1892 Low Bur Eul 337 (337), Empress v. Po Thaung. 

2. (’GS-69) 4 Mad H C E App xi (.xi). 

3. ^83) 2 Weir 264 (265), In rc Bamanjulu Nail:. 

(’06) 3 Cri L Jour 97 (98) (Kathiawar), In re Ilahibalcsh Khaju. 

C74) 2 Weir 265 (265, 2GG). 

(’73) 1873 Eat 70 (72), Beg. v. Annaji Krishna. 

4. (’28) AIE 1928 Eang 200 (203, 205) : G Eang 391 : 29 Cri L Jour 869 (FB), 
Emperor v, Nga Ba Shein. (S. 326, Penal Code.) 

(’33) AIE 1933 Nag 315 (31G) : 29 N L E 309:34 Cr.L.J. 11G6, Abdtd v. Emperor. 
(’30) AIE 1930 Sind 211 (214, 216) : 31 Cr. L. J. 1046 : 24 S L E 252, Bahsho 
V. Emperor. 

5. (’13) 14 Cr. L. J. 527 (527) : 20 I. C. 1007 ; 1913 Pun Ee No. 17 Cr, Bahatv'al 
\. Emperor. (Conviction in Bikanir State.) 
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time -when the charge is framcdS’ li may also bo noted that for 
purposes of S. 75 of the Penal Code, a person cannot be charged v.'ith 
a conviction for an oQ'cnce committed subsequent to the date of the 
offence for u’hich he is on trial." Similarly, s.75 of the Penal Code 
does not apply to a c'ase u-horo the subsequent offence is committed 
before the conviction for the former offence."'' 

The vord “punishment” in this section does not include an 
order under S. 5G5 for not notifying the address of the offender and 
consequently it is not necessary, for the purpose of making this order, 
that the previous conviction should be mentioned in the charge.^ 

‘Where the pi-evious conviction has been omitted from the charge, 
it may be added at any time before sentence is passed. A sentence 
passed already cannot be enhanced by the subsequent discovery of 
the fact that the prisoner has been previously convicted.'’ The High 
Court may, however, in revision, add the charge in proper cases and 
direct evidence to be talccn on such charge.’'’ 

See also the undermentioned case bearing upon s. 75 of the Penal 
Code.” 

See also Kotos under section 3ll. 

7. Charge for offences one of which is triable as a warrant 
case and the other as a summons case. — Where it is intended 
to proceed to try a person for two offences one of wliich is triable as 
a warrant case (in which a charge is to bo framed) and the other as a 
summons case (in which no charge need bo framed), the charge in 
respect of the former offence should also slate the latter offence.’ 

(’30) 1930 \V K 173 (17-J), Sycd Khadcr Sahib v. Emperor. (Conviction in 
Kolnr My.'oro State.) 

(’19) AIR 1919 All 03 (03) : -12 All lSG : 21 Cri L Jour Ul,Bhnnwarv. Emperor. 
(Blinrntpur State.) 

See also S. 318 Koto 4. 

6. (’79) 1879 Pun Re No. 21 Cr, p. GO (G4), Empress v. Sidiani. 

7. (’75) 1 Weir 39 (39), High Court Pi-acccdings, 20th January 1S76. 

7n. (’26) AIR 192G Bom 305 (305) : 27 Cr. L. ,T. 72G, Sayad Abdul v. Emperor. 

8. (’13) 14 Gr.L.J. 390 (390, 391) ; 9 N L E 88 : 20 I. C. 214, Emperor wJhagroo. 
See also S. 5G5 Nolo 2. 

9. (’89) 1889 Bat 458 (458), Empress v. Chimaba. 

(’89) 1889 Eat 457 (458), Empress v. Nalma. (Ss. 454 ami 380, Penal Code.) 

(’73) 19 Sntli W E Cr 41 (42), Empress v. Rajeoomar Bose. (Conviction under' 
Postal Act, 186G.) 

10. (’79) 1879 Pun Eo No. 19 Cr, p. 34 (36), Kasim v. Empress. 

(’79) 1879 Pun Ee No. 28 Cr, p. 78 (79), Ernpress v. Yusuf. (Accused escaping 
detection as an old oHcndcr by giving a false name at the tri.al — ^Higb Court set 
aside conviction and directed now trial with the amended charge.) 

11. (’04) 1 Cr. It. J. lOGl (1063): 1904 Pun Ec No. 17 Cr, King-Emperor \. Khan 
2Iuhammad. (Conviction under tho Punjab Frontier Crimes Eegulation — Not a 
previous conviction under Penal Code, so as to attract S, 75, Penal Code.) 

Note 7 

1. (’02) 29 Cal 481(482) : GCWN 599, Hoscin Sardar y.KaluSardar. (Summons 
for oilences under Ss.379 and 143, Penal Code — Charge framed under S.379 only 
— Conviction under S. 143 only — Accused misled in defence — Conviction set 
aside.) 

(’06) 3 Cr. L. J. 350 (350) : 3 Low Bur Eul 118, Emperor v.MaungGalc. (Formal 
charges should be framed for both oSences.) 

See also S. 254 Note 5. 


Section 221 ' 
Notes 6-7 ; 
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FORM OF CHARGES 


Section 221 
Notes 8-11 


8. Liability to whipping if to be stated in the charge. — 

It has been held in the undermentioned case^ that when a person is 
tried for an offence which is liable to be punished with whipping, the 
liabilitj’’ to whipping must be stated in the charge. 

9. Aggravating circumstances. — Where a person is charged 
of an offence which provides a certain punishment under certain 
circumstances and a higher punishment under aggravating circum- 
stances, the existence of such aggravating circumstances should be set 
forth in the charge.^ 

10. Special exceptions. — Under Ss. 235 to 237 of the Code of 
ISGI, the charge had to deny the existence of special exceptions where 
the section defining the offence charged had exceptions.^ This is now 
no longer necessary as those sections have not been repeated in the 
present Code. 

11. Constructive offences. — Under S. 149 of the Penal Code, 
if an offence is committed by any member of an unlawful assembly in 
prosecution of the common object of that assembly, every person who 
at the time of committing that offence is a member of the same 
assembly is guilty of that offence. Where a person is charged with an 
offence constructively by force of S. 149, the charge should specify such 
fact. Thus, where the accused was only charged with an offence under 
S. 12G of the Railways Act, a conviction for an offence under that 
section read with s. 149 on the basis of constructive liability cannot be 
sustained where it has prejudiced the accused.^ Where A is charged 
constructively for an offence, it clearly intimates to him that he did 
not himself commit the substantive offence but that he is guilty 
inasmuch as somebody else in prosecution of the common object of 
the riot did commit such substantive offence. If the person charged 
with committing the substantive offence is acquitted of such offence, 
the offence by implication also disappears, and A cannot be convicted 
of the substantive offence." 


Note 8 

1. (’82) 5 Mad 158 (158), BadUja v. Queen. 

Note 9 

1. (’71) 1871 Eat 55 (oG), Beg. v. IIuMa (S. 397, Peual Code.) 

(’97) 1897 Rat 921 (921), Quccn-Euiprcss v. Punya Salcliaram. (Chargo under 
S.395, Penal Code — To justify conviction under S.39S, Penal Code, the carrying 
of arms must be specifically alleged in charge.) 

Note 10 

1. (1864) 1 Suth W E Cri Letters 9 (9). (S. 300, Penal Code). 

(’66) 5 Suth W R Cri Cir 2 (2). 

(1864) 1 Suth W E Cri Letters 10 (11). (S. 375, Penal Code). 

(’79) 4 Cal 124 (120, 127) :3 CL R 122, re Shibo Prosad Pandali. {Dotamation.) 

(’72) 9 Bom H C E 451 (457), Beg. v. Kilcabhai Parbhudas. (Do.) 

(’69) 1809 Eat 20 (20). (Hurt). 

(’67) 8 Suth W R Cri Cir 3 (3). 

Note 11 

1. (’24) AIR 1924 Mad 338 (339,340): 25 Cr.L.J. 212, In rcThailckoitatUlKunliccn. 
(’25) Am 1925 Mad 1 (5, 6) : 47 Mad 746 : 25 Cr. L. J. 1297 (FB), Inre Thcctlm- 
vialai Goundar, (Conviction on such a defective charge is not bad unless the 
accused has been materially prejudiced in his defence.) 

2. (’12) 13 Cri L Jour 502 (503) : 15 Ind Cas 646 (Cal), Bcazuddi v. Emperor. 
(S. 325 read with S. 149, Penal Code.) 
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A charge under S. 140 is not for any specific named oQ'ence and the 
fact that an offence is committed in imrsuancc of the common object is 
of the essence of the case. It is therefore necessary to mention the same 
an the charge unless it has already been set out in the main charge.^’ 

See also the undermentioned case.* 

12. Unnecessary averments in the charge — Surplusage. — 
As has been seen in Note i, a charge should never contain more than 
M’hat is necessary for the prosecution to prove.* Allegations in the 
•charge which are not necessary to bo proved to constitute an offence 
and which might he entirely omitted without affecting the charge 
against the prisoner and without detriment to tlie indictment are, 
however, considered as more surplusage and may be disregarded in 
■evidence.- 

13. Defective charge — Effect of. — See Section 225. 

14. Form of charge in various offences. — See Section 22,'!. 

15. Cases where no charge need be framed. — No charge is 
necessary to be framed in the following cases : 

(1) inquiries under s, 117 ; 

(2) trials of summons cases (see S. 242); and 

(3) summary cases where no appeal lies (S. 2C3). 

There is a difference of opinion as to whether there should be a 
definite charge in prosecutions under the Insolvency Acts. According 
to the Judicial Commissioner’s Court of Nagpur it is not essential that 
there should bo a definite charge, a finding and a conviction as a 
foundation for a sentence under the said provisions. All that the law 
requires is that the principles underlying a criminal trial should be 
•observed. So, where an insolvent proceeded against under that Act 
was informed of the nature of the proceedings and the offence with 
which he was' charged, it was held that the essentials of criminal trial 
were sufficiently complied with.* The High Court of Calcutta- and the 
■Chief Court of the Punjab^ have, however, taken a contrary view. 


'3. (’12) 13 Or. L ,T. 218 (219) ; 39 Cal 781:14 I.C. 314, Kndntlullah w Emperor. 
4. (’20) AIR 1920 Nag 459 (400, 401) : 27 Cri L Jour 830, Dcoji v. Emperor, 
(Where the accused was separately charged under S, 325 (grievous hurt) and 
S. 149 (unlawful assembly), but there was no mention of S. 149 in the charge 
• under S. 326 — Held, that the irregularity was curable under S, 537.) 

Note 12 

1. (’20) AIR 1920 Oudh 245 (247,248) : 27Cr.L. J. 57, Bhulan v. Emperor. (For 
a charge under S. 390 it is not necessary ■ for the prosecution to prove that the 
murder was committed jointly by all the accused.) 

2. (’28) AIR 1928 Cal 075 (670, 077) : 55 Cal 858 : 29 Cri L Jour 1022, Satija 
Narain y/ Emperor. (See Russel on Crimes, Book 0, Ch. 2, S, 3.) 

(’07) 4 Bom H C R Cr Cas 17 (22), Ee{). v. Francis Cassidy. 

Note IS 

1. (’18) AIR 1918 Nag 214 (214, 215) : 19 Cri L Jour 027, Ganpaty v. Ghimnaji. 

2. (’15) AIR 1915 Cal 117 (117) ; 10 Cr. L. J. 135, Harihar Singh y.Molieshimr. 
(’20) AIR 1920 Cal 024 (025) : 21 Cr. L. J, 481, J. M. Lucas v. Official Assignee 

of Bengal. (Charge not framed in pursuance of notice which did not set forth the 
substance of oHence — Cbnviction under that charge set aside.) 

3. (’10) Am 1916 Lah 182 (183) : 17 Cr. L. J. 318 (319) : 1910 Pun Re No. 110, 

■ Cr, Nazvab v. Topan Ram. (No charge of any specific offence under S. 43, Pro- 
vincial Insolvency Act — Proceedings held wholly irregular.) 


Section 221 
Notes 11-15 
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Section 222 


2.22..''' O) TJie charge shall eontain such 
Particulars as to time, particulaps as to the time and 
place and person. pluce of the alleged ol^ence, and 

the person (if any) against u'hoin, or the thing (if 
any) in respect of ^rhich, it was committed, as are 
reasonably sufficient to give the accused notice of the 
matter with which he is charged. 

(2) When the accused is charged with criminal 
breach of trust or dishonest misaiipropriation . of 
mone3^, it shall be sufficient to specify the gross sum 
in respect of which the ohence is alleged to have been 
committed, and the dates between which the offence- 
is alleged to have been committed, without specifying 
particular items or exact dates, and the charge so 
framed shall be deemed to be a charge of one offence 
within the meaning of section 234: ; 

Provided that the time included between the fii'st 
and last of such dates shall not exceed one year. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Time of offence. 

4. Person against whom offence 

was committed. 

5. Thing in respect of which offence 

was committed. 

6. Sub-section (2) — Charge of 

criminal breach of trust or 
dishonest misappropriation. 


7. Applicability of sub-section (2) 

to cases where there are two 
or more accused persons. 

8. Charge under sub-section (2)^ 

whether trial for another item 
misappropriated during same 
period is barred. 

9. Charge of criminal conspiracy. 


Ollier Topics ( viiscellnncoiis) 


Charge and proof. See Note 2. 

Charge to be definite . — Else bad. Sec 
Notes 2 and 6. 

Cheating a corporation. See Note d. 

Dates extending for more than a year — 
Illegal. See Note G. 

Definite charges even in specification of 
gi'oss sum. See Note G. 

Different offences not to be clubbed. 
See Note 6. 

rinding as to definite sum misappro- 
priated needed. See Note 6. 


General deficiency in accounts. See 
Note G. 

.Toining of other offences. See Note G. 

Specification of diflerent items. See 
Note G. 

Sub-section (2) — Scope, object and effect. 
See Note G. 

.Sufficiency of particulars. See Notes 2 
and 3. 

Sufficient notice. See Notes 2 and 3. 

Within the meaning of S. 234 and not 
other sections. See Note 6. 


1. Legislative changes. 

Differences between the Codes of ISGl and 1872 : 

There was no corresponding section in the Code of ISGI. Tho 
section was first enacted in the Code of 1S72 as S. 440. 


Code of 1882 : S. 222 ; Same as sub-s, (1). Sub-section (2) was added in 1893. 
Code of 1872 : S. 440 Code of 1861 — Nil. 
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Changes introduced in ISSS : 

The thing in respoct of which the offence mas committed was 
made one of the matters in respect of M’hich particulars M’cro to be 
given in the charge. 

Changes made in ISOS : 

Sub-section ( 2 ) mas added. See Kotec. 


2. Scope of the section. — In addition to the particulars specified 
in S.221 it is necessary, as provided by tin's section, that the charge 
should contain particulars as to the time and place of the alleged 
offence and the person (it any) against M'hom and the thing (if any) 
in respect of M'hich the oflonco is alleged to have been committed.^ 
Such particulars of the above points must be given ns are reasonably 
sufficient to give the accused notice of the matter M'itli M-hich he is 
charged.- But the charge is not necessarily inv.alidatod liy the giving 
of more particulars than are absolutely nccessarv.^' 

As to the effect ofan omission tostateorofan error in thestatement 
of the particulars required by this section, see Ss. 225 and 232. As to 
M’hen the manner of the commission of the offence should be given in 
the charge, see S. 223 and Xotes thei’cunder. 


3. Time of offence. — The time of the alleged offence should bo 
gi\on in the charge M'ith as much particularity as is necessary to give 
the accused sufficient notice of the matter of M-hich he is charged.^ 


Section 222 — Note 2 

Q’lrcn-Emprcss v. Fa7:iraprn. 

( 19) AIR 1919 P.K 2 1 (30):.l P L .7 71:20 Cr.L.J. IGl (FB), .Mg Kesar v. Emperor. 
(Charge to bo procipo in scope and particular in detail.) 

(’IG) AIR 191C Mad 571 (572) : 10 Cr.L.J. 298 (299), In rc Mchalahati Suhhadn. 

charge— Place and name of articles stolon etc., not mentioned.) 

( 0/) 0 Crt L .Tour 440 (448, 449) (Lab), Gotcardhan Das v. Emperor. (Charge lor 
noting sliouicl set out tlic period, place and the common object.) 

r ^ {Forms of charge in ca-ses of rape indicated.) 

(84) 0 All 204 (207), Empress v. Khairati. (Charge under S. 377, Penal Code 
should allege the time M-hcn,tho place where and any knoM-n or unknown person 
/Am particular act charged as oflence under S. 377 was committed.) 

}n\ ^ (504) ; 15 Ind Cas 048 (Mad), Govinda Bcddy v. Emyeror, 

((Charge under Rule 8 of S. 20 of the Madras Forest Act should state that the 
place from where the tree was cut was reserved forest.) 

(’94) 1894 Rat 710 (713), Qneen-Empress v. Abdul Raeal-. (Place of the rlotiu// 
•should bo stated.) ° 

(’74) 1874 Rat 80 (60, 81), Beg v.GoJmldas. (Charge under Ss. 193, 194, Penal Code 
/in \ before what Court the alleged false statement was made.) 

2. ( 02) 15 C P L R 112 (113), Emperor v. Vinayalc Jageshwar. (Charge of house 
trespass at Nagpur is too vague.) 

[See ( 79) 1879 Pun Re No. 18 Cr, p. 48 (53), Shcr AH v. Empress. (Charge of 

criminal conspiracy within limits of determinate area (e. g., a village) is not 
. too vague.)] i d ■ o / 

991) 15 Bom 491 (503, 504), Queen-Empress v. FaMrappa. 

’n (Charge of breaking into a house M'ith intent to commit 

/i^\ house-owner’s name proper though not quite necessary.) 

( 67) 4 Bom H C RCr 17 (22, 24), Reg v. Francis Cassidy. (Unnecessary allegations 
in charge may be i-ejeoted as surplusage, and it is not necessary to prove them in 
order to sustain the charge.) 


1. (’03) 30 Cal 402 (404) : 7 C W N 
(The charge for defamation should 
defamation mas committed.) 


Note 3 

74, Bislmanath Das v. Kcsltcb Gandhahanih. 
contain the particular occasion on which the- 
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Notes 1-3 



1290 


PAETICULAES AS TO TIME, PLACE AND PEESON 


Section 222 
-IJotes 3-5 


Where it is impossible to specify the particular date on which the 
offence was committed, it will he sufficient to state two dates between 
which the offence was committed," 

As to the effect of error or omission in regard to this particular, 
see sections 225 and 232. 

5. Person against whom offence was committed. — The 
charge should also state with sufficient clearness the person, if any, 
against whom the alleged offence was committed. Thus, in a case of 
theft, the charge should state the person whose property was stolen,^ 
Similarly, in a charge of cheating, the name of the person cheated 
must he stated." See also the undermentioned cases.® 

•{’30) AIE 1930 Sind 62 (63, 64) : 30 Gri L Jour 1073, AU Mahomed v. Evi'peror. 
(Number of instances in which the accused defamed the complainant — Chai'ge 
should make clear which particular incident is being alluded to.) 

{’68) 10 Suth W E Or 37 (38) : 1 Beng L B A Cr 13, Queen v. Futteali Biswas. 
(Charge under S. 193, Penal Code — The judicial proceedings and the particular 
stage of the judicial proceeding should be stated.) 

'(’71) 16 Suth W E Cr 47 (47, 48) : 7 Beng LE App 66, Qiieenv. Moharaj Misser. 
(Charge of giving false evidence — The exact date in which, the Court or officer 
before whom, and the stage at which the evidence was given, should be alleged.) 
(’25) AIE 1925 Mad 690 (691) : 26 Cr.L. J. 1513 : 49 Mad 74, In re Mallu Dora. 
(Ofience of waging war against the King — Single general charge without giving 
date held bad.) 

2. (’24) AIE 1924 Cal 616 (617) : 25 Cri L Jour 997 : 51 Cal 488, Bhola Nath 
Milter v. Emperor. (Charge of adultery — Impossibility to specify the particular 
date when intercourse took place — It is sufficient to specify two dates between 
which the ofience was committed.) 

■(’15) AIE 1915 Lah 16 (19, 48) : 16 Cri L Jour 354 (357, 388, 398) : 1915 Pun Ee 
No. 17 Cr, Bal Mokand v. Emperor. (Conspiracy — Specification of exact date of 
inauguration not necessary as in most cases it would be impossible to give it.) 
[Nee also (’26) AIE 1926 Pat 347(347) : 27 Cr.L.J. 909, Farzand AU y. E mperor. 
(Charge of cheating — Month only given — Held irregularity is cured by S. 537.)] 

Note 4 

1. (1865) 2 Suth W E Cr L 5 (5). 

(1865) 2 Suth W E Cr L 15 (15). (Form of charge in cases of theft or breach of 
trust by a servant indicated.) 

2. (1862-63) 1 Mad H C E 31 (34, 37) : 1 Weir 471, Queen v, Williams. 

(’24) AIE 1924 Cal 18 (41) : 25 Cri L Jour 1313, P, E. Billinghurst v. Emperor. 
(Charge under S. 420, Penal Code, should state the person or persons deceived 
and induced to issue a cheque.) 

.(’04) 1 Cr. L. J. 124 (129) : 8 C W N 278 (FB), Hurjee Mull v. Imam Ali Sircar. 
(Attempt to cheat — Person intended to be cheated and manner of cheating should 
be set out in the charge.) 

[Sec also (’24) AIE 1924 Cal 495(498):'26 Cr.L.J. 330:51 Cal 250, Legal Bememhran- 
cer of Bengal v. ManmathaNathBhvsan. (Ofience of cheating a corporation.)] 
■ 3 . (’36) 37 Cri L Jour 439 (440) : 63 Cal 18 ; 161 Ind Gas 280, Abinash Chandra 
V. Emperor. (Charge under S.405, Penal Code, not stating who made the alleged 
entrustment, or who suffered from the alleged breach of trust, offends against 
the provisions of S. 222 (1), Criminal P. C.j 

'.(’92) 19 Cal 105 (110), Ferasat v. Empress. (Charge under S. 152, Penal Code 

Particular public servant assaulted should be named.) 

’66) 5 Suth W E Cri L 6 (6). (Charge under S. 221, Penal Code, should state the 
names of the men sufiered or ordered to escape — Chai’ge for causing hurt should 
state the person to whom hurt was caused.) 

>(1863) 1 Bom H C E 95 (96), Beg. v. Siddu. (Charge under S. 411, Penal Code 

The name of the owner must be specified.) 

(’26) AIE 1926 Sind 129(129) : 27 Cr.L.J. 32 : 20 SLE 3, Eyder v. Emperor. (Do.) 
(’68) 10 Suth W E Cr 63 (64) : 3 Beng L E App Cr 15?i, Empress v. Dma Sheikh. 
(Person hurt must be .specified.) 

>(’70) 14 Suth WECrl3{13), Queen v. Parhutty. (Charge under S. 403, Penal Code, 
should state the person whose property was dishonestly appropriated or converted.) 
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5. Thing in respect of which offence was committed. — 
Where the offence is committed in respect of any thing, the charge 
should specify the thing with sufficient particularity. Tor instances, 
see the undermentioned cases.^ 

6. Sub-seotion (2) — Charge of criminal breach of trust or 
dishonest misappropriation. — Prior to the enactment of sub-s. ( 2 ) 
in the Code of 1893 there was a conflict of decisions’ as to whether, in 
a case of criminal breach of trust or dishonest misappropriation of 
money, it was necessary to frame a distinct charge in respect of each 
item of money misappropriated or whether it was sufficient to frame 
a charge in respect of the aggregate sum misappropriated though it 
might be composed of different items misappropriated on different 
occasions. This conflict is set at rest by the enactment of this sub- 
section. Where a person commits criminal breach of trust or dishonest 
misappropriation in respect of various sums at different times in the 
course of a single j-ear, ho may now be charged in respect of tlio total 
of all the sums as for a single offence without specifying the items of 
which it is composed or the dates on which they were misappropriated.” 


{1865) 2 Suth W R Cr L 7 (7). (Person from whom money was extorted should be 
stated — The public servants to whom false information was piven should be stated.) 

(’34) AIR 1934 Sind 57 (59); 28 S. L. R. 119 : .35 Cr.L..T. 1337, Dtir Mohammad 
V. Emperor. (Charge of conspiracy — Defrauding public by deceitful means men- 
tioned — Persons defrauded not specified — Charge not bad.) 

(’05) 2 Cri L .Tour 381 (381) : 15 M L .T 221 : 2 iVcir 231, Anantha Goundan v. 
Emperor. (Imputation of nnchnstity to a married woman — Charge stating 
husband as the person defamed — Not bad.) 

Note 5 

1. (’90) 1890 Bat 529 (530), Empress v. Nathu Lalji. (Accused, having been 
summoned to answer a charge of storing wool under the City of Bombay Muni- 
cipal Act of 1888, was convicted of storing cotton— Held, that the conviction was 
illegal, the accused having had no opportunity of meeting the latter charge.) 

(’OG) 3' Cr. L. J. 153 (159) : 33 Cal 295 : 2 C. L. J. 510, Parcs Nath v. Emperor. 
(Charge under S. 147, Penal Code, should state the property in respect of which 
the riot is said to have tahen place.) 

(’90) 15 Bom 189 (194), Queen-Empress v. Abaji Ramchandra. (Charge under 
S, 475, Penal Code — It should state the particular papers, bearing a counterfeit 
mark or device, which the accused had in his possession with the intent men- 
tioned in the section.) 

(’35) AIR 1935 Oudh 475 (475. 476) ; 36 Cr. L. J. 1206, Shahur v. Emperor. 
(Charge under S. 411, Penal Code (receiving stolon property) must specify the 
articles alleged to ho dishonestly received or retained.) 

Note 6 

1. Gases holding that for each item there must be a separate charge: 

(’71) 15 Suth W R Cr 5 (5), In re G. A. Ghettar. 

(’97) 2 Cal W N 341 (346), Ekaram Ali v. Empress. 

(’97) 24 Cal 193 (196), Queen-Empress v. Pursotham Dass. 

(’75) 7 N W P H C B 196 (199), Queen v, Dulmram. 

(’87) 14 Cal 128 (131, 132), In the matter of Luchininarain. (So assumed in 
this case.) 

Gases holding that it was enough if the aggregate amount was specified : 

(’93) 1893 Eat 659 (665, 666, 667), Queen-Empress v. Wammi. 

(’95) 18 All 116 (118) ; 1896 AWN 11, Budhu v. Babulal. (17 All 153, followed.) 

(’95) 17 All 153 (155) : 1895 AWN 37, Empress v. Kellie. 

2. (’10) 11 Cr.L. J. 442 (443, 444) : 71. C. 186 ; 33 All 36, Emperor \. Ebrahim Khan. 

(’39) AIR 1939 Bom 129 (138) ; 40 Cr.L.J. 579, Ramchandra Bango v. Emperor. 

(’29) AIR 1929 Cal 175 (176) ; 30 Cri L Jour 706, Anil Krista v. Badam Santra. 

(’32) AIR 1932 Oudh 145 (147) : 6 Luck 435 : 33 Cr.L.J. 343, Shiam v. Emperor. 

(’07) 5 Cri L Jour 133 (135) ; 29 Mad 558, Thomas v. Emperor. 


Section 222 
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Section 222 The amendment has removed two difficulties which used to be felt 

Note 6 under the old Code.^ Firstly, there was great difficulty in convicting 

an accused person where there was a running account between the 
parties and the prosecution was unable to specify the particular item 
in respect of which the offence was committed. This difficulty has been 
removed by the provision that it is not necessary to specify the items 
in respect of which the offence was committed and that it is enough 
to mention the gross sum in respect of which the offence was committed. 
The second difficulty was that under S. 234 more than three offences 
of the same kind could not be tried at the same trial. Hence, in the 
absence of any provision enabling the clubbing together of different 
items it was found impossible to try at one trial more than three acts 
of criminal breach of trust or dishonest misappropriation though 
committed in the course of the same year and by the same accused. 
The provision that a charge may be laid for the gross sum of which 
the different items (misappropriated in a single year) are coniiDOsed 
and that such a charge constitutes only a charge for a single offence 
for the purpose of S. 234, has now removed this difficulty. Beading this 
section and S. 234, three separate charges of criminal breach of trust 
or criminal misappropriation in respect of three gross sums each made 
up of separate items, can be legally tried together provided the offences 
in respect of all the three gross sums are alleged to have heen.committed 
within a space of twelve months.^® 

Though the sub-section dispenses with the specification of particular 
items or the dates on which they were misappropriated, it requires the 
gross sum alleged to have been misappropriated and the dates between 
which the offence is alleged to have been committed to be siDecified in 
the charge ; a charge wffiich does not specify even these particulars 
will be bad.'* Similarly, the sub-section does not in any way affect 

(’05) 2 Cri L Jour 578 (580) : 30 Bom 49 : 7 Bom L E 633, Em'peror v. Datto 
Hanmant. (Introduction of greater detail than is necessai’y, in no wayaliects the 
jurisdiction of the Court.) 

(’06) 3 Cr.L.J. 138 (139, 140) : 32 Cal 1085 : IOC WN51, Sat Narain v. Emperor. 
(’04) 1 Cr.L.J. 637 (638) : 27 All 69;1904.\'W N165, Emperor v. Ishtiaq Ahmad. 
(’04) 1 Cr.L.J. 791 (792, 793) : 31 Cal 928 ; 8 C W N 807, Samiruddin Sarhar v. 
Nibaran Chandra. 

(’27) AIR 1927 Cal 409 (409) ; 28 Cri L Jour 469, Harcndra Kumar v. Emperor. 
(’02) 24 All 254 (255); 1902 A W N 44, Emperor v. Gulzari Lai. 

(’31) AIR 1931 All 267(268) : 52 All 941 ; 32 Cr.L.J. 155, Emperor v. Prem Narain. 
(’08) 8 Cr. L. J. 160 (160) : 1 Sind L E 38, Emperor v. Ali Bux. 

(’34) AIR 1934 Pat 232 (233) : 13 Pat 170; 35 Cr.L.J. 876, Ra?;i?i:is7jooav.J?m2;e?'o?'.' 
(’35) AIR 1935 Nag 178 (179) : 31N L E 337 : 36 Cr.L.J. 1216, G. S. Bamsheshan 
V. Emperor. 

(’35) AIR 1935 Cal 312 (313) ; 62 Cal 808, Kashiram Jhunjlmnwalla v. Hurdat 
Eai. (Acts of misappropriation may be treated as constituting “same transaction’’ 
for purpose of S. 235.) 

[See also (’12) 13 Cr.L.J. 15(16): 131. C. 108 (Mad), In re Theophilus Bamappa.' 
ewhere person receives money for the express purpose of using it for his master’s 
benefit in a particular way, he is entrusted with money, and his appropriation 
of it to himself amounts to criminal breach of trust and not cheating.)] 

3. (’25) AIR 1925 Cal 260 (261) : 26 Cr. L. J. 532, Khirode Kumar v. Emperor. 
(’32) AIR 19320udh 145 (147):6 Luck435:33Cr.L.J. 343, Shiam Sundar v. Emperor: 
3a. (’40) 44 C W N 175 (176, 177), Madhusudan Muhherjee v. Emperor. 

4. (’36) AIR 1936 Bom 379 (383) : 38 Cr. L. J. 9, Baburao Tatyarao v. Emperor. 
(Charge of criminal breach of trust not unfolding even approximately the dates 
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the principle that the aceusefl must have a Oofinitc charge to ansver ; 
a charge which contains the gross sum and the dates as mentioned in 
this suh-section may yet he bad as being too vague/ Nor does the 
section dispense with the necessity of a finding as to a definite sum 
having been misappropriated before the accused can be convictedS' 
The suh-section does not -prohibit the specification of particular 
items misappropriated where a gross sum is given as the subject-matter 
of the offence.' So also, where a charge is laid under this section for 
a gross sura embezzled, the Court is not precluded from examining 
the'evidence in respect of each item Avbich went to make up the total 
amount entered in the charge-sbeet."® Nor does the fact that particular 
items are specified in the charge detract from its character as a charge 
for a single offence and convert it into a charge for ns many offences 
as there are items particularised.'* 

The sub-section only provides that if and when a charge is laid 
for a gross sum instead of for particular items, the cbni-ge is to be 
treated as a charge for a single offence irrespective of the number of 
items of which the gross sum is composed. It does not prohibit the 
framing of different charges in respect of different items;® nor permit 
such charges when framed to be treated as a charge for a single 
offence.^® 'It applies not only to cases where there is a general 
deficiency and the prosecution is not able to specify particular items 
but also to cases whore the particular items might have been, but are 
not specified.” 

The sub-section only applies to cases of criminal breach of trust 
or dishonest misappropriation in respect of money. Where the offence 

Isntwecn ■which acousoil ilishoncsllj" convortctl to his own use tlic property in question 
and referring only to the date oii which the conversion was discovered, is bad for 
vagueness.) 

(’27) AIR 1927 Lah 109 (109) ; 28 Cri L .Tour 170, Emperor v. Abdtir Baltman. 
P35) .\IR 1935 Oudh 273 (275) : .36 Cri L Jour 518, Fieri/ Lai v. Emperor. 

5. (’36) 37 Cr. L. J. 439 (440) : 03 Cal 18: 161 1. C. 280, Abinash Ohandra v. Emperor. 
(’07) 6 Cri L Jour 137 (138, 139) (Lah), Mahommad Shah v. Emperor. 

6. (’20) AIR 1920 All 274 (275): 22 Cr.L. .1.84:42 All 522, MoJifmSinpifv.JBwpcj-or. 
(’25) AIR 1925 Cal 260 (201) : 26 Cri L Jour 532, Khirodc Kumar v. Emperor. 

[But see (’28) AIR 1928 Bom 148 (149) : 29 Cr. L. .T. 407 : 52 Bom 280, Emperor 
V. Bijrainji Jameslji. (Accused can be convicted where prosecution establishes 
that some of the money mentioned in the charge has been misappropriated by 
him even though it may be uncertain what is the exact amount so misappro- 
priated.)] 

7. (’04) 1 Cri L. .1. 791 (793) : 31 Cal 928:8 OWN 807, Samiruddin v. Nibaran. 
(’05) 2 Cr.L. .7.578(580): 30 Bom 49: 7 Bom LR 633, Emperor v. Datlo Hanmant. 
(’30) AIR 1930 Cal 717 (718) : 32 Cr. L. 7. 321, Bahim Bux Sarhar v. Emperor. 

(Giving of particulars does not embarrass the accused but is an advantage.) 

(’34) AIR 1934 Pat 232 (233) : 13 Pat 170 : 35 Cr. L. 7. 876, Bamkishoon v. Emperor. 
7a. (’36) AIR 1936 Oudh 376 (377): 37 Cr. L. 7. 941, Krishna Priya v. Emperor. 

8. (’04) 27 All 69 (70) : 1904 AWN 165, Emperor v. Ishtiay Ahmad, 

(’02) 24 All 254 (255) : 1902 A W N, 44, Emperor v. Gulsari Lai. 

9. (’30) AIR 1930 Mad 978 (980) : 32 Cri L 7our 223, Kanakayya v. Emperor. 
(’10) 11 Cr. L. 7. 337 (338) : 5 I. C. 970 (Bom), Emperor v. Kasliinath Bagaji. 

10. (’33) AIR 1933 Nag 327(327):34 Cr.L.7. 67S,BameshioarBrijmohanv. Emperor. 
(.’26) AIR 1926 Bom 110 (113) : 49 Bom 892 : 27 Cr.L.7. Emperor v. Uanani. 
(’07) 5 Cr. L. 7. 341 (342) ; 30 Mad 328 : 17 ML 7 141, KasiViswanathan v. Emperor. 

[Sce(’31) AIR 1931 Rang 161 (162):32 Cr.Tj.7. 1068, Sem Subramonian v. Emperor. 
(’31) AIR 1931 Oudh 86(87,88): 6 Luck 441:32 Or.L.7.540,I)ztbriMtsscj- v. Emperor.] 

11. (’07) 5 Cri L 7our 133 (135) : 29 Mad 558, Thomas v. Emperor, 
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Note 6 
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Section 222 lias been committed in respect of any other iiroperty, the siib-section 
Note 6 does not apply.^’ 

The sub-section applies only to offences of criminal breach of 
trtist or dishonest misappropriation}^ Thus, where the accused is 
alleged to have obtained on different occasions several sums from the 
complainant by false pretences, a single charge of cheating in respect 
of all the items is not tenable.^'* So also, this sub-section does not 
apply to cases where the accused is charged with criminal breach of 
trust or criminal misappropriation and some other offence, such as 
falsification of accounts, cheating, etc. The provision enabling different 
items to be lumped together and be charged as a single offence in the 
case of a criminal breach of trust or dishonest misappropriation cannot 
be made use of to justify a joint trial of such offence with an offence 
of a different character,^" 

12. ' (’39) AIR 1939 Mad 575 (576) : 40 Cr. L. J. 851, PiiUic Prosecutor v. N. S. 
Sliarma. (S. 222 (2) applies to criminal breach of trust or dishonest misappro- 
priation of money and not of goods — Single charge cannot be framed in respect 
of total cash and total value of goods misappropriated.) 

(’22) AIR 1922 Oudh 280 (280) : 26 Oudh Gas 4 ; 24 Gr. L. J. 10, SarjuPrasadv. 
Emperor. (Gharge for criminal breach of trust of some ornaments — tarticular 
acts of breach of trust must be set out.) 

(’ll) 12 Cr. L. J. 567 (567) : 12 I. G. 655 (Mad), Baghavendra Bao v. Emperor. 
(Does not apply to criminal appropriation of timber.) 

(’18) AIR 1918 Cal 233 (234) ; 18 Gr.E.Z. ZIO [Oil), AsrafullaSarharwEmigeror. 
(Misappropriation of specific articles.) 

(’27) AIR 1927 All 223 (224) : 49 All 312 ; 28 Cr. L. J. 171, RawfwLnZ v. iSmperor. 
(Criminal breach of trust of ornaments.) 

[Sec {'28) AIR 1928 Bom 521 (521) : 30 Cr. L. J, 329, DwarJeadas v. Empero7‘. 
(Criminal breach of trust in respect of money — What is — Agent entrusted 
with goods for sale misappropriating the sale proceeds is within the section.)] 
[Sec also (’08) 7 Cr. L. J. 372 (374) : 12 OWN 577, Bipro Das Gmv.Wimdamojw 
Bcioa. (Charge under S. 406, 1. P. 0., in respect of some deeds not good.)] 

13. (’31) AIR 1931 Pat 102 (103) : 32 Cr. L. J. 611, Ahd^ir Bahim v. Evi^eror. 
(S. 222, sub-s. (2), has no application to charges of cheating.) 

(’26) AIR 1926 Bom_ 110 (113) : 49 Bom 892 :21 Gr. h. 3,305, Emperorv. 3Ia7ia7it.' 
(Does not apply to* the ofiences of falsification of accounts S. 477A, Penal Code.) 
(’15) AIR 1915 Cal 296(296):15 Cr.L.J. 153(154):41 Cal 722, Bamanv. Emperor. (Do.) 
(’33) AIR 1933 Nag 327 (327) : 34 Ci'. L. J. 673, Bavieshiuar v. Eviperor. (Do.) 
(’12) 13 Cr. L. J. 21 (22) : 13 I. C. 213 (Mad). Lalcshmiuaraiii v. Emperor. (Do.) 
(’07) 5 Cr. L. J. 341 (342) : 30 Mad 328 : 17 M L J 141, Easi v. Emperor. (Do.) ' 
(’99) 26 Cal 560 (564) : 3 C W N 412, Qrtccn-Einprcss v. Alati Lai Lahiri. (Do.) 
(’02) 4 Bom L R 433 (434), Emperor v. Nathalal Bajuji. (Do.) 

(1900) 10 Mad L Jour 147 (186) (PB), Suhramania Iyer v. Enipress. (Sub-s. (2) 
does not apply to the oSence of bribery or extortion.) 

14. (’04) 1 Cri L Jour 977 (978, 979) : 1 A L J 599, Baja Khan v. Ejnperor. 

(’31) AIR 1931 Pat 102 (103) ; 32 Cri L Jour 611, Ahd%ir Bahim v. Emperor. 

15. (’39) AIR 1939 Bom 129 (143) : 40 Cri L Jour 579, Bamchaiidra Bango v. 
Emperor. (The section only says that the charge is to be treated as charge of one 
oSence and not that there is only one offence in such a case — Hence not 
necessarily same transaction wdthin S. 235 — A I R 1935 Cal 312 dissented from.) 

(’36) AIR 1936 Bom 154 (159) : 60 Bom 148 : 37 Cri L Jour 688, Shapurji Sorabji 
V. E^nperor. (Charge of misappropriation can be joined at one trial with charges 
of forgery and cheating only if the offences have been committed in course of 
same transaction.) 

(’07) 5 Cri L Jour 341 (342) : 30 Mad 328 : l7 M L J 141 : 2 M L T 177, Easi 
Visiuanathaji v. Emperor. 

(’15) AIR 1915 All 462 (462) : 38 All 42 : 16 Cri L Jour 813, Ealka Prasad v. 
E7nperor. (Offences under S. 477A, Penal Code.) 

(’26) AIR 1926 Bom 110 (113) : 49 Bom 892 : 27 Cr. L. J. 305, Emperor v. Ma7ia7it. 
(’19) AIR 1919 Lab 440 (441) : 19 Cri L Jour 187, Emperor v. Jagat-Bam. 

(’15) AIR 1915 Cal 296(296):15 Cr.L.J. 153:41 Cal 722, Dama7iDe7mr2/v.Dwpem-. 
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The sub-section requires that the poriocl during "(^’hicb the offence 
is alleged to have been coinniiltcd should not exceed one year. Thus, 
where the dates of misappropriation of the various items extend over 
a period of more than one year, they cannot all bo lumped together 
in the same charge.'® 

The provision enabling it to bo stated that the offence was 
committed between certain dates (instead of on a certain date) applies 
not only to cases where different items are alleged to have been 
misappropriated on different occasions and a charge is framed in 
respect of the gross sum made up of the different items, but also 
to cases where a sjiccifjc sum is alleged to have been the subject of 
the offence.'* 

Where a single charge is framed under this section in respect of 
the embezzlement of different sums, it is only a single sentence that 
can bo passed on the accused ; a separate sentence cannot bo passed in 
respect of each of the items included in the charge.’^ 

Under S. 161, sub-s.{2), a charge of criminal misappro]u-iation or 
criminal breach of trust can be tried or inquired into either at the- 
place whore the offence was committed or at the ))lace where any part 
of the property was received or I’ctained by the accused. As this- 
sub-section (of s. 22-2) enables any number of acts of misappropriation 
committed in the course of the same year to bo combined in the same 
charge, jurisdiction to try the charge arises at any ])lace where the 
offence was committed in respect of any of the items included in the 
charge or at any place where the money involved in the inisappro- 
priation of any of the items was received or retained by the accused.'® 
See also Koto o. 

7. Applicability of sub-section (2) to cases where there are. 
two or more accused persons. — There is a conflict of decisions as 
to the applicability of sub-s.(2) to cases where two or more persons 
are accused of criminal broach of trust or dishonest misappropriation- 
so as to enable a single charge being framed in respect of the total 
sum misappropriated in a given period whore such sum is made up of 

(’31) AIR 1931 Rang ICl (1G2) : 32 Cr. L.,1. 10G3, Sera Suhramonian\. Emycror, 
(Ofionce under S. 420, Penal Code.) 

(’08) 8 Cri L Jour 4 (5) : 30 All 351 : 5 A L J 400 ; 1908 A W N 152, Emperor v, 
Mata Prasad. (Oflence of forgery.) 

(’17) AIR 1917 Mad 012 (C12) ; 17Cr.L.J.3G9 (3G9), In re KrisUnamnrthi Ayyar. 
IG. (’36) 37 Cri L Jour 439 (440) : G3 Cal 18 : 161 1. C. 280, Abinash v. Emperor. 
(’13) 14 Cri L Jour 219 (223) : 19 I. C. 315 (Cal), Promothanalh Bay w Emperor. 
(’05) 2 Cr. L. J. 130 (131) : 1905 Pun Re Ro. 14 Cr, Dhanjibliay v. Kaim Khan. 
(’35) AIR 1935 Oudh 241 (244) : 3G Cri L Jour 477, Mztnnoo Lai v. Emperor. 
(Accused prejudiced — Conviction set aside.) 

(’34) AIR 1934 Pat 132 (133) : 35 Cri L Jour 693, Dconarain Singh v. Emperor. 

. (Conviction set aside as period exceeded one year.) 

[See (’24) AIR 1924 Cal 908 (909) : 25CriLJour 1053, Harry Jones v. Emperor. 
(Queere — Wlietber a charge under Penal Code, S. 409, is altogether had as 
alleging an offence between tw'o dates, the last of which is after the date of the 
complaint.)] 

17. (’28) AIR 1928 Bom 557(560): 53 Bom 119:30 Cr.L.J. 1Q^,V inay ah Emperor. 

18. (’31) AIR 1931 All 267 (208, 269) : 52 All 941 : 32 Cr. L. J. 155, Emperor y. 
Prem Narain. 

19. (’32) AIR 1932 All 26 (27, 28) : 33 Cri L Jour 127, Sitndcr Lai v. Emperor.. 
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several items misappropriated on different occasions. On the one hand, 
it has been held by the Calcutta High Court that the sub-section 
contemplates only eases in ■ndiieh there is only one accused person 
and that where there are two or more accused persons in a case, 
separate charges must be trained in respect of the several items as for 
■different offences.^ The Madras High Court has, on the other hand, 
liold that there is no reason to restrict the scope of the sub-section 
in this way and even in eases where there are two or more accused 
liersous in a case, it is open to the Court to lump together the 
different items misappropriated on different occasions and frame a 
single charge in respect of the total sum composed of the different 
items." The Bombay High Court has also accepted the same view.^ 
But where the charge alleges that some of the accused took part in 
the misappropriation only in respect of some of the items of which the 
total sum is composed, the sub-section has no application and a single 
•charge cannot he framed so as to cover the acts of all the accused.'* 

8. Charge under sub -section (2) — Whether trial for another 
item misappropriated during same period is barred. — Where an 
accused is charged under sub-s.(2) with criminal broach of tnist in respect 
of a gross sum alleged to have boon misappropriated by him between 
two given dates and is convicted or acquitted of such charge, he can bo 
tried again in respect of another sum of money alleged to have been 
misappropriated by him during the same period but not included in 
the sum which was the suhjoct-niatter of the previous trial. ^ Such a 
trial is not barred under S. -103. The reason is that in such a case the 
subsequent trial is not for the same offence as formed the subject of 
previous trial. A forliori, where the previous trial was not for a gross 
sum misappropriated between two dates but was for misappropriation 
of specific sums of money received on specific dates, a fresh trial for 
another offence in respect of a different sum of money said to have 
been misappropriated about the same time is not barred." 


Note 7 

1. (’12) 13 Cri L Jour oOG (-507) : 1-5 I. C. GuO (Cnl), Girwar NaTain v. Emperor. 
(It is impossible to hold that two persons can be guilty of misappi'opriation of the 
same parcel of money.) 

[See also (’07) C Cr. L. J. •1-12 (-l-ldlrG C. L. J, 757, TilahDliari Das v. Emperor. 
(Two persons accused of different ofTences committed in different transactions 
relating to different persons should bo tried separately.)] 

2. (’17) AIR 1917 Mad 5'2-f (52.5) : 17 Cri L Jour 30 (31), In re Appadurai Aipjar. 

3. (’3G) AIR 193G Bom 379 (382) : 38 Cr. L. J. 9, Bahiirao Tatjjarao v. Emperor, 
(Two accused — Lumping together the sums said to have been misappropriated 
held to be proper.) 

-4. (’31) AIR 1931 Rang 90 (93, 94):8 Rang G32:32 Cr. L. J. 930, Mccriah v. Emperor. 

Note 8 

1. (’23) AIR 1923 Cal G51 (G5G);50 Cal 632:25 Cr.L.J. 15G, Nagendraw Emperor. 

(’31) AIR 1931 All 209 (209):53 All 411 : 32 Cr.L.J. 37G,Briii7t'n7! Dasw Emperor. 

■(’10) 11 Cr.L.J. 337 (339) : 5 I. C. 970 (Bom), Emperor y.KasMnatliEagajiSali. 

[Sec also (’29) AIR 1929 Cal 457 (459) : 57 Cal 17 : 31 Cr. L. J. 747, SidJi Naih 
V. Emperor. (If a person misappropriates different sums of money he commits 
so many olfences — But it is not proper that he should be tried as many times 
when he could have been tried for all of them at one trial.)] 

[But see (’17) AIR 1917 Mad 524 (525) : 17 Cr, L. J. 30(32), In reAppaduraiAyyar.'] 

2. (’30) AIR 1930 Jfad 978 (980) : 32 Cri L Jour 223, Kanalcayija v. Emperor. 

See also S. 403 Note 5, 
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9. Charge of criminal conspiracy. — In a charge of criminal 
conspiracy to commit an offonce, the same certainty is not renuireJ in 
stating the object of the conspiracy as in a charge for the offence 
conspired to be committed. Tims, a charge of criminal consj)iracy to 
commit n criminal breach of trust or criminal misappropriation is not 
bad for Mant of particulars as to dates, etc. of the alleged misappro- 
priation.^ Nor is such a charge bad because the jioriod of the conspiracy 
is said to exceed one year.- 


223 . When the nature of the case i.s such 
,,,, - that the particulars mentioned in 

When manner or . * * 

■commiiiins offence scctious 221 and. 222 do not give the 
must be Etnied. gccuscd sufficient notice of the matter 

•\vitli which he is charged, the charge shall also 
contain such particulars of the manner in which the 
alleged offence was committed as will be sufficient 
for that purpose. 

IlhistralioK': 


(a) A is accu.=cff of the theft of a ccriaiu article at a certain time and place. 
The ciiargo need not sot out the manner in which the theft wa-. ogeeted. 

(b) A is acou.'ed of cheatin',’ at a {{iven time and place. Tlio charge must 
sot out the manner in which A cheated 71. 

(c) A is acou=i’d of giving fal-c evidence at a given time and place. The 
charge must set onl that portion of the evidence given hy A which is alleged to be 
false, 

(d) A is accused of obstructing Z>, a public ."crvant, in the discharge of his 
pulilic funclion.s at a given time and place. The charge niu.'-t .set out the manner in 
which .1 obstructed D in tlie disclinrgc of his functions. 

(c) A is accused of llie murder of 7J at a given titne and place. The charge 
need not state the manner in which .-I murdered 77. 

(/} A is accused of disobeying a direction of the law with intent to save 
B from punishment. Tlie cimrge must set out tlic disobedience diavgcd and the 
Jaw infringed. 

Synopsis 


1. Scope of the section. 

2. Mode of framing charge in vari- 

ous cases. See Notes 3 to 9. 

3. Offenceof giving false evidence. 

4. Rioting. 

5. House-breaking, criminal tres- 

pass, etc. 

■6. Sedition, promoting class- 
hatred, etc. 

7- Cheating. 

E. Defamation. 

9. Falsification of accounts. 


10. Hurt, grievous hurt, etc. 

11. Forgery, etc. 

12. Culpable homicide and murder. 

13. Receiving stolen property. 

14. Kidnapping and abduction. 

15. Extortion. 

16. Unlowful assembly. 

17. Other offences. 

18. Act done by several persons 

in furtherance of a common 
intention. 


* 1882 : 5.223; 1872 ; S. 441; 1861 : Nil, 


Note 9 

1. (’38) AIE 1938 Cal 195 (199) : 39 Cr.L.J. 417, Eamkrishna SvihawEvipcror. 

2. (’38) AIK 1938 Cal 195 (199) : 39 Cr.L.J. 417, EamJcrishnaSinhax.Ew.pcror. 
<’38) AIR 1938 Sind 171 (173) : 39 Cr. L. J. 890 : I L E (1939) Kar 204. Emperoj- 

V, Balumal Iloichancl. 

2Cr.82. 
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Section 223 
Note i 


Other Topics (miscellaneous) 

Notice of the ehnvf'O. Sec Note 1, 

I'articuliirs as to the manner of commission. See Note 1. 

Va;,'no eliarj^e:'. See Note 1. 

1. Scope of the section, — The dc'-scription of offences in the 
Penal Code must of necessity he expressed in abstract terms, but the 
very object of tlio trial is to determine ^vlletbor particular acts or 
omissions on the part of an accused fall or do not fall within the rule 
thus abstractedly stated.^ Conformably to this princiitle, this section 
lays down that, in en.^es in which the ]iarticulars in S3. 221 and 222 arc 
not sufiicient to .qive the accused notice of the matters charged agaimst 
him. the vianncr in which the ofl'ence was committed should also be 
stated in the charge.- The models of charges set forth in schedule V also- 
contain or imply the setting forth with reasonable jiarticularity of the 
matters alleged to constitute the offence. Thus, where an accused was 
charged that he “being a juihlic servant knowingly disobeyed the 
direction of the law as to tlu; way in which he had to conduct himself, 
etc.,’’ it was hold that the charge should set forth the direction 

was, and what the conduct was, which contravened it.’’ 

.\s has been seen in Notes to s, 221, the object of these sections is 
firstly to en.^ure that the accused has sufiicient notice of the matter 
with which he is charged as otherwi.‘:e he will bo seriously prejudiced 
in his defence' and secondly to enable the Court to keep in view the 

Section 223 — Note 1 

1. (’7S) 2 Ijoni M2 (Mi), Ivipcratrir v. Jlaban Khan, 

2. pas) .MR Ifias Lnli S2s (s:;i) ; -to Cr. L. .1. a?!, Gian Sinnh v. Emperor. 

[See (’25) AIR laas Shrl a t (a?) : 23 Sind L R.aOl : .3GCril/Jour.'59S, Ghousbux 

Mahomed .-Imia Khan v. Emperor.] 

3. (’78) 2 Boin M2 (Mi), Imj eratrix \. Eahan Khan. 

A. (’GO) 18G9 I’un Rc No. .'jC Cr. p. Go, Meirn Sinoh v. Crovn. 

(’s,7) 11 Cal lOG (108), Echari Stahalon v. Queen-Empress. (.Vccuscd entitled to- 
know with certainty and accuracy exact value of the charge hrought against liim. 
I'nlc.ss he has this Imowledge, he must he seriously ])rejudiced in his defence. 
This, is (rue in all ca«c.s; hut it is more especially true in ca-'os where it is .sought 
to implicate au accused p''r.‘;on for act.s not committed hy himself hut hy other.s 
witli whom he was in company.) 

(’90) 15 Rom -191 (50a, 501), Queen-Empress v. Fahirapa. 

(’78) 2 Rom M2 (M t), Impcralrix v. Bahan Khan. 

(’07) S Suth W R Cr 95 (90), In rc Dou'lai Moonshec. (Charge of giving false 
evidence — Words and cxpre.ssions uttered hy the accu.=cd and alleged to he false 
should he given.) 

(’10) AIR lOlOCal 188(192): 10Cr.L..7.497(501) : •12Cal957,A7iirifnJn? v. Emperor. 
(’10) AIR 191G All 00(00): 17 Ci-,L..T. 411 (411), Bam Chandar Sahai v. Emperor. 
(It is not sufTicicnt to say that at the close of the evidence the accused knows 
what is alleged against him.) ^ 

(’GS) 10 Suth W 11 Cr .97 (98) ; 1 Beng L R App Cr 19, Empress v. Fatik Bisicas. 
(A charge not specifying the judicial proceedings in which accused is alleged to 
iiavo made a false statement is defective.) 

(’18) AIR 1918 All 922 (929) : 19 Cr. L. .T. 95, Silal v. Emperor. (In a case where 
it is doubtful what offence has been really committed by the accused, it is 
especially necessary (hat the charge should bo clearly framed.) 

(’25) AIR 1925 Cal 009 (009, C04) : 26 Cr. L. ,T. 849, Kcdarnath Chahravarli v. 
Emperor. (Necessity of a system of written accusation specifying a definite 
criminal offence is of the essence of criminal procedure.) 

(’28) AIR 1928 Cal 075 (070) : 55 Cal 858 : 29 Cr. L. ,1. 1022, Satya Narain v. 
Emperor. (In order to convict a man of an offence, all the material facts which 
constitute the offence, and which are necessary to enable the parties to avail. 
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real iDoints in issue and to confine the evidence to such points/'* 

The section does not require that the manner in which tlio 
alleged offence "n’es committed must he described in the charge in 
every case. When the nature of the case is such that the mere mention 
of the particulars specified in ss.22l and 222 affords sufficient notice 
to the accused of the matter with which he is charged, this section 
does not aiJisly and particulars as to the manner of commission of the 
alleged offence need not be given in the charge.® Ho general rule, 
however, can be laid down as to in what cases such particulars will 
be necessary, the matter depending on the circumstances of each case.^ 
As to the extent to which particulars of the manner of commission 
of on offence should be given in a charge, no hard and fast rule can 
be laid down. Each case must depend on its own circumstances, regard 
being had to the question whether the particulars given are such as 
to give the accused sufficient notice of the matter he has to mcct.^ 
Besides, the charge must allege all facts which are essential factors of 
the offence in question : see S. 221.® But a chai'ge should not be prolix 


themselves of the verdict and judgment, should the same charge be again brought 
forward, must be stated.) 

(’19) AIB 1919 Pat 27 (30) : 4 Pat L Jour 74: 20 Cri L Jour 161 (FB), Mi. Kesar 
V.. Emperor. (Charges to be precise in their scope and particular in their details.) 
(’22) AIR 1922 Pat 6 (7) ■ 23 Cr. L. J. 114, Bal Kesar Singh v. Emperor. 

[See (’23) AIB 1923 All 325 (326) : 24 Cr. L. J. 197, Ahdtd Wahid v. Abdullah, 
(Order under S. 47G, in the absence of accusation of perjury, is bad.)] 

See also S.221 Notol, S.255 Note 3, S.286 Noted, S. 476 Note 14 and 8.635 Note 3. 

5. (’69) 1869 Pun Be No. 36 Cr, p. 65 (65), Mewa Singh v. Crown. 

[See (’18)AIR 1918 Pat 448 (450,451):19 Cr.L. J. 169, Eamdhari Singh v. Emperor.] 

6. (’16) AIR 1910 All 60 (60) : 17 Cr. L. J. 411 (411), Eatn Ohandar v. Emperor, 
(Where a person by a single act of arson sets fire and destroys several stacks of 
several persons no particulars are necessary but it is otherwise in case of extor- 
tion practised on several persons.) • 

7. (’12) 13 Cr. L. J. 218 (219) : 14 I. C. 314 : 39 Cal 781, Kudrutullah v. Emperor. 

8. (’25) AIB 1925 Cal 603 (604) : 26 Cr. L. J. 649, Eedarnath v. Emperor. 

(’70) 14 Suth W B Cr 13 (13), Queen v. ParbtUly Chxirn. (Prisoner could be little 

prejudiced by the informal character of the charge if offence is stated in such a 
way that it cannot reasonably be mistaken.) 

(1864) 1 Suth W B Cr Ii 13 (13, 14). (Charge should not be abbreviated by the use 
of words ‘et ceteras’ — Explicit and full statements such as can easily be intelligible 
to an accused are always requisite in charges.) 

(1865) 2 Suth W B Cr L 5 (5). (Mere mention of section under which accused is 
charged is not enough.) 

(1865) 2 Suth W R Cr L 11 (11). (Do.) 

(’33) AIB 1933 Cal 676 (677) : 60 Cal 1394 : 34 Cri L Jour 1219, Eajahuddin 
Mondal'v. Emperor. (It is not sufficient merely to charge the accused in the 
bare words of a section of the Code.) 

[See (’10) 11 Cri L Jour 274 (276) : 3 Ind Cas 344 (FB) (Mad), In re Ganapathy 
Sastri. (Charges against legal practitioner in proceedings under the Legal 
Practitioners Act must be precise and clear.) 

(’10) 11 Cri L Jour 303 (303) : 6 Ind Cas 269 (PC), In re Chanda Singh. (Do.)] 
[Sec also (’93) 1893 Bat 659 (666, 667), Queen-Exnpress v. Wanian. (If it is 
certain on the evidence, that there has been an offence the Code is sufficiently 
wide in its provisions to enable a charge of such offence to be framed and does 
not require the prosecution to furnish for such charge more particulars than 
under the circumstances it can reasonably be expected to know.)] 

9. (’36) AIB 1936 Nag 275 (276) : 38 Cri L Jour 380 (381), Vithal Sonaji v. 
Emperor. (Offence under S. 228, Penal Code — Stress should be laid on the 
essential element, namely, that the Court was sitting in a judicial proceeding 
at the time when the insult was offered.) 

(’97) 1897 Bat 921 (921), Queen-Empress v- Punya Sahharam. (Under S. 398, 
Penal Code, the carrying of arms must be distinctly alleged in the charge.) 
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Notes 1-3 


2. Mode of frnming charge in various cases, — Soo Nol'’-' I! to 0. 

3. Offence of giving false evidence. — A charge of giving falf-o 
evidence phould lie very carefully drawn up and must contain full 
jiarticulars of the mamu'r in whicli tlic offence was committed,’ It 
should siiocify the par/icMlar stat/uncnls which are alleged to he falso,- 

(ISGi) ] Sulli AVBCr L 0(0). (Chamo under S. 100, Penal Code, Khould slate that 
the act alictted v/aa connnitted in consf cjuence of tlie aljctnient.) 

(18Gt) 1 Suth W 11 Cr L Pi (i:i). (Do.) 

(1SG3) ‘2 Sntli W II Cr 1. 10 (10, 20). (Charge under ,S. 171 and, if as would seem 
to 1)0 the ca'^e, .S. ICS alluded to with a view to S])ecify the pnnirdinient, to 
which Iiahilit\- is incurred, the eharf/e should liavo contained the words “punish- 
able under S. ITl coupled with S. -Kis” and should contain the description of 
the doeiinient.) 

(1SG2) 3 Suth W II Cr L 7 (7). (To bring charge under .S. ‘1G7 the document forged 
should have been one of tho'^e dC'Cribeil in that section and this should he slated 
in tlic charge.) 

(ISGo) ;i Suth \V II Cr L 8 (8). (Charge under H. 1-fO, Penal Code, read with 
another section — Charge .should state tliat an ofience wn= committed “in prose- 
cution of the common object,” and not while the accused was a "memher” of 
the unlavftil assembly.) 

(’70) 14 Suth W R Cr is (14), Queen v, Parbutt;/ Churn. (\Vherc fraud or dis- 
honesty IS an ingredient of an ofTence, charge should specifically refer to fraud 
or dishonesty and name of the person defrauded.) 

(’71) 10 Suth W R Cr -'G (Gl), v. Mehar Doiralin. (Charge under S. 4G1, 

Penal Code, .should he for trespass with intent to commit some specific offence 
))unishaljle with imprisonment — If thi.s is omitted then nothing remains hut a 
charge for house-trc.spnsc;). 

(’07) 8 Suth W R Cr GO (GO), Queen v. Durharro Polic. (Charge under S. 43G, 
Penal Code, charge of mischief by fire, with intent to cause destruction of dwel- 
ling house, should state the intent as an intent to cau.se the dc.struction, not of 
a house simply, hut of a house used as a human dwelling.) 

(’ll) 12 Cri L .Tour 4SG (4.8G) : 12 Ind Cas 1)1 (Lai)), Lain v. Emperor. (Charge did 
not .set out the motive of the hou.se-hrc.ihing — Charge doc.s not come within the 
provisions of S. 4.'i7.) 

(1SG.").G7) G Bom 11 C R App 1 {2.7), Vithoha Mnlhari v. A. K. Cor field. (Cliarge 
under Bombay Regulation 1 of 1814 against servant absenting himself should set 
outthat the accused left hisomploycr’.sserviccwitlioutgiviugthc required warning 
and without lawful c.xcuse.) 

10. (’2G) AIR 192G Oudh 24.7 (247, 21.8) : 27 Cri L .Tour '>7, Bhnlan v. Emperor, 
(’GG-G7) 4 Bom 11 C R 17 (22), Peg. v. Francis Caesidij. (Unnecessary allegations 
in a charge may he rejected us .surplusage.) 

Note 3 

1. (’OG) 4 Cri L .Tour 227 (229) : 10 CW N 1099 : 4 C. L. .T. .758, Jliranand Ojha 
v. Emperor. (Charge should not bo vague.) 

(’CS) 10 Suth W R Cr G7 (GS) : 1 Bong L R App Cr IG, Empress v. Fatih Biswas. 
(’GS) 9 Suth W R Cr ;71 (5G), Queen v. Kali Churn. 

(’OG) G All L .Tour llOn (llOn, lllJi), Kauraiig v. Emperor. 

(’71) G N W P II C R G14 (G14, G1.7), Queen y.'Shco Churun. 

2. (’24) AIR 1924 Cal 104 (109) : 25 Cr L .1 177, Oate.s v. Emperor. 

(’17) AIR 1917 Pat GG9 (GG9) : IS Cr. L. .1. 10G9, Bansi Pande v. Emperor. (Con- 
tradictory statements which the accused was alleged to have made must be set 
out in the charge.) 

(’GG) 5 Suth 7V R Cr Cir G, p. 2. 

(18G5) 4 Suth 7V R Cr L G (4). 

(’G7) 8 Suth W R Cr 95 (90), In re Dowluf Moonshcr, 

(’75) 7 N 7V P H C E 1.37 (145), Queen v. Jamurha. (The alleged false evidence, 
and not its assumed substance and purport should bo set out in the charge.) 

(’OG) G All L .Tour llOn (llO?;, lllti), Naurang v. Emperor. 


nnd rambling and should not contain nnnoecss.ary allegations.’'’ 

As to the effect of error or omis.sion in regard to the statement of 
the partienlar.s required hy this .section, soo ,8s. 225, 232 and 537 and 
Notes therennder. 
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Merely setting out the entire depoaition without specifying v/hat 
portions thereof are false is not enough.^ Where a person is accused of 
giving false evidence on several occasions, each occasion should form 
the subject of a distinct head of the charge.^ The offence of giving 
false evidence is one with a specific name within the meaning of s. 221; 
it is therefore not necessary to state that the charge falls within a 
particular part of the section.® Nor is it necessary to state that the 


(’69) 1869 Pun Re No. 36 Cr, p. 65, ]\Ieica Singh v. Crown. 

(1900-02) 1 Low Bur Rul 268 (269), Croton v. Mi Shtce Kc. (Exact words recor- 
ded to have been spoken by the accused should be set forth and not a paraphrase.) 
(’71) 16 Suth W B Cr 47 (47) ; 7 Bong L R App 66, Queen v. Maharaj Misicr. 
(’72) 17 Suth W R Cr 32 (32, 33), Queen v. Boodhun Aliir. (Precise words spoken 
by the accused and not their effect is to be set out in the charge-sheet.) 

(’90) 1890 Rat 511 (514), Queen-Empress v. Bhihaji Bao. 

(’75) 23 Suth W R Cr 28 (30), Queen v. Mungal Dass. 

(’89) 1889 Rat 488 (490), Queen-Empress v. Kalidas. 

(’01) 28 Cal 434 (437) : 5 C W N 609, Beily v. Emperor. 

(’82) 5 All 17 (22, 23) : 1832 A W N 161, Empress v. Eiaz -Hi. 

(’99) 21 All 159 (162) ; 1899 A W N 5, Queen-Empress v. Zakir Husain. 

(’97) 1897 Rat 925 (926), Queen-Empress v. Daulala Dhondi. 

(’65) 2 Suth W R Cr 51 (51), Queen v. Bhutloo Lalljee. (Omission to specify the 
statement alleged to be false is not material it the accused were aware what state- 
ments they were charged with having made falsely.) 

(’66) 5 Suth W R Cr 71 (71), Queen v. Fasul Meeah. 

2 Shome L R 38, In re Pnrusholtam Ball Khellri. 

(’76) 25 Suth W R Cr 40 (47), Queen v. Udit Singh. 

(’08) 9 Suth W R Cr 54 (56), Queen v. Kali Churn. 

(’68) 9 Suth W R Cr 14 (14), Queen v. Feojdar Boy. 

(’68) 9 Suth W R Cr 25 (26, 27), Queen v. Soondcr Mohoorce. 

(’09) 10 Cri L .Tour 150 (153) : 30 Cal 808 : 2 I. C. 697, Bakhalchandra Laha v. 
Emperor. (Order sanctioning did not, but charge did specify particular statements 
alleged to be false — Conviction was not set aside.) 

(’71) 3 N WPH C R 314 (314, 315), Queen v. Shco Churun. (Charge that accused 
“on or about 15th April 1871 gave false evidence” is not enough.) 

(’01) 5 Cal W N 615 (010), Mohim Chunder v. Emperor. 

(1900) 28 Cal 348 (352) : 5 C W N 05, Isah Mandal v. Queen-Empress. 

[See (’23) AIR 1923 All 325 (320) : 24 Cri L Jour 197, Abdul Wahid Khan v, 
Abdullah Khan. (Order purporting to be under S. 476, Cr. P. C., is bad in law if 
, it does not contain arraignments of perjury.) 

(’18) AIR 1918 Pat 448 (450, 451) : 19 Cri L Jour 169, Bamadhari Singh v. 
Emperor. (Order under S. 476 should specify the statements alleged to be false.) 
(’94) 19 Bom 362 (363) : 1894 Bat 693, In re Jivan Ambaidas. (Sanction to 
prosecute for giving false evidence should specify clearly the statement alleged to 
be false.) 

(’84) 6 All 105 (106, 107), In the matter of liar Dial. (Sanction to prosecute.) 
(’96) 18 All 203 (205) : 1896 AWN 31, Balwant Singh v. Timed Singh. (Appli- 
cation for sanction to prosecute.) 

(1900) 27 Cal 985 (987,988) : 5CWN131, Durga Das v. Umesh Chandra. (Com- 
plaint by Court.)] 

[See however (’10) 11 Cr. L. J. 277 (279) : 4 I. C. 539 (P C), In the matter of Lai 
Hing Firm. (Whole evidence of witness, a tissue of falsehood — Charge not 
admitting of being formulated in a series of specific allegations of perjury — Gist 
of accusation sufficiently clear to the accused — Accused not prejudiced by the 
charge — Charge held as proper.)] 

See also S. 476 Note 14. 

3. (’68) 9 Suth W R Cr 25 (26), Queen v. Soonder Mohooree. 

(’24) AIR 1924 Cal 104 (106, 109) : 25 Cr. L. J. 177, B. H. E. Oates v. Emperor. 
(’76) 25 Suth W R Cr 46 (il),' Queen v. TJdit Singh. 

4. (’12) 13 Cr. L. J. 62 (63) : 13 I. C. 398 (Cal), Jang Bahadur Lai v. Emperor. 
(’68) 9 Suth W R Cr 14 (14), Queen v. Feojdar Boy. 

5. (’21) AIR 1921 Bom 3 (13) : 45 Bom 834 : 22 Cr. L. J. 241 (FB), Purshottam 
V. Emperor. 
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Section 223 
Notes 3-5 


subject of the false statement is material to the result of the inquiry.® 
Where there are several false statements in the same deposition, there 
should only he a single charge for all such statements.^ 

As to the mode of framing a charge vhere the accused has made 
two contradictory statements but it is doubtful which of them is false, 
see S. 23G and Notes thereunder. 

5. Rioting. — “Rioting” is an offence with a specific name and, 
under sub-s.(2) of S. 221, may he described by its name only.^ When a 
person is charged with “rioting” it means that the prosecution alleges 
that all the necessary ingredients constituting the offence of rioting 
are present ; it is not necessary to set out what those ingredients are.^ 
There is, however, a conflict of opinions as to whether the common 
object of the unlawful assembly is necessary to be mentioned in the 
charge. On the one hand it has been held that the common object does 
not come wdthin the particulars mentioned in Ss. 221 and 222, nor _ 
within S. 223 as a manner in w'hich the offence is committed and that 
therefore it is not necessary to be stated in the charge though it w’^ould 
be desirable to do so.® In Kudruiullah. v. Emperor'^ it was held that 
the offence of rioting “can be legally described by its specific name 
and the question whether any further particulars are necessary under 
section 223, Criminal Procedure Code, must be a question of discretion 
according to the circumstances of each case.” This seems to suggest 
that the common object may be considered as the manner in which 
the offence was committed. It is apparently in this view that it has 
been held in a number of cases that the common object must be stated 
in a charge of rioting.® 

6. (1862) 1 Weir 146 (151) : 1 Mad H C E 38, Queen v. Aidrus Sahib. 

7. (’71) 1 Weir 160 (161). 

Note 4 

1. (’12) 13 Cr. L. J. 218 (219) : 39 Cal 781 : 14 I.C.314, Kudruttaialiv. Emperor. 
(’28) AIE 1928 Cal 732(734) : 55 Cal 879: 29 Cr.L.J. 823, Emperor v. Bamcliandra. 

2. (’36) AIE 1936 Pat 627 (628) : 38 Cri L Jour %l,Suraj Dusadh v. Emperor. 
(Charge need not include the words “by force or by show of force” as the sugges- 
tion of force is contained in the word ‘rioting.’) 

(’28) AIE 1928 Cal 732 (733, 734) : 55 Cal 879 : 29 Cr.L.J. 823, Emperor r.Bam- 
Chandra. (Allegation that there were five or more persons actuated by common 
object is not necessary.) 

3. (’33) AIE 1933 Oudh 19 (20) : 8 Luck 199 : 34 Cr.L. J. 393, Ghaskiddin Khan 
V. Emperor. (In this case there was also a charge nnder S. 149, Penal Code.) 

(’15) AIE 1915 Lah 418 (422) : 16 Cri L Jour 689 (693) : 1915 Pun Ee No. 16 Cr, 
Dhian Singh v. Emperor. (Do.) 

4. (’12) 13 Cri L Jour 218 (219) : 39 Cal 781 : 14 IndCas314. 

5. (’85) 11 Cal 106 (108), Behari Mahaton v. Empress. 

(’94) 21 Cal 955 (968, 969), Wafadar Khan v. Empress. 

(’99) 26 Cal 630 (633), Tafaszul Ahmed Ghoudury v. Empress. 

(’94) 22 Cal 276 (285), Sabir v. Empress. 

(’05) 2 Cr. L. J. 275 (277) : 9 C W N 599, Budhu v. Mt. Bachminia. 

(’07) 6 Cr. L. J. 446 (448, 449) (Lah), Gotoardhan Das 'f. Emperor. (But omission 
to state common object is not fatal to conviction if accused is not prejudiced.) 
(1865) 4 Suth W E Cr 9 (9, 10), Queen v. Hnrpaul. 

(’94) 21 Cal 827 (831), Basireddi v. Empress. 

(’16) AIE 1916 Mad 834 (834) : 16 Cr. L. J. 809 (809), In re Bamaswamy Naidu. 
(’21) AIE 1921 Cal 605 (606) : 25 Cri L Jour 524, Kashi v. Davm. 

(’25) AIE 1925 Cal 913 (913) : 26 Cr. L. J. 827, Anirudda Mana v. Emperor. 

(’34) AIE 1934 Sind 164 (169) : 36 Cr.L.J. 231, Allahrakhio v. Emperor. (Charge 
under S. 148.) 
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5. House-breaking, criminal trespass, etc. — A charge of 
Tiouse-breaking or lurking house-trespass under S. 457, Penal Code, or 
-an offence under S.451 of the Penal Code is not an offence with a 
specific name and therefore so much of the definition of the offence as 
is necessary to give notice to the accused of the matter charged must 
be set out under S. 221. Thus, it must specify the intention with which 
the accused is alleged to have committed the trespass.^ "Where the 
-charge does not specify any intention of the kind mentioned in the 
section, the accused cannot be convicted under it," unless it is quite 
•certain that he has not in any way been misled or prejudiced in his 
defence by the defect in the charge; see s. 225. Similarly, it is not 
•open to a Court to convict an accused under s. 457, Penal Code, when 
the intention found to have been entertained by him is different from 
that specified in the charge,^ unless the accused has not been misled by 
the defect in the charge,^ But where the intention specified in the 
•charge under S. 457 is not established, it is open to the Court to convict 
him under S. 456® ; see s. 238 Note 1. 

See also the undermentioned cases.® 

For a conviction under s. 447 which is an offence with a specific 
name, it is not necessary to specify the ulterior offence the accused 
intended to commit.^ 

6. Sedition, promoting class-hatred, etc. — In a charge under 
S. 124A, Penal Code (sedition) or S. 153A, Penal Code (promoting class- 


(’24) AIR 1924 Lah 667 (668) : 25 Cr. L. J. 43, Allah Dad v. Emperor. 

(’28) AIR 1928 Pat405(40S):29Cr.L,J. 390, Alclux. Emperor. (Charge should men- 
tion the principal and prominent common object and not incidental happenings.) 
•(’08) 8 Cr. L. J. 41 (46) (Kathiawar), In re Koli Moti Bari. 

[Sre (’24) AIR 1924 Mad 584 (584, 585) : 25 Ct.'h. 1. 393, InrcKottooraTlman. 
(OSence under S. 395 read with S. 149 — Charge should contain count that 
common object was to commit dacoity.) 

•(’08) 8 Cri L Jour 129 (130, 131) : 30 Cal 158 ; 1 1. C. 794, Dasarathi v. Eaghu. 
(Where the common object is set out in the charge the conviction is not bad 
merely because there is no express finding as to the common object.)] 

Note 5 

1. (’94) 22 Cal 391 (403), Balmakand Earn v. Ghansamran, 

(1864) 1 Suth W R Cri L 13 (13). 

(’71) 16 Suth W E Cr 53(54), Queen v. Meliar. (Charge under S. 451). 

[Sec also (’16) AIR 1916 Mad 571 (572) : 16 Cri L Jour 298 (299), In re Mala 
Melcala Rati Suhbadv,. (A charge under S. 457 is defective if it does not men- 
tion the article stolen or the name of person whose house was broken into.)] 

’2. (’ll) 12 Cri L Jour 483 (483) : 12 I. C. 91 (Lah), Lala v. Emperor. 

:3. (’22) AIR 1922 Pat 5 (7, 8) : 23 Cri L Jour 114, Bal Kesar Singh v. Emperor, 
(Conviction under S. 457 with intent to commit adultery on a charge thereunder 
alleging intent to steal was held bad where the accused was prejudiced.) 

‘(’12) 13 Cri L Jour 224 (224) : 14 Ind Cos 320 (Cal), Jharu Sheikh v. Emperor. 
‘(’23) 24 Cri L Jour 119 (119) : 71 Ind Cas 247 (Cal), Hajari Sonar v. Emperor. 
•4, [See (’01) 23 All 82 (83, 84) ; 1900 AWN 208, Queen-Empress v. Eangla, 
(Conviction of different intent, e.g.^ to commit adultery, on a complaint alleging 
an intent to commit theft.)] 

•5. (’17) AIR 1917 Cal 824 (826) : 17 Cr. L. J. 424: 44 Cal 3SS,Karalix.Emperor. 

6. (’03) 16 C P L R 182 (183), Emperor v. Mullii Teli. (Charge under S. 451 — It 
is not necessary that the husband shall bring a specific charge of adultery.) 

7. (’ll) 12 Cr. L. J. 453 (454) : 11 1.G. 797 (798) (Mad), In re Kurnam Seshayya. 
[Sec (’06) 4 Cr.L.J. 293 (328) : 1906 Pun Re No. 12 Cr, RamSaran Emperor.) 
[But see' (’96) 19 Mad 240 (241) : 1 Weir 537, Queeji-Empress v. Bayapadayaehi, 

(Intention should be specified.)] 
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hatred), it has been held that it is not necessary to set out the offending 
passages of the speech or "U'riting in question T\'here the case for the 
prosecution is that the speech or writing in question taken as a whole 
comes within the mischief of the law.^ The requirements of the law 
are satisfied if the charge gives such a description of the words used as 
is reasonably sufficient to enable the accused to know the matter with 
which he is charged.^ 

7. Cheating. — As the illustration to S. 223 shows, in a case of 
cheating the charge must set out the manner in which the offence 
was committed so as to give the accused sufficient notice of the matter 
with which he is charged.^ Whether the manner set out is reasonably 
sufficient to give the accused such notice depends upon the facts and 
circumstances of each case. Where the manner was described in the 
charge as follows ; “by deceiving with false representations and 
promises as well, as by conduct,” it was held that the expression used 
was too vague and indefinite.^“ Where the charge is for an offence 
under the first portion of s. 415, Penal Code, it is not necessary to. 
state that any loss was caused by the inducement^ though it should 
be stated that the property induced to be delivered was that of the 
prosecutor.® But where the charge is under the second portion of S. 415, 
it is necessary to state in what way the complainant would be a loser- 
as a result of the inducement.^ The reason is that the term ‘manner’ 
in this section includes, with reference to an offence of cheating, 
every ingredient by virtue of which the act ceases to be one of mere 


Note 6 

1. (’08) 8 Or. L. J. 272 (279) : 33 Bom 77 : 1 1, C. 641, Emperor v. Tribtwandas^ 
(’09) 9 Cri L Jour 140 (141) : 1 Ind Gas 42 (Mad), In re Chidambaram Pillai. 
(’10) 11 Cri L Jour 583 (587) : 4 Sind L R 55 : 8 Ind Gas 203, Eviperor v. Viru- 

mal. (Case under S. 153-A.) 

(’09) 9 Cri L Jour 456 (460) : 32 Mad 384 : 2 Ind Cas 33, In re Krishnasioami. 
[See also (’31) AIR 1931 Lali 186 (187) : 32 Cr. L. J. 1202, ChintBamw.Em'peror, 
(Charge under S. 124- A, 1. P. C., substance of the speech should be specified.)] 
[But see (’09) 9 Cri L Jour 108 (112) : 32 Mad 3 : 3 Ind Cas 22, In re Suhramania 
Siva, (A charge of sedition is defective if it does not set out the speeches or the 
passages in the speeches -which the prosecution alleges to be seditious, but this 
defect does not necessarily vitiate the charge.)] 

2. See cases in foot-note (1). 

Note 7 

1. (’25) AIR 1925 Cal 603 (604) : 26 Cri L Jour 849, Kedar Nath v. Ejuperor. 
(’04) 1 Cri L Jour 124 (129) : 8 G W N 278 (FB), Hzirjco Mull v. Inam Ali 

Sircar. (Charge of attempt to cheat.) 

(’33) AIR 1933 Sind 169 (171): 34 Gr. L.J. 1049, Varumal Lahrumaly. EmiJeror, 
(Charge should contain allegation that accused acted dishonestly or that, he decei- 
ved the complainant.) 

(’18) AIR 1918 Nag 22 (26) : 19 Cri L Jour 657, Jangilal v. Emperor. (Omission 
to state the manner is not material if the accused is not misled.) 

(’17) AIR 1917 All 108 (108) : 18 Cri L Jour 131 (131), Meghraj v. Emperor. 

(’25) AIR 1925 Cal 674 (675) : 26 Cri L Jour 906, Gdkiil Khatih v. Emperor. 
(Charge should correctly set out the facts of the case for prosecution upon -which, 
it is founded.) 

(’22) AIR 1922 Lah 424 (424) : 23 Cri L Jour 595, Janaki Das v. Emperor. 
la. (’25) AIR 1925 Cal 603 (604) : 26 Cri L Jour 849, Rcdar Nath v. Emperor. 

2. (’30) AIR 1930 Lah 407 (408) : 32 Cri L Jour 299, Fateh Haidar v. Emperor. 

3. (1862) 1 Weir 471 (472, 475) : 1 Mad H C R 31, Queen v. Williams. 

4. (’38) AIR 1938 Lah 828 (831) : 40 Cr. L. J, 371, Gian Singh v. Emperor. 
(’17) AIR 1917 All 108 (108) : 18 Cri L Jour 131 (131), Meghraj v. Emperor. 
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non-criminal deception and becomes one of cheating ■within the 
meaning of s. 415, Penal Code, and the effect of the deception upon 
the victim’s body, mind, reputation or property -would thus be a part 
of the manner of cheating.® A charge of an attempt to cheat should 
state the persons upon whom the attempt -n-as made and the manner 
in which he was induced.® 

8. Defamation. — A charge of defamation should set out the 
words alleged to be defamatory.^ But where the charge is clear and 
unambiguous and such that the accused cannot be misled in any way, 
the mere fact that the exact defamatory words are not reproduced 
does not vitiate the charge.- Where defamatory words are alleged to 
have been uttered by the accused on several occasions, the charge 
must give particulars of the various occasions.® 

9. Falsification of accounts. — A charge of falsification of 
accounts under s. 477A, Penal Code, must si)ecify the entries alleged to 
be falsified.^ 

10. Hurt, grievous hurt, etc. — A charge under s. 324, Penal 
Code, should follow the wording of the definition of the offence^ 
inasmuch as it is not an offence with a specific name, but it need not 
deny that the hurt was caused on grave and sudden provocation.® 
Where two persons commit an affray and also cause hurt to each 
other, the charge must be for the more serious offence of hurt.® Where 
the accused is alleged to have caused several hurts, a general charge 
covering all the hurts without particularising the details will be bad.^ 

11. Forgery, etc. — A charge of forgery should contain a 
description of the document forged. It is not sufficient to say merely 
that the accused committed forgery by signing the name of a certain 
person (specified) on a document.^ See also the undermentioned cases.® 


5. (’38) AIR 1938 Lah 828 (831) : 40 Or. L. J. 371, Gian Singh v. Evi'peror. 

6, (’04) 1 Or. L. J. 124 (129) ; 8 C W N 278 (FB), Hurjcc Mull v. Inam Ali Sircar^ 

Note 8 

1. (’25) AIR 1925 Cal 1121 (1125) : 26 Cr.L.J. 1539, Fraidb Chandra v. Evi'peror, 

2. (’32) AIR 1932 Nag 158 (159) : 34 Cri L Jour 154, Samrathmal v. Emperor. 

3. (’30) AIR 1930 Sind 62 (63, 64) : 30 Cr. L. J. 1073, Ali Mahomed v. Emperor, 

Note 9 

1. (’12) 13 Cri L Jour 251 (251) : 14 Ind Cas 603 (Mad), Aiyagiri V enhataramiah 
V. Emperor. (Accused bad no doubt about the substance of the charge against 
him — Conviction was therefore upheld.) 

[See also (’99) 26 Cal 560 (563) : 3 C W N 412, Empress v. Mali Lai Lahiri. 
(Particular registers and returns alleged to be falsified.)] 

Note 10 

1. (’97-01) 1 Upp Bur Rul 318 (318), Queen-Empress v. Eija Seik. '' 

2. (’68) 4 Mad H C B App 5 (5). (Where Legislature provides an example of the- 
indictment to be used that form must be held to be sufficient.) 

3. (’08) 7 Cri L Jour 498 (499) : 4 Low Bur Rul 237, Emperor v. Nga Yiue. 

4. (’90) 15 Bom 491 (603, 504), Queen-Empress v. Fakirapa. 

Note 11 

1. (1865) 4 Suth W R Cri L 4 (4). 

2. (’13) 14 Cri L Jour 129 (130) : 18 Ind Cas 881 (Cal), Haidar Ali Pradhania 
V. Emperor. (Charge under S. 467, Penal Code — Intention must be specified.) 

(’69) 6 Bom H G B Cr 43 (44), Eeg. v. Gangaram Malji, (Charge under S. 471 — 
If sentence is to be on footing of the document being one of the kind mentioned 
in S. 467, the charge should specify the nature of the document.) 


Section 22S 
Notes 7-11 



1306 WHEN MANNER OF COMMITTING OFFENCE TO BE STATED 


Section 223 
Notes 12-14 


12. Culpable homicide and murder. — Illustration (e) to this 
section sho'u's that the charge for murder need not set out the manner 
in "o’hich A murdered J3. But as has been seen in the Notes to S. 221, 
where the charge does give details it must be fully and correctly given. 
Thus, it should follow the definition and language of S. 300 of the 
Code.^ Where the murder is alleged to have been effected by blows, 
it should set out that the blows were inllicted with the intention of 
causing death or that they were sufficient in the ordinary course of 
nature to cause death and that they were intentionally inflicted. It 
should mention the fact of death having been caused” and in cases of 
wilful murder the words “culpable homicide amounting to murder” 
must be used,’’^ Section 31 of the Penal Code cannot be used in a charge 
under the second part of S. 301 of that Code.’* See also the uilder- 
mentioned cases.’’’ 

13. Receiving stolen property. — A charge of receiving stolen 
Xivopcrty should state that the accused dishonestly retained or received 
stolen property knowing or having reason to believe that it had been 
stolen.* It should also mention the name of the person to whom the 
property belonged. - 

14. Kidnapping and abduction. — In a charge of hidnapping 
under S. 3GG, Penal Code, it should appear clearly whether the accused 

■(18G1) 1 Suth W E Or L 9 (9). 

(18G5) 2 Suth W R Cr L 19 (19, 20). 

<’GG) 3 Suth W R Cr L 8 (8). 

(18G1) 1 Suth W R Cr L 10 (10). 

Note 12 

1. (’2G) AIR 192G Ouclh 118 (119) : 27 Cri L Jour G2, Shco Shanlcar v. Emperor. 
In. (’2G) AIR 1920 Oudh 118 (119): 27 Cri L Jour G2, Shco Shaiihar v. Emperor. 
■(’82) 8 Cal 211 (213) : 10 C. L. R. 11, In re Samiruddin. (Charge is inexact and 

defective if the words used are ‘in the course of nature’ instead of ‘in the ordinary 
course of nature.’) 

(’93-1900) 1893-1900 Low Bur Bui 328 (328), Ega Kgc v. Qiiccn-Emprcss. 

(1SG5) 3 Suth W R Cr L 3 (3). (Culpable homicide not amounting to murder — 
Intention or knowledge in S. 299, Penal Code, should be specified.) 

■(’6G) 5 Suth WR (Recorders’ References)! (2), GotTrnmenf Eamasmavijj. (Objec- 
tions to charges on the ground of want of specification of details should bo taken 
before conclusion of trial.) 

2. (18G5) 2 Suth W R Cr L 17 (17). 

3. (1SG4) 1 Suth W R Cr L 9 (9). (This decision under Code of ISGl says that the 
charge should deny the special exceptions in S. 300, Penal Code — But now sub- 
s. (5) removes that necessitv.) 

(18G1) 1 Suth W R Cr L 10 (12). (Do.) 

(1SG4) 1 Suth W R Cr L 13 (13). (Do.) 

4. (’2.3) AIR 1925 Cal 913 (915) : 2G Cr. L. J. 827, Anirudha Slava v. Emperor. 
(This is so because second iiart of S. 301, Penal Code, expressly excludes intention.) 

5. (’35) AIR 1935 Rang 299 (300) : 36 Cr. L. J. 1380, Nga Tha Aye v. Emperor. 
(The question of intention or knowledge should never be mentioned in a charge 
of homicide.) 

(’35) AIR 1935 Sind 23 (23) : 28 Sind L R 295 t 3G Or. 'L.I.o0i,BUiox. Emperor. 
(Charge under S. 301, I. P. C., should indicate under which part of the section 
accused is charged.) 

Note 13 

1. (’98) 1898 A W N70(70), Empress Gadln, (Charge under S. 411, Penal Code.) 
(’65) 4 Suth W R Cr L 11 (11). 

2. (1863) 1 Bom H C R 95 (96), Ecg. v. Siddu Balnath. 
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persons are being charged with kidnapping or with abduction, and 
similarly whether the intent alleged was an intent to compel the 
victim to marry against her will or whether the kidnapping or 
abduction was with the knowledge that it was likely that the victim 
would be forced or seduced to illicit intercourse.^ It is always wise 
where a charge is made, in respect of the same occurrence, both of 
kidnapping and abducting, that two heads should be made. But it is 
not illegal to make the two charges under one head. The point to be 
seen in each case is whether the accused person was prejudiced thereby," 
See also the case cited below.^ 

15. Extortion. — Where the offence charged involves conse- 
quences which may be stated in a general form such as may arise in a 
ease of arson, where a man may by one act of arson set fire and destroy 
several stacks of several persons, no particulars are required, the 
nature of the offence being sufficiently stated by the date, time and 
place of setting of fire; but a charge for extortion or for obtaining 
money from persons by unlawful means should state with accuracy 
the approximate amounts alleged to have been obtained from each 
person and the nature of the extortion used against each person.^ See 
•also the undermentioned cases." 

16, Unlawful assembly. — In a charge for the offence of being 
a member of an unlawful assembly, what is necessary is that the 
accused shall have reasonably distinct notice of the common object^ 
imputed to the assembly and of the manner in which that common 
object is to be brought within the language of S. 141. The charge of 
unlawful assembly with the common object of “harassing Hindus’’ 
is not too general or unfair or unjust to the accused." 

Note 14 

1. (’33) AIE 1933 Cal 194 (195) : 34 Or. L. J. 1107, Mahomed AH v. Emperor. 
(’29) 30 Cr. L. J. 857 (858) : 117 I. C, 802 (Cal), FeduShcihhx. Emperor. (Notice 

of charge of kidnapping under S. 366 is not n fair, proper or sulTioient notice of a 
charge of abduction under the same section.) 

2. (’38) AIE 1938 Cal 460 (462) : 39 Cr.L.J. 074, EhadiKhany. Emperor. (AIR 
1927 Cal 644 dissented from.) 

3. (’19) AIE 1919 Pat 27 (30) : 20 Cr. L. .1. 161 : 4 Pat L J 74 (FB), ML Kesar 
V. Emperor. (Charge under S. 300, Penal Code, must specify that the kidnapping 
was from custody of some mentioned persons. So also charge under S. 368.) 

Note 15 

1. (’16) AIE 1916 All 60 (60) : 17 Cr. L. J. 411 (411), Earn Chander v. Emperor. 

2. (’16) AIR 1916 All 00 (60) : 17 Cr. L. J. 411, Earn Chander v. Emperor. 
(Extortion — Approximate amounts alleged to have been obtained from each person 
and the nature of the extortion used against each person should be specified.) 

. (’66) 5 Suth W R Cr L 4 (4). (Charge should state nature of extortion, and the 
offence punishable with which accused threatened a person.) 

Note 16 

1, (’23) AIE 1923 Pat 1 (4) : 2 Pat 134 : 23 Cr. L. J. 625 (SB), Emperor v. Abdul 
Hamid. (Charge under S, 145 — Common object must bo specified.) 

(’99) 4 Cal W N 190 (192, 193), Jagat v. Eahhal. (Where the common object is 
to assert a bona fide belief in his right to some interest in the land, jMagistrates 
would do well to charge under S. 143, 1. P. C., stating as the common object, the 
object of enforcing a right or supposed right to the property.) 

2. (’24) AIE 1924 Mad 376 (377) ; 24 Cr. L. J. 852, In re Farahushiyil Ayamad. 


Section 223 
Notes 15-16 
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Section 223 
Kote 17 


17. Other offences. — See the nnclermentioned cases.^ 


Note 17 

1 . Abetment of offences. 

(’38) AIR 1938 Cal 125 (120) : 39 Cri L Jour 395, Harcndra Kumar v. Eimpcror. 
(It is open to the prosecution to charge abetment generally — The charge M’ill 
amount to notice to the accused that they have to meet a case of abetment in 
one or more of the different ways indicated in S. 107, 1. P. C.) 

(’25) AIR 1925 Cal 341 (345) : 52 Cal 253 : 20 Cr.L.J. 487, Alimuddi v. Emperor. 
(Abetment of oUence under S. 114, Penal Code — Specific charge to that eCect 
necessary.) 

(1805) 2 Suth W R Cr L 7 (7). (Charge of abetment under Ss. 109 and 114 should 
state that abetter was present at the offence and the act abetted was committed 
in consequence of abetment.) 

(1805) 3 Suth IV R Cr L 5 (5). (Charge should state that the act abetted was in 
consequence of abetment of the accused.) 

(’25) AIR 1925 Mad 304 (304) : 25 Cr. L. J. 1254, Annavi v. Emperor, (Charge of 
abetment by being present at offence of mischief — No particulars as to any act 
before the offence — Charge bad.) 

(1805) 3 Suth W R Cr L 9 (9). 

(’00) 5 Suth \Y R Cr L 0 (0), (Charge for instigating another to commit an 
offence should specify the offence instigated.) 

(’01) 25 Bom 90 (100) : 2 Bom L R 053, Empress v. Annul Puranik. (A general 
charge of instigating various persons to commit dacoities is bad ; separate acts of 
abetment must be distinctly specified.) 

(’01) 24 Mad 523 (540) : 2 Weir 340 : 11 M L J 241, Emperor v. Tirumal Eeddi. 
(Charge of abetment by conspiracy not alleging an overt act in pursuance, is bad.) 

(’22) AIR 1922 Oudh 250 (251) : 25 Oudh Cas 151 : 23 Cr. L. J. 087, Girja Dayal 
v. Emperor. (Charge-sheet which does not specify which accused is charged for 
abetment and which accused for the principal offence is defective.) 

(1805) 2 Suth W R Cr L 9(10). (Abetment should bo charged as a separate head.) 

(’00) 5 Suth W R Cr L 5 (5). (A mere charge of abetment is not enough; the parti- 
cular kind should bo specified.) 

(1805) 3 Suth W 11 Cr L 17 (17). (Mere charge of abetment is not enough.) 

Robbery and Dacoity. 

(’12) 13 Cr. L. J. 125 (120) : 13 Ind Cas 781 (Mad), Mandi Gltasi v. Emperor. (If 
the charge for dacoity does not set out or indicate which particular dacoity an 
accused is tried for, the conviction must be set aside.) 

(’ll) 12 Cr. L. J. 193 (195) : 10 Ind Cas 684 (Cal), Rashidazsaman v. E 7 npcror. 
(Dacoity — It is not necessary that the charge should in such cases specify that other 
persons besides those convicted and acquitted took part in the dacoity or that 
they should be referred to in the charge.) 

(’71) 1871 Rat 55 (50), Beg. v. Mukla Majilca. (Charge under Penal Code, S. 397 
— Aggravating circumstances to be set forth.) 

(1805) 2 Suth W R Cr L 11 (11). (Charge of robbery is sufficient, but if the 
nature of the violence is described, the language of S. 390 should be adopted.) 

(1864) 1 Suth W R Cr L 10(11). (Where the charge did not state that the robbery 
was committed ‘on the high way’ the charge was held to be defective.) 

(’97) 1897 Rat 921 (921), Qiiccn-Empircss v. Punya Saklinram. (Charge under 
S. 398 — Carrying of arms must be distinctly alleged.) 

(’33) AIR 1933 Cal 294 (295) : 34 Cr. L. J. 524, Madhusingh Kaivarta v. 
Emperor. (Although charge under S.390 has an incidental reference to a charge 
of murder there should be no conviction for murder without a specific charge 
under S. 302, Penal Code.) 

(’25) AIR 1925 Lah 337 (337) : 6 Lah 24 : 26 Cri L Jour 1153, Labh Singh v. 
Empci-or. (If a dacoit commits murder during the dacoity, he should be charged 
under S. 390, Penal Code, .and not under Ss. 304, 395, Penal Code.) 

(’77) 1 Weir 447 (448), In rc Muttirulappan. (Proper charge — “That you commit- 
ted dacoity and that, in commission of such dacoity, murder was committed by 
one of the members, and that you have thereby committed an oflence punishable 
under S. 396, Penal Code’’.) 

(’26) AIR 1926 Oudh 245 (247, 248) : 27 Gr.L.J.57, Bhulan v. E??! peror. (Dacoity 
with murder — A charge should never contain more than what it is necessary for 
the prosecution to prove.) 

(’ll) 12 Cr. L. J. 468 (468) : 11 1. C. 1004 (LB), Ghan Hok v. Emperor. (Robbery 
— Substantive S. 393 should be mentioned in the charge.) 
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(18G5) 4 Suth W R Or L 1(1). (Dacoity with pi-evious; hurt — Clwiv'o unilcr S. :;97 
sliotiltl uIfo cite S. 30.').) 

(’OG) 28 All ■i0l>i{40ljii),Quccit-Einprcts v.Sfiiffl.(Chari;o in crcp of |>cr"nn" Uiint; 

(Icatlly wc.'ii)ons Fhotihl ho under S. 392 or S. 30.') read with K. 397 Ko clitir,;L' 

shoot can be drawn under S. 307 n^ that section creates no snh..tanti%o ofionco.) 
(’GO) 2 Suth R Or L 1 (1). (In a charge of dacoity the v;ords ‘conjointly with 
five or more persons' arc redundant.) 

('24) AIR 1924 Jlad 534 (581) : 2.7 Cr. L. .T. 39G, hire Kollaera Tlcvan. (Convic- 
tion for dacoitv founded on a common object not charped is not sn-tainablc,) 

[See aho ('24) Am 1924 Cal G13 (G14) : .71 Cal 2t;.5 : 2.') Cr. B. .1. 1024, Kvqcror 
V. Ali Mirea. (.Ss. 397, 39.8 do not crc.itc any o.Ocnce, l)nt merely limit the 
minimum of punishment which mavbc .awarded if certain fact~ are proved.) 
('2.5) AIR 1925 All 305 (305); 47 All 59 : 2GCr.L..1..570,i):;??i v. /•.•mp.rrof. (Con- 
viction in case of dacoitj- should be under S. 395 read with S. .597, 1’enal Code.)) 
Theft. 

('G9)5 M.n.C.RApp sxsvii(xxxvii). (Charpe did not nilcpe the ei=cntial inprcdicnt 
of t.ahing out of jio.'scssion of some person di'-honestl\ — Cbaree /.rUi deketue.) 
('21) .\IR 1921 Cal 005 (GOG) : 25 Cr. L. .T. 524, 7{nsh, Prnvutr.il: v. Dmmi Pra- 
vtauV:. (Charge of stealing paddy from a certain land mu'.t eoiuain an accurate 
description of the land from which the paddy was stolen.) 

Cr/mfnaf conjp^racy. 

{'1G)A1R 191G Cal 183 (191) : IG Cri B .lour 497 (.502) : 12 C.il 957, Amritalal 
JIaera v. Emperor. (Indictment must in the first place cliarpe the conspiracy.) 
('.33) AIR 1933 .-Ml 49S (501) :35 Cri B .lour 7G8, 'I nnnhcudra Xettli v. Emperor. 
(Charge need not contain namas n! all other conspiiator*-.) 

(’ll) 12 Cri B .Tour 2 (2) ; 8 Ind Cas 1059 (Cal), Emperor v. LnUt Tiinhnn Chnhrn- 
varli. (In a conspiracy case the accu.<cd can be cbarp.-l with conspiracy with 
persons unknown, but if they arc ch.arped with conspiring witli persons known 
then such por.sons must bo named in the char,;e.) 

(’2G) AIR 192G Oudh 101 (10,5) ; 20 Cr. B. .T. 1G02, Eirimmlnr Xnth v. Emperor. 
(In the nature of things a charge of conspinicy would be vague if the defence 
expects tlio proof of the conspiracr to be included in the charge.) 

('20) AIR 1020 Sind 171 (173) ; 20‘Sind B R IS : 27 Cr. B. .1.213, Khhan Cheind 
w Emperor. (Charge of conspiracy in respect of an .agreement between .several 
nccu'cd persons to cheat such inemberr of the public as they could defraud by 
deceitful means i.s not bad.) 

(’24) 20 Cri B .Tour 33 (40) : 83 Ind C.asr)13(Cal). Kali Dae v. Emperor. (Accused 
may legallv bo charged merely with the otience of criminal con.siiiracv.) 

(’23) Alii 1923 Rang 118 (123,’ 124) : 0 Rang C ; 29 Cri B .Tour 555, 'ntvx Gnaw 
V. Emfcror. (Charge need not state in nil it.s dclail.s the actual .specific acts that 
the conspirators are alleged to have agreed to do or cause to lie done — In most 
conspiracies the ngreoment amongst tlie conspirators is of a general nature.) 

(’27) AIR 1927 Sind IGl (1G3) : 23 Cri B .Tour 42G : 22 .Sind B R 91, Hnji Samo 
V. Emperor. (Gist of the oflonco of criminal conspiracy is the agreement itself 
and whore the ohjeot of the agreement is to do an unl.awful act and not to do a 
lawful act by an unlawful moans, it is sufiicient to specify the unlawful object 
without specifying the means adopted by all or any of the conspirators to gain 
that object.) 

(’09) 10 Cri L Jour 125 (127) : 2 Ind Cas GSl (Cal), .Togjihan Ghosc v. Emperor. 
(Statement only that A “conspired" is defective.) 

(’15) Am 1915 Lab 10 (47, 48) ; IG Cri B .Tour 354 (357); 1015 Run Re No. 17 Cr, 
Bahnohand v. Emperor. (Charge need not mention the exact date on which 
conspirators entered into conspiracy.) 

(’31) AIR 1934 Sind 57 (59, Gl) : 28 Sind B R 119 : 35 Cr.B..T. 1337, Dtir Mahomed 
V. Emperor. (Approximate dates as to wlien the conspiracy began and ended will 
be enough — Exact dates not necessary — No ol)jection to nets done by conspirators 
in pursuance of the conspiracy being enumerated.) 

[See (’12) 13 Cri L .Tour 009 (G50) : IG Ind Cas 257 (Cal), Pnlin Bcharp Das v. 
Emperor. (Indictment or information for conspiracy must contain concise state- 
ment of facts relied upon as constituting the oficncc.)] 

Offencei re/at^nc to coins. 

(18G5) 3 Suth W R Cr L 13 (13). (Under S. 239, Penal Code, the nature of the 
counterfeit coin delivered ns gonuinc should bo mentioued.) 

(1865) 2 Suth W R Cr L 11 (11). (Under Ss. 248, 249, Penal Code, the precise 
offence committed ns to the coin viz., that nn operation was performed on the 
coin altering its appearance should bo stated.) 
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Section 223 
Note 17 


(18G5) 2 Suth WE CrL 5 (5). (Offence which had been committed in respect of the 
coin of which the accused was said tobein possession should be expressly stated.) 
Offences against public Justice. 

(’66) 5 Suth W R Cr L 6 (6). (Charge under' S, 203, Penal Code — Nature of the 
admission or statement made by the accused in the assumed character should 
be fully stated.) 

(’66) 5 Suth W E Cr L 8 (8). (S. 202, Penal Code — The nature of the office held 
by the accused so as to make them public servants should be stated in a charge for 
knowing commission of offence and negligent omission to give any information.) 
(’66) 5 Suth W E Cr L 1 (1). (Under S. 224, Penal Code, the charge should state 
the offence for which the prisoner was lawfully detained when he escaped from 
custody.) 

(’92) 16 Bom 414 (424), Enijircss v. Vajiram. (Under S. 206, Penal Code, the 
specification of the fraudulent transfer is necessary.) 

(’77) 2 Bom 142 (144, 145), imperatrix v. Baban Khan. (Charge under S. 217, 
Penal Code, that accused being a public servant knowingly disobeyed the 
direction of law as to the way in which he had to conduct himself as such public 
servant with respect to the property found in an investigation of theft. What the 
direction was and what the conduct was which contravened it the accused was 
not informed. Held, the clmigo was bad.) 

(’67) 8 Suth W R Cr 37 (38), Qiiecn v. lIooBuhro. (Ss. 202, 203, Penal Code — 
A charge in a case of omission to give information of offence should distinctly 
set forth the particular offence in respect of which the accused either omitted to 
give information, or gave information which ho knew to bo false ; and it should 
appear precisely what his duty was in the matter.) 

(’74) 22 Suth W R Cr 42 (42), Queen v. Ahmed AU. (Do.) 

Miscellaneous, 

(’32) AIR 1932 Cal 651 (652,653) : 33 Cr.L. .1.771 : 60 Cal 201, Eailash Chandra 
V. Emperor. (Charge under S. 292, I. P. C. — Some attempt should be made to 
indicate in the charge in what respect exactly the book was obscene.) ■ 

(’26) AIR 1926 Rang 188 (190) : 4 Rang 257 : 27 Cri L Jour lUl,EbrahimMam- 
inojee v. Emperor, (Contempt of court — Formal charge is necessary.) 

(’76) 1 Cal 356 (358), Queen v. Upendra Nath Doss, (A charge under S. 292 
should be made specific in regard to the representations alleged to have been 
exhibited.) 

(’66) 5 Suth W R Cri L 6 (6). (S. 221, I. P. C._ Charge should specify the office 
held by the accused so as to make him liable ns a public servant.) 

(’72-92) 1872-92 L B R 262 (262), Queen-Empress v. Mi Min Si. (Charge under 
Ss. 292 and 294, 1. P. C. — Obscene words or representations used must be set out.) 
(’91) 15 Bom 189 (194), Queen-Empress v. -Abaji Bamchandra. (Charge under 
S. 475, 1. P. C., should distinctly specify the particular papers bearing a coun- 
terfeit mark or device which it was alleged thcnccusedhad in his possession with 
the intent mentioned in the section.) 

(’20) AIR 1920 Cal 624 (629) : 21 Cri L Jour 481, Lucas v. Official Assignee of 
Bengal. (Charge of prefei'ring a creditor under the Presidency Towns Insolvency 
Act — The fraud practised and the name of the creditor preferred must be alleged.) 
(1865) 3 Suth W R Cr L 5 (5). (Under S. 312, I. P. C., the description of the 
act by which the accused intended to prevent the child being born alive, and fur- 
ther that it was not caused in good faith to save the mother’s life, should be 
stated in the charge.) 

(1865) 3 Suth W R Cr 69 (70), Queen v. Sctul Chundcr Bagchce. (Charge of 
attempting to obtain gratification for influencing a public servant in the exercise 
of his public functions is illegal ns disclosing no legal offence, when it omits to 
state the person or persons for whom the gratification was obtained, or the public 
servant to be influenced in the exercise of his public functions.) 

(’16) AIR 1916 Cal 188 (192) : 16 Cr. L.J. 497 (501): 42 Cal 957, /ImrifZalH'nsmv. 
Emperor. (Charge under S. 4 (b) of Act VI of 1908 (Explosive Substances Act) omitted 
to state that the accused were in possession of explosive substances or had them 
under their control “unlawfully and maliciously” and secondly that it was the 
intent of the accused to endanger life in British India — Held defect did not 
vitiate trial.) 

(’92) 5 C P L R Cr 18 (19), Empress v. Jhengria. (Mischief by fire — Charge of 
an ofience under the Penal Code should be drawn up in the words of the section 
defining the offence.) 

(’67) 8 Suth W R Cr 30 (30), Queen v. Durbaroo Polie, (Do.) 
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18. Act done by several persons in furtherance of a Section 223' 
common intention. — See the undermentioned case.^ Note 18 


224 In every charge words used in descriliing 
Words in charge an o^ence shall he deemed to have 

u^dTrwhfcT offence ^scd in the souse attached to 

is punishable. them res]iectively by the law under 

which such offence is iiunishable. 


Section 22§' 


225.t No error in stating either the offence Section 225- 
Effect of errors. 01' the particulars required to be stated 
in the charge, and no omission to state the offence or 
those particulars, shall be regarded at any stage of the 
case as material, unless the accused was in fact misled 
by such error or omission, and it has occasioned a 
failure of justice. 

Illustralions 

(a) A is charged under section 242 of the Indian Pena! Code, with “having 
been in possession of counterfeit coin, having known at the time when he became 
possessed thereof that such coin was counterfeit,” the word "fraudulently” being 
omitted in the charge. Unless it appears that A was in fact misled by this 
omission, the error shall not be regarded as material. 

fbj A is charged with cheating B, and the manner in which he cheated B 
is not set out in the charge, or is sot out incorrectly. A defends himself, calls 
witnesses, and gives his own account of the transaction. The Court may infer 
from this that the omission to set out the manner of the cheating is not material. 

(cj A is charged with cheating B, and the manner in which he cheated B 
is not set out in the charge. There were many transactions between A and B and 
A had no means of knowing to which of them the charge referred, and oBered no 
defence. The Court may infer from such facts that the omission to set out the 
manner of the cheating was, in the case, a material error. 

I'd j .4 is charged with the murder of Khoda Baksh on the 21st January 
1882. In fact, the murdered person’s name was Haidar Baksh, and the date of 

* Code of 1882 : S. 224 — Same ns above. 

Codes of 1872 and 1861 — Nil. 

I Code of 1882 ; S. 225 

S35. No error in stating either the offence or the particulars required to be 
. ... stated in the charge, and no omission to state the offence 

Mij ject Of a 1 01 s. (.jjggg particulars, shall be regarded at any stage of the 
case as material, unless the accused was misled by such error or omission. 

(Illustraiions — Same as in 1898 Code). 

Code of 1872; S. 443 — Substantially the same as 1882 Code. 

Code of 1861 — Nil. 

(’70) 14 Suth W E Cr 13 (13) Qtieen v. Parbutty Churn Chuckerbuity. (Criminal 
misappropriation — Charge should specify the person whose property was converted 
or appropriated.) 

Note 18 

I. (’35) AIE 1935 Bang 304 (308) ; 36 Cr. L. J.1393, Nga Tha HtiiiY. Emperor. 

(It is not essential that the words of S. 34, 1. P. C., should be incorporated in the 
charge, although it is desirable that some reference should be made to the common 
intention alleged against the accused and their confederates.) 
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the murder -was the 20lh January 1882. A was never charged with any murder 
but one, and had heard the inquiry before the Magistrate, which referred 
exclusively to the case of Haidar Bahsh. The Court may infer from these facts 
that A was not misled and that the error in the charge was immaterial. 

fej A was charged with murdering Haidar Baksh on the 20th January 
1882, and Khoda Baksh (who tried to arrest him for that murder) on the 21st 
January 1882. When charged for the murder of Haidar Baksh, he was tried for 
the murder of Khoda Baksh. The witnesses present in his defence were witnesses 
in the case of Haidar Baksh. The Court may infer from this that A was misled, 
and that the error was material. 

1. Scope of the section. — This section and s. 537 deal with 
cases where a charge is framed but there are errors, omissions or 
irregularities in the charge. This section provides that no error or 
omission in the statement of the offence or tlie particulars required to 
he stated in the charge is to he regarded as material at any stage 
unless the accused has been misled thereby and it has, in fact, 
occasioned a failure of justice;^ while S. 537 provides that no finding, 


Section 225 — Note 1 

1 . Where accused Is not misled, defect In charge not material. 

(’38) AIR 1938 Cal 195 (200) : 39 Cri L Jour 417, Jiavi Krishna v. Emyeroi'. (Ac- 
cused charged with conspiracy for agreeing with each other or with others 
unknown — Use of word “or” cannot make charge one in alternative — Defect if 
any, in charge, is not material and accused held could not have been misled.) 

(’38) AIR 1938 Nag 445 (440) : 39 Cr. L. J. 895 : ILR (1939) Nag 180, Provincial 
Government v. Shanhar Gopal. (Criminal misappropriation — Charge erroneous 
in respect of date and place of payment — Correct date mentioned to accused in 
examination under S. .304 — Accused not raising any dispute as to place — No 
prejudice to accused resulting — Held, trial was not vitiated by omission.) 

(’37) 1937 Jf W N 1331 (1334), Palani Goundan v. Emperor. 

(’35) AIR 1935 Oudh 488 (489) : 30 Cri L .Tour 1198 : 11 Luck 343, Bishnath v. 
Emperor. (Charge under S. 147, Penal Code — Failure to specify common object 
— Accused not misled by omission — Omission held not fatal.) 

(1900) 27 Cal 770 (779) : 4 C W N 423, Anoohool Chundar N^indy v. Qitecn~Emprcss. 

(’94) 1894 Rat 710 (713), Qiicen-Empress v. Abdul Razah. 

(’03) 7 Cal W N 003 (005), Shoshi Bhushan v. Gohind Chandra. 

(’09) 8 Cr. L. J. 272 (270) : 33 Bom 77 : 1 1. C. 041, Emperor v. Tribhuvandas, 

(’07) 5 Cr. L. J. 309 (321): 31 Bom 335 : OBomLR 331, Emperor v. Bhagiuandas. 

(’09) 9 Cri L Jour 108 (112) : 32 Mad 3 : 3 Ind Cas 22, In re Subramania Siva. 

(’09) 9 Cr. L. J. 450 (489) : 2 Ind Cas 33 : 32 Mad 384, In re Krishnasioamy. (Per 

Wallis J Offence under S. 124A, I. P. G. — It is enough if the substance of the 

words used is set out in the charge and it is enough if the substance of the words 
proved to have been used is the same as that of the words set out in the charge.) 

(’10) 11 Cri L Jour 597 (598) : 8 Ind Cas 229 (Lab), IFasava Singh v. Emperor. 

(’15) AIR 1915 Lah 10 (47, 48) : 10 Cr. L. J. 354 (357) : 1915 Pun Re No. 17 Cr, 
Balmohand v. Emperor. 

(’10) AIR 1910 Cal 18S(192):10 Cr. L. J. 497:42 Cal 957, Amritalal Basra v. Emperor, 

{’15)AIR 1915 Lah 418 (422):ie Cr. L. J. 089 : 1915 P. R. No.lG Cr, Dhian\. Emperor. 

(’32) AIR 1932 All 73 (75) : 33 Cri L .Tour 373, Mahomed Yakub v. Emperor. 

(’25) AIR 1925 Cal 003 (003, 004) : 20 Cri L Jour 849, Iledarnath v. Emperor. 

(’19) AIR 1919 Pat 27 (30) : 4 Pat L J 74 : 20 Cr. L. J. 101 (FB), Mt. Kesar v. Emperor. 

(’30) AIR 1930 Rangll4(117):7Rang821:31 Cr.L.J. 387, Mamig Bay. Emperor. 

(’25) AIR 1925 Nag 147 (149) : 25 Cri L Jour 1152, Gangadhar v. Bhangi Sao. 

Where accused Is pre]udlced, defect Is material. 

<’38) AIR 1938 Lah 828 (832) : 40 Cri L Jour 371, Gian Singh v. Emperor. (P 
charged and convicted under S. 419, Penal Code — Charge not making clear as to 
by virtue of which of the consequences referred to in S. 415, Penal Code, P was 
guilty of offence of cheating — Held that charge was defective and defect in charge 
was material irregularity which could not be cured bj' S. 225.) 

<’04) 8 Cal W N 278 (285) (FB), Hnrjcc Mull v. Imam Ali. 

<’02) 15 C P L R 112 (113), Emperor v. Vinayak lagcslmar. 

<’12) 13 Cri L Jour 125 (120) : 13 Ind Cas 781 (Mad), Mandi Ghasi v. Emperor. 
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sentence or order in the ease shall he reversed or altered under 
chapter 27 or on appeal or revision on account of any error, omission 
or irregularity in a charge unless it has occasioned a failure of justice. 
Section 585 deals with cases where no charge has been framed at all, 
and provides that no finding or sentence in the case should be deemed 
invalid in appeal or revision unless the Court considers that a failure 
of justice has been occasioned thereby. 

In Bahulal Ghauhhani v. King-Bmperor^^ their Lordships 
of the Privy Council held that the irregularity of charging together 
different offences instead of charging them separately was curable 
under this section and s. 537 if the accused was not prejudiced. This 
seems to suggest that joining together in the same charge se%'eral 
offences which must he separately charged is an ‘error’ in stating the 
offence. 

It is for the Court to decide in each case whether the defect in 
the charge has misled the accused.* In considering the question 
whether the accused has been prejudiced in his defence by the defect 
in the charge, regard must be had to the fact that the objection 
to the frame of the charge was not raised till a late stage in the 
proceedings.^ See also s. 537, Explanation. 

The section is aimed, among other things, at objections on the 
ground of variance between the charge and the evidence.^ But the 
fundamental principle in all criminal charges is that the accused 
should not be prejudiced in his defence and, therefore, where a charge 
expressed in vague terms has been understood in a certain sense and 
proceedings have gone on, on such basis, it is not thereafter open to 
the prosecution to contend that the charge means something else.® 
The object of the section is that technical defects in the charge should 
not be allowed to defeat the' ends of justice. Hence, where the guilt 
-of the accused has been proved, he can be convicted notwithstanding 

la. (’38) AIE 1938 PC 130 (135) : 39 Or. L. J. 452 : 65 I. A. 158 : 32 S. L. E. 476 : 
I L B (1938) 2 Cal 295 (PC). 

[See also (’40) AIE 1940 Pat 603 (604) :41Cri L Jour 523, Chandra v. Emperor, 
(Lumping together of three cases of cheating in charge under S. 420, Penal Code — ■ 
But no prejudice caused to accused by irregularity. Ss. 225 and 537 cure defect.)] 
■2, (’29) ATE 1929Pat712(714):30Or.L.J.891:9P.at642, MalluGopc v. Emperor. 
3. (’35) AIE 1935 Oudh 483(488):36 Cr.L. J. 1198:llLuek 343, Bishnath v. Emperor. 
(’09) 9 Cr.L. J. 108 (112, 113) : 32 Mad 3 : 3 1. C. 22 In re Snhramania Siva. 
•(’16) AIE 1916 Cal 188 (192) : 16 Cr.L.J. 497 : 42 Cal 957, Amritalal v. Emperor. 
■(’33) AIE 1933 Pat 488 (491) : 34 Cr. L. J. 892, Sachidanand v. Emperor. 

[See also (’88) 1 Weir 471 (475) : 1 M H C E 31, Queen-Empress v. Williams. 
(Case bearing on S.Hof Act 18 of 1862 — HcldthsA the indictment for cheating, 
•which •was defective for uncertainty was one to be objected to, if at all, before 
the jury -was sworn.)] 

■4. (’09) 9 Cr. L. J. 456 (484, 435) : 32 Mad 384 : 2 I.C. 33, In re Krishnasioami. 
[But see (’16) AIE 1916 All 60 (60) : 17 Cr.L.J. 411 {ill), Bam Ghandar Sahai v. 
Emperor. (It is not sufficient to say that at the close of the evidence the accused 
knows what is alleged against him. The object of Ss. 221, 222 and 223 is 
clearly to enable him to know the substantive charges which he will have to 
meet and to be ready for them before the evidence is given.)] 

5. (’78) 2 Bom 142 (145), Imperatrix v. Baban Khan. (When accused has been 
convicted on a charge expressed in vague tei’ms, the prosecution on appeal should 
be limited to the particular sense in which the charge has been understood at the 
trial.) 
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SectiOB 225 that the charge contains nunoecssary allegations ^^’•hich the prosecution 
^otes 1-2 has not proved.® 

This section lays down what errors and omissions in the charge 
should he regarded as material. Section 232 provides for the lu-ocedure to 
he followed in cases whore an appellate or revisional Court considers 
'' that the defect in the charge is a material one. Sec also Notes under 
sections 535 and 537. 

2. Charge in cases of rioting, unlawful assembly, etc. — 
Under S. 223, a charge of an offence of rioting (or connected offences) 
should specify the common object of the unlawful assemldy. An error 
or omission in this respect will vitiate the trial if the accused has 
been prejudiced in his defence by reason of such defect in the charge,^ 
But, if the accused has not been prejudiced by reason of such error or 
omission, the defect is not a material one." lilven in cases, where the 
charge is to the effect that the accused is liable constnictivclij under- 

5. 149 of the Penal Code for the acts of his companions, the trial is 
not necessarily vitiated hecausc the charge does not specify or states 

6. (’67) 4 Bom H C E Or 17 (22), licg. v. Francis Cassidg. 

Note 2 

1. (’95) 22 Cal 27G (285), Sabir v. Quccn-Emprcss. 

(’85) 11 Cal lOG (109), Bcliari Mcliton v. Qnecn-Einpress. 

(’07) G Ci'i L Jour 44G (448, 449) (Lab), Goioardhan Das v. Emperor. 

(’OG) 3 Cr.L.J. 153 (159); 33 Cal 295:2 C.L.J. 516, Paresnaih Sirlear v. Emperor. 
(’22) AIR 1922 Cal 191 (191) : 24 Cr. L. .T. 355, Amimtlla v. Emperor. 

[■See (’24) AIR 1924 Mad 584 (584) : 25 Cri L Jonr 396, In rc Kottoora Thevan. 
(Conviction for dacoity founded on a common object not ebavged is not sustain- 
able.)] 

2. (’35) AIR 1935 Oudb 488 (488) : 86 Cri L Jour 1198 : 11 Luck 343, Bisnath v. 
Emperor. (Omission to specify common object — Accused not misled by sucb 
omission — Omission is cured by S. 225.) 

(’94) 21 Cal 827 (831, 832), Basi Bcddi v. Queen-Empress. 

(’OG) 4 Cal N 196 (199), BaJiavial Ali v. Empress. 

(>05) 2 Cri L Jour 275 (277, 278) : 9 C W N 599, Buddliu v. Mi. Lachminia. 

(’16) AIR 191G Cal 693 (705, 700): 16 Cr.L.J. 641 (646), Bam Snbliagv. Emperor. 
(’26) AIR 1926 Bom 314 (314, 31-5) : 27 Cri L Jour 744, Emperor v. Teshwant. 
(’is) AIR 1918 Mad 350 (350) : 19 Cri L Jour 200, Dahshinamurti v. Emperor. 
(’17) AIR 1917 Pat 453 (453) : 2 Pat L J 541 : 18 Cr. L. J. 911, Harindcr Singh 
V. Emperor. (Want of specific allegation of common object in the charge docs 
not vitiate conviction if from tbo evidence it is clear wbattbe common object is.) 
(’26) AIR 1926 Cal 439 (439, 440) : 26 Cr. L. J. 567, Ohhahari Shaih v. Emperor. 
(’is) AIR 1918 Pat 257{25S;;3PntL J565 ; 19 Cr.L.J. 735, Mahanguy. Emperor. 
(’27) AIR 1927 Pat 398 (400) : 6 Pat 832 : 28 Cri L Jour 769, Chhanha Dhanuk 
V. Emperor. (Charge of being a member of an unlawful assembly with the com- 
mon object of committing assault is the usual form of charge when the common 
object is to do violence to some person — ^It is immaterial whether the offence, to- 
commit which there was a common object, was assault, simple hurt or grievous hurt.) 
(’18) AIR 1918 Nag 64 (65) : 20 Cri L Jour 760, Maharaj Singh v. Emperor. 

(’33) AIR 1933 Oudh 19 (20) : 8 Luck 199 : 34 Cr. L. J. 393, Ghazuddin Khan v. 
Emperen'. (Charge under Ss. 147 and 149, Penal Code— Omission to state common 
object is mere irregularity specially -when charge has been framed after the whole 
prosecution evidence is recorded and the accused are fully cognizant of the case 
against them.) 

(’35) AIR 1935 Oudh 488 (488) : 11 Luck 343 : 36 Cr.L.J. 1198, Bishnath y. Emperor. 
(’08) 7 Cr. L. J. 374 (377) : 35 Cal 384 : 12 C W N 579, Maniruddin v. Emperor. 
(’09) 10 Cr. L J. 471 (472) : 36 Cal 865 : 4 I. C. 19, Silajit Mahoio v. Emperor. 
(Charge under S. 147 — Question in each case is whether common object estab- 
lished agrees in essential particulars with common object as stated in charge — 
In this case there was no such agreement — Conviction under S. 147 quashed.) 
(’10) 11 Cr. L. J. 121 (122) ; 37 Cal 340: 5 1. C. 365, Babbon Shaikh v. Emperor.. 
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erroneously the common object, in pursuance of \^'bicli tlio act is 
alleged to have been done.'* 

3. Charges in other cases. — The undermentioned cases* are 
instances in which the error or omission in the charge was considered 
material. For cases in which the defect in the charge was considered 
not material, see the undermentioned decisions.- 


(’IC) AIR 191G Cnl 335 (355) : 17 Cr. L. J. 92 (93), Ahdnl Shaikh v. Emperor. 
(’30) AIR 1930 JInd 188 (189) : 31 Cri L Jour 3-17, Venkadu v. Emperor, 

(’28) AIR 1928 Bom 280 (287) : 30 Cri L Jour 407, Hasan Alt v. Emperor. 

(’31) AIR 1931 Bom 520(.522):55 Bom 725:33 Cr.L.J. 01, Eamachandra v. Emperor, 
3. (’15) Am 1915 Lali 418 (422) : 10 Cr. L. J. 089 (093) : 1915 Bun Rc Xo. 10 Cr, 
Dhian Singh v. Emperor. 

[Dnt .see (’12) 13 Cr. L. J, 218 (219) : 39 Cnl 781 : 14 Ind Cn-^ 314, KndriituUah 
V. Emperor. (.Snbinitlcd not correct.)] 

Note 3 

1. (’38) AIR 1938 Lnli 828 (832) : 40 Cri L Jour 371, Gian Singh v. Emperor, 
(Charge of cheating defeetive bj- reason of Magistrate’s failure to sot out particu- 
lar consequences by virtue of which the deception became oGcncc — Defect being 
material irregularity not curable under S. 225.) 

(’35) AIR 1935 Put 431(432, 433); 30 Cr. h. J. 1500, Sat Earain Lalx. Emperor. 
(Accused charged under .S. .301, Penal Code, but tried under S. 302 — Held, illegality 
could not bo cured under .S. 537, Cr. P. C.) 

(’07) 8 Suth W R Cr 95 (90), In rc Dowlut Hoonshcc. (S, 193, Penal Code — ■ 
Charge under — Esact words not staled.) 

(’08) 9 Suth W R Cr 14 (14, 15), Queen v, Fcojdar Eoy. (Do.) 

(’68) 9 Suth "W B Cr 25 (20, 27), Empress'v. Soondcr Mohoorcc. (Do.) 

(’16) AIR 1916 All 60(00): 17 Cr.L.J. 411, Rnmncfintidra v. Emperor. (Extortion — 
Charge of— Charge must state the amount alleged to have been obtained from each 
person and the nature of the extortion used against each — Conviction quashed.) 
(’25) AIR 1925 Mad 090 (691) ; 49 Jlad 74 : 20 Cr. L. J. 1513, In rc Hallu Dora. 
(Charges under S.s, 397 and 395— UcW that the charges did not give the aceusod 
sufiiciont particulars of what they had to meet.) 

(’12) 13 Cri L Jour 504(501) : 15 IndCas 648 (.Mad), Govinda Ecddi v. Emperor. 
(Charge fi-anied under R. 8, S. 26, Madras Forest Act, must dearly state that tho 
place from where tho accused cut a tree was a “reserved forest" — Omission to 
state this is material defect which vitiates tho trial.) 

(’13) 14 Cr. L. J. 212 (213) : 19 I. C. 308 (Cnl), Sital Chandra v. Emperor. (In 
one charge two persons were charged with causing hurt to three others with a dao; 
but there was no case of hurt with a dao by one of the accused and he was con. 
victed under S. 352 for using lathi against two of the complainants — Reid, that 
* this was an irregularity which might have prejudiced the accused in their trial.) 
(’24) AIR 1924 Lah 616 (617) : 25 Cr.L.J. 471, Jalahtddin v. Emperor. (Where 
accused is charged with having beaten the complainant at a particular place and 
at a particular time and the prosecution fails to establish that charge, the accused 
cannot on that evidence bo convicted of having beaten the complainant at a 
different place on a different occasion.) 

(’25) AIR 1925 Cal 003 (604) : 20 Cr. L. J. 849, Kcdar Nath v. Emperor. (In case 
of cheating, charge must set out the manner in which the offence was committed 
— The omission to set out manner is material or not, according to the accused 
having or not having been misled — Charge held to be too vague and indefinite.) 
(’61) 2 Weir 266 (260), In rc Yippaka Daligadu. (Accused charged with previous 
convictions — It is not sufficient to state in the charge that tho aceusod is an old 
offender — Charge held irregular.) 

[See also (’35) Am 1935 Pat 431 (431, 432) : 30 Cr. L. J. 1500, Satnarain Lai 
Y. Emperor. (Accused charged under S. 304, but tried under S. 802, Penal Code 
— Trial is illegal — S. 537, Cr. P. C., cannot cure illegality — Charge for minor 
offence and conviction for major offence are illegal.)] 

2. (’38) AIR 1938 P C 130 (135) : 39 Cr.L.J. 452 : 65 I. A. 158 : 32 S. L, E.470 : 
ILR (1938) 2 Cal 295 {PG},Bahulalv. Emperor. (Misjoinder of charges — Specific 
offences satisfactorily proved and corroborated — No miscarriageof justice — Held 
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Seotion 225 
Note 3 


irregularity was such that it could be, aud was, cured under Ss. 225 and 537 by 
• the finding that the accused had not been prejudiced,) 

(’38) AIR 1938 Cal 195 (200) : 39 Cr. L. J. ill, Ram Krishnav. Emperor. (Charge 
of conspiracy containing words that accused agreed with each other “or” with 
others unhnown to commit offence — Ecld accused could not have been misled and 
defect if any was not such as could not be sufficiently met by S. 225 or S. 537.) 
(’38) AIR 1938 Nag 445 (44G) : 39 Cr. L, J. 895 ; ILR (1939) Nag 180, Provincial 
Government v. Shankar Gopal. (Charge under S. 409, Penal Code, erroneous in 
respect of the date as well as place of payment — Nothing in case to show that 
accused was misled — No prejudice having resulted to the accused, error in the 
charge is immaterial and cannot ailcct legality of trial.) 

(’37) 1937 M W N 1331 (1331), Palani Goundan v. Emperen'. (Mistake or doubt 
as to particular weapons used does not entitle accused to absolute acquittal — Con- 
viction for lesser olfence instead of more serious offence is sustainable.) 

(’36) AIR 1936 Pat 358 (360) ; 37 Cri L Jour 862, Nanhkoo Mahton v. Emperor. 
(Offence under S, 211, Penal Code, committed at two places but only one stated 
— Accused not misled in defence — His conviction is unaffected.) 

(’35) AIR 1935 Oudh 475 (475, 476) : 36 Cri L Jour 1206, Shakur v. Emperor. 
(Charge under S. 411, Penal Code, not specifying particular articles possessed — 
But accused not prejudiced by this — Defect is cured by S. 537.) 

(’73) 10 Bom H C R 373 (374), Queen v. Eaklma, (Omission of the word “ dis- 
honestly” in a charge under S. 411, Penal Code, is not a ground for reversing 
conviction when the accused has not been prejudiced by the omission.) 

(1865) 2 Suth W R Cr 51 (51), Queen v. Bhutioo Laljec. (Though charge does not 
distinctly specify the false statement on which the evidence of perjury is attemp- 
ted to be established the omission is not material if the accused has not been 
prejudiced thereby.) 

(’76) 8 Suth W R Cr 30 (30), Empress v. Durbarro Polio. (Charge under S, 436, 
Penal Code, should state that the house was used ns a dwelling house and it is 
not enough if the charge merely refers to a house — But conviction upheld in the 
particular circumstances of the case.) 

(’05) 2 Cri L Jour 381 (381) : 15 M L J 224 : 2 Weir 231, Ananiha Goundan v. 
Emperor. (Imputation of unchnstity to married woman — Error in stating that 
the defamation was of the complainant, the husband, and not of the wife — Held, 
that it was an error or irregularity in the charge which had not prejudiced the 
accused or occasioned a failure of justice.) 

(’10) 11 Cr. L. J. 597 (598) : 8 I. G. 22^ {LKh),WasawaSingh\. Emperor. (Charge 
■ under S. 411, Penal Code, was ns follows: “That you on or about .... at L were 
found in possession of 2 boxes and some clothes etc., which property you knew 
or had reason to believe to be stolen” — It was urged that there was no such 
offence as being in possession, the offence defined in the Code being one of dis- 
honest receipt or dishonest retention — HeW, that though the plea was correct the 
accused was not misled and he knew what charge he had to meet.) 

(’12) 13 Cr. L. J. 251 (251) : 14 Ind Cas 603 (Mad), Aiyagiri Y enkataramiah v. 
Emperor. (Charge under S. 477A, Penal Code — Non-specification of alleged false 
entries in the charge did not vitiate the trial as the accused knew the subject of 
the charge and was not prejudiced in his defence and did not object to it in the 
Court of Session.) 

(’16) AIR 1916 Cal 693 IG Gi.E.^. Gil Bam Suhhag Singh v. Emperor. 
(Charge under Ss, 147 and 323 — Omission to state the name of the person against 
whom the offence was committed or to specify the common object — Defects are 
cured by Ss, 537 and 225 — Per Beachcroft, J.) 

(’24) AIR 1924 Cal 18 (41) : 25 Cr. L. J. 1313, Billinghurst v. Emperor. (Charge 
under S. 420, 1. P. C,, should contain an allegation of the person or persons who 
were alleged to have been deceived and induced to issue a cheque — The omission 
cannot however be regarded as fatal if the accused is not misled.) 

(’16) AIR 1916 Cal 188 (192) : 16 Cr. L. J. 497(501) : i2Ge.\Gol,Amritalainasra 
V. Emperor. (Charge under S. 4(b), Explosive Substances Act (VI of 1908) — Omis- 
sion to make mention of possession of explosives and of intention of endangering 
life does not vitiate charge.) 

(’15) AIR 1915 Lah 16 (19) : 16 Cr. L. Jour 354 (357) : 1915 Pun Re No, 17 Cr, 
Balmokand v. Emperor. (Charge of criminal conspiracy to commit murder — Held 
that omissions to specify in charge the date agreed upon to commit murder, the 
places where the accused w’ere said to have so agreed and the persons whom they 
were alleged to have agreed to murder, did not prejudice the accused.) 
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(’32) AIR 1932 Cal 651 (651, 652) ; 33 Cr. Ii. 3. 771 1 60 C!imi,Kailash Chandra 
V, Emperor. (Charge under S. 292, 1. P. C. — It is better to indicate exactly in what 
respects the book is obscene — But i£ the accused is not prejudiced in his defenco 
and the prosecution maintains that the whole book is ob=ccne, mere failure to 
mention particular passages is not sufBcient reason to interfere in revision.) 

(’33) AIR 1933 Cal 481 (482) : 34 Cr.Jj.3.!}2(i,3Iontajaddin\'.Empcror, (Regis- 
tration Act (16 of 1908), S. 82 — Charge not specifying abetment — Ko failure of 
justice — Accused not misled — Omission is immaterial.) 

(’27) AIR 1927 Lah 702 (704) : 28 Cr. L-.T. 821 : 9 Lab 280, Shankar Lai v. Emperor. 
(In prosecution under S. 504, Penal Code, if the accused is a^Y.^rc of the words 
complained of but the Magistrate does not specifically mention the objectionable 
words in the charge the accused not being misled by the technical defect in the 
charge, his conviction is not vitiated.) 

(’31) AIR 1931 Lah 186 (187) : 32 Cr. L. .T. 1202, Chint'P.am v. Emperor. (Omis- 
sion to state the substance of speeches in a charge under S. 124A held not to 
have prejudiced accused.) 

(’27) AIR 1927 Lah 432 (132) : 28 Cri L Jour 419, Allah Din v. EmiJrror. (In a 
charge under S. 498 if the accused arc not charged with knowledge that abducted 
woman was married one but the accused knew what they were charged with, tho 
defect is not fatal.) 

(’25) AIR 1925 Cal 674 (675, 670) : 20 Cri L Jour 900, Qohtil Khahk v. Emperor, 
(Manner of cheating — Misdescription — Defect, although material, held not to 
have prejudiced the accused.) 

(’30) AIR 1930 Cal 708 (703); 58 Cal 580 : 32 Cr.L. J.228, Nabahali v. Emperor. 
(The word "or” by mistake used for word “and” between two charges framed 
under Ss.221 and 342, Penal Code — Accused not prejudiced — Held conviction in 
respect of both charges was not bad.) 

(’32) AIR 1932 Cal 461 (402) : 59 Cal 113 : 33 Cri L Jour 549, H. B. Spiers v. 
Johiuddin. (Wrong sections quoted in charge — Mistake held not to have pre- 
judiced the accused as he know full well what charge he had to meet.) 

(’20) AIR 1920 Pat 347 (347) : 27 Cr. L. J. 909, Fareand AH v. Emperor. (Charge 
of cheating giving month in which offence was committed but not the exact date 
— Held conviction could not bo set aside unless accused was shoYvn to have been 
materially prejudiced.) 

(’18) .\IR 1918 Nag 22 (20) : 19 Cri L Jour 057, Jangilal v. Emperor. (Omission 
to state manner of cheating held not material ns it had not misled the accused.) 
(’28) 29 Cri L Jour 287 (288) : 107 I. C. 820 (Pat), Jamuna Prasad v. Emperor. 
(Setting out tho details of tho charges in one coraprohonsivc sentence instead of 
stating the substance in separate sentences held not to have prejudiced accused.) 
(’32) AIR 1932 Xag 158 (159) : 34 Cri L Jour 154, Samrath Hal v. Emperor. 
(Accused in complaint for defamation is not prejudiced although tho exact 
words used arc not given in the charge where tho charge was clear and unambi. 
guous and the accused was not liable to be misled by the charge as framed.) 

(’27) AIR 1927 Sind 58 (59) ; 27 Cr. L. J. 947, Tikamdas Mtilchand v. Emperor. 
(Defamation — Plea that though there was publication, there was no publication 
to the person mentioned in tho charge is a highly technical plea and the defect 
in the charge is curable under S. 537.) 

(’34) AIR 1934 Lah 227 (228) : 35 Cr.L..T. 1.380, Nnra v. Emperor. (Omission to 
mention S. 34, Penal Code, by the application of which accused was convicted, 
held, not to have caused any failure of justice.) 

(’09) 9 Cr. L. J. 456 (400) : 32 Mad 384 : 2 1. C. 33, In re Krishnasicami. (OSence 
under S. 124A, Penal Code — Charge stating words used with substantial though 
not absolute accuracy — Failure to enter in the charge the words or substance of 
the words used amounts only to an irregularity.) 

(’09) 9 Or.L.J. 108(112, 113): 32 Mad3: 3 I.C. 22, In re Subramania Siva. (Do.) 
(’25) AIR 1925 Mad 106 (107): 25 Cri L Jour 401, In re Narayana Menon. (Do.) 
(’09) 9 Cr. L. J, 140 (141) : 1 1. C. 42 (Mad), In re Chidamharam Pillai. (Do.) 
(’18) AIR 1918 Lah 397 (400) ; 18 Cr. L. J. 875 (878) : lOl"; Pun Re No. 29 Cr, 
Bisahhi V. Emperor. (Omission to specify previous conviction held not to have 
caused failure of justice or prejudiced the accused.) 

• (’81) 1881 All W N 32 (32). Empress v. Baghib Ali. (Do.) 

[See also (’10) 11 Cr.L. J. 303 (303, 304): 61.6. 269 (PC), In re Chanda Singh. 
(Proceedings against pleader under Legal Practitioners Act — Charges of mis- 
conduct against pleader not formally drawn up — Their substance understood by 
pleader — Proceedings good and tho latter deliberately admitted them — Order 
passed by the Judge is not ultra vires.)] 
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PEOCEDURE ON COMMITMENT 


Seotion 226 


2267' -"When" any person ' is " committed for 
Procedure on com- trial without a charge, or with an 

Thlsrorwilhimper- imporfect or erroneous charge, the 
feet charge. Court, 01 ’, in the case of a High 

Court, the Clerk of the Crown, may frame a charge 
or add to or otherwise alter the charge, as the case 
may he, having regard to the rules contained in this 
Code as to the form of charges. 

Illustrations 

1. A is clitirged witU the murder of G. A charge of abetting the murder of C 
may be added or substituted. 

2. A is charged with forging a valuable security under S. 4G7 of the Indian 
Penal Code. A charge of fabricating false evidence under S. 193 may be added. 

3. A is charged with receiving stolen propertj^ knowing it to be stolen. 
During the trial it incidentally appears that he has in his possession instruments 
for the purpose of counterfeiting coin. A charge under S. 235 of the Indian Penal 
Code cannot be added. 

Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. “ Without a charge. *’ 

4. “ With an imperfect or erroneous charge. ” 


Other Topics (miscellaneous) 


Altogether different offence. Sec Note 2. 
Amendment of charges. See Note 2. 
Charge from original evidence itself. 
See Note 2. 

Charges not to be based on additional 
evidence. See Note 2. 

New charges at re-trials. See Note 2. 


New charge need not be related to 
original charge. See Note 2. 

Prior dismissal by Magistrate for offence. 
See Note 2. 

Quashing conviction. See S. 232. 

Stages in which charges are to be 
amended. See Note 2. 


1. Legislative changes. 

Difference hehueen the Codes of 1861 and 1872 : 

There was no corresponding section in the Code of ISGI. This section 
was first enacted in the Code of 1872 as S. 44G. But even under the 
Code of 1861 it was held that the Sessions Court had power under 
S. 244 (now S. 227) to amend the charge framed by the committing 
Magistrate.^ 


* Code of 1882 : S. 226 — Same as above; but illustrations were added in 1898. 

Code of 1872 : S. 446. 

d‘16. If a prisoner is committed to the Court of Session, either without any 
Hoiu Court of Session charge which the Court, upon 

may deal with charge. i;efcrence to the proceedings before the conimitting 
•' Magistrate, considers improper the Court of Session 
may draw up a charge for any offence which it considers to be proved by the 
evidence taken before the committing Magistrate. A copy of such charge shall be 
given to the accused person. 

Code of 1861 — Nil. 


Section 226 — Note 1 

1. (’67) 7 Suth W E Cr 8 (8), In re Kalaram Singh. 

(’70) 7 Bom H C E Cr 81 (82), Beg. v. Bapu Parbat. (Ordering new commitment 
on corrected charge is illegal.) 

(1864) 1 Suth W E Cr L 2 (2). 
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Changes made in 1SS2 : 

(1) The woi-cls “at all” M’hich oecuri-ccl after the M'ords “without any 
charge” in s. ‘l-lG of the Code of 1872 were omitted. 

( 2 ) The words “or with an imperfect or erroneous charge” were 
substituted for the words “or uiion a charge which the Court, 
upon reference to the xmoceedings before the committing Magis- 
trate considers improper” which occurred in the Code of 1872. 

( 3 ) The words “may draw up a charge” whicli occurred in the Code 
of 1872, M’ore substituted by the words “may frame a charge or 
add to or otherwise alter the charge.”- 

( 4 ) The words requiring a copy of the new charge to be given to the 
accused were omitted. 

Changes made in ISOS : 

The illustrations to the section were .added. 

2. Scope of the section. — Section 193, sub-s.{l) provides that 
except as otherwise expressly provided by tlie Code or by an 3 ' other 
law for the time being in force, no Court of Session can take cognizance 
of a case as a Court of original jurisdiction unless the accused has 
been committed to it bj’’ a [Magistrate duly empoweied in that behalf. 
Similarly, under S. lOl the High Court is empowered to talce cognizance 
of offences as a Court of original jurisdiction “upon a commitment 
made to it in m.anner hereinafter provided.” The present section is by 
way of an exception to these sections.^ It enables the High Court or 
the Sessions Court to amend or add to the charge on which an accused 
has been committed to it lor trial. It also enables the High Court or 
"the Sessions Court to frame a suitable charge in cases in which an 
accused has been committed without a charge. But the power is strictly 
limited to the cases specified in the section, viz,, cases in which a 
person is committed for trial without a charge or with an imperfect or 
■erroneous ch.arge.“ 

It is competent to the Sessions Judge to amend the charge even 
■after the commencement of the trial (see s.227). But it is his duty 
before the commencement of the trial to scrutinize the charges and to 
•amend them if necessary under this section.® When the Sessions Judge 
finds the charges framed by the committing Magistrate imperfect in 

2. (’81) 7 Gal Ij R 143 (143), Empress v. Porcsholla Sheikh. (Case under Code o£ 
1872 — Held that the Sessions Judge had no power to expunge the charge framed 
hy the committing Magistrate.) 

Note 2 

1. (’15) AIR 1915 Sind 50 (50, 51) ; 16 Or. L. J. 573 (573) : 9 Sind L R 37, Dodo 
V. Emperor. (The combined effect of Ss. 226 to 231 is to confer a very wide 
jurisdiction upon the Court of Session.) 

2. (’25) AIR 1925 Oudh 158 (160) : 25 Cr.Ii.J, 1162, Surat Bahadur v. Emperor. 
(Committing Magistrate framing charge under S. 471, Penal Code — As sanctiori of 
■Court was necessary under Criminal Procedure Code, Sessions Judge converting 
it into charge under S. 474 though chai'ge was not imperfect in form and though 
offence committed by accused fell under S. 471 and not S. 474 — Held that he 
acted without jurisdiction.) 

3. (’18) AIR 1918 Mad 821 (822), 18 Cr.L.J. 346, Karuppa Goundan v. Emperor. 
.(’26) AIR 1926 Oudh 245 (248) : 27 Cri L Jour 57, Bhulan v. Emperor. (Any 

amendment which is made in the charge-sheet should be made so far as possible, 
by using the words of the section.) 


Section 226 
Notes 1-2 
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Section 226 any way, it is his duty to amend them under this section and not 
Note 2 acquit the accused.^ 

' The Sessions Judge has power under the section to “frame a 
charge or add to or otherwise alter the charge as the case may he.” 
He can totally reject a charge framed by the Magistrate and substitute 
a new charge in its place.*" (See illustration i.) He can also add a charge 
to that framed by the committing Magistrate.** (See illustration 2.) 

The added charge need not he related to the original charge.^ 
But it is on the facts disclosed on the evidence before the committing 
Magistrate and on those facts alone that any action under this section 
can be taken.® Further, the section refers to a case where the charge 
is defective at the time of commitment. Hence, an amendment or 

[Sec (’92) IG Bom 414 (42G), Queen v. Vajiram. (Application for framing addi- 
tional charge in respect of another offence disclosed on the evidence recorded by 
the committing Magistrate — Decision on application — Postponement till a later 
stage of the proceedings is objeetionable — Application must be disposed of at the 
very commeneement of the trial.)] 

4 . (’82) 8 Cal 450 (453) : 10 Cal L R 421, E7nprcss v. Srccnaih Kvr. 

[Sec however (’28) AIR 1928 Bom 475 (47G) : 30 Cr. L. J. 191, Emperor v. Mohan, 
lal Aditram. (Accused committed to the High Court Sessions for kidnapping 
minor girl in Bombay and also of abetting rape on her comm’tted at Ahmeda- 
bad under Ss. 37G and 114, Penal Code — Prosecution seeking to amend the 
second charge of abetment of rape by omitting S. 114, Penal Code, and by 
substituting in its place S. 109, Penal Code — Leave to amend the charge was 
refused on the ground that the proposed amendment would materially alter the 
nature of the case the accused had to meet at a late stage of the case and the 
second charge was therefore withdrawn from the jury.)] 

5 . (’82) 1882 All W N 1G5 (1G5), Empress v. Bam Bahhsh. (Magistrate on the 
evidence before him ought to have committed on a chargeof rape and not adultery 
— Sessions Judge can substitute a charge of rape.) 

[See however (’37) GG C L J 575 (576, 577), Khidirv. Emperor. (Depriving accused 
of right to trial by jury by manoeuvre of substituting a new charge is bad.)] 

6. (’15) AIR 1915 Sind 50 (51, 52) : 16 Cr. L. J. 573 : 9 Sind L E 37, Dodo v. 
Emperor. (Charge means a whole series of counts or heads of charges of various 
offences so that even the word “alter” gives power to add additional counts to 
the charge.) 

(’24) AIR 1924 Cal 625 (626) : 26 Cri L Jour 5, Hasscnnllah Shaikh v. Emperor. 
(’24) AIR 1924 Lah 413 (414) : 24 Cri L .Tour 177, Miila Singh v. Emperor. 

(’33) AIR 1933 Oudh 375 (377) : 35 Cr. L. J. 63, Gulzari v. Emperor. 

[See also (’84) 8 Bom 200 (210), Q^iecn-Emprcss v. Appa Suhhana. (“Charge” 
refers to a statement of a specific offence and not a whole series of counts or 
heads of charges — But the expression “without a charge” covers cases where 
the Magistrate has not framed a' charge for such offence as the Sessions Court 
may think the prisoner ought to be tried for.)] 

[But see (’86) 8 All 6G5 (GG7) : 1886 A W N 25i, Quccn-Empressy. Eharga. (Sub- 
mitted not good law.)] 

7. (’15) AIR 1915 Sind 50 (51) : 16 Cr. L. J. 573: 9 Sind L R 37, Dodov. Emperor. 
(’33) AIR 1933 Oudh 375(377):35Cr.L.J. 63,G7ihari y. Emperor. (Original charge 

under S. 147 and S. 148 altered to one under S. 395 read with 397, I. P. C.) 

[But see (’04) 1 Cri L Jour 794 (797) : 32 Cal 22 : 8 C W N 784, Bircndra Lal 
Bhaduri v. Emperor. (Sessions Court is not a Court of original jurisdiction and 
though vested with large powers for amending and adding to charges can only 
do so with reference to the immediate subject of the prosecution and committal, 
and not with regard to a matter, not covered by the indictment.) 

(’20) AIR 1920 Mad 131 (132):21 Cr.L.J. 57,ilf7tf7ir6 Gonndany. Emperor. (Do.)] 

8. (’24) AIR 1924 Lah 413 (414) : 24 Cr. L. J. 177, Mula Singh v. Emperor. 

(’15) AIR 1915 Sind 50 (51):1G Cr.L.J.573 (574):9 Sind L E 37, Dodo y. Emperor. 
(’81) 3 Mad 351 (353) : 2 Weir 269, Bama Varma Baja v. Queen. 

[See also (’31) AIR 1931 Cal 524 (526) : 32 Cri L Jour 1135, Abdul Asie Shah v. 
Emperor. (Illustrations to the section show that the only new charges or addi- 
tions or alterations which may be made are those which can be supported by 
the evidence which is relevant to the charge already made.)] 
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addition cannot be made under this section on the basis of additional 
evidence taken bj’’ the committing Magistrate under s.219 after 
commitment.^ 

The power of the Sessions Judge to frame a charge under this 
section is not fettered by the fact that a complaint in respect of the 
offence for which he proposes to frame a charge has been dismissed ])y 
the Magistrate.’® But he cannot substitute a charge of adultery for 
one of rape framed by the Magistrate, the reason being that under 
S. 199 a charge of adultery cannot be taken cognizance of by any Court 
except upon a comidaint of the husband or other persons mentioned 
therein.” (Compare s, 230.) The Sessions Judge lias no power under 
the section to order the Magistrate to re-draw the charges.’® 

"Where a case was remanded to a Court of Session by the High 
Court for trial on certain charges, it was held that the High Court 
did not intend to fetter the discretion of the Sessions Judge to amend 
the charges in any way he might think necessary.’® 

The fact that additional charges are framed by the Sessions Couft 
does not make the questions at issue in the Sessions trial and in the 
preliminary inquirj' substantiallj' different and under S. 33 of the 
Evidence Act the evidence of witnesses who gave evidence in the 
preliminary inquiry and subsequently died may be admitted in the 
sessions trial.’'’ 

3. “"Without a charge.” — This section applies inter alia to 
cases in which a person is committed for trial without a charge. For 
''instance, a commitment under S. 437 or S. 52G may be made without 
framing a charge.’ In such cases, the Court of Session may itself 
frame a charge. It has been held that the expression applies not only 
to cases in which no charge has been framed at all by the committing 
Magistrate but also to cases in which a charge has been framed by him 
but there is no charge in respect of the offence which the Sessions 
J icdgo may think the prisoner ought to be tried for.® 

5. “"With an imperfect or erroneous charge.” — The word 
"imperfect” implies defect in form.’ The expression covers an imper- 
fection duo to a misjoinder of charges.® In the undermentioned case® 

9. (’33) AIR 1933 Mad 247 (250) : 34 Cr.L. J. 278, Jn re Bhogi Bcddy Anhamma. 
See also S. 219 Note 2. 

10. (’92) 16 Bom 4l4 (424, 427), Queen v. Vaji Earn. 

11. (’02) 29 Cal 415 (416) : 6 C TV N 677, Cliemon Garo v. Emperor. (Husband’s 
appearance as a witness for prosecution cannot be regarded ns amounting to 
complaint for adultery.) 

See also S. 227 Note 4. 

12. (’76) 25 Suth "W B Cr 17 (17), In re Bamdhone Acharjee. 

13. (’04) 1 Cr.L.J. 794 (796) : 32 Cal 22:8 C IV N 784, Birendra Lai v. Emperor. 

14. ^81) 7 Cal 42 (44) : 8 Cal L E 273, Empress v. Bochia Mohato. 

Note 3 

1. (’04) 1 Cr. L. J. 275 (277) : 27 Mad 64 : 2 Weir 227, In re Kalagava Bapiah. 

2. (’84) 8 Bom 200 (210), Queen-Empress v. Appa Suhhana. 

[But see (’86) 8 All 665 (667) : 1886 AWN 254, Qiieen-Empress v. Kharga.'] 

Note 4 

1. (’25) AIR 1925 Oudh 158 (160) : 25 Cr.L.J. 1162, Surat Bahadur v. Emperor. 

2. (’82) 8 Cal 450 (453) : 10 Cal L E 421, Empress v. Sreenath Kur. 

3. (’86) 8 All 665 (667) : 1886 AWN 254, Queen-Empress v. Kharga, 
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COURT 3rAY. ALTER CHARGE 


'Section 226 
. Hote 5 - 


Section 227 


it •u^as held by the Allaliabad High Court that the fact that the evidence 
recorded by the committing Magistrate is such as to justify an additional 
bead of charge being included does not malce the charge as framed 
imperfect or erroneous and that the Sessions Court has no power 
•under the section to add a charge. But this view, it is submitted, is 
not correct. See under Roto 2. 


'2.2J7 (^) -A-ny Court may alter or add to any 
Court may chai’ge at any time before judgment is 
alter charge, pronoiinced, or, in the case of trials before 
the Court of Session or High Court, before the verdict 
of tbe jury is returned or the opinions of the assessors 
are expressed. 

(2) Every sucli alteration or addition shall be 
r-ead and explained to the accused. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “ Or add to.” 

4. “May” — Discretion of Court. 

5. Record of reasons. 

Time for alteration of or addi- 
tion to charge. 

7. Amendment of charge after 
remand. 

7a. Amendment by Court of 
Session. 


8. Application for alteration of 
charges. 

9. Amendment — How made. 

10. Examination of accused after 

amendment. 

11. Sub-section (2). 

12. Appeal. 

13. Revision. 

14. Accused, when can be convicted 

without charge. Sec S. 237. 


Other Topics (miscellaneous) 


^ Alter’, wliethcr includes ‘withdrawn!.’ 
See Rotes 2 and 4. 

Alteration after compromise petition. 
Sec Rote 4. 

Alteration after verdict. iSce Rote G. 
Amendment should not prejudice the 
accused. Sec Roto 4. 


Curing illegalil}’. See Note 4. 

Limits of power of amendment. See 
Note 4. 

Omission to read and explain, oflect of. 
See Note 11. 

Powci-s of Sessions Court. See Roto 2. 


1. Legislative changes. — Tho words “or add to” in suh-s.(i) 
were for the first time introduced in the present Code. 

2. Scope of the section. — Section 22 G applies to Sessions Courts 
■and High Co^irts and is intended to apply to alterations or additions 
to the charge, at the commencement of the trial. This section applies 
to all Courts and is intended, to apply to alterations or additions to 
tho charge during the course of the trial.^ In either case, however, 
tbe alterations or additions must bo based on the facts disclosed by 

* Code of 1882 : S. 227 — Same, except the addition noted in Rote 1. 

1872 : Ss. 444 and 445; 1861 : S. 244. 

Section 227 — Note 2 

1. (’33) AIR 1933 Mad 247 (250) : 34 Cr. L. .T. 278, In re Bliogi Bcddc Anlcamv'ia, 
(S. 227 read with S. 237 can only apply after some evidence has been talcen at 
the trial.) 
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the evidence recorded^ the materials ou X'hich the Court acts under 
S. 226 being the evidence recorded before, the committing Magistrate, 
and those on which the Court acts under this section being the 
evidence, ?•eco^•^?e^Z before itself f 

- There are certain cases in w'hich it is not necessary to amend the 
charge and the accused can he convicted of an offence though he was 
not charged with it.^ See Ss. 237 and 23S. 

The word “alter” in the section includes a power to luiihdrau' a 
charge.® See. also Note 4. 

3. “Or add to.” — These words were absent in the corresponding 
sections of the old Codes, and there was a conflict of opinions as to 
whether the word “ alter ” included the addition of a new charge.^ It 
is now clear that a new charge may be added to the original charge 
even if it he unconnected in any way with the latter." In the latter 
case, however, the trial cannot proceed forthwith but the Court should 
proceed under s. 229. 

4. “May” — Discretion of Court. — The word “may” shows 
that the Court has a large discretion to .alter or add to a charge framed 
under the Code.^ In fact, the Magistrate must he ever ready, as the 

2. See foot-note 3. 

3. (’15) AIR 1915 Sind 50 (51); 16 Cr.L. J. 573 : 9 S. L. B. 37, Dodo v. Emperor. 

4. (’35) AIR 1935 All 935 (937) : 37 Cr. L. J. 247, Samuel John v. Emperor. 
(Case under S. 238 (2), Cr. P. C.) 

5. (’90) 1890 All AV N 178 (178), Earn Dai v. Parbati. 

See also S. 227 Note 4, 

Note 3 

1. (’84) 8 Bom 200 (210, 211), Queen-EmpresswAppa Sjibhana. (New charge can- 
not he framed.) ' . 

(’79) 1879 Pun Re No. 21 Cr, p. 60 (04), Empress v. StiUani. (Alteration does not 
include addition.) 

(’71) 3 N AV P H C R 337(337, 338), Quccnv.Waris Ali. (Cannot add an entirely 
new charge, which is not even cognate to the charge on which the accused was 
committed.) 

(’94) 21. Cal 97 (103), Empress v. Sukee Eaur. (In a case committed under S. 372, 
I. P. C., Court refused to add a charge of abetment of rape on the evidence 
recorded in the Sessions Court.) 

(’87) 10 All 58 (60) : 1887 A AV N 274, Empress v. Wasir J an. (New charges may 
be added.) 

(’87) 9 All 525 (527) : 1887 -A AA' N 155, Queen-Empress';. Gordon (“Alter” includes 
addition of ne.w charge.) 

(’97-01) 1 Upp Bur Rul 64 (65), Nga O v. Queen-Empress. (Cancelling of charge 
under one section and substitution of another not warranted by law.) 

[See also (’97) 10 C P L R Cr 13 (14), Empress v. Baliram. (‘Alter’ does not 
include expunging a charge and framing another in its place.)] 

2. (’15) AIR 1915 Sind 50 (51) : 16 Cr. L. J. 573 : 9 S.L.R. 37, Dodo v. Emperor. 
(’24) AIR 1924 Cal 625 (626) : 26 Cri L Jour 5, Hassenulla Sheikh v. Emperor. 

[But see (’27) AIR 1927 Sind 28 (34) : 21 Sind L R 55 : 27 Cr. L. J. 1217, Emperor 
V. Stewart. (The doubt expressed in this case based on 3 JIad 351, a decision 
under the old Code, does not seem to have .any b.asis.)] 

Note 4 

1. See the following cases: 

(’37) -AIR 1937 Bom 260 (261) : ILR (1937) Bom 369 : 38 Cr. L. J. 850, Emperor 
v. Yeshwant Vitim. (There is nothing in the, Code or in the Bombay High Court 
Rules that limits the powers of the Court to alter the charge.) 

(’26) AIR 1926 Bom 255 (255) : 27 Cri L Jour 496, Framji v. Emperor. (A charge 
under S. 122 of Bombay CityPolice Act was altered into one under S.352, PenalCode.) 
(’71) 16 Suth AA’ E Cr 63 (63), Queen r. Firman Ali. 


Section 227 
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Section 227 facts of the case are disclosecl, to either alter or add to the charge, or 

Kote 5 to refer the case under S. 347.^ It often happens that in the course of 

the evidence an offence more aggravated than the one complained of 
is discovered, and in such cases it is the duty of the Court to charge 
the accused with the more aggravated offence.^ The discretion is, 
however, a judicial one and must not bo exercised arbitrarily. 

The powers of the Court under this section are very wide and can 
he exercised even if the alteration of the charge leads necessarily to 
the discharge of the jury which has already been sworn in and 
empanelled.^'' 

The section does not warrant the striking out of a charge for the 
purpose of curing an illegality which had already been committed 
and does not enable the Court to proceed on those charges only that 
have been legally joined.'* Thus, w’here the accused was charged with 
more than three offences committed in the course of a year, it was held 
that the trial was in contravention of S. 23d and that the illegality 
could not bo cured by striking out the charges so as to reduce the 
number to three. ^ 

Where, however, a charge is yroperly framed but it is found after 
taking evidence that it is groundless, it has been held that the Court 
is not prevented from striking out such charge,*^ n 

(18G3) 7 Suth "W R Cr 8 (8), In rc Kalaram Singh, 

(’95) 1895 Rat 773 (774), Quccn-Einyrcss v. Abdul Husen. 

(’72) 4 N W P H C R IG (20), Queen v. Bhecbeehce, 

(’93) 17 Bom 3G9 (372, 373), Queeii-Bmpress v, Khoda Vina, 

(’31) AIR 1931 Oudh 73 (73, 74): 32 Cr.L, J. 330, Sachchidanand wEmycror, (A 
charge under S. 341, I.P.C.canbe converted to one underSs. 341nnd50G, I. P, 0.) 
(’14) AIR 1914 Low Bur G5 (123) : 15 Cri L Jour SO : 7 Low Bur Rul 143 (FB), 
G, S. Clifford v. Emperor. (A chai'gc of cheating by issuing false balance sheet 
was altered by adding words regarding subsequent conduct of the bank.) 

2. (’27) AIR 1927 Mad 307 (SOS) ; 28 Cri L Jour 1G4, Kattuva v, Suiipan, 

(’10) 11 Cri L Jour 154 (154, 155) : 4 Ind Cas 1039 (Mad), Public Prosecutor v. 
Thavaslandi Thevan! (A charge under S. 211 was altered into one under 
S. 182-A, Penal Code.) 

(’24) AIR 1924 Lah 718 (718) : 26 Cr. L. J. 420, Gokal v, Phuman Singh. (Case 
under S. 3G3, Penal Code, of kidnaxiping from lawful guardianshix), a minor girl — 
On finding that the girl was not under 16 years of ago. Magistrate must examine 
and decide the question whether the accused could be charged with an ofience 
under S. 3GG, Penal Code.) 

3. (’29) AIR 1929 Lah 838 (839) : 30 Cri L Jour 957, Mangal Sen v. Emperor, 

3a. (’37) AIR 1937 Bom 260 (261) : ILR (1937) Bom 369 : 38 Cr. L. J. 850, Emperor 

V. Yeshwant Vithu. 

4. (’07) 5 Cri L Jour 94 (95, 96) ; 29 Mad 569 ; 1 M L T 409, Manavala Chetty 
V. Emperor. (Accused charged and tried under four offences — Magistrate striking 
out one charge.) 

(’25) AIR 1925 Mad 1065 (1066) : 26 Cri L Jour 1618, Krishnamurthi Aiyar v. 
N arayanaswami Aiyar. (Charge under Ss. 352 and 504, Penal Code — Discovery at 
the time of judgment that the offences could not be tried together — Striking out 
charge and fr.aming new charge under S. 504, Penal Code.) 

[Cut sec (’37) AIR 1937 Sind 1 (2) : 30 Sind L R 391 : 38 Cr. L. J. 324, Emperor 
V. iUff, Ismail. (Section is not limited in its operation to mere irregularities — 
29 Mad 569, Dissented from.)] 

5. (’22) AIR 1922 Cal 401 (401) : 49 Cal 555 ; 24 Cr. L. J. 86, Ghetto v. Emperor. 
(’26) aIR 1926 £nh 193 (194) : 27 Cri L Jour 793, Fitzmaurice v. Emperor. 

See also S. 234 Note 7. 

6. (’90) 12 All 551 (552) : 1890 All W N ns,Dioarha Lai v. Mahadco Bai, (Word 
‘alter’ includes withdrawal of charge added by Sessions Judge.) 

(’82) 11 Cal 85 (90), Queen-Empress v. Jacqimt. 
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The alteration or addition of a charge must he for an offence made 
out by the, evidence recorded in the course of the trial before the 
Court? In Birendra Lai Bhaduri v. Emperor^ it was observed ; 

The Sessions Court is not a Court of original jurisdiction and, though 
vested with large powers of amending and adding to charges, can only do so with 
reference to the immediate subject of the prosecution and committal and not wirh 
regard to a matter not covered by the indictment.” 

See also the undermentioned cases.” 

Where an offence cannot be taken cognizance of without a com- 
plaint as required bj' Ss. 193 and 199 of the Code, the Court cannot 
under S. 238 convict a person for such offence where there is no such 
complaint. It follows that in the absence of a complaint a charge cannot 
be altered into a charge for an offence which requires such comiffaint.^” 
It will not be a sound exercise of discretion under this section to 
add a serious charge after the defence evidence is heard and proceed 
with the case without allowing further time to the accused.^^ Again, 
where the charge is of a compoundable offence and the parties file a 
compromise, the Court should staj' further proceedings and not frame 
charges subsequent to the application for leave to compromise.^- 

5. Record of reasons. — Where a Sessions Judge altered a 
charge under S. 393, Penal Code, to one of robbery, witliout assigning 

(’39) AIE 1939 Pat 35 (36) : 39 Cr. L. .7. 997 : 18 Pat 62, Emperor v. Sadashibo 
Majhi. (Charge not to he withdrawn prematurely before there is time to consider 
if the evidence is sufSoient.) 

[See also (’90) 1890 All "W K 178 (178), Bam Dai v. Parhati. (The word 'alter’ 
includes a power to withdraw a charge.) 

(’29) AIE 1929 Pat 273 (284) : 8 Pat 289 : 30 Cr. L. .7. 675, Eunja Subhudhi v. 
Emperor. (Once a charge has been framed it should not be dropped until the 
conclusion of the trial unless on the face of it, it is wholly inappropriate or the 
trial is open to attackontheground of misjoinder ormultifariousness of charges.)] 
See also Note 2. 

7. (’29) AIE 1929 Sind 250 (251, 252): 30 Cr.L. J. 1121, Wahid Biix v. Emperor, 
(Fact that prosecutor might have examined witness is no ground to add charge of 
conspiracy to a charge under S. 314, Penal Code.) 

(’25) AIE 1925 Cal 579 (580) : 26 Cri L Jour 302, Biroo Sardar v. Arijf. (Sum- 
mons to accused under one section — ^Evidence disclosing another offence — Amend, 
ment of charge.) 

[See (’81) 3 Mad 351 (352, 353) : 2 Weir 269, Bama Varma Baja v. Queen.’] 

8. (’04) 1 Cri L Jour 794 (797) : 32 C.al 22 : SOWN 784. 

See also Note 7a. 

9. (’20) AIE 1920 Mad 131 (132) : 21 Cri L' Jour 57, Muthu Goundan v. Emperor. 
(’10) 11 Cri L Jour 131 (133) ; 4 I. C. 993 (Lnh), Shah Din v. Emperor. (Persons 

committed for murder of A — Sessions Judge acquitting them cannot add and 
convict on a charge of causing grievous hurt to B.) 

(’69) 5 Mad HOE App xiii (xiv). 

10. (’02) 29 Cal 415 (416) : 6 C W N 677, Ghemon Garo v. Emperor. (Original 
charge of rape — A charge of adultery was added — Held addition was illegal.) 

[See also (’25) AIE 1925 Lah 631 (632) : 6 Lab 375 : 27 Cri L Jour 769, Mt. 

Naurati v. Emperor. (Condition of S. 198 satisfied— Charge can be added.)] 

See also S. 226 Note. 2. 

11. (’02) 6 Cal W N 'l'2 (78), King-Emperor v. Mathura Thakur. 

(’07) 5 Cri L Jour 164 (167) : 31 Bom 218, Emperor v. Isap Mahmad. 

(’09) 9 Cri L Jour 226 (231) : 33 Bom 221 : 2 Ind Cas 277, In re Bal Gangadhar 
Tilak. (Addition of a charge of previous conviction after the close of the case is 
not contemplated by the Code.) 

[See also (’71) 3 N W P H C E 271 (272), Queen v. Ghotcy Lai.] 

12. (’14) AIE 1914 Lah 561 (563) : 16 Cri L Jour 81 (82) : 1914 Pun Ee No. 29 
Cr (FB), Hasta v. Emperor. 

(’99) 3 Cal W N 548 (550), Mahomed Ismail v. Faiziiddi. 


Section 227 
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Section 227 
Hotes 5-7a 


any reason, if was held by the High Court of Calcutta that this should 
not have been done.^ 

6. Time for alteration of or addition to charge. — A charge 
can bo amended or altered or added to at any time — 

(1) before judgment is pronounced, and 

(2) in trials before the Court of Session or High Court before the 
verdict of the jurj' is returned, or the opinion of the assessors 
is expressed.^ 

The words “return of the verdict” in the section mean the return 
of the final verdict which the Judge is finally hound to record.' The 
.Judge has a discretion under S.303 to question the jury .as to the 
grounds of their verdict and no verdict can he said to he returned and 
finally recorded until the last of the questions has been answered.'^ 
See also S. 30i Note 3. 

7. Amendment of charge after remand. — It was held in the 
undermentioned cases^ that the Court could, after remand by the 
superior Court, amend the charge, and that the remand order could 
not he intended to fetter this power. 

7a. Amendment by Court of Session. — A Sessions Court is 
not a Court of original jurisdiction, and though it is vested with largo 
powers for amending and adding to charges, it can only do so with 
reference to the immediate subject of the prosecution and committal 
and not with regard to a matter not covered by the indictment.^ See 

Note 5 

1. (’12) 13 Cri L Jour 127 (128) : 13 Ind Cas 783 (Cal), Paimnllah v. Emperor. 

Note 6 

1. (’26) AIR 1926 Oudh 161 (163) : 26 Cr.L.J. 1602, Bishambhar Nath v. Emperor. 
(’38) AIR 1938 Oudli 247 (248) : 39 Gr. L. J. 849, Gajju v. Emperor. (Magistrate 

to whom case is transferred can add to charge.) 

(’37) AIR 1937 Sind 1 (2) : 30 S L E 391 : 38 Cr.L.J. 324, Emperor v. Md. Ismail. 
(Section not confined in its operation to any particular stage of the case before 
the pronouncement of judgment by Court or return of verdict by jury.) 

(’31) AIR 1931 Mad 439 (440) : 32 Cr. L. J. 756, Sxibramania Aiijar v. Emperor. 
(’88) 1888 All W N 116 (117), Empress v. Karim Balcsh. 

(1862) 1 JI H C R 31 (36) ; 1 Weir 471, Qzicen v. Williavis. 

(1864) 1 Suth W R Cr 39 (39), Queen v. Dhurmonaravi. 

(’68) 5 Bom H C R Cr 9 (10), Beg. v. Shek Ali. (No power to alter after verdiet.) 
(’16) AIR 1916 Lah 52 (53) : 17 Cri L Jour 454 (455) : 1916 Pun Re No. 33 Cr, 
Earhans v. Emperor. (No power after assessors’ express opinion.) 

(1864) 1 Suth W E Cr 40 (40, 41), Queen v. Dyec Bhola. (Do.) 

[See however (’07) 5 Cr. L. J. 94 (95, 96) : 29 Mad 569 : 1 M L T 409, Manavala 
Chotty Y. Emperor. (Accused charged with four olfences — After close of case 
and before judgment Magistrate striking out charge relating to one offence — Held, 
Magistrate could not at that stage strike out the charge in respect of one offence 
in order to cure an illegality which had already been committed.)] 

2. (’84) 8 Bom 200 (211), Queen-Empress v. Appa Subhana, 

(’74) 21 Suth W R Cr 1 (2), Queen v. Sustiravi Mandal. 

3. See cases cited in foot-note (2). 

Note 7 . 

1. (’04) 1 Cr.L.J. 794 (796) : 32 Cal 22 : 8 C W N 784, Bircndra Lai v. Emperor. 
(’99) 26 Cal 560 (563), Qucen-Empxxss v. Mali Lai LaMri. 

Note 7a 

1. (’04) 1 Cr.L.J. 794 (797) : 32 Cal 22 : 8 C W N 784, Birendra Lai v. Emperor. 
See also Note 4. 
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also the uncleruientionecl case.- See also Xotes to S. 220. 

8. Application for alteration of charges. — An application 
for the alteration of or addition to the charge should he made as early 
as possible^ and, in jury cases, before the jury is chosen.- Orders on such 
applications should be passed at the same time and not be postponed." 
The Court may refuse to entertain an aiiplieation for amendment of a 
charge if made at a very late stage of the case.^ It may also be noted 
that in determining whether any error or omission in a charge has 
occasioned a failure of justice within the meaning of s. 537, the Court 
should have regard to the fact whether the objection could or should 
have been taken at an earlier stage in the proceedings. 

9. Amendment — How made. — Amendments in a charge ought 
to be made .formally, and should apiiear on the face of the record.^ 
When a Magistrate amends a charge, he should not write over the 
original charge but should leave it on the file for reference if nocessary 
and should write the new charge separately and correctly date it." 

10. Examination of accused after amendment, — It is not 
incumbent on the Court to re-examine the accused after the alteration 
of the charge under this section since the trial does not commence de 
novo so that if the accused has already been called on to enter on his 
defence there is no further obligation to examine him,* although some 
of the witnesses have been recalled under s. 2-31 subsequent to the 
alteration of the charge." 

11. Sub-section (2). — For similar provisions requiring the 
charge to be read and explained, see Ss. 210, 255 and 271. 

This section deals with the alteration and addition of charges. 
The alterations must be read and explained to the accused who must 
Jjiiow what he is charged with and what offence ho has to answer. If 
the alteration is not read and explained to the accused and he is pre- 
judiced in his defence, the conviction is illegal.* But where the accused 

2. (’26) AIR 1926 Pat 253 (2.54): 5 rat236 : 27 Cr. L. J. 512, Bamsundcr User v. 
Ein'pcrcrr, (It is not a proper exorcise of discretion to witlidraw the charge which 
the committing Magistrate thought to be proved and put the accused under 
disadvantage by .substituting another (triable with aid of assessors) so that he 
might be deprived of the right of trial by jury.) 

Note 8 

1. (’33)'AIB 1933 Cal 598 (598) : 34 Cr.L.J. 83G, Davis Hczvlct cC Co. v. Emperor. 
(Application to amend in writingaliowed at e.arly stage — ^No prejudice to the accused.) ■ 

2. (1862) 1 Weir 471 (475) : 1 i\I H C R 31, Qtiecn v. Williams. 

3. (’92) 16 Bom 414 (426), Empress v. Vajiram. 

4. (’28) AIR 1928 Bom 475 (476) ; 30 Cr.L.J. 191, Emperor v. Molianlal Adilram. 

Note 9 

1. (’68) 9 Suth W R Cr 14 (15), Queen v. Feojdar Boy. 

2. (’15) AIR 1915 Low Bur 102 (103) : 16 Cr.L. J. 2 (3), Nga Pan Hlaing v. Emperor. 

Note 10 

1. (’23) AIR 1923 Mad 609 (615) : 46 Mad 449 : 24 Cri L Jour 547 (FB), Varisai 
BoiOiher v. Emperor. 

(’22) AIR 1922 Pat 393 (394) : 1 Pat 54 : 23 Cr. L. J. 146, SJiamlal v. Emperor. 

2. (’22) AIR 1922 Pat 393 (394) : 1 Pat 54 ; 23 Or. L. J. 146, Shamlal r. Emperor. 

Note II 

1. (’26) AIR 1926 All 227 (227) : 27 Cr.L.J. 152, Baglmnath Eandu v. Emperor. 
(A Court cannot convict an accused person of an offence of which he has not been- 
told anything.) 
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was defended by a counsel who was asked whether he wanted a new 
trial and the latter did not want it, it was held that the accused was 
not prejudiced by the omission of the judge to read and explain the 
alteration in the charge.” Since the object of the provision is that the 
accused should have notice of any charge that he has to meet, he 
should not be called upon to meet additional charges without notice 
nor should ho be convicted under charges different from those which 
he was called upon to mcet.^ 

12. Appeal. — As to whether it is open to the Government to 
prefer an appeal against an order of the Sessions Judge refusing to 
amend or add new charges, see S. 417 Note 7. 

13. Revision. — As has been seen already, the section confei’s a 
discretion on the Court to allow amendment of a charge. A Court of 
appeal or revision would always he slow to interfere with the exercise 
•of such discretion unless it has been exercised perversely or arbitrarily. 
Thus, where the trial Court refused to alter the charge on the ground 
that the re-casting of charges would embarrass the jury and possibly 
prejudice the accused in his trial, it was held that it could not bo said 
that such reason was capricious or involved any disregard of legal 
principles and that therefore the High Court would refuse to interfere 
with such discretion in appeal or revision.^ Where an alteration in 
the charges occasions a failure of justice, the Court of revision may 
antorfere.” 

14. Accused, when can be convicted without charge. — See S. 237. 


'(’75) 23 Sutli W R Cr 59 (59), Queen v. Salavmt AH, 

2. (’84) 8 Bom 200 (212), Queen-Empress v. Appa Subhann, 

3. (’82) 8 Cal 195 (197), Empress v. Radoinath Sliaha. (Case under Excise Act, 
(Bengal Act YII of 1878).) 

(’01) 3'Bom L R G75 (G7G), King-Emperor v. Lziis Mingel Fonceca. 

(1900) 27 Cal GGO (GGl, GG2), JaHt Singh v. Mahabir Singh. (Person charged of 
theft cannot be convicted in appeal under S. 147, 1. P. C., without a charge.) 

.(’14) AIR 1914 Cal GG3 (GG3) : 41 Cal 743 : 15 Cr. L. J. 190, Mahomed H ossein 
V. Emperor. (Notice must be given of the amendment of charge ns to the inten- 
tion with which the offence of house-bi’eaking was committed.) 

■(1900) 27 Cal 990 (991) : 5 C W N 31, Rahhmtddi v. Asgar AH. (Conviction can- 
not bo confirmed on a different common object of unlawful assembly while the 
object originally charged has failed.) 

•(’29) AIR 1929 Rang 25G (25G) : 30 Cr. L. J. 990 : 7 Rang 31G, Emperor v. Nga 
Po Saik. (Conviction under S. 30 (a) of Burma Excise Act cannot bo altered to 
one under S. 37 if accused is not called to answer.) 

•(’23) 24 Cr.L.J. 119(119, 120) : 711. C. 247 (Cal), JTn 7 a?'iv.iJnipcror. (There cannot 
be a conviction under S. 45G, I. P. C., where the charge was only under S. 457.) 

■(’21) AIR 1921 Pat 49G (497) : 22 Cr. L. J. 485, Mayadhar Mahantyv.Danardan 
Kund. (Conviction of theft cannot bo changed by appellate Court into one of 
assault, on theft not being proved.) 

[Sec (’32) AIR 1932 Pat 215 (216) : 33 Cr. L. J. 864 : 11 Pat 523, Ghyasuddin 
Ahmad v. Emperor. (The Court should see if the accused has notice.) 

(1900) 3 Oudh Cas 314 (315, 31G), Girwar v. Empress. (Person charged and 
convicted of a non-compoundable offence cannot in appeal be convicted of acom- 
poundable offence without giving him an opportunity to compound the offence.)] 

Note 13 

1. (’27) AIR 1927 Sind 28(30,35): 21 SLR 55: 27 Cr.L.J. 1217, Emperor v. Stewart. 

2. (’31) AIR 1931 Mad 439 (440) :32 Cr.L.J. 756, Subramania Ayyar v. Emperor. 
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228/=’ If the charge framed or alteration or 
When trial may pro- ^^ddition made tinder section 226 or 
ceed immediately after section 227 is such that proceeding 
alteration. immediately with the trial is not 

likely, in the opinion of the Court, to iirejiidice the 
accused in his defence or the iirosecutor in the conduct 
•of the case, the Court may, in its discretion, after 
•such charge or alteration or addition has been framed 
•or made, proceed with the trial as if the new or 
altered charge had been the original charge. 

1. Scope of the section. — Sections 228 to 231 provide that the 
■aceusecl or the prosecution shall not be embarrassed or ju’ejudiced by 
the alteration of the charge under the previous section.^ This section 
provides that if the amendment of the charge is of such a nature 
that proceeding immediately with the case is not likely to prejudice 
the prosecution or the defence, the trial maj>- be proceeded with 
immediately. For instance, where the amended charge is closely related 
to the original charge, there is no objection to proceeding with the trial 
immediately.^ In such a case, the section provides that the trial maj' 
be proceeded with “as if the new or altered charge had been the original 
•charge.” Hence, where originallj’ different charges were laid against 
the two accused in a case and subsequently the charges were amended 
so that the two accused were charged with the same offence, it was 
held that the two accused could be said to be tried for the same offence 
within S. 30 of the Evidence Act and that, under that section, the 
•confession of one of the co-accused could be taken into consideration 
against the other.^ 

229.t If the new or altered or added charge 

When new trial IDroceedlug Immediately 

may _ be directed, with the ti’ial is likely, in the opinion 
-or trial suspended. Coui’t, to projudico the accused 

•or the prosecutor as aforesaid, the Court may either 


* Code of 1882 : S. 228 — The words ‘or addition’ were inserted after the 
•word ‘alteration’ in 1898. Otherwise the section was the same. 

Code of 1872 : S. 447 and Code^ 1861 : S. 245 — Materially the same. 

1 Code of 1882 : S. 229. 

The words “or added” were inserted after the word “altered” in 1898. 
‘Otherwise the section was the same. 

1872 ; S, 448 ; 1861 : S. 246. 

Section 228 — Note 1 

1. (’37) AIR 1937 Sind 1 (2) : 30 Sind L E 391 : 38 Cri L Jour 324, Emperor v. 
Muhammad Ismail. 

.2. (’74) 11 Bom H 0 R 278 (279, 280), Beg. v. GoUnd Bdbli Haul. (Joint trial— 
A for murder, B for abetment of murder — Confession by A used against him — 
Charge against A altered to abetment of murder — A’s confession used against 
both — Conviction — No illegality.) 

3. (’74) 11 Bom H C R 278 (279, 280), Beg. v. Govind Babli Eazcl. 


Section 22S 


Section 229 


2Cr.84. 
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Section 229 
Note 1 


Section 230 


direct a new trial or adjourn the trial for such period 
as may he necessary. 

1. Scope of the section. — The previous section provides for 
the procedure to bo followed -when the amendment of a charge is of 
such a nature that proceeding with the trial immediately will not 
prejudice the accused or the prosecution. This section provides for the 
procedure to he followed in cases in which the amendment of the 
charge is of such a nature that proceeding immediately with the trial 
of the case will prejudice the prosecution or the accused. It provides 
that in such a case the trial should he adjourned or a retrial should 
he held.^ Such re-trial can he directed hy the trying Court itself and 
there is no need to refer the case to the High Court for this purpose.- 
Where it is doubtful whether proceeding immediately with the trial 
will prejudice the accused, the Court must loan in favour of holding 
that such procedure will i^rejudice the accused.^ Where the accused 
has not been given a proi^er opportunity of defending himself against 
the altered charge, the proceedings can be set aside and a retrial 
ordered.'^ 


230;= If the offence stated in the new or 
Stay of proceedings if altered 01 ’ added char^’e is one for 

Ked“ charge^^llTuIre proseciition of which previous 
previous sanction. sanction is nocossary, the case shall 
not he proceeded with until such sanction is obtained, 
unless sanction has been alreadj’’ obtained for a prose- 
cution on the same facts as those on which the new 
or altered charge is founded. 

1. Scope of the section. — There are some cases in which, before 
an offence can he taken cognizance of by a Court, it is necessary to 
obtain the sanction of the Provincial Government or of some other 

* Code of 1882 ; S. 230 — The words “or added’’ were inserted after the 
word “altered’’ in 1898. Otherwise the section was the same. 

1872 ;S. 450; 1861 — Nil. 


Section 229 — Note 1 

1. (1SG5) 3 Suth W R Cr -10 (41), Qxiccn v. ATahoincd Elvii. (Charge of culpable 
homicide not amounting to murder — Proof of offence of murder — Retrial ordered 
after amending the chai-ge.) 

(’02) G Cal W N 72 (78), Emperor v. Mathura Thalmr. (Grave charge of dacoity 
added at a late stage of the trial alter conclusion of the case for defence and trial 
continued without adjournment.) 

2. (’37) AIR 1937 Sind 1 (2) : 30 S. L. R. 391 : 38 Cr. L. J. 324, Emperor v. 
Mtchammad Ismail. (Where evidence relating to six charges has gone on the record 
while there should be evidence only as to three, the Magistrate will be exercising 
a wise and just discretion in directing a new trial under S. 229.) 

[Sec also (’38) AIR 1938 Cal 258 (2G1) : I L R (1938) 1 Cal 588 : 39 Cr.L. J.59G, 
Akhil Bandlm Bay v. Emperor.'] 

3. (’G9) G Bom H C R Cr Cas 7G (81), Beg. v. GovindasHaridas. (Case bearing oil' 

S. 1 of Criminal Law Amendment Act, 18 of 1862.) ° 

4. (’99) 1899 All W N 3d {A0),Q2iecn-Empressy. Puran. (Alternative charge under 
second part of S. 193, Penal Code.) 
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authority, (Sec for instance, Ss. 19G, lOGA and 197.) Hence, ^vhore a 
charge is amended or a new charge is framed and the new or altered 
charge relates to an offence, for the prosecution of which previous 
sanction is necessary, the trial cannot be proceeded "with till such 
sanction is obtained.^ But if sanction has already been obtained for a 
prosecution on the same facts as those on which the new or altered 
charge is founded, fresh sanction is not necessary.” If, however, the 
facts on which the new or altered charge is founded are not the same 
as those on which the sanction was based, a fresh sanction is necessary.^ 


23 1 Whenever a charge is altered or added 
Recall of witnesses ^0 hy the Coiirt af top the commence" 
when charge altered, nient of the trial, the prosecutor and 
the accused shall he allo'v^ed to re-call or re-summon, 
and examine with reference to such alteration or 
addition, any witness who may have been examined, 
and also to call any further witness whom the Court 
may think to he material. 

1. Scope of the section. — This section i^rovides that when a 
charge is altered or added to after the commencement of a trial, the 
prosecution and the accused should be allowed to re-call and examine, 
with reference to such alteration or addition, any witness who may 
have been already examined and also to call any further witness whom 

• 1882 :S. 231; 1872 :5.449; 1861:5.247. 


Section 230 — Note 1 

1. (’23) AIK 1923 Lah 260 (261) : 3 Lah 440 : 23 Cr. L. J. 709, Arjan Mai v. 
Emyeror. (Original charge under S. 189, Penal Code — Altered charge under S. 176 
read with S. 109, Penal Code — Case under S. 195, Cr. P. C., before amendment 
of 1923.) 

2. (’03) 30 Cal 905 (908) : 7 C W N 494, Frofulla Chandra Sen v. Emperor. 
(Sanction to prosecute for a substantive o£fenceunderS.4G8, Penal Code — No fresh 
sanction necessary to prosecute on charge of abetting the oSence, as the latter 
charge was founded on the same facts as those, on which the original sanction, 
was given.) 

(’20) AIR 1920 Lah 367 (369, 370) : 1919 Pun Ee No. 31 Cr : 21 Cr. L. J. 230, 
Amar Singh v. Emperor. (Explosive Substances Act (1906), S. 7 — Proper course 
to adopt under S. 7 is to state briefly facts constituting oflence and to give consent 
to trial upon those facts as constituting offence under one or other of sections — 
Court may alter charge but fresh consent is not necessary — S. 230, Cr. P. C., 
mahes full provision for such contingency.) 

(’79) 4 Cal 712 (713), Empress v. Nipcha. (Ss. 211, 192, Penal Code — Casehefore 
the amendment of 1923.) 

3. (’26) AIE 1926 Eang 169 (171) : 4 Eang 131:27 Cr. L. J. 1075, U Nyan Nein Da 
V. Emperor. (Sanction to prosecute for conspiracy to wage war against King 
(S. 121A, Penal Code) — Order of sanction not referring to facts on which it is 
based but merely stating that the accused at diverse times had conspired to wage 
war against the King ' — Conversion of charge into one of sedition — Fresh 
sanction necessary.) 

(’24) AIE 1924 Pat 377 (379) : 24 Cr. L. J. 478, Rahim v. Emperor. (Bengal 
Afunicipal Act 1884, Byelaw No. 80 — ^Where sanction was given to prosecute for 
the offence of “singing with a high sounding instrument” a conviction for the 
oflence of “playing on a drum” was held illegal.) 


Section 230 
Hotel 


Section 231 
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Section 231 the Court may think material.^ The section is mandatory and the 

Note 1 Court is hound to allow the prosecution and the accused to re-call and 

examine any witness who may have been already examined.- The 
prosecution and the accused are entitled to re-call and examine any 
witness who may have been examined; the right is not confined to the 
witnesses on whose evidence the alteration in or addition to the charge 
may be hased.^ The right o£ the i^rosecution and the accused in this 
respect is an absolute one and does not depend on the question whether 
the examination of the witnesses is necessary to avoid prejudice in the 
conduct of the case.'* But the Court is not hound to ash the accused 
or the prosecution if it is desired to re-call and examine any witness. 
If no application is made for the re-calling of any witnesses and 
their examination, it cannot be subsequently complained that the 
examination eontemj)lated by the section was not allowed.** 

A request to summon a fresh witness under this section can only 
be refused on the ground that the evidence of the witness is not 
thought by the Court to be material.® 

The section applies to all cases whore a charge is altered or added 
to after the commencement of a trial. Thus, even where a charge is 
amended under the directions of the High Court, the Court is bound 
to allow the examination mentioned in the section.'^ But where in the 
course of a trial the Magistrate alters the charge and decides to commit 
the case to the sessions under section 3d7, the proceedings before the 
I\Iagistrate should be only treated as commitment iwoceediugs and not 
as a trial and the provisions of this section do not apply to them.® 


Section 231 — Note 1 

1. (’40) AIE 1940 Pat 355(359):1940PWN 83{90):19 Pal 413, Mnsalmt v. Emperor. 
(’16) AIR 1916 Lab 52 (53) ; 17 Cr. L. .1. 454 (455) : 1916 Pun Re No. 33 Cr, 

Harbansv. Emperor. (Original charge under S.400, Penal Code — Altered charge 
under Ss. 460, 302, Penal Code.) 

(’30) 31 Cr. L. .1. 455 (450, 457) : 122 Ind Cas 785 (Mad), Bamalinga JJdayar v, 
Bamasjvavti Mudahar. (Accused is entitled to have his new witnesses examined, 
unless for reasons mentioned in S. 257, the Magistrate thinlcs that application 
for the examination of such witnesses is made for the purpose of vexation or 
delay or for defeating the ends of justice in which case it is essential that he 
must record the grounds.) 

2. (’32) AIR 1932 Cal 486 (487) : 33 Cr. L. J. 265, Eagcndra Naih v. Emperor. 
(’27) AIE 1927 Pat 398 (400) : 6 Pat 832 : 28 Cr. L. J. 769, Ghhanlca v. Emperor. 
C24) AIR 1924 All 605 (665, 666): 25 Cr.L.J. 798, MohanLalv. Emperor. (Original 

charge under S. 324, Penal Code — Charge altered under S. 307, Penal Code.) 

3. (’20) AIE 1926 Lah 00 (61) : 26 Cr. L. J. 1497, Hazara Singh v. Emperor. 
(All that the Court can do is to restrict the examination of the witnesses to the 
alteration or amendment in the chai-ge.) 

4. (’29) AIR 1929 Mad 200(201):52 Mad 340:30 Cr.L..J. 223, Bamalinga v. Emperor. 
(’32) AIR 1932 Cal 486 (486, 487): 33 Cr. L. J. 265, Nagendra Nathx. Emperor. 

(S. 231 is mandatory and as Magisti-atc had acted in violation of S. 231 the trial 
was illegal irrespective of the question whether the accused was prejudiced or not.) 

5. (’40) AIR. 1940 Pat 355 (359) : 1940 P W N S3 (90) : 19 Pat 413, Mnsahrn v. 
Emperor. (In such a case no prejudice is caused to the accused.) 

(’30) AIR. 1930 All 215 (216) : 52 All 455 : 32 Cr. L. J. 22, Konmal v. Emperor. 
(Compare S. 256, Cr. P. C.) 

6. (’40) AIE1940Pat355(359):1940P WN 83(90): 19 Pat 413, Mn sal iruv. Emperor. 

7. (’21) AIE 1921 Cal 005 (606) : 25 Cr. L. J. 524, Eashi Pramaniclc v. Havm 
Pramanicli. (Ss. 143, 379, Penal Code.) 

8. (’31) AIR 1931 All 434 (435) : 53 All 692 : 32 Cr. L. J. 849, Bam Ghulam v. 
Emperor. (OSence under S. 363, Penal Code.) 
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232." If Jiny Appellate Court, or tlio High Section 232 
Effect of material * Goiirt ill tliG Gxerciso of its poit'ei’s of 
revision or of its powers under 
Chapter XXVII, is of opinion that any person con- 
victed of an offence was misled in his defence by the 
absence of a charge or by an error in the charge, it 
shall direct a new trial to be had upon a charge 
framed in whatever manner it thinks fit. 

(2) If the Court is of opinion that the facts of 
the case are such that no valid charge could be 
preferred against the accused in respect of the facts 
proved, it shall quash the conviction. 

Illudralion 

.1 is convicted of an offence, under S. lOG of the Indian Penal Code, upon ii 
charge which omits to state that he Icncw the evidence, which he corruptly used or 
attempted to use ns true or genuine, was false or fabricated. If the Court thinks it 
probable that A had such'lmowlcdgc, and that he was misled in his defence hy the 
omission from the charge of the statement that he had it, it .shall direct a now 
trial upon an amended charge; hut, if it npjwars probable from the proceedings 
that A had no such knowledge, it L-hall quash the conviction. 

1. Scope of the section, — This section iirovicles for tho 
procedure to ho followed in cases where a person is convicted of an 
offence, and the .\ppellatc Court or the High Court is of the opinion 
that ho has been misled in his defence hy tho absence of a charge or 
hy an error in tho charge. The section provides that in such cases a 
rc-trial may bo ordered on an amended charge.^ Thus, whore an 
accused is charged with one offence and convicted of a different offence 
without a charge being framed in respect of it, a re-trial can be ordered 
if it is found that he has been misled in his defence by the absence of 
a charge.” Similarly, where a charge is framed in tho alternative form 

* Code of 1882 : S. 232 — Same. 

Code of 1872 : S. 451 — Materially the same. 

Code of 1861 — Nil. 

Section 232 — Note 1 

1. (’IG) jUII 191G Lah 52 (53) : 17 Cri L Jour 454 (45.5) : 191G Pun Ec No. 33 Cr. 

Harbans v. Emperor. (In this case, however, High Court uphold conviction of 
the original charge under S. 4C0, Penal Code.) 

(’02) 7 Cal W N 301(303, 304),Srtra< Ghandra Shah y. Emperor. (Error in tho charge.) 

(’22) AUl 1922 Lah 135 (136, 137) : 23 Cri L .Tour 5,GirdharaSinghy. Emperor. 

(Charge scored out by the trial Court — Conviction on such charge — Illegality.) 

(’02) 29 Cal 481 (482) ; 6 C W N 599, Hossain Sardar v. Ealn Sardar. (Ollences 
under Ss. 379, 143, Penal Code — Charge framed under S. 379 only — Conviction 
of offence under S. 143 only without any charge thereunder — Illegality.) 

LSee (’16) AIB 1916 Mad 1222 (1222) : 16 Cri L Jour 737 (738), In re MtiUa 
Muihirian. (.A. charge under S. 143, Penal Code, cannot bo added by the Appel- 
late Court to charges under Ss. 426, 451, Penal Code.)] 

[See also (’23) AIR 1923 Pat 1 (4) : 23 Cr. L. J. 625 : 2 Pat 134 (SB), Emperor 
V. Abdul Hamid. (Common object of unlawfuPasscmbly.)] 

2. (’40) 44 C WN 400 (401), SurajmuU v.Sheo Pujan. (Charge under Ss. 427 and 
417, Penal Code — Conviction under S.323 without charge being framed — Accused 
is not entitled to acquittal on appeal merely on the ground that no charge had 
been framed — ^Appellate Court should order new trial on charge properly framed.) 
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EFFECT OF MATERIAL ERROR 


Section 232 in a case in Tvliicli the Code does not authorize the charge to he framed 
Note 1 in such a form and the accused is thereby misled into pleading guilty 
to one of the offences instead of i)leading not guilty to both the 
' charges, a re-trial may he ordered.^ So also, section 221, sub-section (7) 

requires that ■n’here a previous conviction of the accused is intended to 
ho used for the purpose of enhancing the sentence, the charge should 
specifically allege the previous conviction. If the charge omits to 
do so and, notwithstanding the omission, the accused, on conviction, 
is awarded higher punishment, the sentence is liable to be reduced on 
appeal."^ 

But where the accused has not been misled in his defence by the 
absence of the charge or the error in the charge, this section does not 
apply and the defect in the proceedings does not afford sufficient ground 
for ordering a re-trial.® The fact that the accused was defended by a 

(1900) 5 Cal W N 567 (568), In the matter ofChinibas Pal. (Absence of charge.) 
(’01) 28 Cal 63 (64, 65) : 5 C W N 819, Gobinda Pershad Pandey v. G. L. Garth. 
(’02) 30 Cal 288 (290), Yahub Aliv. LeihuThahur. (Conviction of rioting — Acquittal 
on appeal but conviction of house trespass and hurt without any charge — Illegal.) 
(’75) 23 Suth W R Cr 59 (59), Queen v. Salamut Ali.. (Accused charged with 
dacoity and riot and acquitted cannot be convicted of house trespass without read- 
ing out or explaining the charge thereunder.) 

(’01) 5 Cal W N 296 (297), Eavieshwar v. Jogi Sahoo. (Conviction of an ofience 
which did not form the subject-matter of the complaint is illegal.) 

(’15) AIR 1915 Cal 181 (182) : 16 Cr.L. J. 42 (A^),Harnarain Sardarw Emyeror. 
(Appellate Court setting aside conviction under S. 147, Penal Code, cannot convict 
under S. 353, Penal Code, without any charge — ^Re-trial ordered.) 

(’12) 13 Cri L Jour 593 (594) : 40 Cal 168 ; 16 I. C. 161, Siia Ahir v. Emycror. 
(’13) 14 Cr. L. J. 212 (213) : 19 I. C. 308 (Cal), Silal Chandra MaiU'av. Emperor. 
(Two persons charged with causing hurt to three — One charge — No case of hurt by 
one of the accused — Prejudice toaccused — Retrial by another Magistrate ordered.) 
(’24) AIR 1924 Mad 584 (584, 585) : 25 Cri L Jour 396, In re Kottoora Thevan. 
(’15) AIR 1915 Cal 219 (219) : 15 Cri L Jour 704 (705), Gcmi Man jhiv. Emperor. 
(Charge and conviction of oSence under S. 147, Penal Code— Conviction set aside on 
appeal but conviction of offence under S. 323, Penal Code, without charge — Illegal.) 
(’14) AIR 1914 Cal 663 (663) : 41 Cal 743 : 15 Cri L Jour 190, Mahomed Hossein 
V. Emperor. (Charge of house-brealdng with intent to commit theft — Proof of 
different object — Accused must be given notice of this object.) 

(’09) 9 Cri L Jour 406 (406) : 1 Ind Cas 867 (Mad), In re Subramania Ayyar. 
(Accused convicted of criminal breach of trust cannot be convicted of cheating 
also without any charge in respect of it.) 

(’27) AIR 1927 All 75 (75, 76) : 27 Cri L Jour 1351, Achhui Pai v. Emperor. 

(’08) 7 Cr. L. J. 372 (374) : 12 C W N 577, Bipra Das Giri v. Niradamoni Bciva, 
(’27) AIR 1927 Rang 32 (32) : 4 Rang 355 : 27 Cri L Jour 1360, Nga Shioe Zon 
V, Emperor. (Conviction of offence under S. 19(e) of the Arms Act without charge 
substituted for conviction under S. 452, Penal Code, on appeal illegal.) 

(’90) 1890Eat529 (530), Empress v. Nathoo Lalji. (Offence under S. 394, Bombay 
Municipal Act, 1888.) 

(’SS) 1888 Rat 386 (386), Qucen-Emp7'ess v. Sarwcl, 

3. (’86) 10 Bom 124 (129, 130), Qu-cen-Empress v. Bamaji. (Accused was 
“entangled in a logical snare” — Per Jacltson, J.) 

4. (’ll) 12 Cri L Jour 233 (234) : 10 Ind Cas 241 (Lah), Dungri v. Emperor. 

5. (’17) AIR 1917 Mad 687 (688) ; 17 Cr.L. J. 384(386), In re Mannar Kishnan. 
(’29) AIR 1929 Pat 712 (714) : 9 Pat 642 : 30 Cri L Jour 891, Mallu Gopc v. 

Emperor, (.Accused misled in defence — Retrial should be ordered even where 
conviction is in compliance with law as well as when irregular.) 

(’32) AIR 1932 Pat 215 (216) : llPsit523 : 33 Cr.L.J. 864, Ghyasuddinv. Emperor. 
(’24) .\IR 1924 Bom 502 (503) : 49 Bom 84 : 26 Cr. L. J. 1000, Emperor v. Ban~ 
chhod Sursang. (Accused charged with substantive offence can be rightly convic- 
ted of that offence read with S. 114, Penal Code, although not charged with it.) 
(’29) .4IR 1929 Lah 867 (867): 30 Cr. L. J. 702, Mohamad Sadig v. Delhi Electric 
Supply & Traction Co. (Error in charge but no prejudice.) 
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pleader who did not raise any objection to the proceedings is a factor 
to he considered while determining the question of prejudice to the 
accused.® 

Where a re-trial is ordered under this section, it must be from 
the point at which the irregularity occurred and not from the very 
beginning.^ 

The iDOwer of ordering a re-trial is not confined to this section. 
Such a power is also conferred by s. 423. This section refers to cases 
in which the accused has been convicted, while under S. 423 a re-trial 
can be ordered even in eases where the accused has been acquitted.^ 
Similarly, under S. 423 a re-trial can be ordered on grounds wider 
than those mentioned in this section. Thus, under S. 428 a re-trial can 
be ordered on the ground that the accused had no proper opportunity 
of defending himself® (though the charge may be unexceptionable). 

Sub-section (2) provides that the Appellate Court or the High 
Court, as the case may he, shall quash the conviction when it comes 
to the conclusion that, on the facts proved, no criminal charge can be 
laid against the accused.^® See also the undermentioned case,^^ where 
the Court declined to make an order for re-trial on the ground that 
the punishment already suffered by the accused was sufficient. 

See also sections 225, 423, 535 and 537 and Notes thereunder. 


(’32) AIB 1932 Cal 461 (462) ; 59 Cal 113 : 33 Cr. L. J. 549, S-p\crs v. Johiuddin. 
(Motor Vehicles Act, 1914 — Wrong reference to sections but accused not misled 
in defence.) 

(’18) AIR 1918 Lah 397 (400) ; 1917 Pun Re No. 29 Cr : 18 Cr. L. J. 875, BisakU 
V, Emperor. (Defect is curable under Ss. 535 and 537, where the accused has not 
been prejudiced or misled.) 

(’31) AIR 1931 Mad 225 (227) : 32 Cr. L. J. 753, Sambasiva Mudali v. Emperor. 

(Defects in form of charge are immaterial unless they lead to failure of justice.) 
(’14) AIR 1914 Lah 101 (101) : 15 Cri L Jour 524, Lai Khan v. Emperor. (Defect 
in charge not prejudicial.) 

(’31) AIR 1931 Cal 410 (413): 58 Cal 1303: 32 Cr.L.J. 844, v. Emperor. 
(’75) 24 Suth W R Cr 3 (3), Queen v. Digambitr Shaha. 

(’82) 8 Cal 450 (454, 455) : 10 C. L. R. 421, Empress v. Srccnath Kiir. 

See also S. 535 Note 3. 

6. (’86) 8 All 665 (668) : 1886 AWN 254, Empress v. Kliarga. 

(’20) AIR 1920 All 72 (73) : 21 Cr. L. J. 410, Jagdeo Parshad v. Emperor. 

■(’15) AIR 1915 Sind 50 (52):16 Cr.L.J. 573 (574, 575):9 S L R 37, Dodo v. Emperor. 

7. (’25) AIR 1925 Nag 147 (149) : 25 Cr. L. J. 1152, Gangadliar v. Bhanqi Sao. 

8. (’99) 1899 All W N 39 (39, 40), Queen-Empress v. Puran. 

•9. (’99) 1899 All W N 39 (39, 40), Queen-Empress v. Puran. 

(’07) 5 Cr. L. J. 420 (421) : 3 L. B. R. 283, Mimo Dha v. Emperor. 

(’07) 5 Cr.L.J. 164 {167);31 Bom 218:9 Bom L R liB, Emperor Y.Isap Mahamad, 

10. (’12) 13 Cr. L. J. 127 (128) : 13 Ind Gas 783 (Cal), Paimullah v. Emperor. 
(’30) AIR 1930 Cal 138 (139) : 31 Cr.L.J. 697, Sunnat Mandal v. Makar Sheikh. 

(Very scanty nature of evidence against accused — Retrial not ordered on amended 
charge.) 

(’ll) 12 Cr. L. J. 66 (67) : 9 Ind Cas 361 (Cal), Lai Behary Singh v. Emperor. 
(’75) 23 Suth W E Cr 59 (59), Queen v. Salamiet Ali. 

(’Ol) 28 Cal 63 (65), Govinda Pershad v. Garth. 

(’85) 10 Bom 124 (130), Empress v. Baniji Sajoba Bao. 

11. (’02) 29 Cal 481 (482), Hosscin Sardar v. Kaht Sardar. 


Section 232 
Note 1 
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SEPAEATE CHARGES FOE DISTINCT OFFENCES 


Section 233 


Joinder of charges. 


Z33f For every distinct ofifence of which any 

Separate charges for pcrson is accuscd there shall he a 
distinct offences. Separate chargo, and everj’’ such 

charge shall he tried separately, except in the cases 
mentioned in sections 234 , 235 , 236 and 239 . 

Illustration 

A is accused of a theft on one occasion, and of causing grievous hurt on 
another occasion. A must he separately charged and separately tried for the theft 
and causing grievous hurt. 


Synopsis 


1. Joinder of charges and joint 

trials. 

2. Scope and object of the section. 

3. Distinct offences — Illustration. 


4. Separate charges. 

5. Non-compliance with 

tion. 

6. Counter-cases. 


the 


sec- 


Othcr Topics (miscellaneous) 


Applicability to appeals. See Note 2. 
Applicability to summons cases. Sec 
Note 1. 

Bribery. Sec Note 3. 

Cases and eounter-cases. See Note 6. 
Charges in the alternative. See Note 3. 
See also S. 23G. 

Defects whether cured by S, 537, Sec 
Note 5. 

General rule — Exceptions to the section. 
See Notes 1 and 2. 

Joint committal not prohibited. See 
Note 1. 

Joint enquiry under S. 107 not prohibi- 
ted, See Note 1. 

Misappropriation of distinct sums of 
money. See Note 3. 

Objection even in appeal. Sec Note 5. 


Offences against several persons. Sec- 
Note 3. 

OCences not distinct. Sec Note 3. 

Offences of same kind. See Note 3. 

Offences under different sections. See- 
Note 3. 

Offences under same section on different 
occasions. See Note 3, 

Powers of Appellate Courts in joint 
trials. See Note 2. 

Eecciving of stolen properties of several 
persons. See Note 3, 

Separate trial. See Note 1. 

Several dacoities. See S, 235 Note 2, 

Theft. See Note 3. 

Two false statements in a single deposi- 
tion. See Note 3. 

Using forged documents — Only one user. 
Sec Note 3. 


1. Joinder of charges and joint trials. — The ou the 
subject of joinder of charges and joint trials is contained in Ss, 233 to 
239, Before the Code of 1S72 there were no provisions corresponding 
to these, and the strict rules of the English Common Law as to the 
joinder of charges and joint trials were being followed. By Ss. 452 to 
45S of the Code of 1872, which are reproduced with slight modifications 
in the present Code as sections 233 to 239, the Legislature considerably 
widened the powers of the Court as regards joinder of charges and, 
joinder of defendants,^ 


* Code of 1882 ; S, 233 — Same as that of 1898 Code. 

Code of 1872 ; S. 452 — Substautially same. 

Code of 1861 ; S. 241. 

241, When it appears to the Magistrate that the facts -which can be estab- 
lished in evidence show the commission of two- 
or more offences falling within the same section 
of the Indian Penal Code, the charge shall con- 
tain two or more heads charging such offences respectively. 


Two or more offences punish 
able under the same section. 


Section 233 — Note 1 

1. (’08) 8 Or. L. J. 191 (194, 195) : 1 S L E 73, Emperor v. Ghulam, 
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Section 233 lays down a general rule, viz., that for every distinct 
offence, of which any person is accused, there shall he a separate 
charge, and that every such charge shall l)o tried separately. To this 
rule Ss. 234 to 239 are exceptions.- The object of making such exceptions 
is to avoid the necessity of the same witnesses giving the same evidence 
two or three times over in different trials, and to join in one trial those 
offences with regard to which the evidence would overlap.^ The sections 
are, however, so framed as to minimise the danger of prejudice to the 

2. (’10) 11 CT.'L.3.S37(3Sl):51.C.d70{ljom),Emiicror\-.Kai]iinantDanajiSali. 
(’84) 7 All 174 (177) : 1884 A IV N 321 (I'B), Quccn-Emprcss v. Jtiala Pracad. 
(’86) 9 All 452 (457) : 1887 A W N 111, Quccn-Emprcss v. Abdul Kadir. 

(’98) 1898 All W N 205 (207) : 21 All 127, Quccn-Emprcss v. Mathura Prasad. 
(’lO) 11 Cr. L. J. 235 (28.3) : 32 All 219 : 5 I. C. 890, Shea Saran Lai w Emperor, 
(’13) 14 Cr. L. J. no (117) : IS I. C. 070 (All), Shanlcr v. Emperor. 

(’17) AIR 1917 All 404 (401) ; 38 A11457 : lSCr.]j..T. 47, Rre/io;! J’aatle. 

(■21) AIR 1921 All 19 (21, 22) : 22 Cr. L. .T. Oil, Sanuman v. Emperor. 

(’21) AIR 1921 All 240 (247) : 22 Cr. L. J. 057, Ham Prasad v. Emperor. (Three 
ollences within 12 months hut not committed in the same transaction — ■ Joint 
trial of several accused is illegal.) 

(’21) AIR 1921 All 408 (409) ; 22 Cri L Jour 397, Pam Saha- v. Emperor. 

(’23) AIR 1923 All 88 (88) : 24 Cr. L. J. 153, GanesJn Lai v. Emperor. (Joint trial 
ol keeper of gaming house and persons found using it is legal.) 

(’23) AIR 1923 All 120 (120):43 All 223:24 Cr.h..^.U^),DurgaPrasad\^.Emvcror. 
(’20) AIR 1920 All 201 (201, 202):48 All 230 : 27 Cr.L.J. 143, Fauzdar v. Emperor. 
(’28) AIR 1928 All 417 (117) : 30 Cri L Jour 214, Sewah v. Emperor. 

(’90) 15 Bom 491 (500), Qttccn-Emimcss v. Fahirappa. 

(’08) 8 Cr. L. J. 281 (302) ; 10 Bom L R 848, Emperor v. Pal Gangadhar Tilah. 
(Doubted whether sep.trato newspaper articles written week after week would 
come under "same tran«aotion.’') 

(’29) AIR 1929 Bom 290 (298);53 Bom 479 : 31 Cr.L.J. G5, Emperor v. C.E. Emn. 
(’32) AIR 1932 Bom 277 (277) : 33 Cr. L. J. 019, Krishna ji .Inanl \. Emperor. 
(’04) 1 Cr.L.J. .78 (GO) ; 8 C IV N 180, Pran Krishna Saha Emperor. (Principle 
of joinder of charges and persons is npplic.ablc to inquiries under S. 107, Cr. P. C.) 
(’10) 11 Cr.L.J. 325 (320); 37 Cal 004:0 I.C. Bam Sewah Lai v, Mancshzvar. 
(’12) 13 Cr. L. J. 593 (593) ; 40 Cal 108 ; 10 I. G. 161, Sita Ahir v. Emperor, 
(’13) 14 Cr.L.J. 428 (429); 40 Cal 318: 20 I.C. 412, NtlijaGopal\-.Jiban Krishna. 
(’10) Am 1910 Cal 093 (705) : 10 Cr. L. J. 041, Bam Subhag Singh v. Emperor. 
(Disregard to provisions of S. 233 cannot be cured by S. 537.) 

(’22) AIR 1922 Cal 70 (77) ; 23 Cr.L.J. 085, Banga Chandra v. Ananda Charan. 
(’05) 2 Cr. L. J. 34 (30) : 1905 Pun Re Ko. 2 Cr, Bhagwati Dijal v. Emperor. 

(’28) AIR 1928 Lah 34 (35) : 29 Cr. L. J. 521, Muhammad Khan v. Emperor. 
(’73) 7 Mad H C R 375 (375, 370), In re Noujan. 

(’08) 8 Cri L Jour 11 (13) : 4 N. L. R. 71, Emperor v. Balwant\Singh. 

(’10) Am 1910 Mad 571 (572) ; 10 Cr.L.J. 298, In rc Mala Mehalakati Snbbadti. 
(’10) AIR 1910 Nag 73 (75) : 13 N L R 35 : 18 Cr.L..J.339, Gumoant v. Emperor. 
(’19) AIR 1919 Mad 487 (492) ; 20Cr. L..T. 354, KumaramuthuPillaiw Emperor. 
(’25) AIR 1925 Mad 090 (097, 099) ; 49 Mad 74 ; 26 Cr.L.J, 1513, In re Mallu Dora. 
(’21) Am 1921 Oudh 49 (51) : 22 Cri L Jour 344, Kalin v. Emperor. 

(’3l) AIR 1931 Oudh 86 (87) : 6 Luck 441 : 32 Cri L Jour 540, Dubri Misir v. 
Emperor. (The words "same transaction” aro to be interpreted according to facts 
of each case.) 

(’20) AIR 1920 Pat 230 (231) : 21 Cr.L.J. 101 : 5 Pat L J 11, Gobinda v. Emperor. 
(’01-02) 1 Low Bur Rul 361 (301), San Daik v. Croton. 

(’03-04) 2 Low Bur Rul 10 (13) (FB), Nga Lun Mating v. Emperor. 

(’04) 1 Cr.L.J, 537 (638, 539) : (1904) U B R 1st Qr., Cr.P.C., 2, Emperor \. Asgar Alt. 
(’08) 8 Cri L Jour 497 (502) : 4 L. B. R. 294, S. P. Chatter jee v. Emperor. 

(’14) .\IR 1914 L B 203 (204) : 7L.B,E. 272 : 10 Cr.L.J. 44, Po Mya v. Emperor. 
(’33) AIR 1933 Sind 265 (256) : 35 Ci-.L.J.25G, Jethanand Mtirijmal v. Emperor. 
(It is legal to join charges under Bombay Abkari Act.) 

iSee also (’25) Am 1925 Mad 1 (6) : 47 Mad 746 : 25 Cr. L. J. 1297 (FB). In re 
Theethumalai Gounder.'] 

3. (’08) 8 Cri L Jour 191 (195) : 1 Sind L R 73, Emperor v. Ghulam. 

(’25) Am 1925 Mad 690 (697) : 49 Mad 74 : 26 Cr. L. J. 1513, In re Mallu Dora. 
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'Section 233 accused by tbe joining together of more than one offence in the same 

{Mote 1 trial.®'' Of these exceptions, Ss. 234 to 238 apply to cases where one 

person may he dealt with at one trial for more than one offence, while 
S. 239 applies to the trial of more persons than one jointly,^ 

The principles as to joinder of charges and joint trial of accused 
persons embodied in Ss. 233 to 239 are applicable to the trial of even 
summons cases® and to inquiries under S. 107.® 

Sections 233 to 239 refer only to the trial of the accused and not 
to a preliminary inquiry before a committing Magistrate and, therefore, 
no objection can he taken to the commitment on account of any 
misjoinder of charges or joint inquiry.^ See also Note 6. 

The test whether a trial is or is not had due to misjoinder of 
charges is not the number of offences of which the accused has been 
convicted hut number of offences with which he has been charged. It 
is the multiplicity of charges which vitiates the trial and prejudices 
Ihe accused in his defence.® 

For a discussion on the question whether the exceptions under 
Ss. 234 to 239 are mutually exclusive, see S. 239 Note 2. 

Where at the time of framing charges in a warrant case the 
Magistrate finds that to frame charges against all the accused will lead 
to a misjoinder of charges, he can in the exercise of his inherent power 
order that there should he a now trial in regard to some of the accused 
■and is not hound to frame charges against t^'.em also at that stage.® 


3a. (’16) .A.IR 1916 IMad 550 (552) ; 16 Or. L. J. 323, Vir^rpana Goxid v. Emperor, 

4. (’14) AIR 1914 L B 263 (264) : 7 Low Bur Rul 272 : 16 Or. L. J. 44, Po Mya v. 
Emperor. (The last words of S. 239 do not mean that S, 239 and S. 234 are to 
he read together.) 

•(’21) AIR 1921 All 240 (247) : 22 Cri L Jour 657, Bam Prasad v. Emperor. 

(’08) 8 Cri L Jour 11 (13) : 4 N. L. R. 71, Evipcror v. Balwant Singh. 

‘5. (’05) 2 Cri L Jour 739 (744) : 3 Low Bur Rul 52 (FB), Emperor v. San Dan. 
•(’14) AIR 1914 Cal 003 (600) : 41 Cal 694 : 15 Cri L Jour 73, Bisioasx. Emperor. 
(Case uuder the Bengal Excise Act.) 

•(’12) 13 Cr.L.J. 124 (124) : 13 Ind Cas 780 (Mad), Emperor v. Arxivnihham Pillai, 
(Case under Act II of 1890.) 

(’32) AIR 1932 Mad 497 (500) : 33 Cri L Jour 589, Lalcshximana Mxtdaliar v. 
Emperor, (Case under the Companies Act.) 

6. (’04) 1 Cri L Jour 58 (00) : 8 C W N 180, Pran Er 'islina Saha v. Emperor. 

7. (’02) 26 Mad 592 (594) : 2 Weir 262, In the matter of Govxndxi. (It is open to 
the Sessions Judge to try the accused separately.) 

(1900) 1900 All W N 206 (206), Queen-Empress v. Salamatullah Khan. (Do.) 

(’05) 2 Cri L Jour 432 (433) ; 7 Bom L R 457, Emperor v. Sita, 

'(’17) AIR 1917 Mad 012 (612) : 17 Cri L Jour 369, In re Krishnamurthy Iyer. 
•(’19) AIR 1919 Mad 190 (191) : 20 Cr.L.J. 514, In re Sessions Judge of Tanjore, 
•(’29) AIR 1929 Nag 237 (237) : 30 Cr. L. J. 404, Manbodh Singh v. Jhaboolal. 

See S. 207 Note 5 and S. 239 Note 1. 

5. (’38) AIR 1938 Sind 171 (173):39 Cr.L.J. 890, Emperor v. Balumal Hotchand. 
[See also (’38) AIR 1938 P C 130 (133, 134) : 39 Cr. L. J. 452 : ILR (1938) 2 Cal 

295 : 65 lA 158 : 32 SLR 476(PC), Babulal Chaxilchani v. Emperor. (Decision 
on S. 239 Cl. (d).)] 

■9. (’38) AIR 1938 Cal 258 (201) : I L R (1938) 1 Cal 588 : 39 Cr. L. J. 596, Ahhil 
Bandhu Bay v. Emperor. 

fSec also ( 36) AIR 1936 Rang 474 (475) : 38 Cri L Jour 183, Nga Po 3twe v. 
Emperor. (If there is any risk of a misjoinder of charges by two accused being 
tried together, then their separate trials should be ordered: but it is wrong to 
aequit an accused against whom a prima facie ease has been made out by° the 
prosecution evidence merely because of this technical difficulty.)] 
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2. Scope and object of the section. — The provisions of this 
section are mandatory^ and must be strictly applied.” Separate trial is 
the rule and joint trial the exception.^ The exceptions provided for 
are only empowering sections and must be strictly construed and 
applied so as not to defeat the right of independent trial conferred by 
this section.^ 

The object of the section (which has been enacted for the benefit 
of the accused)^® in requiring that there shall be a separate charge for 
every distinct offence and a separate trial for every charge is twofold : 
firstly, to give the accused notice of the charges which be has to meet 
and secondly, to see that he is not embarrassed bj' having to meet 
charges in no way connected with one another." Another object is to 
lirevent the mind of the Court from being iirejudiced against the 
accused, if he were tried in one trial upon different charges resting 
on different evidence.® In other words, the object is to prevent the 
inconvenience of hearing together of such a number of instances of 
culpability and the consequent embarrassment both to the Judge and 
to the accused.’’ 


Note 2 

1. (’12) 13 Cri L Jour 593 (593) : 40 Cal 1G8 : 16 I. C. 161, Siia AMr v. Emperor, 
<’25) AIR 1925 Cal 341(345):S2 Cal2S3 :26 Cr.L. J. Am,Alwmddi Naskar v. Emperor. 
(’21) AIR 1921 Pat 291 (292) : 21 Cr.L.J. 619, Padmanabha Patnaih v. Emperor. 

(Objection as to violation of this section can be taken beforeHigh Court in revision.) 

2. (’21) AIR 1921 All 246 (247) : 22 Cr.L.J. 657, EamPrasad v. Emperor. (Three 
oSences vfithin 12 months but not committed in the same transaction — Joint 
trial of several accused is illegal.) 

(’16) AIR 1916 Mad 571 (572) : 16 Cri L .Tour 298, In re Mekalakati Subbadu. 
(’16) AIR 1916 Mad 110 (115) : 39 Mad 527 ; 16 Cri L Jour 593 (FB), Public 
Prosecutor v. Eadiri Koya Eaji. 

(’25) AIR 1925 Mad 690 (697) : 49 Mad 74 : 26 Cr. L. J. 1513, In re Mallu Dora. 
(’03) 1903 PunLR No. 149 p. 613 (615); 1903 Pun Re No. 17 Cr, Singhara v. Emperor. 

3. (’23) AIR 1923 All 88 (88) : 24 Cri L Jour 155, Ganesh Lai v. Emperor. 

(’23) AIR 1923 All 126 (126): 45 All 223: 24 Cr.L.J. 149, DurgaPrasadw. Emperor. 

[See also (’25) AIR 1925 Cal 341 (345) : 52 Cal 253 ; 26 Cr. L. J. 487, Alimuddi 
Naskar v. Emperor.^ 

See also S. 235 Note 1. 

4. (’18) AIR 1918 Pat 168 (169, 170) : 3 Pat L Jour 124 : 19 Cr.L.J. 673, Kailash 
Prasad v. Emperor. (Accused should not be tried jointly if the trial is prejudicial 
to their interest.) 

(’20) AIR 1920 Pat 230 (231) : 5 Pat L J 11 ; 21 Cr.L.J. 161, Gobinda v. Emperor. 
•(’17) AIR 1917 All 404 (404) : 38 All 457 : 18 Cr.L.J. 47, Emperor v. Bcchan Pandc. 
(’13) 14 Cri L Jour 116 (117) : 18 Ind Cas 676 (All), Shankar v. Emperor, 

(’05) 2 Cri L Jour 34 (36) : 1905 Pun Be No. 2 Cr, Bhagivati Dial v. Emperor. 
4a. (’05) 2 CriLJour34 (36); 1905 Pun Re No.2 Cr, Bhagwati Dial v. Emperor. 

5. (’16) AIR 1916 Cal 693 (697) ; 16 Cr. L. J. 641, Bamsubag Singh v. Emperor. 

6. (’84) 7 All 174 (177) : 1884 AWN 321 (FB), Queen-Empress v. J uala Prasad. 
(’21) AIR 1921 All 19 (21) : 22 Cri L Jour 641, Samima7i v. Emperor. 

(’90) 15 Bom 491 (497), Queen-Empress v. Fakirappa. 

(’16) AIR 1916 Mud 550 (552) ; 16 Cr, L. J. 323, Yirupana Goxtd v. Emperor. 

7. (’39) AIR 1939 Bom 129 (143) : 40 Cri L Jour 579, Bam Chandra Bango v. 
Emperor. (Necessity of following procedure relating to joinder of charges is 
dictated by reasons of practical expediency and justice.) 

(’03) 2 Low Bur Rul 10 (12), Nga Lun Mating v. King-Emperor. 

(’98) 1898 All W N 205 (207) : 21 All 127, Queen-Empress v. Mathura Prasad. 
■(’25) AIR 1925 Mad 690 (697): 49 Mad 74 ; 26 Cr. L. J. 1513, In re Mallu Dora. 
[See (’39) ilR 1939 Mad 59 (59) ; 40 Cr.L.J. 211, In re Uppara Dodda Narasa. 
(Charges under Ss. 302 and 211 of preferring false complaint of murder ought 
not to be tried together, though joint trial is not illegal as they formed part of 
same transaction — But it is embarrassing to prosecution and to the accused and 
may lead to failure of justice.)] 
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Section 233 
Notes 2-3 


This section applies not only to original trials but also to an 
Appellate Court in altering a finding under S. 423® or in the trial oE 
two appeals arising out of two separate cases.® 

3. Distinct offences — Illustration. — The words “distinct ' 
offence” in the section mean, as the illustration to the section shows, 
offences w’hich have no connexion with each other.^ The following are 
illustrations of distinct offences : — 

1. Offences falling under different sections of a penal enactment,, 
as for example, under two sections of the Penal Code,^ or of a special 


8. (’05) 2 Cr. L. J. 694 (695) : 1905 Pun Ee No. 38 Cr, Sahib Singh v. Emperor. 
See also S. 423 Note 31. 

9. (’28) AIE 1928 Cal 230 (230, 231) : 29 Cr. L. J. 512, Boat Ali v. Emperor. 

[See also (’77) 1 Bom 610 (614), Beg. v. Hanmanta.'] 

Note 3 

1. (’39) AIE 1939 Bom 129 (138); 40 Cr.L.J. 579, Bamchandra Bangov. Emperor. 
(’39) AIE 1939 Cal 32 (33) : 40 Cr. L. J. 290, Emperor v. Afsaruddi Naseraddi. 

(Two murders and one offence of causing grievous hurt committed in same night 
at diSerent times and places cannot be jointly tried — Two separate charges under 
S. 302 and another under S. 325 are necessary.) 

(’16) AIE 1916 Cal 693 (705) : 16 Cr. L. J. 641, Bam Suhhag Singh v. Emperor. 
[See (’36) AIE 1936 Cal 686 (687) : 38 Cr. L. .J. 1, Haridas Chatter jee v. 3Ian- 
matha Nath Mtillick. [Held, offence under S. 283, Penal Code, of creating 
obstruction in river bed and making bank, and that under S. 76.B, Bengal 
Embankment Act, 1882 are not distinct offences.)] 

2. (’40) AIE 1940Peshl0(ll) :41 Cr.L.J.543, Jhar KhanNur Khany . Emperor . 
(Offences under Ss. 353 and 225, Penal Code, are separate offences.) 

(’39) AIE 1939 Bom 129 (138): 40 Cr. L. J. 579, Bj,mchandra Bangov. Emperor. 
(Offences under Penal Code, Ss. 477A, 193 read with S. 109.) 

(’39) AIE 1939 Cal 32 (33) : 40 Cr. L. J. 290, Emperor v. Afsaruddi Naseraddi. 
(Ss. 302 and 325.) 

(’02) 29 Cal387(388):6 C W N550, Mohendrov. Emperor. (Ss. 411 and S. 489 (c).) 
(’ll) 12 Cri L Jour 82 (82): 9 Ind Cas 455 (Cal), Kanta Neyav. Emperor. (Ss. 147 
and 323.) 

(’12) 13 Cr. L. J. 593 (593) : 40 Cal 168 : 16 I. C. 161, Sita Ahirv. Emperor. (Do.)' 
(’22) AIE 1922 Cal 573 (574) : 50 Cal 94 : 24 Cr.L.J. 72, Badha Nathv. Emperor. 
(Ss. 147, 323 and 325.) 

(’28) AIE 1928 Lah 185(186):29 Cr.L.J. 34, Bobu Malv.Ghasi. (Ss. 147 and 429.) 
(’87) 14 Cal 395 (396), Queen- Empress v. Chandi Singh. (Ss. 147 and 447.) 

(’82) 8 Cal 450 (454) : 10 Cal L E 421, In the matter of Srecnath Kur. (Ss. 167 
and 466.) 

(’33) AIE 1933 Mad 434 (434) ; 34 Cri L Jour 1183, Mutlmsami Pillai v. Govt. 

Tahsildar of Bamnad. (Ss. 170 and 175.) 

(’85) 10 Bom 124 (129), Queen-Empress v. Bamji Sajabarao. (Ss. 182 and 193.) 
(’10) 11 Cri L Jour 325 (326) : 37 Cal 604 ; 3 Ind Cas 352, Bam Seioah Lai v. 
ManesMvar Singh. (Ss. 182 and 500.) 

(’09) 10 Cr.L.J. 452(453);4 Ind Casl (Cal), Lashariv. Emperor. (Ss. 183 and 323.) 
ff08) 8 Cri L Jour 497 (502, 504) : 4 Low Bur Bui 294 (FB), S. P. Chatter ji v. 
Emperor. (Ss. 193 and 201.) 

(’97) 1897 Eat 925 (926), Queen-Empress v. Baulata Dhondi. (Ss. 193 and 211.) 
(’83) 1883 All W N 188 ^88), Empress v. JIarnam. (Ss. 193 and 471.) 

(’18) AIE 1918 Cal 237 (237) : 19 Ci'i L Jour 868, Emperor v. Bajendra Boy. 
(Ss. 210 and 403.) 

(’06) 4 Cr.L.J. 389(390);3Low Bur Eul 221, Emperorv. PoHla. (Ss. 224 and 379.)' 
ff09) 9 Cri L Jour 147 (148) : 1 1. C. 69 (Cal), Tilakdhari Mahton v. Lali Singh. 
(Sections 225 and 379.) 

(’88) 11 Mad 441 (442) : 1 Weir 210, Queen-Empress v. Kutti. (Ss. 225 and 380.) 
(’04) 1 Cri L Jour 714 (716) : 31 Cal 1007 : 8 C W N 717, Prosunn) Kumar v. 
Emperor. (Sections 240 and 243.) 

(’82) 5 Mad 20 (21) : 2 Weir 303, Pulisanki Beddi v. Queen. (Ss. 290 and 291.) 
(’13) 14 Cr.L.J. 116(117) : 18 LC. 676 (All), Shankar v. Emperor. [Ss. 302 uml 323.) 
(’02) 1 Low Bur Eul 361 (362), San Daik v. Croton. (Sections 302 and 366.) 
ff92) 14 All 502 (503) : 1892 AWN 95, Queen-Empressv.Mulua. (Ss. 302 and 390,} 
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(’27) AIR 1927 JIad 243 (244) : 27 Cr.L.J. 1363, InrcMmiiyan. (Ss. 302 and 392.) 
(’09) 10 Cr. L. J. 291 (291) : 3 I.C.46G(AII),A''i77:«riv,Emrcror. (Ss. 307 and 406.) 
(’19) AIR 1919 Sind 954 (954, 955) : 19 Cri L Jonr 445, In rc Karafimha Rao. 
(Sections 323, 341 and 385.) 

(’22) AIR 1922 Lab 144 (145) : 22 Cri L .Tour 505, Ganda Singh v. Emicrcr, 
(Sections 323 and 392.) 

(’04) 1 Cr. L. J. 872 (873) : 1904 Upp Bur Rul, 2nd Qr., Cr. P. C., 9, Empcrcr v. 
Nga Tolc Gyi. (Do.) 

(’03) 30 Cal 283 (289), Yahnh Ali v. Lctlui. (Sections 323 and 448.) 

(’13) 14 Cr. L. J. 212 (213) ; 19 I. C. 308 (Cal), Sifal Chandra HJaitrav. Emperor. 
(Sections 324 and 352.) 

(’24) AIR 1924 All 211 (211) ; 25 Cr.L..T.9G4,S7in;7 v. AJwpcror. (Ss. 325 and 379.) 
(’12) 13 Cri L Jour 485 (486) : ISInd Cas 485 (LB), Kga Tha Gy. v. Emperor. (Sec- 
tions 325 and 454.) 

(’19) AIR 1919 Mad 487 (490) : 20 Cr. Ij.I .Z ai, Kumaramtithu Pillaiv . Emperor. 
(Sections 330 and 348.) 

(’06) 4 Cr. L. J. 496 (497) (Lali), Ahdvl Sailor v. Emperor. (Sections 341 and 379.) 
(’02) 26 Had 454 (465, 456) : 2 iVeir 296, Chclnitiyv. Emperor. (Ss. 352 and 363.) 
(’10) 11 Cri L Jour 340 (340) : 5 I. C. 974 (Had), In rc Bommarcddi Somireddi. 
(Sections 352 and 380.) 

(’06) 3 Cri L Jour 141 (142) : 10 C IV N 53, Gnl ATtthammad Sircar v. Chcharn 
Mandal. (Sections 352 and 384.) 

(’25) AIR 1925 Had 1065 (1066) : 26 Cr.L.J. 1618, Krishnannirthy r.Karayana- 
swamy. (Sections 352 and 504.) 

(1865) 2 Sixth W R Cr L 6 (7). (Sections 301 and 362.) 

(1865) 2 Suth W R Cr L 13 (13), In rc Ml. Bhnggut Coocr. (Do.) 

(’28) 29 Cr.L.J. 248 (249);107 1.C. 388(Lah), Tele Singh v. Emperor. (Ss. 366 and 376.) 
{'28) 29 Cri L Jour 485 (485, 486) : 109 I. C. 213 (Lah), Baga v. Emperor. (Do). 
(’26) AIR 1926 All 261 (262) ; 48 All 236 : 27 Cri L Jour 143, Fanjdar Mahto v. 
Emperor. (Sections 360 and 420.) ' 

(’89) 12 Had 273 (276) : 1 Weir 375, Qaccn-Emi/rcss \\ Bamanna. (Ss. 372 and 
S13— Held only an irregularity which, did not result in failure of justice.) 

(’94) 9 C P L R *Cr 23 (23), Empress v. Amilal Perdhan. (Sections 376 and 377 

Accused not prejudiced — Joinder of charges held only an irregularity.) 

(’03) 1903 Pun Re Iso. 17, Cr, p. 44 (46) : 1903 Pun L R No. 149, Singhara v. 
Emperor. (Sections 368 and 419.) 

(’77) 1 Bom 610 (613), Reg. v. Eanmania. 

(1863) 3 Suth W R Cri L 17 (17). 

(’18) -4.IR 1918 Cal 233 (234) : 18 Cri L Jour 310, Asrafulla Sarhar v. Emperor. 
(Sections 380 and 403.) 

(1900) 5 GalWN294(296), Eihunja Bchari v. Queen-Empress. (Ss, 380 and 409.) 
(’04) 1 Cri L Jour 834 (834) : 6 Bom L R 725 (725), Emperor v. irasmiiyi. (Ss. 
380 and 414.) 

(’22) ATR 1922 All 244 (245):23 Cr.L.J. 671, jBcc/iaiv.iijnpcror. (Ss. 380 and 420.) 
(’02) 15 0 P L R Cr 53 (54), Emperor v. Bisahu Panha. (Ss. 380 and 454.) 

(’04) 1 Cri L Jour 537 (539) : 1904 IJpp Bur Rul 1st Qr. Cr. P. C. 2, Emperor v. 
Asgar Ali. (Ss. 380 and 457.) 

(’32) AIR 1932 Bom 277 (278) : 33 Cr. L. J. 619, Erishnaji Anant\. Emperor. (Do.) 
(’33) AIR 1933 Lah 512 (512) ; 34 Cri L Jour 402, Ajaxb Singh v. Emperor. (Ss. 
393, 394 and 397.) 

(’82) 1882 All W N 178 (178), Empress v. Lelcha. (Ss. 395 and 400.) 

^07) 6 Cri L Jour 215 (216) : 1907 All W N 208, Emperor v. Bam Singha. (Ss, 
397 and 454.) 

(’83) 1883 All W N 179 (179), Empress v. Bhihari. (Ss. 401 and 411.) 

C82) 1882 All W N 215 (215), Empress v. Baya Bam. (Ss. 411 and 457.) 

C31) AIR 1931 Oudh 86 (87) ; 6 Luck 441 : 32 Cri L Jour 540, Duhri Misir v. 
Emperor. (Ss. 405 and 477-A.) 

(’17) ATR, 1917 Mad 612 (612) : 17 Cr. L. J. 369, In rc, Krislinamurihy Iyer. (Do.) 
^33) 1933 Mad W N 326 (328), Venkata Subbaya v. Emperor. (Ss. 406 and 474.) 
(’09) 10 Cri L Jonr 476 (479) : 4 Ind Cas 28 (Cal), Pawicshwar Lai v. Emperor. 
(Ss.' 408 and 420.) 

(’10) 11 Cri L Jour 285 (285, 286) : 32 All 219 : 5 Ind Cas 896, Shco Saran Lai v. 
Emperor. (Ss. 408 and 467.) 

(’02) 2QM&dl2S{12G):2Vfeir295,KrishnasamiPillaix.Empcror. (Ss. 408 and 477.) 
^13) 14 Cri L Jour 428 (429) : 40 Cal 318 : 20 Ind Cas 412, Nitya Gopal t. Jiban 
Krishna. (Ss. 408 and 477A.) 
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ection 233 or local law,^ or under a section of the Penal Code and a section of a 
Note 3 special or local law.'*’ 


(’22) AIR 1922 All 214 (214); 44 All 540:23 Cr.L. J.258, Slmjav. Emvcror. (Do.) 
(’15) AIR 1915 Cal 296 (296, 297) : 41 Cal 722 : 15 Cri L Jour 153, Bavian 
Behari Das v. Emperor. (Ss. 409 and 477A.) 

(’08) 8 Cri L Jour 4 (5) ; 30 All 351 : 1908 All W N 152 : 5 All L Jour 400, 
Emperor v. Mata Prasad. (Ss. 409 and 467.) 

(’32) AIR 1932 Cal 486 (486) : 33 Cri L Jour 265, Nageiidra Nath v. Emperor. 
(Ss. 409 and 477A.) 

(’07) 5 Cri L Jour 341 (342) : 30 Mad 328 : 2 M L T 177 : 17 Mad L Jour 141, 
Kasi Visiuaiiathan v. Emperor. (Do.) 

(’13) 13 Cr.L. .1. 21(22); 13 I.C. 213 (Mad), Suhramaniya Pattar v. Emperor. (Do.) 
(’15) Am 1915 All 462 (462) : 38 All 42 : 16 Cr.L.J. 813, Kalha v. Emperor. (Do.) 
(’82) 8 Cal 634 (636) ; 10 C L R 466, In the matter of the petition of Uttam 
Koondoo. (Ss. 411 and 413.) 

(’22) AIR 1922 Cal 401 (401) : 49 Cal 555 : 24 Cri L Jour 86, Ghetto v. Emperor. 
(Ss. 411 and 414). 

(’05) 2 Cri L Jour 694 (695) : 1905 Pun Re No. 38 Cr, Sahib Singh v. Emperor, 
(Ss. 411 and 454.) 

(’S3) 1833 All W N 158 (158), Empress v. Juraican. (Ss. 411 and 457.) 

(’05) 2 Cri L Jour 30 (31) (Lah), Gurditta v. Emperor. (Do.) 

(’17) AIR 1917 Lah 191 (192) : 18 Cr. L. .1. 112, Mxihammad v. Emperor. (Do.) 
(’06) 3 Cr.L.J 76(77): 1905 Pun Re No. 51 Gr, Jagga v. Emperor. (Ss. 411 and 458.) 
(’02) 29 Cal 387 (388) ; 6 Cal W N 550, Mohendro Nath Das Gupta v. Emperor, 
(Ss. 411 and 489.) 

(’05) 2 Cr. L. J. 34 (35, 36) : 1905 Pun Re No. 2 Cr, Bhagivati Dayal v. Emperor. 
(Ss. 420 and 467). 

(’03) 30 Cal 822(830); 7 C W N 639, Birendra Lai \. Emperor. (Ss. 471 and 467.) 
(’06) 3 Cr.L.J. 350(350): 3 L.B.R. 113, JSmpcjw v. J/auncr Gale. (Ss.426 and 504.) 
(1864) 1 Suth W R Cri L 12 (12), In re PuroshooJa. (Ss. 443 and 446.) 

(’02) 4 Bom L R 440 (441), Emperor v. Lallubhai. (Ss. 471 and 477A.) 

(1865) 1865 Rat 4 (4), Reg, v. Vithace. (Ss. 494 and 497.) 

See also S. 234 Note 8. 

3. Excise Act, XII of 1896. 

(’14) .\IR 1914 Lah 455 (456) : 1914 Pun Re No. 20 Cr: 15 Cr.L.J. 172, Banwari 
Lai V. Emperor. (Ss. 48 and 53.) 

Bengal Excise Act, V of 1909, 

(’14) AIR 1914 Cal 603 (606) : 41 Cal 694 ; 15 Cri L Jour 73, U. N. Bistvas v. 
Emperor, (Ss. 13, 18 and 20.) 

Gambling Act, III of 1867. 

(’10) 11 Cr.L.J. 211 (212):5 Ind Cas 720 {Lah), Slahhan y. Emperor. (Ss.3and4.) 
Prevention of Adulteration Act (1912), 

(’31) AIR 1931 All 705 (705, 706) : 32 Cr.L.J. 1031,i?af7;:;(5ar Dayal v. Emperor. 
(Ss. 4 and 5.) 

opium Act and Dangerous Drugs Act. 

(’37) AIR 1937 Nag 188 (189) : 38 Cr.L.J. 542 ; I L R (1939) Nag 297, Ghashiram 
Tularam v. Emperor. (Selling opium without license and importing foreign 
opium into British India are different oSences and cannot beoSences committed in 
course of same transaction — Their joint trial is illegal.) 

4. (’33) Am 1933 Lah 231 (231, 232) : 34 Cr.L.J. 637, Sxihhdeo Raj v. Emperor. 
(S. 120-B, Penal Code and Ss. 19 and 20, Arms Act.) 

(’10) 11 Cr.L.J. 293 (294) : 6 Ind Cas 242 (Mad), Musalappa v. Emperor. (S. 147, 
Penal Code and S. 21A, Forest Act.) 

(’34) Am 1934 Oudh 457 (459) : 35 Cri L Jour 1417 ; 10 Luck 235, Onhar Singh 
V. Emperor. (S. 411, Penal Code and S. 19 (d), Arms Act.) 

(’02) 29 Cal 385 (386) ; 6 C W N 468, Gobind Koeri v. Emperor. (S. 225, Penal 
Code and S. 128, Railways Act.) 

(’28) Am 1928 Lah 34 (35) : 29 Cri L Jour 521, Mtihammad Khan v. Emperor. 
(S. 307, Penal Code and S. 20, Arms Act.) 

(’18) AIR 1918 Lah 148 (148) : 1917 Pun Re No. 44 Cr : 19 Cr.L.J. 100, Jai Singh 
V. Emperor. (S. 395, Penal Code and S. 20, Arms Act.) 

(’03) 30 Cal 822 (830) : 7 C W N 639, Birendra Lai v. Emperor, (S. 467, Penal 
Code and S. 82, Registration Act.) 

[See however (’36) Am 1936 Cal 686 (687) : 38 Cr.L.J. 1, Earidas v. Manmatha, 
{Held, ofience under S. 283, Penal Code, of creating obstruction in river bed by 
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2. OScnccs comviiiied on different occasions even though they 
may fall untler the same section.'’ 


extending a tank and making banks and oficneo under S. 7CI!, Rengal Embank- 
ment Act, are not distinct oflcncos vitliin tlie meaning of S. -lOa.) 

5. (’-10) AIR 1940 Mad 509(510) : (1910) 1 M L .T 428 (429) ; 41 Cr.L.J. 5S1, Jn n- 
Bor/a Lingadu. (Two distinct otienecs of theft in two separate lioiibcs eiiimot 
be joined together and tried at one and the same trial. Nor c.an two alternative 
charges under S. 411, Penal Code, in respect of the propertit.s stolon from the two 
houses be tried togctlior.) 

(’39) AIR 1939 Bom 129(138) ; 10Cr.E..T.579,Jtfli);dmiidrn '<■. Emperor. (Criminal 
breach of trust in respect of dificrent sums of monev on different occasion^.) 

(■37) AIR 1937 Sind 301 (301): 32SLR30:39Cr.L..l' oO.EmKror v. Shiralomal. 
(Accused persons consisting of two gronp.s having no connection with one another 
showing that they were cng;rged in the same transaction and ple.ying at different 
places, cannot be summarily tried together under s. 12, Bomb.ay I'rerention of 
Gambling Act.) 

(’82) 1882 All IV N 178 (178), Empress v. Lchha. (Dacoitie-.) 

(’82) 1882 All IV N ISO (180), Empress v. DetUa. (Do.) 

(’83) 1883 All IV N 12 (12), Empress v. Serna. (Do.) 

(’83) 1883 All IV N 107 (107), Empress v. Eiihhi. (Robborv.; 

(’16) Ant 1918 All 399 (100) : 40 All 505 : 19 Cr.L.,1.9G7, Kar-.muddin v. Lmieror. 
(Offence under S. 408, Penal Code.) 

(’19) AIR 1919 All 239 (239) : 20 Cri L .lo'ar 353, Fan jO v. Emperor. (Several 
murders in one day hut not so cormected as to nirresenl acts forming .“ame 
transaction.) 

(’24) AIR 1924 All 310 (317) : 40 All 51 : 25 Cr. L..T. 400, Eutoo Lai v. Emperor. 
(Offences under Ss. 323 and 342, Penal Code.) 

(’05) 2 Cri L Jour 480 (483) ; 29 Born 119 ; 7 Jioin L R 527, Emperor v. Jcihalal 
Ilarlochand. (Difiorenl receipts of stolcir property.) 

(’19) AIR 1919 Bom 111 (112, 11 1) : 20 Cr. L. J. 057, Bamnarnpar. .Imarchand 
Y. Emperor. (Charge.s in respect of items in two balance .sheets.) 

(’32) AIR 1932 Bom 277 (278) : 33 Cri L Jour C19, KrUhnaji Anant v. Emperor. 
(1805) 2 Suth W It Cr L 17 (17), Jit re Molia. 

(’08) 9 Siith \V It Cr 14 (15), Queen v. Feojdar Bop. (Offence under S. 193,1. P.C.) 
(’71) 15 Sutii W R Cr 5 (a), In rc,C. .l.Chettcr. (Misappropriation of each separate 
item of money.) 

(’73) 20 Suth IV R Cr 70 (70), Queen v. Sohrai Gou-allah. 

(’04) 1 Cr. L. J. 713 (714) : 81 Cal 1053 ; 8 C AV N 715, Ilira Lai v. Emperor. 
(’05) 2 Cri L Jour 393 (391) : 1 C L J 475, Emperor v. Esua SheiUh. 

(’05) 2 Cri L Jour 847 (851) : 0 G \V N 1027, Bam Sarttp v. Emperor. 

(’00) 3 Cr. L. J. Ill (112) : 2 CL J CIS : lOCWN o'lO.dohan Snbrana v. Emperor. 
(’00) 3 Cri L Jour 120 (127, 128) ; 33 Cal *292 : 10 C W N 32, Budhai Sheikh v. 
Tarap Sheihh. 

(’07) 0 Cr. L. J. 321 (323) : 11 C AV N 1128, .Ynitda Kumar Sircar v. Emperor. 
(’09) 9 Cri L Jour 277 (278) ; 1 lud Cas 335 (Cal), .Hi Muhammad v. Emperor. 
(’09) 10 Cri L Jour 469 (409) : 4 Ind Cas IG (Cal), Srish Chandra v. Emperor. 
(Cheating.) 

(’13) 14 Cri L Jour 449 (449) : 40 Cal 840 : 20 I. C. 009, Asgar Ali v. Emperor. 
(’20) AIR 1920 Cal 320 (321) : 27 Cr. L. J 203, Kcramat Mandal v. Emperor. 
(’04) 1 Cri L Jour 971 (971) (Lah), Bhagal Stngh v. Emperor. 

(’00) 4 Cri L Jour 490 (497) (Lah), Abdul Sattar v. Emperor. 

(’06) 1860 Pun Re No. 00 Cr, p. 71 (71), Mohur Banji v. Clninda. (Theft.) 

(’10) 11 Cr. L. J. 597 (598) : 8 lnd.Cas2‘29{hnh),WasawaSinghv.Ktng.Em2>eror. 
(’22) AIR 1922 Lah 144 (145) : 22 Cr. L. J. 505, Ganda Singh v. Emperor. (Theft 
and assault.) 

(’28) AIR 1928 Lah 037 (037) : 10 Lah 158 : 29 Cr. L. J. 737, Hayat \. Emperor. 
(’32) AIR 1932 Lah 015 (015) : 34 Cri L Jour 458, Jalal v. Emperor. 

(’89) 12 Mad 273 (275, 270) : 1 AA’cir 375, Quecn-JSmiercss v. Bamanna. 

(’96) 2 AVeir 299 (300), Public Prosecutor v. Kali Vajinan. 

(’10) 11 Cr. L. J. 477 (477) : 7 Ind Ca.s 390 (Mad), Shanmooga Tevan v. Emperor. 
(’ll) 12 Cr. L. J. 567 (507) : 12IndCasG55(SIad), JC.Rngiiot/'citdmRnov. Jfinpcrw. 
(Misappropriation on different occasions.) 

(’16) AIR 1910 Mad 702 (703) : 16 Cri L Jour 117 , Inre Erishnamma. (Every act 
in breach of the conditions of a license or permit is a distinct offence.) 

(’97) 11 C P L B Cr 6 (7), Empress v. Mf. Ganga. (Abduction of each girl is a 
distinct offence.) 


Section 23S'- 
KoteS 
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SEPAEATE CHAEGES FOE DISTINCT OFFENCES 


iGtion233 3. Offences committed against different 'persons^ 

Note 3 Offences of tlie same kind committed on one occasion though 

consisting of parts are not different offences but are to be treated as 
constituting only one offence. 

Illustrations 

(a ) The theft of several articles from one person or more at the same time.^ 
(h ) The receiving of stolen property belonging to diSerent owners or .the 
gains of different thefts but received at the same time.^ 


V97) 1 Oudh Gas 4 (7), Bam Adhin v. Queen-Empress. (Kidnapping.) 

(’22) AIR 1922 Oudh 2o0 (251) : 25 Oudh Cas 151 : 23 Cr. L. J. 6S7,GirjaDayal 
V. Emperor. (Cheating different persons at different intervals.) 

(’21) AIR 1921 Pat 291 (291) ; 21 Cr. L. J. Gld, Padmanabh Patnaihv. Emperor. 

(Receiving stolen articles by several persons at different times.) 

(’33) AIR 1933 Pat 488 (489) : 34 Cr. L. J. 892, Sachidanand Prasadw Emperor. 

(Withdrawing money on two different dates by forged withdrawal cheques.) 

(’ll) 12 Cr. L. J. 72 (72) : 9 Ind Cas 421 (Sind), Imperator v. AluJaro. (Offences 
under Ss. 379 and 215.) 

(’26) 27 Cr. L. J. 872(873) : 96 Ind Cas 120 (Sind), G7i7ifa7nov. (Receiving 

stolen property at different dates.) 

[See (’25) AIR 1925 Pat 20 (27, 28) : 3 Pat 503 : 25 Cri L Jour 738, Emperor v. 
BisUun Singh.] 

[Sec also (’06) 3 Cr. L. J. 391 (393, 399) : 33 Cal 12oG, Ahdxil Majidv. Emperor.] 

6. (’39) AIR 1939 Cal 32 (33) : 40 Cr. L. J. 290,EmpcrorY.AfsaruddiNaseraddi. 
(Two murders on same night — Two separate charges to be framed but may be 
legally tried together under the provisions of S. 234, Criminal P. C.) 

(’04)'l All L Jour 22577 (22577), In re Nand Lai. (Receiving different sums of 
money as illegal gratification from different persons.) 

(’04) 1 Cri L Jour 364 (364) : 26 All 195 : 1903 A W N 231, Emperor v. Fatu. 

(Dacoity in several houses in the same night.) 

(’66) 6 Suth W R Cr 83 (83), Queen v. Itioarec Dome. (Do.) 

(’68) 9 Suth W R Cr 30 (30), In the matter of Goolzar Khan. (Criminally intimi- 
dating three different persons.) 

(’07) 6 Cri L Jour 442(444) : 6 G.L. J.757, Tilahdhari Dasv. Emperor. (Criminal 
breach of trust with monies of different persons.) 

(’09) 9 Cri L Jour 277 (278) : 1 Ind Cas 335 (Cal), Ali Mxihammad v. Emperor. 

(Receiving property stolen from different persons.) 

(’26) 27 Cri L Jour 872 (873) : 96 I. C. 120 (Sind), Ghulamo v. Emperor. (Do.) 
(’09) 10 Cri L Jour 469 (469) : 4 Ind Cas 16 (Cal), Srish Chandra v. Emperor. 
(Cheating different persons.) 

(’22) AIR 1922 Oudh 250 (251) : 25 Oudh Cas 151 : 23 Cri L Jour 687, Girja 
Dayal v. Emperor. (Do.) 

(’16) AIR 1916 Cal 693 (699, 706) : 16 Cri L Jour 641, Bam Suhhag v. Emperor. 

(Causing hurt to different persons on one occasion.) 

(’66) 5 Suth W R Cr L 4 (4). (Do.) 

(’07) 11 Cal W N cclxxiv (cclxxiv). King v. Henry Agultus Berney. (Do.) 

[See also (’06) 4 Cri L Jour 394 (395) ; 4 C. L. J. 411, Manih Lai Mullich v. 
Corporation of Calcutta.] 

7. (’36) AIR 1936 Rang 94 (95) : 37 Cri L Jour 530, Nga Po E v. Emperor, 

(’81) 1881 All 'W N 154 (154), Queen-Empress v. Baghu Bai. 

(’97) 1897 Rat 927 (927), Queen-Empress v. Krishna Shahaji. 

(’26) AIR 1926 Nag 89 (90) : 26 Cri L Jour 1495, Bhura v. Emperor. 

(’72-92) 1872-1892 Low Bur Rul 168 (168), Queen-Empress v. Nga Po. 

(’72-92) 1872-1892 Low Bur Rul 475 (475), San Hla v. Qtiecn-Empress. 

(’05) 2 Cri L Jour 708 (709) ; 1905 Pun Re No. 58 Or, Har Dial v. Emperor. 

(’69) 11 Suth W R Cr 38 (38), Queen v. Sheikh Moneeah. 

(’20) AIR 1920 Cal 571 (573) : 21 Cr.L. J.682, Bijoy Krishna v. Saiish Chandra. 

8. (’93) 15 All 317 (318) : 1893 AWN 101, Queen-Empress v. Makhan. 

(’06) 3 Cri L J 207 (208) : 28 All 313 : 1906 A W N 22, Emperor v. Mian Ian. 
(’23) AIR 1923 All 547 (547, 548) : 45 All 485: 24 Cri L Jour 632, Sheo Charan v. 
Emperor. 

(’01-02) 1 Low Bur Rul 39 (40, 41), Nga Kywet v. Queen-Empress. 

(’88) 15 Cal 511 (513), Ishan Muchi v. Empress. 

(’23) AIR 1923 Cal 557 (558): 50 Cal 594:24Cr.L.J.707,GanesbiSfl7mv.Swpcror. 
(’89) 1889 Pun Re No. 26 Cr p. 85 (86) (FB), Sant Singh v. Empress. 
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(cj Tho making o£ any number of false allegations in one statement.^ Section 233 

(dj The misappropriation of several sums of money not proved to be com- HotsS 3-"S 

mitted on diSerent occasions and in regard to one x>erson,tO or of several boolcs of 
account in respect of the same estate, it or of several artioles.is 

(e) A single use of several forged documents as genuine, in a Court of Inw.lS 

(f) Receiving a bribe partly on one day and partly on anothcr.lt 

(g) The projection of one board attached to two different rooms, into the 
street, an offence under S. 11 of the Bombay District Municipalities Act.15 

(h) An alternative charge of perjnry.ic 

5. Separate charges. — For everj- distinct ofi'ence of tvliich any 
person is accused, a separata charge should be framed^ and this rule 
applies even though the case is one in ivhich the accused may be tried 
at ona trial for all the offences under the provisions of Ss. 234, 235, 236 
and 239.^ 

5. Non-compliance with the section. — In Subramaniya Iyer 
V. King-Emperor} in which a person was tried on an indictment 
charging him with fortyone acts extending over a period of two 
years, it was held by their Lordships of the Privy Council that this was 
plainly in contravention of s. 234 of the Code and that the defect 

(’10) 11 Cri L .Tour 597 (598) : 8 Ind Cas 229 (Lah), Wasatva Singh v. Emycror. 

(’28) AIR 1928 Lah 637 (637) : 10 Lah 158 : 29 Or. L. J. 737, Hayat v. Emperor. 

(’32) AIR 1932 Lah 615 (615) : 34 Cri L Jour 458, Jalal v. Emperor. 

(’34) AIR 1934 Pat 483 (485): 13 Pat 161:36 Cr.L..T. Si2,Ban:natha\. Emperor. 

See also S. 403 Note 5. 

9. (’09) 10 Cr.L.J. 150 (154); 36 Cal 808: 21 G.m,Bahhal Chandra y.Emperor. 

(’86) 13’ Cal 270 (271, 272), Poonii Singh v. Iladho Bhof. 

I’ll) 6 Mad H C R App ssvii (xxvii). 

[See however (’37) AIR 1937 Pat 176 (177, 178) : 38 Cri L Jour 97, Bamdin Lai 
V. Emperor. (S. 193, Penal Code — Single charge in respect of two or three false 
statements made in one deposition held to be defective.)) 

10. (’86) 14 Cal 128 (132), In the matter of Luchmi Narain. 

11. (’13) 14 Cr. L. J. 219 (222) : 19 I. C. 315 (Cal), Promotha Nath v. Emperor. 

12. (’21) AIR 1921 Cal 114 (115) : 22 Cri L Jour 666, Kali Charan v. Emperor. 

13. (’93) 20 Cal 413 (417), Qncen-Empress v. Baghtmafh Das. 

14. (1900-01) 5 Cal W N 332 (335), Jagat Chandra v. Lai Chand. 

(’ll) 12 Cr.L.J. 217 (224); 1911PunReNo.llCr: 10 1.C. 156, Giridbari v. Emperor. 

15. (’02) 4 Bom L R 942 (943), Emperor v. Atinarani. 

16. (’84) 10 Cal 937 (945), Habibullah v. Queen-Empress. 

Note 4 

1. (’71) 3 N W P H C R 314 (316), Queen v. Shco Churun, 

(1865) 3 Suth W R Cr L 15 (15). 

(1865) 4 Suth W R Cr L 9 (9). 

(’66) 5 Suth W B Cr L 5 (5). 

(’67) 7 Suth W R Cr, 8 (8), In re Kalaram Singh. 

[See also (’75) 7 N W P H C R 137 (144), Queen v. Jamurha.'] 

2. (’39) AIR 1939 Cal 32 (33) : 40 Cr.L.J. 290, Emperor v. Afsaruddi Nasiraddi. 

(’38) AIR 1938 P C 130 (135) : 39 Cri L Jour 452 : ILR (1938) 2 Cal 295 : 65 I A 

158 ; 32 Sind L R 476 (PC), Babulal Chaukhani v. Emperor. (Offences alleged to 
be committed in course of same transaction — Separate charges necessary.) 

(’37) AIR 1937 Pat 176 (177) : 38 Cri L Jour 97, Bamdin Lai v. Emperor. (False 
statements made in course of same deposition — Separate charges necessary.) 

(’04) 1 Cri L Jour 364 (364) : 26 All 195 : 1903 All W N 231, Emperor v. Fattu. 

(’27) AIR 1927 Cal 17 (20) : 54 Cal 237 : 28 Cri L Jour 99, Asimoddy v. Emperor. 

(In the course of one transaction three murders were committed and only one 
charge was framed — Overruled on another point in A I B 1939 P C 47.) 

(’08) 7 Cri L Jour 178 (178) (Mysore), In re Venkaiigadu. 

(’13) 14 Or. L. J, 449 (449); 40 Cal 846 : 20 I.G. 609, Asgar AH Bistoas v. Emperor. 

Note 5 

1. (’01) 25 Mad 61 (96, 97) : 28 Ind App 257 : 8 Sar 160 : 11 M. L. J. 233 (PC). 

. 2Cr.85. 
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Section 233 was one whicli could not be cured by S. 537. Tbeir Lordships observed' 
Mote S as follows ; 

“Their Lordships .arc unable to regard the disobedience to an express provi- 
sion as to a mode of trial as a mere irregularitj’. Such a phrase as irregularity is 
not appropriate to the illegality of ti-ying an accused person for many different 
offences at the same time and those offences being spread over a longer period 
than, by law, could have been joined together in one indictment. The illustration to- 
the section itself sufficiently shows what was meant. 

“The remedying of mere irregularities is familiar in most systems of jurispru- 
dence but it would be an extraordinary extension of such a branch of administering 
the criminal law to say that, when the Code positively enacts that such a trial as 
that which has tahen place here shall not be permitted, this contravention of the- 
Code comes within the description of error, omission or irregularity.” 

The question has arisen as to how far this decision is applicable- 
to a disobedience of the directions of this section. The section directs- 
two things, namely : 

1. that for every distinct offence of which any person is accused 
there shall be a separate charge, and 

2. that every such charge shall be tried separately unless the case- 
falls within the classes of cases mentioned in Ss. 234, 235, 236 and 239. 

Where a single charge is framed for several distinct offences and 
a single trial is held in respect of such charge and the case does not 
fall within Ss. 234, 235, 236 or 239, there is a non-compliance both as- 
regards the framing of the charge and as regards the mode of trial. 
Where separate charges are framed for the distinct offences but a single- 
trial is held in respect of all such charges and the case is not governed 
by Ss. 234, 235, 236 or 239, there is a non-compliance with the section 
as to the mode of trial. Where a single charge is framed for several 
distinct offences and a single trial is held in respect of such charge - 
and the case falls loithin Ss. 234, 236, 236 or 239, there is a non- 
compliance as regards the framing of the charge, but not with regard 
to the mode of trial. It has been held that a non-compliance of the- 
first kind is governed by the rule enunciated in Sithramaniya Iyer's- 
case and is an illegality not cured by s. 537;“ so also is a non- 
compliance of the second kind.?“ But a non-compliance of the third 

2. (’39) AIR 1939 Bom 129 (138); 40 Or. L.J. 579, BamcliandraBangov. Emperor. 
(’38) ILR (1938) 1 Cal 98 (110, 113) : 41 OWN 1112, Kamalal.anta Bay v. Emperor.. 
(Contravention of S. 233 read with S. 235 vitiates trial. S. 537 is no answer.) 

(’38) AIR 1938 Sind 164 (168) : 39 Cr. L. J. 881 : ILR (1939) Kar 64, CMiharmal 
Nirmaldas v. Emperor. 

(’15) AIR 1915 All 462 (462) ; 38 All 42 : 16 Cri L Jour 813, Kalha Prasad v.. 
Emperor. (Joint charge of breach of ti’ust and falsification of accounts.) 

(’19) AIR 1919 All 239 (239) : 20 Cri L Jour 353, Fanja v. Emperor, (Several' 
murders not so connected as to represent scries of acts forming same transaction 
— Single charge is illegal.) 

(’27) AIR 1927 All 223 (224): 49 All 312; 28 Cr.L.J. 171, Baman Lai v. Emperor.. 
(Single charge with respect to criminal breach of trust committed in various- 
distinct transactions extending over one year.) 

(’04) 1 Cri L Jour 875 (876) : 1904 All W N 223, Emperor v. Band Lai. 

(’07) 5 Cr.L.J. 341 (342):30Mad ^2^-’. U\,KasiVis-icanatliany. Emperor . 

(’13) 14 Cri L Jour 116 (117) : 18 Ind Cas 676 (All), Shanlmr v. Emperor. 

(’32) AIR 1932 Bom 277 (278, 279): 33 Cr.L. .1.619, Krishna ji Anantv, Emperor. 
(Single charge for offences under Ss. 380 and 457, Penal Code.) 

2a. (’22) AIR 1922 Lah 144 (145) ; 22 Cri L Jour 505, Ganda Singh v. Emperor.. 
(Charges for theft and assault.) 
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kind, •which has reference merely to the frame of the charge but not. 
to the mode of trial, is not governed by the Privy Council decision, 


(’31) AIR 1931 All 705 (70G) ; 32 Gr.L.J. 1031, Raghvhar Dayal v. Emperor. 

(’04) 4 Bom L R 440 (441), Emperor v. Lallnbhai Gokaldas. (Charges for offences 
under Ss. 471, 408 and 477A, Penal Code.) 

(’04) 1 Cr.L. J. 834 (834) ; 6 Bom L R 725, Emperor v. Wassanji Dayal. (Joinder 
of charges under Ss. 380 and 414, Penal Code.) 

(’14) AIR 1914 Gal 589 (589) : 15 Cri L Jour 472, SUyamhar Eoyal v. Emperor. 
(Charges of theft and grievous hurt.) 

(’15) AIR 1915 Cal 296 (297) : 41 Cal 722 : 15 Cr. L. J. 153, Bavtan BcJiari Das 
V. Emperor. (Joinder of charges under Ss. 477A and 409, Penal Code.) 

(’03) 1903 Pun Re No. 17 Crp.44(46): 1903PunLRNo.l49, Si7t57jnmv.A;)a2’stor. 
(’02) 20 Had 125 (127) : 2 ■'l\’'eir 295, Krislmaswami Fillai v. Emperor. 

(’31) AIR 1931 Oudh 86 (88) ; 0 Luck 441 : 32 Cri L Jour 540, Dubri Missir v. 
Emperor. (Charges under Ss. 409 and 477A, Penal Code.) 

(’01-02) 1 Low Bur Rul 361 (362), San Dailc v. Croum. 

(’03-04) 2 Low Bur Rul 10 (11, 12), Nga Lun Mating v. King-Emperor. 

(’04) 1 Cri L Jour 537 (539) ; 1904 Upp Bur Rul 1st Qr., Cr. P. C., 2, Emperor v. 
Asgar AH. (Charges under Ss. 457 and 360, Penal Code.) 

(’05) 2 Cr. L. J. 480 (484, 485, 499, 500) : 29 Bom 449 : 7 Bom L R 527, Emperor 
V. Jcthalal Hurlochand. 

(’09) 9 Cri L Jour 147 (148) ; 1 1. C. 69 (Cal), Tilalcdhari Mahion v. Lali Singh. 
(Joinder of charges under Ss. 225 and 379.) 

(’12) 13 Cri L Jour 485 (486) : 15 Ind Cas 485 (Rang), Nga Tha Gyi v. Emperor. 
(Charges under Ss. 454 and 325 I. P. C.) 

(’16) AIR 1910 Mad 550 (553) : 10 Cr. L. J. 323, Tirupana Goiud v. Emperor. 
(’16) AIR 1910 Cal 188 (195) : 42 Cal 957 : 16 Gr.L.J. ME , Amritnlal v. Emperor. 
(’21) AIR 1921 L B 51 (55):11 L B B 73:23 Gr.L.J. 49, H. M. Ttisoof v. Emperor. 
(’14) AIR 1914 L B 263 (264): 7 L B R 272 : 16 Cr.L. J. 44, Po Mya v. Emperor. 
(’04) 1 Cr.L.J. 872 (873) : 1904 U B R 2nd Qr., Cr. P. C., 9, Emperor v. Nga Tok Gyi. 
(’34) AIR 1934 Oudh 457 (459):10 Luck 235 : 35 Cr.L.J. 1417, Onkar v. Emperor. 
(’33) AIR 1933 Nag 327 (328):34 Cr.L.J. (ES,Bamcshwar Brijmohan x. Emperor. 
(Chai’ges for offences under Ss. 409 and 477A, Penal Code) 

(’33) 1933 Mad W N 326 (328), Venkaiasubbaya v. Emperor. (Joinder of charges 
for offences under Ss. 406 and 474, Penal Code.) 

(’12) 13 Cr.L.J. 21 (22) : 13 I.C. 213 (Mad), LnksMminarainapiiram v. Emperor. 
(Charges for offences under Ss. 409 and 477A.) 

(’21) AIR 1921 Lah 381 (382, 883):1 Lah 562:21 Cr.L.J. 620, Palilad v. Emperor. 
(’14) .\1E 1914 Lah 455 (456) : 1014 Pun Re No. 20 Cr : 15 Cr.L.J. 172, Banwari 
Lai V. Emperor. (Joint trial of persons separately accused of offences under 
Ss. 48 and 53, Excise Act.) 

(’08) 8 Cri L Jour 243 (248) : 1908 Pun Re No. 12 Cr, Mangal Singh v. Emperor. 
(Joint trial of several persons for separate offences.) 

(’04) 1 Cri L Jour 971 (971) (Lah), Bhagat Singh v. Emperor. (Do.) 

(1900) 1900 Pun Re No. 5 Cr, p. 13 (14):1900PunLRp.61, Jo?:? v.I?}?:prcss. (Do.) 
(’09) 9 Or. L. J. 277 (277) : 1 1. C. 335 (Cal), Ali Muhammad v. Emperor. (Do.) 
(’07) 6 Cr. L. J. 331 (323) : 11 C W N 1128, Nanda Kumar Sirkar v. Emperor. 
(’04) 1 Cri L Jour 58 (62) : 8 C W N 180, Fran Krishna Saha v. Emperor. (Prin- 
ciples of section apply to proceedings under S. 107 also.) 

(’02) 29 Cal 385 (386, 387) : 6 C W N 468, Gobind Kocri v. Emperor. 

(’28) AIR 1928 All 417 (417) : 30 Cri L Jour 214, Sewah v. Emperor. 

C24) AIR 1924 All 211 (211) : 25 Cri L Jour 964, Shaft v. Emperor. 

[Sec (’ll) 12 Cr. L. J. 266 (267) : 10 Ind Cas 331 {L!ih),Mahbub Ali x. Emperor. 1 
[Sec also (’08) 8 Cr.L.J. 152 (153) : 18 M L J 330, In re Bangaswamy Ghetltj.} 
See also S. 234 Note 7, S. 235 Note 13, S. 239 Note 21 and S, 537 Note 10. 

The following cases most of which loere decided before the date of the Frivy 
Council decision in 35 Mad 61 are no longer good law ; 

(’89) 12 Mad 273 (276) : 1 Weir 375, Queen-Empress v. Bamanna. 

(’96) 9 C P L B (Cr) 23 (23), Empress v. Amilal Fcrdhan. 

(’01) 1901 Pun Re No. 7 Cr, p.21 (25):1901 Pun LBNo.83,iLfflm7!»t7r v. Empress. 
(’92) 14 All 502 (504) : 1892 A W N 95, Queen-Empress v. Mulua. 

(’07) 6 Cr. L. J. 215 (216) : 1907 AWN 208, Emperor v. Bam Smgha. (Simiffy 
following 14 All 502 which was decided before the Privy Council decision in 
25 Mad 61.) 
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Section 233 and is only a curable irregularity.^ A conviction for an offence different 

Note S from that charged in a case not covered by S. 237 or S. 238 has been 

held to be a violation of the provisions of this section as regards the 
onode of trial and to he an illegality not curable under S. 537.“* The 
decision does not seem to be right as it does not take note of Ss. 232 
and 535 under which the absence of a charge is merely treated as an 
irregularity. 

An ohjection as to non-compliance with the requirements of the 

3. (’40) AIR 1940 Pat G03 (G05): 41 Cr. L. J. 523 (525), Chandra Narain Jha v. 
Emperor. (Three cases of cheating lumped together in one charge — No prejudice 
caused by defect — Trial not vitiated.) 

(’40) 41 Cr. L. J. 725 (72G) : 189 Ind Cas 258 (Oudh), Madho Singh v. Emperor. 
(■38) AIR 1938 P C 130 (135) : 39 Cr. L. J. 452 : 65 I A 158 : 32 S L R 476 : 1 L R 
(1938) 2 Cal 295 (PC), EabnlalGlioiulchaniv. Emperor. (Separate thefts alleged to 
be committed in course of same transaction — Separate charges necessary — But 
absence of separate charges not fatal where no injustice has in fact been occasioned.) 
(’38) AIR 1938 Sind 171 (174) : I L R (1939) Ear 204 : 39 Cr. L. J. 890, Emperor 
V. Balumal Hotchand. (Misjoinder of charges must be distinguished from error 
in statement of charge otherwise lawful.) 

(’37) AIR 1937 Pat 176 (178) : 38 Cr. L. .7. 97, Eamdin Lai v. Emperor. (False 
statements by witness while deposing — One charge framed in respect of all the 
statements — Defect will be condoned where the accused is not prejudiced, 
AIR 1933 Pat 488, followed.) 

(’33) AIR 1933 Cal G76 (678, 679) : 60 Cal 1394 : 34 Cr. L. J. 1219, Bajahuddin 
Mondal v. Emperor. 

(’16) AIR 1916 Cal 693 (705) : 16 Cr. L. J. 641, Bam Snhhag Singh v. Emperor. 
(Dissenting from 3 Cr. L. J. 141 ; 14 Cr. L. J. 449 ; 3 Cr. L. J. Ill and distin- 
guishing 6 Cr. L. J. 442.) 

(’34) AIR 1934 Sind 57 (60, 62) : 28 Sind L R 119 : 35 Cri L Jour 1337, Dur 
Mahomed v. Emperor. 

(’14) AIR 1914 Cal 288 (288) : 41 Cal 66 : 15 Cr. L. J. 224, Mnsai Singh v. Emperor. 
(’27) AIR 1927 Cal 330 (331, 332): 28 Cr.L.J. 347, Tamez Ehanv.Bajiabali Mir. 
(’28) AIR 1928 Cal 700 (701, 702) : 30 Cr. L. J. 799, Ajgar Shaikh v. Emperor. 
(’32) AIR 1932 Cal 390 (392) : 59 Cal 1233 : 33 Cr. L. J. 685, Superintendent and 
Bemcmbranccr of Legal Affairs, Bengal v. Banlatram Mudi. 

(’18) AIR 1918 Lab 242 (243, 244) : 1918 Pun Re No. 12 Cr : 19 Cr. L. J. 510, 
Emperor v. Mahomed Hussain. (Single charge in respect of documents forming 
part of one transaction.) 

(’19) AIR 1919 Mad 487 (490, 491) : 20 Cr. L. J. 354, Eumaraimithu Pillai v. 
Emperor. (Mere omission to frame sepai-ate charges does not vitiate trial (p. 490), 
but a misjoinder in one trial is illegal (p. 496).) 

(’21) AIR 1921 Oudh 49 (51) : 22 Cr. L. J. 344, Kalluw. Emperor. (Single charge 
for three murders in one transaction.) 

(’27) AIR 1927 Oudh 235 (236) : 2 Luck 430 : 28 Cr. L. J. 409, BachchuY. Piyara. 
(’33) AIR 1933 Pat 488 (490); 34 Cr. L. J. 892, Sachidanand Prasadx. Emperor. 
(’21) AIR 1921 Sind 47 (47, 48) : 16 Sind L R 15 : 23 Cr. L. J. 320, E^nperor v. 
Mcharali Bachal. 

(’06) 4 Cr.L.J. 415 (417) ; 11 C W N 54, Moharuddi Malita Y.Jadu Hath Ma 7 idul. 
(’34) AIR 1934 Sind 164 (166, 167) : 36 Cr. L. J. 231, Allahrakhio v. Emperor. 
(’30) AIR 1930 Mad 857 (858) : 53 Mad 937 : 32 Cr. L. J. 30, Bamaraju Thevan 
V. Emperor. (In this case there was as a matter of fact no contravention of S. 233.) 
(’34) AIR 1934 Oudh 244(245):35 Cr.L.J. 935, MendiLal v. Emperor. (Single charge 
for diSerent offences committed against diSerent persons in same transaction.) 
(’26) AIR 1926 Rang 53 (58) ; 27 Cr. L. J. 669, T^. M. Abdul Bahman v. King- 
Emperor. (Confirmed in AIR 1927 P C 44 (P C).) 

{See also (’34) AIR 1934 Cal 85 (86) : 35 Cr. L. J. 487, Bamisullahr. Emperor.} 
[But see (’30) AIR 1930 Sind 62 (64): 30 Cr.L.J. 1073, Ali Mahomedv. Emperor. 
(There was also prejudice in this case.) 

(’04) 1 Cr. L. J. 364 (365) : 26 All 195 : 1903 A W N 231, Emperor v. Fathi.} 

See also S. 537 Note 10. 

4. (’39) AIR 1939 All 665 (667) ; 40 Cr. L. J. 948, Thakur Singh v. Emperor . 
(Charge under S. 304, Penal Code — Conviction under S. 385 — S. 238, Cr, P. C., 
not applying — S. 537 does not cure defect of misjoinder.) 
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section regarding the mode of trial can be taken for the fai'st rime 
even in appeal.® 

6, Counter-cases. — The joint trial of two parties arrayed 
against each other in a riot at one and the same trial is altogether 
illegal and void under this section.^ It has been hold that even 
committals in such cases should be made separately and not all 
together, though it is in the power of the Sessions Judge to try them 
separately in spite of the joint committal.- Nor can the evidence for 
the prosecution in one case be used as evidence for the defence in the 
other case and vice versa. 

A sivi'idtaveojis trial of a case and a counter-case is not a joint 
trial and is not prohibited by the Code. 

A simultaneous trial in certain cases and in certain circumstances 
might be irregular and improper but that would not entitle the 
accused to have the whole trial set aside, unless the procedure adopted 
had prejudiced him in his defence.^ The proper course to pursue is to 
give each party or faction a separate trial so as to enable its several 
members to l^e examined as witnesses in the case in which they are 
the complainants.^ 

The question as to which case ought to be talcon first, depends 
upon the circumstances of each case. For instance, the case against a 
person should bo taken up first before the case in which he is the 
complainant, as it is not fair to force a person to throw himself open 

5. (’33) 1933 JIad W N 320 (328), Vcnl:a(asubba7jya v. Evipcror, 

Note 6 

1. (’06) 4 Cr. L. .T. 75 (70) ; 1900 Pun Ro Ho. 5 Or, Ala Dya v. Emperor. 

(’24) iUR 1924 Lah 104 (106, 107) '; 4 Lah 376 : 25 Cr.L..T. 08, Alki v. Emperor. 
(’25) .iMR 1925 Lah 149 (130) ^ 25 Cri L Jour 551, Muhammad v. Emperor. 

(’20) AIR 1920 Low Bur 90 (90) ; 22 Cri L Jour 707, Mamsa v. Emperor. 

(’03-04) 2 Low Bur Eul 100 (107), Nga Tlia Dun Aung v. Emperor. {A causing 
hurt to B and B causing grievous hurt to A.) 

(’69) 12 Suth W E Cr 75 (70), Queen v. Surroop Chunder Paul. 

(’83) 13 Cal L E 275 (278, 279), Chalcowri Ball v. Moti Kurmi. 

(’01-02) 1 Low Bur Eul 50 (56, 57), Queen-Empress v. Nga Aung Nyun. 

(’81) 1881 Pun Ee No. 26 Cr, p. 50 (57), Nmoab v. Empress. 

[Sec also (’09) 5 Nag L R 65 (66) : 9 Cr. L. J. 560 : 2 I. C. 240, Ganapat v. 
Emperor. (The principle applies also to joint inquiries under S, 107.) 

(’04) 1 Cr. L. J. 58 (00) : 8 C W N 180, Pran Krishna Saha v. Emperor, (Do.)] 
See also S. 239 Note 8. 

2. (’81) 1881 Pun Ec No. 22 Cr, p. 47 (49), Empress v. Eatbai. 

(’67) 8 Suth W E Cr 47 (52) (PB), Queen v. Sheikh Basil. 

(’68) 9 Suth W R Cr 33 (35), Queen v. Durzoolla. 

(’82) 1882 All W N 160 (161), Empress v. Pulandar Singh. 

See also Note 1 and S. 207 Note 5. 

2a. (’38) AIR 1938 Oudh 249 (249) : 39 Cri L Jour 929, Sarjti v. Emperor. 

3. (’20) AIR 1920 Pat 177 (179) : 21 Cr. L. J. 739, Dhako Singh v. Emperor. 

(’04) 1 Cr. L. J. 199 (203, 204) : 8 C W N 344, Sahadev Ahir v. Emperor. 

(’28) AIR 1928 All 693(593,595);60 All 457:30 Cr.L.J. 337, SukhaiAhir v. Emperor. 
(’25) AIR 1925 Pat 152 (153) : 25 Cr. L. J. 1018, Shafayat Khan v. Emperor. 
(’25) AIR 1925 Pat 619 (621) : 26 Cr.L.J. 1179, Bam Saran v. Nikhad Narain. 
[See also (’27) AIR 1927 P C 26 (27) : 8 Lah 193 : 28 Cr. L. J. 254 (PC), Madat 
Khan v. Emperor."] 

See also S. 239 Note 19. 

4. (’81) 1881 All W N 28 (29), Empress v. Bahadur Khan. (The necessity for 
this is greater where a right of private defence is asserted.) 
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Notes 5-6 
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Section 233 to cross-examination by the other side,*' or again if one case looks on 

Note 6 its face stronger than the other, it can he heard first.® No hard and 

fast rule can he laid down as to the procedure to he followed. There 
is nothing irregular in the judge trjdng each case to its conclusion 
and then pronouncing judgment in both. But it is necessary that — 

(1) the trial should he separate and the judgments should ho 
separately delivered ; 

(2) the conclusion in each case must he founded on and only 
on the evidence in that case ; and , 

(3) the judge must keep his hands free and not commit himself 

‘ to a decision one way or another and must detach himself 

' from extraneous considerations.” 

See also the undermentioned cases.® 

Again, simultaneous trials of the two cases before two different 
Courts over one and the .same occurrence are undesirable and both 
eases should he tried by one Magistrate or Judge one after the other.® 


Section 23^ 


2. 3 A-, ' (^) When a iierson is accused of more 


* Code of 1898, orismal S. 234. 

23d. ( 1) When n person is accused of more offences than one of the same 

kind committed within the space of twelve months 
from the first to the last of such offences, he mav 
be chai'ged with, and tried at one trial for, any 
number of them not exceeding three. 

(2) Offences arc of the same kind when they are punishable with the same 
amount of punishment under the same section of the Indian Penal Code or of any 
special or local law. 

Code of 1882 — Section same as original section of 1898 Code. 


Three offences of same 
kind within year may be 
charged together. 


5. (’25) AIE 1925 Cal 12G0 (12G2): 2GCr.L.J. 1G15, Hlakhan Maya v. Monindra. 
[See (’32) 1932 Mad W N G92 (7i0), Jaggit Naidn v. Emyeror.'] 

6. (’31) 1931 Mad W N 131G (1317), Satha Kvttia PiUai v. Pichai Cru=. 

7. (’33) AIE 1933 Mad 3G7 (3G9): 5G Mad 159 : 31 Cr.L.J. 175 (FB), M. Mouna- 
guruswavii Naickcr v. Emyeror. 

(’28) 29 Cr.L.J. 1059 (lOGO) : 112 I. C. 5G3(Lah), Emyeror v. Krishan MurariLal. 

(’30) AIE 1930 Mad 190 (191) : 31 Cr. L. J. 4G1, Krishna Pannadi v. Emyeror. 
[See (’32) 1932 Mad W N G92 (700-702), Jaggn Naidn v. Emyeror.'] 

8. (’38) AIE 1938 Pesh 10 (11) : 39 Cr. L. .1. 401 : 1938 Pesh L J 13, Ibrahim v. 
Emyeror. (Cross eases — Circular No. 52 of Judicial Commissioner’s Court, N.-W. F. 
Province — Cross cases relating to same transaction — File in c.ach case should be 
complete with regard to whole story.) 

(’3G) AIE 193G Lah 294 (295, 296): 37 Cr.L.J. 1033, Panna Lai v. Emyeror. (Two 
separate trials — Judgment only one document — Decisions separate and distinct — 
Findings in each based on evidence in each case — Judgment in one case based on 
its own evidence — Procedure held not illegal and accused not prejudiced thereby.) 

(’35) AIE 1935 Cal 548 (550) : 3G Cr.L.J. 1339, Kshitish Chandra v. Nannram 
Maldania. (Cross-cases — Magistrate hearing evidence in each case separately — 
— Same argument for both casesandone judgment delivered — Jfcfd, trial, though 
irregular, did not cause pi'ejudice to accused.) 

(’92) 20 Cal 537 (548), Qticcn-Emyrcss v. Chandra Bhuiya. (Cross-cases com- 
mitted separately — Sessions Judge hearing evidence in first case and then 
evidence in the second case — Examination of some accused in one case as 
prosecution witnesses in the other — Arguments in both heard together — Opinion 
of assessors taken at same time — Both cases dealt with in one judgment — Held 
that the procedure though irregular did not prejudice accused in defence.) 

9. (’23) AIE 1923 Cal G44 (645): 24 Cr.L.J. 940, Sheikh Samir v. BeniMadhab Goye. 
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-offences than one of the same kind committed ^vithin 
Three offences the spaco of tTYclve months from the 

yia'r may’beihlSd ^^St of SUCll offenCeS, 

together. “ Whether in respect of the same 
person or not, he maj^' he charged ^Yith, and tried at 
•one trial for, any number of them not exceeding 
three. 

(2) Offences are of the same kind when they 
•a.re punishable with the same amount of punishment 
under the same section of the Indian Penal Code or 
■of any special or local law: 

Provided that, for the luirpose of this section, an 
•offence punishable under section 379 of the Indian 
Penal Code shall be deemed to be an offence of the 
-same kind as an offence punishable under section 380 
-of the said Code, and that an offence punishable 
under any section of the Indian Penal Code, or of 
any special or local law, shall be deemed to be an 
■offence of the same kind as an attempt to commit 
such offence, when such an attempt is an offence. 


Synopsis 


1. Legislative changes, 

2. Section applies to trials and not 

to committals. 

3. ‘Person,’ if includes ‘persons’ — 

See Xoto Sa to S.239. 

4. “ Whether in respectofthesame 

person or not.” 


5. “ More offences than one,” 

6. ‘‘Committed within the space of 

twelve months.” 

7. Not exceeding three.” 

8. Offences of the same kind. 

9. Proviso. 


Olher Topics ( miscellaneous) 


'Distinct oflences. See S. 233 Note 3. 
Effect of violation of this section. See 
Notes 6 and 7. 

Forgery. See Note 5. 

'Object of the section. See S. 233 Note 1. 
■Offences and not charges. See Note 5, 
■Offences and not transactions. See Note 5. 
■Offences not of the same kind. See Note 8. 
■Offences under same section. See Note 8. 


Offences under Ss. 124Aand 153 A, I.P.C. 
See Note 5. 

Only one offence — Section inapplicable. 
See Note 5. 

Same series under different sections. See 
Note 5. 

Single trial and not separtite trials pro- 
hibited. See Note 5. 

Theft. See Notes 8 and 9. 


Section 234 
Note 1 


1. Legislative changes. 

Changes made in the Code of 1S82 — 

The tvords “committed within the space of t"n'elve months from 
•the first to the last of such offences” were substituted for the words 

Code of 1872 ; S. 453. 

More offences than 4S3. When a person is accused of more offences than 
■ one of same hind may one of the same kind; committed ■within one year of eaoli 
he charged within a other, he may be charged and tried at the same time for 
year of each other. any number of them not exceeding three. 

Explanation : — Offences are said to be of the same kind under this section 
■if they fall ■anthin the provisions of section four hundred and fifty five. 

Code of 1861 —Nil. 
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iction 234 “committed Tvithin one year of each other” occurring in the Code 
[otes 1-4 of 1872. 

Changes made by Act XVIII of 1923 — 

1. In sub-s.(l) after the words “such offences” the words “whether 

in respect of the same person or not” have been added. 

2. The proviso to sub-s. (2) is new. 

2. Section applies to trials and not to committals. — The 

section refers to a trial and not to a commitment. So, where an 
accused is committed to trial on more than three charges, the 
commitment is not illegal, as the Sessions Judge can limit the trial 
to three charges only.’- 

3. ‘ Person,’ if includes ‘ persons.’ — See Note 5a to S. 239. 

4. “ Whether in respect of the same person or not.” — 

Before the amendment of 1923, there was a conflict of opinions as to- 
whether the section was applicable to cases of offences committed 
against several persons, one set of cases holding that it applied only 
when the offences were committed against the same person’ and. 
another set holding that there was no such restriction and that it 
applied in all cases, whether the offences were committed against the 
same person or against different persons.^ The addition of the words 
“whether in respect of the same person or not” has removed this- 
conflict and a person can now be charged for offences of the same 
kind not exceeding three within a year, even if they were committed 
against several persons.^ 


Section 234 — Note 2 

1. (’17) AIE 1917 Mad 612 (612) : 17 CriL Jour 369, In re Erishnavmrihy Iyer. 

Note 4 

1. (’81) 4 All 147 (148) ; 1881 AWN 156, Empress of India v. Mzirari. 

(’83) 1883 All W N 39 (39) Evipt'ess v. Slieodin. 

(’83) 1883 All W N 107 (107), Empress v. DziTchi. 

(’04) 1 Cri L Jour 489 (490) (Kathiawar), In re Khavas Yasu Monji. 

2. (’83) 6 All 121 (124, 125) : 1883 AWN 241, Empress v. Earn Partah. 

(’84) 7 All 174 (178) : 1884 AWN 321 (FB), Queen-Empress v. Juala Prasad. 
(’17) AIR 1917 All 369 (369) ; 38 All 458 : 18 Cri L Jour 41, Emperor v. Jagar 

Deo. (4 All 147, not followed.) 

(’19) AIR 1919 All 26(27, 28) : 42 All 12 : 20 Cr.L. J. M2, BabuEam y. Emperor. 
(’87) 1887 Rat 331 (331), Qtecen-Empress v. Dhondi, 

(’83) 9 Cal 371 (373) : 11 C. L. R. 522, Mann Miya v. Empress. 

(’09) 10 Cri L Jour 272 (273) : 3 I. C. 319 (Cal), Sri Bhagivan Singh v. Emperor. 
(’15) AIR 1915 Cal 366 (367) : 43 Cal 13 : 16 Cri L Jour 332, Subedar Ahir v. 
Emperor. (Per Fletcher, J.) 

(’14) AIR 1914 Cal 288 (288) : 41 Cal 66 : 15 Cr. L. J. 224, Mzisai v. Emperor. 
(’17) AIR 1917 Mad 879 (880) : 17 Cri L Jour 479, In re Eaja Eao. 

(’23) AIR 1923 Mad 181 (181) : 23 Cr. L. J. 719, Kovaganti v. Emperor. (Passing 
counterfeit coins on different occasions to difierent persons on the same day — Joint 
trial is not illegal.) 

(’18) AIR 1918 Nag 147 (147) : 20 Cri L Jour 71, Krishnayya v. Emperor. 

(’23) AIR 1923 Nag 156 (156) ; 26 Cri L Jour 327, Tukaram v. Ganpat. 

(’17) AIR 1917 Pat 656 (656) : 2 PatL J209 : 18 Cr.L.J. 6U,BabuLal y. Emperor.. 
(’21) AIR 1921 L B 36 (37) : 23 Cr. L. J. 740: 11 L B E 45, Nga Po Kyin v. Emperor. 

3. (’39) AIR 1939 Cal 32 (33) : 40 Cri L Jour 290, Emperor y. Afsartiddi. (In, 
course of same night two murders committed at diSerent times and places — 
Charges may be legally tried together — ^But separate charges are necessary.) 

(’26) MR 1926 Pat 347 (348) : 27 Cri L Jour 909, Farsand Ali y. Emperor. 
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5. “More offences than one.” — The section applies oniy 
where a person is accused of more offences than one of the same kind, 
and not where he is charged with only one offence. A trial for such 
offence is not barred even though such offence is based upon various 
acts which by themselves are offences, and which extend beyond a. 
period of one year. In other words, the word “offence” in the section 
is not intended to include every act so connected with that offence as 
to form part of the same transaction.^ 

Jllustraiions 

1. A is charged with an ofience under S. 401 ot the Penal Code. It is based 
on several oBences o£ theft and various acis of association extending over more 
than one year. The trial is not bad under this section. The reason is that the 
gist of the oBence under S. -101 is association for the purpose of habitually 
committing theft or robbery and habit is to be proved by the aggregate of acts 
extending, it may be, over many years.^ 

2. A is charged with the oBence of waging w.ar under S. 121 of tho Penal 
Code, based upon seventeen separate incidents ranging over a period of fifteen 
months. The trial is not bad inasmuch as tho oflence under S. 121 is a single 
continuing oflonce.3 

3. A is charged with tho oBence of falsific.ation of accounts under S. 477A, 
Penal Code. Prosecution is not restricted to only three instances of falsification 
but any number of false entries or omission of entries m.ay be proved .3^ 

The section refers to “offences” and limits tho trial to three 
offences. “An offence” is defined in s. 4 ( 0 ) as an act or omission 
made punishable by any law for the time being in force, A single act 
or omission will bo only one offence though chargeable under several 
sections of the Penal Code. Thus, the printing of a seditious article 
on a particular date is only one offence though the accused may be 
charged therefor under Ss. 124A and 153A. The printing of another 
article of a similar nature on another date is another offence chargeable 
under the same two sections and of the same nature as the first. The 
two offences can therefore bo tried together at one trial under this 
section.'* This section does not allow a single trial in respect of two 
transactions of the same kind, each of such transactions being made 
up of offences of different kinds. Thus, when A was charged : (l) with, 
abetting of forgery in respect of the service of summons alleged to 
have been served on 21-10-1914; ( 2 ) with swearing a false affidavit with 
regard to the service of such summons; ( 3 ) with abetment of forgery 
in respect of the service of summons alleged to have been served on 
22-1-1915; and ( 4 ) with swearing a false affidavit as to the service of 
the latter summons, it was held that S. 234 did not apply and that the 
trial was bad,® inasmuch as there were four offences not of the same 

Note 5 

1. (’34) AIR 1934 Sind 57(64):28 S.L.E.llO :35Gr. L. J. 1S37, Diir Md. v. Emigeror. 
(’05) 2 Gr. L. J. 34 (37) : 1905 Pun Re No. 2 Or, BliagwatiDial v. King-Emperor. 

2. (’20) AIR 1920 Cal 87 (88) ; 47 Cal 154 : 21 Gr. L. J. 386, Kascin Aliv. Emperor. 

3. (’25) AIR 1925 Mad 690 (695); 49 Mad 74 : 26 Or. L. J. 1513, In re MalluBora. 
3a. (’31) AIR 1931 Cal 8 (9) ; 32 Gr. L. J. 318, Prafulla Chandra v. Emperor. 
(’15) AIR 1915 Cal 296 (297) : 15 Gr. L. J. 153 : 41 Cal 722, Eaman v. Emperor. 

4. (’08) 8 Or. L. J. 272 (277, 280) : 1 1. C. 641 : 33 Bom 77, Emperor v. Tribhuvandas. 

5. (’17) AIR 1917 Sind 40 (41) : lOS.L.R. 192: 18 Cr.L.J. 664, Gerimal\. Emperor. 

[See also (’07) 5 Or. L. J. 341 (342); 30 Mad 328, East Visiuanaihanv. Emperor. 

(OBences committed within one year in the course of three separate transactions- 
if they amount to more than three cannot be tried at one trial.)] 


Section 235> 
Koto 6 
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Section 28$ 
Notes 5-7 


kind, though there were hvo transactions of the same hind, namely 
in respect of the two summonses. 

The section bars only a single trial of more than three offences 
of the same kind committed within the space of a year. It does not 
mean that if the accused had committed fifty offences in the course 
of twelve months, only three shall be tried and the rest abandoned. He 
may be tried in batches of three at each trial under separate charges.*^ 
Further, the section merely authorises a combination of three offences 
in one trial. It does not bar a separate trial of the accused for each 
separate offence.^ Moreover, the effect of the section is not to make 
the three offences which are tried together under its provisions, one 
offence. The offences continue to be separate though there is only one 
trial for all of them.® 

6. “Committed within the space of twelve months.” — The 
Section provides for a single trial of offences committed within the 
space of twelve months. If the offences extend over a period longer than 
a year, a single trial therefor is illegal as contravening the provisions 
of this section, and the defect is not curable under section 537.^ 

7. “ Not exceeding three.” — An accused can under the section, 
be charged and tried at one trial for offences of the same kind not 
-exceeding three. A trial for more than three offences committed during 
the year, is contrary to the provisions of this section and is an illegality 
and not merely an irregularity covered by S. 537.^ Where a person is 


•6. (’18) AIR 1918 Pat 343 (344) : 19 Cri L Jour 255, Siial Prasad v. Emperor. 

7. (’10) 11 Cr. L. J. 337 (337,338): 5 1. C. 970 (Bom), Emperor v. Kashinath Bagaji. 

'(’78) 3 Cal 540 (541) : 1 Cal L R 478, Empress v. Dononjoij Baraj. 

•8. (’34) AIR 1934 Sind 185 (186) : 28 Siud L R 336 : 36 Cr. L. J. 608, Chelumal 
Bchumal v. Emperor. 

Note 6 

1. (’01) 25 Mad 61 (97) : 28IndApp257 : SSa.v IGO [PC), Szthramaniyav. Emperor. 
(OnappealfromandoverrulinglOML J 147 (FB),and alsooverruliug 27 Cal 839.) 

•(’10) 11 Cri L Jour 53 (54):4 I.C. 808 : 32 All 57, Sali Mttlla Khan v. Emperor. 

(’27) AIR 1927 All 223 (224) : 49 All 312 : 28 Cr.L. J.171, Baman Lai v. Emperor. 

■(’99) 26 Cal 560 (563) : 3 C W N 412, Queen-Empress v. Mali Lai. 

(’31) AIR 1931 Cal 357 (357, 358) : 32 Cri L Jour 195, Ealn Mian v. Emperor. 

(’05) 2 Cr. L. J. 130 (131): 1905 Pun Re No. 14 Cr, Dlimijibhoy v. Kaim Khan. 

■(’19) AIR 1919 Lah 440 (441) : 19 Cri L Jour 187, Emperor v. Jagat Bam. 

Note 7 

1. (’38) AIR 1938 Siud 164 (168); ILE (1939)Kar 64 : 39 Cr.L. J. 881, Ghuharmal 
Nirmaldas v. Emperor. 

•(’37) 1937 Mad W N 209 (209), Appalaswami v. Emperor, (Six counts of bribei-y 
and six counts of false personation relating to different dates and diSerent persons 
— Single trial illegal — Conviction held void and of no legal eSect.) 

(’36) AIR 1936 Cal 693 (694; : 38 Cri L Jour 201, Amiiava Ghose v. Emperor. 

(’01) 25 Mad 61 (90, 97): 28 Ind App257: 8Sarl60(PC), Subramaniya v. Emperor. , 

(’04) 1 Cri L Jour 875 (876) : 1904 AWN 223, Emperor v. Band Lai. 

(’08) 8 Cr. L. J. 4 (5) ; 30 All 351 ; 5 A L J 400 : 1908- A W N 152, Emperor v. 
Mata Prasad. 

(’10) 11 Cri L Jour 51 (52) : 5 Ind Cas 178 (All), Timed Singh v. Emperor. 

(’10) 11 Cr. L. J. 285 (286) : 5 I. C. 896 : 32 All 219, Sheo Saran Lai v. Emperor. 

(’18) AIR 1918 All 351 (352) : 19 Or. L. J. 161, Emperor v. Baghunath. (In this 
case, the High Court accepted the above in-inciple — However, in order to meet 
the ends of justice the conviction was not set aside.) 

■(’19) AIR 1919 All 239 (239) : 20 Cri L Jour 353, Emperor v. Fauza. 

•(’19) AIR 1919 All 413 (414) : 20 Cri L Jour 784, Avadh Behari v. Emperor. 

{’23) AIR 1923 All 483 (484) : 25 Cri L Jour 220, Ganga Prasad v. Emperor. 
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charged 'with more than three olTences at one trial, the Judge can, 
before the trial hajins, strilcc off a charge or charges so as to reduce 
the mimbor of charges to be tried to three.' After the trial bogin^^, 
hou'cver, the illegality cannot be cured I)y the striking out of the extra 
charges.^ See also s. 227, Note -l. 

This section must be read subioct to the special provisions of 
sub-section (2) of S.222 -u-ith regard to the offences of criminal breach 
of trust and dishonest misai>propriation of money, as to v'hich,sGc s.222 
and the Notes tliereunder. 

8. Offences of the same kind. — This section applies only 
where a person is accused of more offences than one of the xamc hind. 
It does not apply where a person is accused of offences wliich are not 
of the same Idnd, such as criminal broach of trust and falsification of 


<’02) -j Bom L B 433 (434), Emperor v. XalhalaL 

(’2G) AIE 192G Bom 110 (112) : 49 Bora892: 27Cr.L..T.30.j, Emperor v. Manant. 
(’34) Alll 1934 Bom 303 (30.3) ; 'ioCt.lj.S .Utl ,Klnmchnnd A. Mehtas' . Emperor . 
(’87) 14 Cal 128 (131), In the matter of Luchtm Knrain. 

(’98) 2 Cal IV N 341 (34C), Ehram Alif v. Queen-Empress. 

(’05) 2 Cr. L. J, 847 (850, 851) : 9 C iv N 1027, Earn Sarup Benin v. Emperor. 
(’27) .\IR 1927 Cal 91G (94G) : 28 Cri L .Tour 291, Krishna Lr.l v. Emperor. 

(’32) AIR 1932 Cal 377 (379) : 33 Cr.L..T. 3o7. Surendra Eat h Goner.mi v. Emperor. 
(’20) AIR 1920 Lali 193 (191) : 27 Cri L .Tour 793, Fitzmaurice v. Emperor. 

(’02) 2 Weir 299 (299), In re V enhata Lnul. 

(’07) 5 Cr. B. J, 91 (95, 90) : 29 .Mad .509 : 17 M L .T 239 : IMLT 309,.Mnjmral« 
Ohetty V. Emperor. 

(’12) 13 Cri L Jour 21 (22) : 13 I. C. 213 (Mail), Lnhshiminarain v. Emperor. 
012) 13 Cr. L. J, 124 (125) ; 13 I. C. 780 (Mad), Emperor v. .Wumuhhan Pillai. 
(’12) 13 Cri L Jour 125 (12G) : 13 I. C, 781 (Jfad), ^Inndi Ghnsi v. Emperor. 

(’17) AIR 1917 Mad 012 (012) : 17 Cr. L. J. 309, In rc Krishnnmurihy lyyer. 
(’22) .\IR 1922 Mud 433 (435) : 21 Cii L Jour 402, Shnma Sastri v. Emperor. 
(’30) AIR 1930 JIad 508 (509) : 31 Cr. L.J. 1195, Virastcamy Naidu v. Emperor. 
(’18) AIR 1918 Nag 22 (27) ; 19 Cri L .Tour 057, Jangilal v. Emperor. 

027) AIR 1927 Nng 22 (23) : 27 Cri L Jour 1099, Emperor v. Dhaneshram. 

031) AIR 1931 Oudh 80 (87) : 0 Lucl:441 : 32 Cr.L.J. 540, Duhri Misir v. Emperor. 
(’34) AIR 1934 Oudli 325 (320) : 35 Cri L .Tour lOlS, Gvnno v. Emperor. 

(’18) .\IR 1918 Pat 343 (314) ; 19 Cri L Jour 255, Sitcil Prasad v. Emperor. 

(’25) AIR 1925 Pat 023 (021) : 4 Pat 503 : 27 Cr.L.J. 3r>9,Jcoharan\-.namkishun. 
(’08) 8 Cr.L.J. 497 (502, 004);4 L B R 294:14 Bur LB 242, S.P. Chailcrji v. Emperor. 
(’09) 9 Cri L Jour 15 (20, 21) : 4 Low Bur Eul 315, Emperor v. Tha Byaw. 

(’33) AIE 1933 Rang 325 (320) : 34 Cr. L. J. 1179, Kga San Mya v. Emperor. 
(’17) AIR 1917 Sind 40 (41) : 10 S L R 192 : 18 Cr.L.J. mA.Gcrirnalv. Emperor. 
(’20) AIR 1920 Sind 129 (129, 130) : 20SLR 3 :27Cr.L.J.32,7/7/(?c?- v. Emperor. 
(’35) AIR 1935 Oudb 273 (274, 275) : 30 Cr. L. J. 518, Piarey Lai v. Emperor. 
[Sec (’35) AIR 1935 Bom 24 (25) : 36 Cr. L. J. 516, Emperor v. Stilcman Abhu. 
(Where it was held that the irregularity "cannot ho reg.arded a^ one not material 
and not having prejudiced the accused at the trial.’’) 

(’30) AIR 1936 Cal 078 (079) : 38 Cri L Jour 4, Girdharilal v. Emperor. [Held, 
on facts that there was no infringement of the provisions of S. 234.)] 

[See a Iso (’28)29 Cr.L.J. 287 (288): 107 1.C. 826(Pnl), Ja7Hj(;ia Prasad x. Emperor.] 
[But see (’08) 7 Cr.L.J. 95 (97) : 7 C. L. J. 63 : 35 Cal IGl, Bepin v. Emperor.] 
See also S. 233 Note 5, S. 235 Note 13 and S. 537 Note 10. 

2. (’08) 8 Cr.L.J. 281 (302,303,341) : 10 Bom L E 3AS,Emperor v. Bal Gangadhar 
'Pilate. 

3. (’07)5 Or.L.J. 94(95,90) : 29 Mad 509 ;17MLJ219 : 1 MLT 409, Slanarala 
Chetty V. Emperor. 

(’22) AIR 1922 Cal 401 (401):49 Cal 555:24 Cr.L..T. 80, Chetoo Kahearx. Emperor. 
(’26) AIR 1926 Lah 193 (194) : 27 Cri L Jour 793, Fitemaiirico x. Emperor. 

See also ,S. 227 Note 4. 
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accounts.^ The provisions of the section cannot he evaded by the 
omission to name the offences and sections of the statute in the charge, 
where in fact the accused has been charged with two offences which 
are not of the same kind.” 

Sub-section (2) provides that in order that offences may he of the 
same hind, they should he punishable — 

1. under the same section, and 

2. with the same amount of punishment. 

See the undermentioned cases® for examples of offences which 
are not of the same kind. 

See also Note 3 to s. 233. 


Note 8 

1. (’37) AIE 1937 Sind 1(1) : 3qSLE391 : SSCr. L. J.324, Em2;e)-orv.ilfo7jamma^ 
Ismail. (Offences of falsification of accounts and criminal breach of trust even 
though they relate to the same transaction, are not one offence and three charges 
of criminal breach of trust and three charges of falsification of accounts cannot 
be combined together at one trial.) 

(’26) AIE 1926 Bom 110 (111) : 49 Bom 892 : 27 Gi\L.3. 305, Emperor v.Manant 
K. Mehta. 

(’07) 5 Gr.L.J. 341(342) : 30 Mad 328 : 17 ML J 141, KasiVisiuanathanx, Eviperor. 
[.See (’13) 40 Cal 318 (319) : 20 Ind Cas 412 (413) : 14 Cr. L. J. 428, Nityagopal 
v.Jiban Krishna. (But two unconnected charges of falsification of accounts can 
be tried at one trial under S. 234.)) 

2. (’37) AIE 1937 Sind 293 (295): 39 Gr.L.J. 123: 32 S L E 87, Mohanlal v. Emperor. 

3. (’39) AIE 1939 Bom 129 (138) : 40 Cr. L. J. 579, Bamchandra Bango v. Emperor, 
(Offence of fabrication of false evidence relating to items partly or wholly uncon- 
nected with the charge of criminal breach of trust is a distinct offence.) 

(’39) AIE 1939 Cal 82 (33) : 40 Cr. L. J. 290, Emperor v. Afsaruddi Naseraddi. 
(Murder and grievous hurt are not offences of the same kind and so cannot be 
tried together.) 

(’98) 21 All 127 (131, 132) : 1898 AWN 205, Queen-Empressv.MathuraPrasad, 
(Ss. 161 and 409, 1. P. C.) 

(’82) 8 Cal 450(454): 10 C LE 421, Empress v. SrinathKur. (Ss. 167 and 466,1. P. C. 
(’17) AIE 1917 Sind 40 (41) : 10 Sind L E 192 : 18 Gv.Ii.d .00i,GerimalEem(in‘ 
mal V. Emperor. (Ss. 193 and 465 w’ith 109, 1. P. C.) 

(’29) 1929 Mad W N 395 (397), Collett v. Emperor. (Ss. 279 and 304, 1. P. C.) 
(’13) 14 Cr. L. J. 116 (116) : 18 Ind Cas 676 (All), Shankcr v. Emperor. (Ss. 302 
and 323, 1. P. C.) 

(’92) 14 All 502 (503, 504) : 1892 AWN 95, Queen-Empress v. Muliia, (Ss. 302 
and 392, 1. P. C.) 

(’24) AIE 1924 All 316 (317) : 46 All 54 : 25 Cr. L. J. 466, Puttoo Lai v. Emperor. 
(Ss. 323 and 342, I. P. C.) 

(’24) AIE 1924 All 454 (455) : 46 AlllSS: 25 Gr.L.J. 552, BadluShahv. Emperor. 
(Ss. 366 and 368, 1. P. C.) 

(’02) 15 C PLECr53(54),ilmpc?-o?-v.Eis7m?tPa7iita.(Ss.380,454and457,I.P.C.) 
(’32) AIE 1932 Bom 277 (278) : 33 Cr. L. J. 619, Krishnaji Anant v. Emperor, 
(Ss. 380 and 457 Penal Code.) 

(’04) 1 Cr.L. J.537{539) : 1904TJBElstQr.Cr.P.C.2,E;7ji«e}*orv.Asffa?’Ali. (Do.) 

( 32) AIE 1932 Sind 64 (65) : 26 Sind L E 191 : 33 Cr. L. J. 650, Emperor v. 
Attursing. (Ss. 408 and 477A, I. P. C.) 

(’26) AIE 1926 Bom 110 (112) : 49 Bom 892 : 27 Gr.L.J. 305, Emperory.Mananf 
K. Mehta. (Do.) 

(’33) AIE 1933 Nag 327 (327, 328) : 34 Cri L Jour 673, Bameshwar Brijmohanv, 
Emperor. (Ss. 409 and 477A, I. P. C.) 

(’02) 4 Bom L E 433 (434), Emperor v. Nathalal. (Do.) 

(’32) AIE 1932 Cal 486 (486) : 33 Cr. L. J. 265, Nagendra Nath v. Emperor. (Do.) 
(’07) 5 Cri L Jour 341 (342) : 30 Mad 328 : 17 M L J 141 : 2 M L T 177, East 
yisivanathan v. Emperor. (Do.) 

(’82) 8 Cal 634 (636) : 10 C L E 466, Empress v. Uttom. (Ss.411 and 413, I.P.C.) 
(’34) AIE 1934 Pat 170 (172) : 35 Cr. L. J. 3\4:,Jangli Mianv . Emperor. (Accused 
charged in alternative of kidnapping or abduction of minor girl — Separate charges 
must be framed in respect of each offence.) 
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9. Proviso. — The proviso lays rlo-\vn specifically that an attempt 
to commit au offence is of the same kind as the actnal offence, v.-heu 
such attempt is itself an offence. It also iirovidos that offences nndev 
Ss. S79 and 380 of the Penal Code are of the same kind even though 
punishable under different sections and vitb different punishmonrs, 
thus overruling the view held in the undermentioned cases' that 
they were not offences of the same kind. 


235.='-= ( 1 ) If, in one series of acts so connected 
Trial for more togotlier OS to fomi tlic SRine transaction, 
than one offence. yQQrc offcnccs than onc are committed 
by the same iierson, he may be charged with, and 
tried at one trial for, every snch offence. 


’ Code of 1882 : Section same as that of 1893 Code. 

Code of 1872 : S. 454. 


454. I. — If in one set of fact.':, so connected together a® to form the same 
41 transaction, more ofiences tlian one are committed 

‘ tried for every such offence at tiie lame time, 

n. — If n single act falls within two separate (lefinitions of any law in force 
rt... j 7 „ for the time being, b}’ which offences arc defined or 

^ punished the por.con who docs it may bo charged 
vi iin (ti dcfii i i ,. with each of the ofTcnces so committed, but he must 
not receive a more severe punishment than could bo awarded, by the Court which 
tries him, for cither. 

Ill, — If several acts, of which one or more than onc would by itself constitute 
. , ,, , an offence, form, when combined, an offence under 

_ Acts .cvcralhj consUtut- provisions of anv law in force for the tiraebeing, 

5”^ by which offence .s arc defined or punished a person 

hut collectively coining ^ogg ^lav ho charged with every offence 
willnn onc definition. commiUed, but he r^ust not 

Tccoive for such offences, collectively, a punishment more severe than that which 
might have been awarded, by the Court trying him, for any one of such offences, 
or for the offence formed by tbeir combination. 

Illustrations 


To Paragraph I. — 

(a) A rescues B, a person in lawful custody, and causes grievous hurt to C, 
a constable in whoso custody B was. A may be separately charged with, convicted 
of, and punished for, offences under Ss. 225 and 333, Indian Penal Code. 

(b) A has in his possession several counterfeit seals with the intention of 
committing several forgeries. A may bo separately charged with, convicted of, and 
punished for, the possession of each seal for a distinct forgery under S. 473, Indian 
Penal Code. 

(c) A, with intent to cause injury to B, institutes proceedings against him, 
Imowing there is no just or lawful ground for such proceedings. A also falsely 
charges B with having committed an offence. A may bo separately charged with, 
convicted of, and punished for, two ofiences under S. 211, Indian Penal Code. 

(d) A, with intent to injure B, brings a false charge against him of having 
committed an offence. On the trial, A gives false evidence against B. A may be 
separately charged with, convicted of, and punished for, offences under Ss. 211 and 
194 or Section 195, Indian Penal Code. 


(’34) AIR 1934 Bom 303 (305) : 35 Cr. L. J. 1477, Khimchand A . Mehta v. Emperor. 
(Cl. (a) (iii) and Cl. (b) (ii) of S. 103 of the Presidency Towns Insolvency Act.) 

Note 9 

1. (’16) AIR 1916 Cal 124 (124) : 17 Cr.B.J. 224, Bahivian Blbi v. MubaraJcMondal. 
(’18) AIR 1918 Nag 107 (108) : 20 Cri L Jour 751, Hari Singh v. Emperor. 


Section 235 
Note 9 
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Section 235 


(2) If the acts alleged constitute an offence falling 

Offence falling within witMn two OF luoFe Separate defini- 
!o definitions. tions of unj^ law in force for the 


(c) A, knowing that B, a female minor, has been kidnapped, wrongfully 
confines her and detains her as a slave. A may bo separately charged with, con- 
victed of, and punished for, ofienccs under Ss. 3GS (read with S. 307) and 370, 
Indian Penal Code. 

^/J A, with six others, commits the olTences of rioting, grievous hurt and of 
assaulting a public servant engaged in suppressing the riot. A may be separately 
charged with, convicted of, and punished for, offences under Ss, 147, 325 and 152, 
Indian Penal Code. 

CgJ A criminally intimidates B, C and D at the same time. A may be 
separately charged with, convicted of, and punished for, each of the three offences 
under S. oOG, Indian Penal Code. 

(h) A intentionally causes the death of three persons by upsetting a boat. A 
may be sepamtely charged with, convicted of, and punished for, three offences 
under S. 302, Indian Penal Code. 

To Paragraph II. — 

(i) A commits mischief by cutting down a tree in a Government forest. The 
tree overhangs the bank of a river and falls into the stream. A commits theft by 
having severed the tree and bj’ floating it down the river to his village where he 
sells it. A may be separately charged with, and convicted of, offences under S3,42G 
and 379, Indian Penal Code; but the Court which tries him may not inflict a more 
severe sentence than if it had convicted under S. 379 only. 

(j) A wrongfully strikes B with a cane. A may be separately charged with, 
and convicted of, offences under Ss. 352 and 323, Indian Penal Code, but the Court 
which tries him may not inflict a more severe sentence than if it had convicted 
him under Section 323 only. 

f/cj A wrongfully kills a bufialo worth sixty rupees belonging to B, and then 
takes away the carcass in a manner amounting to theft. .4 may be separately 
charged with, and convicted of, offences under Ss. 429 and 379, Indian Penal Code; 
but the Court which tries him may not inflict a more severe sentence than if it 
had convicted him under S. 429 only. 

(ij Several stolen sacks of corn arc made over to .4 and B, who know they 
arc stolen property. .4 and B thereupon assist each other to conceal the sacks at 
the bottom of a grain pit. .4 and B may be separately charged with and convicted 
of, offences under Ss; 411 and 414, Indian Penal Code; but the Court which tries 
them may not inflict a severer sentence than if it had convicted them under one of 
those Sections only. 

CviJ A uses a forged document in evidence, in order to convict B, a public 
servant, of an offence under S. 1G7. .4 may be separately charged with, and 
convicted of, offences under Ss. 471 (read with S.4GG)and 19G, Indian Penal Code; 
but the Court which tries him may not inflict a severer sentence than if it had 
convicted him under one of those Sections only. 

To Paragraph III. — 

fnj A commits house-breaking by day with intent to commit adultery aud 
commits, in the house so entered, adultery with B’s wife. .4 may be separately 
charged with, and convicted of, offences under Ss. 454 and 497, Indian Penal Code; 
but the Court which tries him may not inflict a severer sentence than if it had 
convicted him under S. 497 only. 

CoJ A robs B, and in doing so, voluntarily causes hurt to him. A may be 
separately charged with, and convicted of, offences under Ss. 323, 392 and 394, 
Indian Penal Code; but the Court which tries him may not inflict a severer sentence 
than if it had convicted him under S. 392 or S. 394 only. 

(p) A entices B, the wife of G away, and then commits adultery with her. A 
may be separately charged with, and convicted of, offences under Ss. 498 and 497, 
Indian Penal Code; but the Court which tries him may not inflict a severer sentence 
than if it had convicted him under S. 497 only. 

Code of 1861 : S. 240. 

540. When it appears to the Magistrate that 
Charges in cases falling the facts which can be established in evidence show 
within Uvo or more Sections a case falling within twoor more sections ofthe Penal 
of the Penal Code. Code, the charge shall contain two or more heads, each 

of which shall be applicable to one of such sections. 
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time being by vrbicb offences are defined or punished, 
the person accused of them may be charged with. and. 
tried at one trial for, each of such offences. 

(3) If several acts, of which one or more than 
Ads constituting one One would bv itself or themselves 

whe^comtine^^'diU- constitute uu offencB, constitute 
erent offence. whcu Combined a different offence, 

the person accused of them may be charged with, and 
tried at one trial for, the offence constituted by such 
acts when combined, and for any offence constituted 
by any one, or more, of such acts. 

(4) Nothing contained in this section shall affect 
the Indian Penal Code, section 71. 

Ilhisirations 

TO SUB-SEOTION (1) — 

( a) A rescues B, a person in lawful custody, and in so doing causes grievous 
hurt to G, a constable in whose custody B was. A may be charged with, and 
convicted of, offences under Ss. 22-5 and 333 of the Indian Penal Code. 

('bj A commits house-brealcing by day with intent to commit adultery, and 
commits in the house so entered adultery with B’s wife. .4 may be separately 
charged with, and convicted of, offences under Ss. 4.54 and 497 of the Indian 
Penal Code. 

fcj A entices B, the wife of G, away from C, with intent to commit adultery 
with B, and then commits adultery with her. A may be separately charged with, 
and convicted of, offences under Ss. 498 and 497 of the Indian Penal Code. 

CdJ A has in his possession several seals, knowing them to be counterfeit 
and intending to use thenr for the purpose of committing several forgeries punish, 
able under S. 4GG of the Indian Penal Code. A may bo separately charged with, 
and convicted of, the posses.sion of each seal under S. 473 of the Indian Penal Code. 

feJ With intent ’to cause injury to B, A institutes a criminal proceeding 
against him knowing that there is no just or lawful ground for such proceeding ; 
and also falsely accuses B of having committed an offence, knowing that there is 
no just or lawful ground for such charges. A may be separately charged with, and 
convicted of, two offences under S. 211 of the Indian Penal Code. 

ffj A, with intent to cause injury to B, falsely accuses him of having 
committed an offence, knowing that there is no just or lawful ground for such 
charge. On the trial, A gives false evidence against B, intending thereby to cause- 
B to be convicted of a capital offence, A may be separately charged with, and 
convicted of, offences under Ss. 211 and 194 of the Indian Penal Code. 

fffj A, with six others, commits the offences of rioting, grievous hurt and 
assaulting a public servant endeavouring in the discharge of his duty as such to 
suppress the riot. A may be separately charged with, and convicted of, offences 
under Ss. 147, 325 and 152 of the Indian Penal Code. 

fhj A threatens S, G and D at the same time -with injury to their persons 
with intent to cause alarm to them. A may be separately charged with, and 
convicted of, each of the three offences under S. 506 of the Indian Penal Code. 

The separate charges referred to in Illustrations faj to (h) re.spectively may 
be tried at the same time. 

TO SUB-SECTION (2) — 

(i) A wrongfully strikes B with a cane. A may be separately charged with, 
and convicted of, offences under Ss. 352 and 323 of the Indian Penal Code. 

(j) Several stolen sacks of corn are made over to A and B, who know they 
are stolen property, for the pur-pose of concealing them. -4 aird B thereupon 
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voluntarily assist each other to conceal the sacks at the bottom of a grain pit. A 
and B may be separately charged with, and convicted of, oGences under S. 411 and 
414 of the Indian Penal Code. 

(Ic) A exposes her child with the knowledge that she is thereby likely to 
cause its death. The child dies in consequence of such exposure. A may be 
separately charged with, and convicted of, oGencos under Ss. 317 and 304 of the 
Indian Penal Code. 

(l) A dishonestly uses a forged document as genuine evidence, in order to 
•convict B, a public servant, of an oGence under S. 1G7 of the Indian Penal Code, 
A may be separately chai'gcd with, and convicted of, oGences under Ss. 471 (read 
with 4GG) and 19G of the same Code. 

TO SLB.SECTION (3) — 

(m) A commits robbery on B, and in doing so voluntarily causes hurt to 
him. A may be separately charged with, and convicted of, oGences under Ss. 323, 
392 and 394 of the Indian Penal Code. 


Synopsis 


1. Scope of the section. 

2. "Same transaction” — Sub-s.(l). 

3. "More offences than one.” 

4. "Are committed by the same 

person.” 

"5. " May be tried at one trial.” 

6. "Trial” includes conviction. 

7. Sub-section (2). 

‘8. "Constitute, when combined, a 
different offence” — Sub-s.(3). 

9. Sub-section (4). 


10. Illustration (j). 

11. Sections 234, 235 and 236, if 

mutually exclusive — See Note 2 
under S. 239. 

12. Failure to charge under sub- 

section (1) — Subsequent trial 
therefor — S. 403 — See S. 403 
and Notes thereto. 

13. Joint trial for several charges 

not forming part of same trans- 
action — Effect. 

14. Offences forming part of same 

transaction — Jurisdiction to try. 


Oilier Topics (miscellaneous) 


Acts include illegal omissions. See S. 3, 
sub-s. (2) of General Clauses Act. 

Burden of proof on prosecution as to ap- 
plicability of Ss. 234 to 239, See Note 1, 

Connected as cause and oGect. See Note 2. 

■Connected as principal and subsidiary 
acts. See Note 2. 

Conspiracy and oGence for which con- 
spiracy formed. See Note 2. 

Desirability of avoiding embarrassment. 
Sec Note 5. 

Identity of purpose and continuity of 
action. See Note 2. 

Instances. See Note 2. 


Joint charges. See S. 233 Note 1. 

Joint trial, some with jury and some 
with assessors. See S. 2G9, sub-s, (3), 

OGences for which complaint by or on 
behalf of Government is needed. Sec 
Note 5. 

OGences under diGerent sections or 
dednitions. See S. 233 Note 3. 

Prejudice to accused. See Note 5. 

Proximity of time. Sec Note 2. 

Question of same transaction is one of 
fact. See Note 2. 

Section permissive and not mandatory. 
See Note 5. 


1. Scope of the section. — This section is another exception to 
the rule in S. 233 that there should bo a separate trial for every offence 
■charged. Where the case falls within this section, a single trial for 
more offences than one is legal. The exception only extends, however, 
to the trial and not to the framing of charges. The general rule that 
every offence should be charged separately applies, though there may 
be one trial for all such offences under the provisions of the section.^ 
See also Note 4 under s. 233. 


Section 235 — Note 1 

1. (’39) AIR 1939 C.al 321 (322) : 40 Cri L Jour G49, Nanda Ghose v. Emperor. 
'(’38) AIR 1938 Bom 481 (484) : ILR (1939) Bom 42 : 40 Cri L Jour 118, Emperor 
V. Earamalli Gulamali. 

(’03) 1 Cri L Jour 3G4 (364) : 2G All 195 : 1903 AWN 231, Emperor v. Fattu. 
‘■(’27) AIR 1927 Cal 17 (20) : 54 Cal 237 28 Cri L Jour 99, Azimaddy v. Emperor 
(Overruled on another point in A I R 1939 P C 47.) 
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Separn.to trial for different offences beinp the rnlc and joint trial 
the exception," the hnrden of proof is on the jirosccution to show that 
the case falls within the exceptions to the general rale." 

See also the undermentioned case.* ^ 

2. “Same transaction” — Sub-section (1). — Suh-srction (i) 
provides that an accused person may he charged v.-ith and tried at one 
trial for any number of offences which he is alleged to have committed 
in one series of acts so connected together as to form part of the 
■“same transaction.”^ The expression ‘Vame transaction” has, however, 
not been defined in the Code. From its very nature the word 
“transaction” is incapable of exact definition and appears to have been 
purposely used because it has this quality." It should be interpreted, 
not in any special or technical way, but in its ordinary etj'inological 
meaning" of “an affair” or “a carrying through.”^ The Court may also 

2. (’38) ILE (1938) 1 Cal 98 (lOG), Kair.ala Kanta Bay v. Einycror, 
f'23) AIR 1923 All 68 (88) : 21 Cvi L Jour 155, Ganesh Lai v. Emycror. 

See also S. 233 Note 2. 

3. (’15) AIR 1915 AH 380 (381) : IG Cri L .Tour 795, Sohan Lai v. Emperor. 
f ’23) AIR 1923 All 88 (88) : 24 Cri L .Tour 155, Ga-.icsh Lai v. Emperor. 

4. (’37) AIR 1937 Cal 99 (114) : 38 Cr. L. .7. 818 (SB), JUendra Kath\. Emperor. 
(Anything contained in tho Criminal Law Amendment Act, does not bar the 
operation o£ tho provisions of the Code of Criminal Procedaro ns contained in 
Sections 190, 235, 236 and 237.) 

Note 2 

1. (’38) AIR 1938 Bom 481 (181) : ILR (1939) Bom 42 : 40 Cr.L.J. 118, Emperor 
V. Earnmalli Gulamali. (If oOcnccs are committed in the course of the same 
transaction tlicy may be tried together, although they arc more than three in 
number and estending over a period of more than a year.) 

•(1900) 1 Low Bur Rul 33 (35, 3G) (FB), Quccii-Emprcss v. AwlVa. (Illicit working 
of still and possession of spirit manufactured in that still.) 

{’15) AIR 1915 All 380 (380) : IG Cri L .Tour 795 (790), Sohanlal v. Emperor, 
(OHences under Sections 403 and '417, Penal Code, can bo tried together.) 

2. (’3C) AIR 1936 Bom 15 }(15G):C0 Bom 148:37 Cr.L.J. 688, Shapnrjiv. Emperor. 
'(’08) 8 Cri L Jour 191 (195) ; 1 Sind L R 73, Emperor v. Ghnlavi. 

<’25) AIR 1925 Sind 233 (235) : 18 Sind L R 199:27 Cr.L.J. 257, Franl: Crossly 
Woodirard v. Emperor, 

<’21) AIR 1921 All 19 (22) : 22 Cri L .Tour G41, Sanumati v. Emperor. 

<’23) AIR 1923 All 88 (88):24 Cri L Jour 155, Ganeshi Lai v. Emperor. 

<’91) 15 Bom 491 (495), Qiiecn-Emprcss v. Fahirappa. 

(’27) AIR 1927 Bom 177 (183) : 51Bom310:2SCr.L. ,T. 373, Sejmal v. Emperor. 
<’05) 2 Cr.L.J. 578 (581):30 Bom 49:7 Bom L R G33, Emperor wDaltoJlanmant. 
■(’33) AIR 1933 Bom 266 (267) : 57 Bom 400:34 Cr.L.J. 870, Mazarali\. Emperor. 
(’20) AIR 1920 Lah 265 (267) : 1 Lah 5G2 : 21 Cr. L. J. 620, Palilad v. Emperor. 
•(’27) AIR 1927 Lah 274 (275) : 28 Cri L Jour 357, Mtihammadi v. Emperor. 

(’25) AIR 1925 Mad 090 (700) : 26 Cr. L. J. 1513 ; 49 5Ind 74, In rc ilallu Dora. 
•(’10) 11 Cri L Jour 258 (259) : 5 1 .0. 847 ; 33 Mad 502, Choragudi Venhatadri v. 
Emperor. (It is not necessary or advisable to attempt to define it.) 

3. (’36) AIR 1930 Bom 154 (15G):60 Bom 148:37 Cri L I om 088, ShapurjiSorabji 
V. Emperor. (Common sense and ordinary uscof language must decide whether 
on the facts of a particular case, there is one transaction or several trans.actions.) 

■(’25) AIR 1925 Mad 690 (698) : 26 Cr. L. J. 1513 : 49 Mad 74, In re Mallu Dora. 
(’97-01) 1 Upp Bur Rul 31 (40), Nga Po Kc v. Queen- Empress. 

•(’10) 11 Cri L Jour 293 (294) : G Ind Cas 242 (Mad), Miisalappa v. Emperor. 

[See also (’30) AIR 1930 Mad 857 (858) : 53 Mad 937 : 32 Cr.L.J. 30, Bamaraju 
Thevan v. Emperor.'^ _ 

[Sec however (’18) AIR 1918 Bom 117 (121) : 43 Bom 147 : 20 Cr.L.J. 71. Emperor 
V. Madhav Lazman. (Wide meaning to be given.)] 

4. (’97-01) 1 Upp Bur Rul 31(40), Nqa Po Ee v. Queen-Empress. 

'(’05) 2 Cr.L.J. 578 (581):30 Bom 49:7 Bom L R 633, Emperor v.Datio Banmant. 
<’34) AIR 1934 Pat 483 (484, 485) : 13 Pat 161 : 36 Cr.L.J. 342, Bamnath Ba% v. 
Emperor. 
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ion 235 look for guidance to the illustrations to the section, rememberingf 
ote 2 however, that those illustrations are not exhaustive.® In Emperor v. 

SharufalW it was observed that the real and substantial test for 
determining whether several offences are connected together so as to 
form one transaction “depends upon whether they are so related to one 
another in point of purpose, or as cause and effect, or as principal and 
subsidiary acts, as to constitute one continuous action.” And this has 
been adopted generally by the Courts.^ Proximity of time is not so- 


5. (’91) 15 Bom 491 (495), Qttccn-Emprcss v. Falcirappa. 

(’05) 2 Cri L Jour 578 (581) : 30 Bom 49 : 7 Bom L R 633, Emperor v. Daiio.. 

(’23) AIR 1923 All 88 (88) : 24 Cri L Jour 155, Ganeshi Lai v. Emperor, 

(’10) 11 Cri L Jour 293 (294) : G Ind Cas 242 (Mad), Musalappa v. Emperor. 

(’08) 8 Cri L Jour 191 (195) : 1 Sind L R 73, Emperor v. Qhalam. 

6. (’02) 27 Bom 135 (138, 139) : 4 Bom L R 930. 

7. (’39) AIR 1939Boml29(141) : 40 Cri L. Jour 579, BamcliandraBango v. Emperor. 

(’38) I L R (1938) 1 Cal 98 (108): 41 C EllV2.,KamalaKaniaBayv. Emperor. 

(Offence of ebeating by personation and murder and robbery, held, disconnected 
acts and not forming parts of same transaction.) 

(’36) AIR 1936 Bom 154 (158) : 60 GT.L.Z.QQ^,Sliapurjiv. Emperor. 

(’21) AIR 1921 All 19 (22) : 22 Cri L Jour 641, Sanuman v. Emperor. 

(’06) 4 Cri L Jour 420 (421, 422) : 2 Nag LE147, Empress^. HariBaot. (Distinct 
interval of time — Not same transaction.) 

(’28) AIR 1928 Oudb 401 (401) : 3 Luck 664 ; 29 Cr, L. J. 801, Basulv. Emperor. 
(Trial of offences under Ss. 324 and 325, 1. P. C., tbougb outside common objects 
of rioting is not illegal if tbe acts constitute one transaction.) 

(’24) AIR 1924 Cal 389 (391) : 50 Cal 1004 : 25 Cr. L. J. 1082, Eushai Mallih v. 
Emieror. (Abduction and concealment on different dates.) 

(’22) AIR 1922 Lab 144 (145) : 22 Cr. L. J. 505, Ganda Singhv. Emperor. (Theft 
and assault committed on different occasions — Joinder of charges for, is bad and', 
vitiates trial.) 

(’34) AIR 1934 Mad 88 (94) ; 57 Mad 545 : 35 Cr.L. J.631, Vciilcata v. Emperor. 
(Series of acts of misappropriation, though subject of separate charges can be 
jointly tried with the main offence of conspiracy to commit breach of trust.) 

(’17) AIR 1917 Low Bur 5 (5): 19 Cr. L. J. 34, Emperor v. Nga Lu Gale. (Illegal 
possession of opium and cocaine for carrying on business of vendor of contraband 
— Possession of both articles held to be part of same transaction.) 

(’25) AIR 1925 Sind 233 (235) : 18 Sind L R 199 : 27 Cr. L. J. 257, Woodtuard v. 
Emperor, (Accused charged under Ss. 304A, 337 and 338 and under Ss. 465 and 
471 or S. 193, 1. P. G., in the alternative for forging entries in order to conceal 
his offence of criminal neglect — Held, there was misjoinder of charges.) 

(’26) AIR 1926 Sind 151 (153) : 20 Sind L R 74 : 27 Cr. L. J. 456, Hussainbibi 
v. Emperor. (Accused decoying girl to make money by giving her in marriage on- 
pretext of being her lawful guardian and after about fortnight cheating a man 
by inducement to marry the girl — The offences under Ss, 366 and 420, Penal' 
Code, held committed in the same transaction.) 

(’12) 13 Cr, L. J. 833 (840) : 17 Ind Cas 705 (Bom), Emperor v.GaneshNarayan. . 

(’15) AIR 1915 Cal 688 (689) : 16 Cri L Jour 3 (4), Superintendent and Bcmem- 
brancer of Legal A fj airs, Bengal v. Manmohan Boy. 

(’10) 11 Cr. L. J. 258 (261) : 5 I. C. 847 ; 33 Mad 502, Ghoragudi v. Emperor. 

(’19) AIR 1919 Mad 353 (356) : 20 Cr. L. J. 145, Krishna v. Emperor. (Unlawful 
assemblies at different places — Each with different common object but all in 
pursuance of a common purpose — Acts of all accused can be subject of one trial.). 

(’25) AIR 1925 Mad 690 (692, 700) : 49 Mad 74 : 26 Cri L Jour 1513, JnreMallu 
Dora. (Reilly, J., contra.) 

(’14) AIR 1914 Oudh 275 (278) : 17 Oudb Cas 276 : 15 Cr. L. J. 643, Abbas-Qulv 
Khan v. Emperor, 

(’08) 8 Cri L Jour 191 (195) : 1 SindL R 73, Emperor v. Ghidam. 

(’29) AIR 1929 Bom 296 (303) : 53 Bom 479 : 31 Cr.L. J. 65, Emperor v.O.JB.Rinff. 

(’20) AIR 1920 Mad 201 (202): 43 Mad 411:21 Cr.L. J. 297, W.H.Locldey v. Emperor.. 

(’33) AIR 1933 Cal 308 (399, 310) : 34 Cri L Jour 530, Ali Hussain v. Emperor. 

(’20) AIR 1920 Pat 230 (232) : 5PatLJll : 21 Cr.L. J. 161, Govinda v. Emperor,. 

(’16) AIR 1916 Mad 650 (551) ; 16 Cri L Jour 323, Yirupanna Goiid v. Emperor.- 
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essential as continuity of action and jaiqiose.® On the one hand, the 
mere proximity of time between several acts will not necessarily 
constitxito the acts parts of the same transaction on the other hand, 
the mere fact that there are intervals of time between the various acts 
will not necessarily import want of continuity,’® though the length of 

(’20) AIE 1920 Lali 2G5 (2G7) ; 1 Lah 5G2 : 21 Cr. L. .1. C2G, Pahlad v. Emperor. 
(’35) AIE 1935 Cal 312 (313) : G2 Cal 803, Kashiram Jhunjhunmalla v. Ilurdtii 
Bai-Gopal Bai. (Offence of misappropriation in respect of several items mav bo 
joined with charge of falsification which is one of series of acts.) 

(’35) AIR 1935 Nag 149(151):3G Cr.L.J. 1153 : 31 N L E 318, E. S. BuUcnry. Emperor. 
{'10) 11 Cr.L.J. 135 (13G):5IndCas436 (Mad), Krishna v. Emperor. (Defamotory 
resolutions and transmission ofrcsolutionstoancwspaper,arcnotpartsof thesamo 
transaction in the absence of concert.) 

(’26) AIR 192G Oudh IGl (165) : 20 Cr. L. J. 1G02, Bishambar Nath v. Emperor. 
(’08) 8 Cri L Jour 11 (13) : 4 X L E 71, Emperor v. Bahcant Singh. 

(’32) AIE 1932 Bom 545 (51G) : 5G Bom 488 : 34 Cr.L.J. 357, Sanjiv v. Emperor. 
(’29) AIR 1929 Bom 128 (130) ; 53 Bom 344 : 30 Cr.L. J. 588, Emperor v. Gopal. 
^25) AIE 1925 All 301 (303) : 2G Cri L Jour 734, Ttifail Ahmad v. Emperor. 

(’31) 1931 Mad IV N 55G (557, 556), Balliah v. Emperor. (Where it was held that 
identitj" of puriwso is not the only test.) 

(’32) AIR 1932 Bom 277 (278) : 33 Cr.L.J. G19, Krishna ji Anant v. Emperor. (Do.) 
(’17) AIE 1917 Pat 287 (288) : 18 Cri L Jour 739, Ghasi Bam v. Stibra Uraon. 
(Where it was held that the mere sameness of motive docs not make distinct acts 
parts of same transaction.) 

(•18) AIR 1918 Pat 343 (344) : 19 Cri L Jour 25-3, Silal Prasad v. Emperor. (Do,) 
(’27) AIE 1927 Bom 177 (183) : 51 Bom 310; 23 Cr.L.J. 373, Sejmal v. Emperor. 
(Where it was held that even community of purpose is not necessary.) 

(’2G) AIR 192G All 334 (330, 337) ; 48 All 325 : 27 Cri L Jour 445, Bafiuzzaman 
Khan v. Ghholctj Lai, (Where the expression "identity of purpose” was preferred 
to the expression "community of purpose” it was held that "identity of purpose” 
is enough.) 

[See (’38) AIE 1938 Xag 283 (285) : I L E (1939) Nag G8G: 40 Cr.L.J. 197, Nana 
Sadoha v. Emperor. (Unity of time, place and purpose ought to be looked to.)] 
Sec also S. 239 Note G. 

8. (’38) ILE (1938) 1 Cal 98 (107, 103), Kanialahanl Bay v. Emperor. (There 
must he one continuous thre.ad of a common purpose running through the acts 
to support a joinder of charges in respect thereof.) 

(’3G) .\IE 193G Bom 154 (157): GO Bom 148 ; 37Cr.L.J. CSS, Shapurjiv. Emperor. 
(’05) 2 Cr. L. J. 578 (581) : 30 Bom 49, Emperor v. Balto Jlanmant. 

(’OG) 4 Cri L JoUr 420 (421) : 2 Nag L E 147, Emperor v. Bari Boot. 

(’31) AIE 1931 Pat 52 (53) ; 32 Cri L Jour 478, Ganesh Pershad v. Emperor. 

(’29) AIE 1929 Bom 12.8 (131) : 53 Bom 344: 30 Cr. L. J. 588. Emperor v. Gopal. 
(’24) AIE 1924 Cal 389 (391): 50 Cal 1004:25 Cr.L.J. 1082. KushaiMahh v. Emperor. 
(’25) AIR 1925 Cal 580 (581) ; 2G Cr. L. J. 3G9, Palit Pahan Bay v. Emperor. 
(’20) AIR 1920 Lah 2G5 (207) : 1 Lah 562 : 21 Cr. L. J. G2G, Pahlad v. Emperor. 
(’IG) AIE 191G Nag 73 (7G) : 13 N L R 35 : 18 Cr. L.Z.SSS.Giinwantw Emperor. 
(’17) AIE 1917 Low Bur 5 (5) : 19 Cri L Jour 34, Emperor v. Nga Lu Gale. 

035) AIR 1935 Nag 149 (154):3G Cr.L. J.1153:31 NLE318,E.S. Biiihar v. Emperor. 
1’21) AIE 1927 Lah 274 (275) : 28 Cri L Jour 357, Muhammadi v. Emperor. 
(1900) 1 Low Bur Eul 3G1 (3C2), Nga San Bail: v. Crown. 

(’12) 13 Cr. L. J. 485 (48G) : 15 I. C. 485 (Low Bur), Nga Tha Gyi v. Emperor. 
(’17) AIE 1917 Pat 287 (288) : 18 Cri L Jour 739, Ghasi Bam v. Emperor. (Com- 
plaints on same day or similarity of motive is no ground for joint trial of several 
persons for distinct offences at different places.) 

(’31) AIR 1931 Pat 102 (103, 104) : 32 Cri L Jour Cll, Abdnr Bahim v. Emperor. 

9. (’38) ILE (1938) 1 Cal 98 (107), KamalaKantaBayv. Emperor. 

(’12) 13 Cr. L. J. 485 (486) ; 15 I. C. 485 (48G) (L B), Nga Tha Gyi v. Emperor. 
(’02) 26 Mad 125 (127) : 2 Weir 295, Krishnasiuamy Pillai v. Emperor. 

See also S. 239 Note G. 

Id. (’38) ILE (1938) 1 Cal 98 (108), Kamala Kant Bay v. Emperor. 

(Mere difference in time or place between the commission of one offence and of 
another will not necessarily import want of such continuity.) 

(’02) 27 Bom 135 (138) : 4 Bom L E 930, Emperor v. Shernfalli. 

(’O2) 2 Low Bur Eul 19 (21), Nga Ta Pu v. King-Emperor. 
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Section 235 the interval may be an important element in determining the question 
•Note 2 'of connexion between the several acts.^^ The transaction itself need 
not be a criminal transaction ; an offence can be committed in the 
course of a transaction the aim of which is perfectly legitimate.^^'' It 
has, however, been held in the undermentioned cases^^’’ that 'proximity 
of time is also necessary in order to constitute the acts parts of the 
same transaction. 

Although according to the test mentioned above, community of 
action and purpose is necessary in order to constitute the several acts, 
IDarts of the same transaction, the mere existence of some general 
purpose or design, such as defrauding the public, is not sufficient. The 
.ptirpose must he something particular and definite.^” The words 
/ “continuity of action” do not mean merely doing the same thing or 

similar things continuously or repeatedly, for, a recurring series of 
similar transactions is not, according to the ordinary use of language, 
the same transaction. The words mean “the following up of some 
initial act through all its consequences and incidents until the series 
of acts or group of connected acts comes to an end, either by attainment 
of the object or by being put an end to or abandoned. If any of those 
things happens and the whole process is begun over again, it is not 
the same transaction hut a new one in spite of the fact that the same 
general purpose may continue.”^-® 

(’06) 6 Cr.L.J. 28 (29, 30): 14 Bur LR 38 : 1907 U B R Or 5, Nga Nyo Gyi v. Emperor. 
(’17) AIR 1917 Pat 287 (288) : 18 Or. L. J. 739, Ohasi Bam v. Snhra Uraon. 

11. (’36) AIR 1936 Bom 154 (157):60Bom 148:37 Cr.L.J. 688, Shapurjiv. Emperor. 
(’02) 27 Bom 135 (138) : 4 Bom L E 930, Emperor v, Sherufalli. 

(’17) AIR 1917 Sind 40 (41): 10S.L.E.192 : 18 Cr.L.J. 664, Gerimal v. Emperor. 
(The words “same trausaction” in S, 235 are not applicable to cases in which the 
oSences are separated by distinct intervals of time or place and require to be 
proved by distinct evidence.) 

(’35) AIR 1935 Nag 149(154):36 Cr.L.J. 11.53:31 N.L.R. 318, B.S.Buikarv. Emperor. 
11a. (’35) AIR 1935 Nag 149 (154): 36 Cr.L.J, 1153 : 31 N.L. E.318,J?. 5. Rjiifror 
V. Emperor. 

lib. (’19) AIR 1919 Mad 487 (493): 20 Cr. L. J. 354, Knmaramuthu''^. Emperor. 
(’ 10) AIR 1916 Cal 188 (196) : 16 Cr.L.J. 497 (504) : 42 Cal 957, Amritalal v. Emperor. 
(’22) AIR 1922 Cal 76 (n):23Gv.'L.3.GSo,BangaChandraDcv.AnandaOharan. 
(’18) AIR 1918 Bom 117 (119) : 43 Bom 147 : 20 Cr. L. J. 71, Madhao v. Emperor. 
(’27) AIR 1927 Cal 330 (332) : 28 Cri L Jour 347, Tamczlchan v. Bajahalli Mir. 
(’05) 2 Cri L Jour 480 (497) : 29 Bom 449 : 7 Bom L R 527, Emperor v, Jctlialal. 
(’90) 15 Bom 491 (495), Queen-Empress v. Falcirappa. 

(’91) 16 Bom 414 (424), Queen-Empress v. Vajiram. 

027) AIR 1927 Sind 39 (45) : 21 S.L.R. 107: 27 Cr.L.J. 1233, 23mpcm-v. L7/A-7na?i. 

1 2 . (’39) AIR 1939 Bom 129 (141) : 40 Cr. L. J. 579 , Bamchandra Bango v. Emperor. 
(A mere common purpose does not constitute a transaction — Nor would commu- 
nity of purpose coupled with concert and design implied in abetment by conspiracy 
make the different acts alleged parts of the same transaction.) 

(’36) AIR 1936 Bom 154 (158): 60 Bom 148: 37 Cr.L.J. G8S, Shapurjiv. Emperor. 
(’31) AIR 1931 Pat 102 (103, 104) : 32 Cr. L. J. 611, Abdur Bahim v. Emperor. 
(’10) 11 Cr. L. J. 258 (261) : 5 I. C. 847 : 33 Mad 502, Choragudi Venhatadri v. 
Emperor. 

(’24) AIR 1924 Lah 734 (737, 738) : 25 Cr. L. J. 1020, Eanah Chand v. Emperor. 
[But see (26) AIR 1926 Sind 171 (173) : 27 Cr. L. J. 243 : 20 S. L. R. 18, Kislian- 
chand v. Emperor. (OSence of conspiracy to cheat the public.)] 

12a. (’36) AIR 1936 Bom 154 (158): 60 Bom 148: 37 Cr.L.J. 688, Shapurji Sorabji 
v. Emperor. (Charges of forgery in respect of different consignments of tickets 
supplied at intervals — Difierent acts of forgery do not form parts of the same 
transaction.) 
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M^hen a person is charged "n-ith two offences and the evidence to 
prove the one offence is identical with that by which the other is to 
be established, then the two must be held to have been committed in 
the course of the same transaction.^'** 

It will be clear from the above discussion that the question as to 
what does or does not form part of the same transaction is a question 
of fact*^ depending largely upon the circumstances of each case.^^ As 
pointed out by Sadasiva Iyer, J., in Knmaramutlin v. Emperor^'^: 

“DiSerent judicial minds might, where the facts arc complicated, arrive at 
different conclusions as to whether a particular complicated series of acts were 
committed in the same transaction or not and one can very well conceive manv 
sets of facts which arc on the border-line.” 

Thus, the offence of hiring a person to tahe part in a riot is a sepa- 
rate and distinct offence from the riot itself and, ordinarily, the hiring 
and the riot would be separate transactions. There may, however, be 

(’39) AIB 1939 Bom 129 (141) : 40 Or. L. J.579, Eamchandra Rango v. Emperor. 
(Idea of completion cannot be divorced in interpretation of expression • — Mere 
common purpose does not constitute same transaction nor existence of some general 
purpose or design.) 

[See also (’35) AIR 1935 Nag 178 (181) : 31 Nag L R 337 : 36 Cri L Jour 1216, 
Eamshcslian v. Emperor. (Each act of embezzlement and the steps taken to 
conceal it form one transaction and the fact that the offence was repeated on 
several occasions in pursuance of a studied policy of fraud cannot make all the 
acts parts of the same transaction.)] 

12b. (’39) AIR 1939 Pat 577 (579) : 18 Pat 450 : 40 Cri L Jour G25, Emperor v. 
Mayadhar Poihal. 

13. (’37) AIR 1937 All 714 (717, 718) : ILR (1937) All 779 : 39 Cri L Jour 38, 

' Emperor v. Bishan Sahai 

(’27) AIR 1927 Cal 330 (332) ; 28 Cri L Jour 347, Tamezllian v. Rajjdbali Mir. 
(’23) AIR 1923 All 277 (280) : 26 Cri L Jour 29, Gayan Singh v. Emperor-. 

(’18) AIR 1918 Bom 117 (119) : 43 Bom 147: 20 Cr. L.J.71, Jlad/mu v. Emperor. 
(’19) AIR 1919 Bom 111 (112);20 Cr.L.J. G^I^RamnarayanAmarchandx. Emperor. 
(’27) AIB 1927 Bom 177 (183) : 51 Bom 310: 28 Cri L Jour 373, Sc-imal Punam- 
chand v. Emperor. 

(’09) 10 Cri L Jour 463 (465) : 4 Ind Cas 13 (Cal), Girwardharilal v. Emperor. 
(’25) AIB 1925 Cal 580 (58l) : 26 Cri L Jour 369, Patit Pdban Bay v. Emperor. 
(’25) AIR 1925 Cal 903 (905) : 26 Cri Ij .Tour 594, Nayan Ullah v. Emperor. 

(’20) AIB 1920 Lah 265 (267) : 1 Lah 562 : 21 Cr. L. J. 626, Pahlad v. Emperor. 
(’27) AIR 1927 Lah 274 (275) : 28 Cri L Jour 357, Muhammadi v. Emperor. 

(’lO) 11 Cr. L. J. 258 (259) : 33 Mad 502 : 5 Ind Cas 847, Choragudi V enhatadri 
V. Emperor. 

(’16) AIB 1916 Mad 550 (553) : 16 Cri L Jour 323, Yirupana Gotvd v. Emperor. 
(’19) AIB 1919 Mad 353 (355) : 20 Cri L Jour 146, Krishna Iyer v. Emperor. 

(’19) AIB 1919 Mad 487 (494, 496); 20 Cr. L. J. 354, Kumaramuthu v. Emperor. 
(’25) AIB 1925 Mad 690 (699, 700): 49 Mad 74:26 Cr.L.J. 1513, re MalluDora. 
(’30) AIB 1930 Mad 857 (858):63 Mad 937:32 Cr. L. J. 30, hire BamarajuTevan. 
(’16) AIB 1916 Nag 73 (76) : 13 N.L.B 35:18 Cr.L.J. 339, Gunwantr. Emperor. 
(’31) AIR 1931 Oudh86(88) : 6 Luck 441 : 32 Cr. L. J. 540,BubriMissirv. Emperor. 
(’3l) AIB 1931 Pat 102 (l03) : 32 Cri L Jour 611, Abdur Rahim v. Emperor. 

1 4. (’37) AIR 1937 All 714 (717, 718) : ILR (1937) All 779 : 39 Cr. L. J. 38, Emperor 
v. Bishan Sahai. 

(’37) AIR 1937 Nag 188 (189) : ILR (1939) Nag 297 ; 38 Cr. L. J. 542, Ghasi Ram v. 
Emperor. 

(’36) AIB 1936 Bom 154 (158): 60 Bom 148: 37 Cr.L. J. 688, Shapitrjix. Emperor. 
(’35) AIR 1935 Nag 149 (154):31 N.L.R.318:36Cr.L.J.1153, B.S.Buikar v. Emperor. 
(’08) 8 Cri L Jour 191 (195, 200) ; 1 Sind L B 73, Emperor v. Ohulam. 

(’25) AIR 1925 Sind 233 (235) : 18 S. L, R. 199 :27 Cr. L. J. 257, F. C. Woodward 
V. Emperor. 

(’19) AIR 1919 Mad 487 (493) : 20 Cr.L.J. 354, Kumaramuthu Pillai v. Emperor. 
(’33) AIB 1933 Bom 266 (267) : 34 Cr. L. J. 870 : 57 Bom 400, Mazaralix. Emperor. 

15. (’19) AIR 1919 Mad 487 (493) : 20 Cri L Jour 354. 
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^Ssction 235 circumstances whicli might justify the Court in holding that the 

Note 2 alleged hiring or employing and the riot -svere parts of the same 

transaction.^'^ 

Where an offence is committed, the object of which is the 
concealment of another offence already committed or about to he 
committed, the two would ordinarily be considered to form j)arts of 
the same transaction.^^ Thus, a criminal misappropriation or a criminal 
breach of trust and a falsification of accounts for the purpose of 
concealing the former offence, or a charge of murder and of causing 
evidence thereof to disappear, or causing grievous hurt with the object 
of extorting a confession from a person and after his death forging 
entries to conceal the cause of death or misappropriation of ornament 
by a police-officer and subsequent alteration of entries in the police 
diaries to conceal the fact of misappropriation, will be considered to 
form parts of the same transaction.^® Similarly, where a gang of dacoits 
lie ‘concealed waiting for nightfall in order to commit dacoity, but 

16 . (’25) AIE 1925 Cal 903 (905) : 26 Cr. L. J. 594, Nayan Ullah v. Emperor. 

17 . (’40) AIE 1940 Pat 289(290): 19 Pat 369, Ncbti Mandalv. Emperor. (Accused 
may be tried under S. 302 and S. 201 at one trial — It is not necessary that the 
person to be convicted under S. 201 should be completely innocent of the murder.) 

(’38) AIE 1938 All 91 (95) : 39 Cri L Jour 364, Mirza Zahid Beg v. Emperor. 
(Primary oSence and offence of destroying evidence of primary offence may form 
part of same transaction.) 

(’19) AIE 1919 Lah 440(141) : 19 Cr. L. J. 187, Emperor v. Jagatram, (Criminal 
breach of trust and falsification of accounts can be tried together if latter is made 
to conceal act of misappropriation.) 

(’24) AIR 1924 All 211 (211) : 25 Cri L Jour 964, Shaft v. Emperor. (Theft and 
then beating complainant to prevent him from making complaint.) 

(’29) AIR 1929 Lah 843 (844) : 30 Cr. L. J. 958, Mangal Sen v. Emperor. (Crimi- 
nal breach of trust and falsification of accounts to conceal it.) 

(’20) AIR 1920 Pat 775 (776) : 22 Cr. L. J. 230, Gajadhar Lai v. Emperor. (Cri- 
minal breach of trust and falsification of accounts.) 

(’34) AIR 1934 Mad 673 (674) : 35 Cr. L. J. 1503 : 58 Mad 178, Srirengachariar 
V. Emperor. (Theft of railway ticket and making forged entries thereon.) 

(’33) AIR 1933 Nag 136 (140) : 34 Cr. L. J. 505 : 29 Nag L R 251, Mrs. M. F. 
Rego V. Emperor. (Charge under Ss. 302 and 201, Penal Code.) 

(’02) 26 Mad 125 (127) ; 2 Weir 295, Erishnasami Pillai v. Emperor. (Charges of 
falsification of accounts and destruction of account books — Falsification of 
accounts not for the purpose of destroying account books — Destruction of account 
books not for concealing the falsification — Not same transaction.) 

(’12) 15 Ind Cas 485 (486) ; 13 Cr. L. J. 485 (L B), Nga Tha Gyi v. Emperor. 

(House-trespass and assault on complainant while on his way to police-station.) 
(’13) 40 Cal 318 (321) : 20 I. C. 412 : 14 Cr. L. J. 428, Emperor v. Jibankristo. 

(Charge of criminal breach of trust and falsification of accounts to conceal it.) 
(’23) AIR 1923 Bom 262 (263) : 25 Cri L Jour 1349, Hanmappa Rudrappa v. 

Emperor. (Murder and being accessory after the fact.) 

(’12) 13 Cri L Jour 137 (137) : 13 I. C. 825 (Bom), Emperor v. Balwant Rondo. 
(Causing grievous hurt for the purpose of extorting information and making false 
entries to attribute another cause for the death of the injured person.) 

(’10) llCr.L.J. 731 (733): 8 I. C. 936:4S L R174, Emperor v.Bawa Manghnidas. 
(Murder and causing disappearance of evidence of the murder.) 

[But see (’22) AIR 1922 All 244 (245) : 23 Cr. L. J. 671, Becliai v. Emperor. ■ 
(Cheating and then stealing articles to destroy evidence of cheating do not form 
part of the same transaction.)] 

18 . (’35) AIR 1935 Nag 178 (181) : 31 N L E 337 : 36 Cr. L. J. 1216, Ramsheshan 
V. Emperor. (Embezzlement and falsification of accounts for the purpose of con- , 
cealing the embezzlement form one transaction.) 

(’25) AIR 1925 Sind 233 (235) : 18 Sind L E 199 : 27 Cr. L. J. 257, F. C. Wood- 
ward V. Emperor. 

See also the cases cited in foot-note 17. 
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being seen by a ■^•oman, kill her fearing detection, and thereafter 
commit dacoity, the murder and dacoity Ti'ill form iiarts of the same 
transaction.^® But an offence A and an offence B the object of uiiich 
is to conceal offence 0, cannot be considered to be parts of the same 
transaction.®® 

"Where there is a conspiracij having a definite object in vievr, and 
several offences are committed in pursuance of such conspiracy, the 
several offences will generally form parts of the same transaction.®^ 
But isolated acts committed by individual conspirators during the 
continuance of the conspiracy and not committed in pursuance of the 
conspiracy are not parts of the same transaction with the conspiracy 
itself.®® 

All offences committed in prosecution of a common object will 
generally be parts of the same transaction.®® As to illustrative cases 


19 . (’02) 4 Bom L R 789 (791), Emperor v. Ptinya. 

20. (*19) AIR 1919 Lnh 440 (441) : 19 Cr. L. J. 187, Emperor v. Jagat Earn. 

2 1. ('38) AIR 1938 P G 130 (133) : 65 1 A 1,58 : .32 S L R 476 : 1 L R (1938) 2 Cal 295 : 
39 Cri L Jour 452 (PC), Babulal Ghotolchani v. Emperor. (If several persons 
conspire to commit oflonces and commit overt acts in pursuance of the conspiracy, 
these nets arc committed in the course of the same transaction, v,-hich embraces 
the conspiracy and the acts done under it.) 

(’39) AIR 1939 Bom 129 (140) : 40 Cr. L.J.579, Eamchandra Eaiigo v. Emperor, 
(’38) AIR 1938 Cal 195 (201) ; 39 Cr.L.J. 417, Eamkrishna v. Emperor. (Charge of 
oScncos committed as part of same trans.action with oBcnce of conspiracy — No 
misjoinder.) 

(’38) AIR 1938 Cal 253 (200) : I L R (1933) 1 Cal 588 : 39 Cri L Jour 598, Aklixl 
Bandliu v. Emperor, 

.(’38) AIR 1938 Sind 171 (173) : I L R (1939) Ear 204 : 39 Cr, L, J. 890, Emperor 
V. Balumal Uotchatid. 

(’37) AIR 1937 Cal 269 (271) : 38 Cri L .Tour 1018, Sanyasi Gain v. Emperor. 
(Cut to make n joint trial legal, the accusation must be a real one and not a mere 
excuse for a joinder of charges which otherwise cannot bo joined.) 

■(’37) 41 Cal W N 251 (255), 0. S. Joseph v. Emperor. 

>(’36) AIR 1930 Cal 753 (759) : 38 Cri L Jour 545, Bash Behari v. Emperor. (The 
principle will also apply whore the several oScnces are committed by diSerent 
persons.) 

.(’16) AIR 1910 Cal 188 (196) : 19 C W-N G7G (G86) : 42 Cal 957 : 16 Cr.L.J. 497, 
Amritalal Basra v. Emperor. (If A, B and G conspire to make or have in 
possession or under control an explosive substance, and if in pursuance of such 
conspiracy, A has in his possession an explosive substance, they may be charged 
and tried together under S. 120B, Penal Code, and S. 4 (G), Explosive Substances 
Act, 1908.) 

(’32) AIR 1932 Bom 406 (407) : 56 Bom 304 : 33 Cr.L.J. Emperor v. Eamrao. 
(’22) AIR 1922 Cal 107 (112) ; 49 Cal 573 : 23 Cr.L.J. 657, Abdnl Salivt v. Emperor. 
■(’34) AIR 1934 Mad 88 (94) : 57 Mad 645:35 Cr.L.J. 631, Venkata Eanumantha 
Eao V. Emperor. 

(’33) AIR 1933 Oudh 86 (89) : 8 Luck 286 ; 34 Cr.L.J. 124, Kxnnvar Sen v. Emperor. 

(Conspiracy to start bogus bank and cheating and forgery in pursuance thereof.) 
(’24) AIR 1924 Bang 98 (99) : 1 Rang 604 : 25 Cr.L.J. 270, Emperor v. Nga Axing 
Gyaw. (Conspiracy to boycott.) 

•(’26) AIR 1926 Bang 53 (57) ; 27 CriL.Tour 669, Abdnl Baliman v. Eniperor. (AIR 
1915 Cal 688 and A I B 1924 Rang 98, followed.) 

■■(’19) AIR 1919 Cal 367 (368) : 46 Cal 712 : 20 Cr.L.J. 122, Eailash Chandra Pal 
V. Emperor. (Accused misrepresenting to joint debtors and recovering excess 
amount from them — Ofiences being committed in same place and time and in 
pursuance of same conspiracy are triable together.) 

•22. (’37) AIR 1937 All 714 (718) : I L E (1937) 'All 779 ; 39 Cr.L.J. 38, Emperor 
v. Bishan Sahai. 

23. (’26) AIR 1928 Lah 367 (367, 368) : 7 Lah 264 : 27 Cri L Jour 803, Bahadur 
Singh v. Emperor. 
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"Seotion 235 of acts forming parts of tlie same transaction, see the undermentioned 
Note 2 decisions.-'^ 

(’29) AIR 1929 Lab 843 (844) : 30 Cr. L. J.9o8, Mangal Sea v. Emperor. (Series 
of falsifications of accounts made to cover a single act of defalcation.) 

(’20) AIR 1920 Mad 201 (202): 43 Mad 411: 21 Gr.L. J. 297, TF. H. Loclcleyv. Emperor. 
('28) AIR 1928 Pat 634 (637) : 29 Cr.L.J. 728, Habib Khan v. Emperor. (Accused 
having common object of taking away complainants and confining them until they 
agreed to work for H — jS" not present at place from where complainants were taken, 
away, but present at place of confinement — Complainants confined with his 
knowledge — OSences form part of the same transaction.) 

(’09) 9 Cri L Jour 367 (368) : 1 Ind Cas 682 (Mad), Venkata Bcddy v. Emperor. 
(Several acts done at difierent times to demonstrate the power of the accused.) 

(’12) 13 Cr. L. J. 2ol (251) : 14 Ind Cas 603 (Mad), V enkataramiah v. Emperor. 
See also S. 239 Note 8. 

24. (’40)44 Cal W N 340(343), AUmadar Baliaman v. Emperor. (Accused alleged 
to have made up his mind to obtain insurance money from insurance company 
by fraud, and to that end setting fire to his shop and after the fire putting in a 
claim for the money — Attempt to cheat and arson are parts of same transaction 
— No misjoinder.) 

(’40) 1940 Mad W N 865(867), Subba Bao v. Emperor. (User of four forged docu- 
ments at registration of a sale deed and obtaining money.) 

(’39) AIR 1939 Mad 59 (59) : 40 Cri L Jour 211, In re TIppara Dodda Narasa.- 
(Offences of murder and preferring false complaint of murder though form part 
of the same transaction should not be jointly tried as such joint trial will be- 
very embarrassing to the accused.) 

(’39) AIR 1939 Pat 577 (579): 18 Pat 450 : 40 Cri L Jour 625, Emperor v. Maya~ 
dhar Pothal. (Offences under Ss. 302, 392 and 411, Penal Code.) 

(’38) AIR 1938 All 91 (95) : 39 Cri L Jour 364, Mirza Zahid Beg v. Emperor. 
(Primary offence of causing death and offence of destroying evidence of the 
primary offence.) 

(’38) AIR 1938 Oudh 95 (96) : 39 Cri L Jour 341, Manni Lai v. Emperor. (An 
offence under S, 147, 1. P. 0., has been made a substantive offence by the Penal 
Code and there is no illegality in the accused being charged under that section 
in addition to charges under Ss. 323 and 325, 1. P. C.) 

(’37) 1937 Mad W N 463 (464), Oanganna v. Emperor. (Accused determined to 
murder G and P, murdering G and then going to P’s house and murdering him 
— Fact that G and P lived about 250 yards apart does not mean that the twO’ 
murders were not parts of the same transaction.) 

(’36) 30 Sind L R 238 (240), Manghan Khan v. Emperor. (There is nothing, 
incongruous between a charge of attempted murder under S. 307, I. P. C., which 
also includes hurt, and a charge under S. 326, I. P. C., for grievous hurt.) 

(’31) AIR 1931 Cal 8 (9) : 32 Cri L Jour 3.18, Prafulla Ghandra v. Emperor. 
(Intention to defalcate a certain amount — Any act done to achieve the object as 
making false entries forms part of the same transaction.) 

(’23) AIR 1923 All 88 (88) : 24 Cri L Jour 155, Ganeshi Lai v. Emperor. (Offence- 
of keeping gaming house and offence of using it.) 

(’23) AIR 1923 All 137 (137): 24 Cri L Jour 163, Bam Prasad v. Emperor. (Gang 
of dacoits robbing several carts on road at short intervals.) 

(’32) AIR 1932 Bom 545 (546) : 56 Bom 488 : 34 Cr. L. J. 357, Sanjiv Bainappa 
V. Emperor. (Charges of causing hurt, wrongful confinement and forgery to cover 
up the other offences.) 

(’23) AIR 1923 Cal 647 (648) : 25 Cri L Jour 343, Bilas Chandra Banerjec v.. 
King-Emperor. (Criminal misappropriation and criminal breach of trust by a 
public servant — Public servant framing incorrect record — Falsification of record.)' 
(’04) 1 Cri L Jour 974 (977) : 1904 Pun Re No, 18 Cr, p. 53 (55), Emperor v. Har- 
cliaran Singh. (Intimidation to make and subsequent making of defamatory 
statements.) 

(’27) AIR 1927 Oudh 369 (376) : 2 Luck 631 : 29 Cri L Jour 129, Bam Prasad v. 
Emperor. (Joinder of charges under Ss. 121A and 120B, I. P. C., is not illegal.)' 
(’03) 2 Low Bur Rul 23 (24), King-Emperor v. Nga To. (Stealing cattle for the- 
purpose of obtaining money for their restoration.) 

(’ll) 12 Cr.L.J. 346 (347): 10 I.C. 946 (Gal), Jagadishv. Aima Bam. (Personating 
a police-oflScer and committing extortion and cheating on the strength thereof.) 
(’04) 1 Cri L Jour 652 (653) : 1904 Upp Bur Rul Ist Qr 1, Emperor v. Nga San 
Dun, (It was however stated that it is not desirable that there should be a con- ' 
vietion for the smaller offences — This, it is submitted, is not correct.) 
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(’84) 7 All 29 (34, 35) : 1684 AWN 220, Empress v. Dungar. (Eioting and hurt.) 
(■25) AIE 1925 All 299 (301) ; 47 AH' 284 : 26 Cr.L.J. 683, Bam Sul:h v. Emperor. 
(Afiray and hurt.) 

(’86) 1886 Eat 228 (228, 229), Qtteen-Einpircss v. Kashinath IJahadcv. (Offences 
under Ss. 467 and 380 of the Penal Code.) 

(’88) 1888 Pun Be No. 8 Cr, p. 11 (12), Empress v. Mdhiirravi. (Ss. 457 and 480.) 
(’85) 1885 Pun Be No. 32 Cr, p. 70(75, 76), Jafir Khan v. E7nprcss. (Eioting and 
hurt during such rioting.) 

(’84) AIB 1934 Mad 673 (674) : 35 Cr.L.J. 1503:58 Mad 178, Srirangachariar v. 
Emperor. (Theft of railway ticket and committing forgery thereon.) 

(’92) 6 C P L E Cr 36 (37), E^npress t. Padam Singh. (Theft from child and 
hurting it to prevent it from giving information to any one.) 

(’23) AIE 1923 Nag 156 (156) : 26 Cri L Jour 327, Tuharam v. Ganpat. (Several 
acts forming one transaction — Joint trial can be held.) 

(’32) AIE 1932 Oudh 28 (29) : 33 Cr. L. J. 'll 5, Emperor v. Zamin. (A joint trial 
for offences under Ss. 366 and 368, Penal Code, is not illegal where the whole 
chain of events beginning with the kidnapping or abduction and ending with the 
discovery of the woman can fairly he regarded ns forming one and the s.anie 
transaction.) 

(’08) 7 Cri L Jour 76 (78) : 4 Low Bur Eul 104, Emperor v. Mi Thin. (Owning of 
common gaming house and also taking part in gambling.) 

(’08) 7 Cr. L. J. 464 (466) : 4 Low Bur Eul 199 (FB), TtvetPe v. Emperor. (Theft 
and taking gratification to restore stolen property.) 

(’10) 11 Cri L Jour 415 (416) : 6 I. C. 880 : 3 Sind L B 224, Imperator v. Baradi. 
(There is nothing improper in the accused being charged with and tried at one 
trial for the two offences under Ss. 147 and 332 read with S. 149, Penal Code.) 
(’12) 13 Cr. L. J. 861 (862) : 35 All 63 : 17 I. C. 797, Badri Prasad v. Emperor. 
(Conviction at one trial of offences under Ss. 467 and 471 is legal.) 

(’17) AIE 1917 All 11 (12) : 39 All 623:18 Cr.L.J. 188, KahvaruBaix. Emperor. 
(Members of an unlawful assembly causing hurfto one person and by a separate 
act causing hurt to another— The offences under Ss. 323 and 147 can be tried jointly.) 
(’12) 13 Or. L. J. 609 (610) : 16 I. 0.257 (Ca.\),PulinBchariDasv.Eing-Empcror. 
(Offences under Ss. 123 and 121A, Penal Code, can be tried jointly.) 

(’12) 13 Cri L Jour 501 (502) : 15 Ind Cas 645 (Bom), Emperor v. Lalji Bhanji. 
(Criminal breach of trust and falsification of accounts — Offences under Ss. 40S 
and 465, Penal Code.) 

(’12) 13 Cri L Jour 137 (137) : 13 I.-C. 825 (Bom), Emperor v. Balwant Kondo. 
(Causing grevious hurt to a person to extort information and making false entries 
to attribute another cause for the death of the injured person.) 

(’33) AIE 1933 Pesh 99 (100), Gopichand v. Emperor. (Offences made punishable- 
under Ss. 239 and 240, Penal Code, can be jointly tried.) 

(’28) AIB 1928 Bom 177 (179) : 29 Cri L Jour 522, Dagdi Dagdya v. Emperor. 
(Offences under Sections 193 and 182, Penal Code.) 

(’16) AIE 1916 Cal 41 (41) : 42 Cal 760 : 16 Or. L. J. 120, Deputy Superintendent 
and Bememhrancer of Legal A f fairs, Bengal v. Eailash Chandra Ghosh. (Offences 
under Ss. 347 and 352 read with S, 114.) 

(’33) AIE 1933 Sind 255 (256, 257) : 35 Cr. L. J, 256, JetJianand v. Emperor. 
(Offences under Ss. 45 and 43 (1) (i) read with S. 47, Bombay Abkari Act, 1878.) 
(’18) AIE 1918 Mad 371 (372) : 41 Mad 727 ; 19 Cr.L.J. GIB, Baghuvalu Naicker 
V. Singaram. (Ss. 352 and 504, Penal Code.) , 

(’19) AIE 1919 All 26 (27) : 42 All 12 : 20 Or. L. J. 642, Balu Bam v. Emperor. 
(’35) AIE 1935 Oudh 190 (194), Bishunath v. Emperor. (Eioting — Offences com- 
mitted under Ss. 147, 333, 302 and 396 — Joint trial legal.) 

(’15) AIE 1915 Bom 203 (204) : 16 Cr. L. J. 761 : 40 Bom 97, Jivram Danharji v. 

Emperor. (Forging and using the document is one transaction.) 

(’34) AIE 1934 Pat483 (485):13 Pat 161:36 Cr.L.J. Zi2,Bamna.thBais\ Emperor. 
(Property stolen on different occasions — Dishonest retention forms a single- 
transaction.) 

(’35) AIE 1935 Bang 357 {B58,B59):B7CT.L.J.B,MaungKaungEywcy.Emperor. 
(On two consecutive nights offences under Ss. 447 and 448, Penal Code, were 
committed by accused in respect of property over which they asserted a right of 
possession — Held that ns those two offences formed part of the same transaction, 
joint trial was valid under S. 235.) 

(’18) AIE 1918 Pat 250 (251) :3P.atLJ433 : VJCr.L.J. UG,BaliSahux.Emperor. 
(Offences under S. 47 (a), Bihar and Orissa Excise Act, and S. 9 (c) and (f) can be 
tried together.) 
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Section 235 
Note 2 


Seo also tbo undermentioned cases”® for instances of acts not 
forming parts of the same transaction. 


(’07) 5 Cr. L. .1. 484 (487) : 11 C W N 715, Emperor v. Sri Narain. (Ollences 
under Ss. 420, 4GG, 4GS, 471 and 419, Pcniil Code.) 

(’07) 0 Cr. L. .T. 44G (449) (Lsih), Gowardlian Das v. Emperor. (Assaulting the 
police officers discharging (heir duty and hurting some of them — OfTenccs under 
Es. 147 and 332, Penal Code, can be tried jointly.) 

(’17) AIR 1917 Low Bur 5 (5) ; 19 Cr.L.J. 34, Emperor v. Nga Lu Gale. (Posses- 
sion of cocaine, and possession of opium punishable under the Excise Act and 
the Opium Act respectively.) 

(’02) 2 Low Bur Rul 19 (21), Tn Pit v. King-Emperor. (Theft and dishonestly 
receiving or disposing of stolon property.) 

<’12) 13 Cr. L. .T. 50 (GO) ; 13 I.C. .395 (Low Bur), Ega Vo Shat \. Emperor. (Do.) 

Cl8) AIR 1918 Lah 242 (243) : 1918 Pun Re No. 12 Cr: 19 Cr.L.J. 510, Emperor 
V. Mvhnmmad Hussain. (Preparing several false records for screening the 
offenders from punishment.) 

(’8G) 10 Bom 403 (49G), Queen-Empress v. Sahharam Bhan. (OfTenccs under 
Ss. 380 and 457, Penal Code.) 

(’85) 7 All 29 (35) : 1884 A W N 220, Qiteen-Empress v. Dungar Singh. (Rioting 
and voluntarily causing grievous hurt.) 

[5ec also (’GG) 2 Bom IT C R Cr 392 (393), Beg. v. Karaijan Krishna. (Mischief 
and theft.)] 

25. (’40) AIR 1940 Mad 509 (510) : (1910) 1 M L J 428 (429) : 41 Cr. L. J 531, 
In re Boya Lingadu. (Two distinct oflcnces of theft in two separate housc.s or 
in the alternative two charges under S. 411 in respect of properties stolen from 
two houses tried together — Trial bad for misjoinder.) 

.(’39) AIR 1939 Bom 129 (14.3) : 40 Cr. L. .1.579, Pnmc7m)u7rn Bango v. Emperor. 
(Conspiracy to commit criminal^ breach of trust — Misappropriation of funds com- 
mitted — Newcircums'ancesarislngnnd parties agreeing to mnlce a fraudulent ad- 
justment of their accounts with a view to prolong refund of money misappropriated 
— This second conspiracy cannot be tacked on to a charge on the former conspiracy.) 

■(’39) AIR 19.39 Cal 32 (33) : 40 Cr. L. J. 290, Emperor v. Afsarnddi Nascraddi. 
(Two murders and offence of causing grievous hurt committed at different times 
and places during same night — No evidence to suggest any connexion between 
the incidents — Incidents do not form part of the same transaction.) 

.(’38) AIR 1938 Cal 7G9 (770) : 40 Cr. L.J. 280,-4 /iJ/pdrrv.Pmpcror. (Itisdoubtful 
■whether an offence under .S. 370 committed by five persons before the end of 
September 193G can rightly be held to bo a part of the same transaction ns an 
offence under S. 377, Penal Code committed by three of them between the end 
of December 193G and the end of June 19.37.) 

•(’38) I L R (1938) 1 Cal 98 (108, 109), Kamala Kanfa Bay v. Emperor. (Ofienco 
of cheating by personation tried along with offences under Ss. 302 and 394 — 
Fact that accused entered complainant’s service by cheating him by personating 
as a Brahmin and after an year killed complainant’s wife will not make cheating 
part of the same transaction as murder.) 

'{’37) 1937 Mad W N 200 (209), Appalasiaarni v. Emperor. (Six counts of bribery and 
six countsoffalse personation, the counts of bribery relating to different dates and 
different persons and the counts of false personation relating to different persons 
— Offences committed on same day but at different times of the day — Joint trial 
is bad.) 

■(’37) AIR 1937 Nag 188 (189) : I L R (1939) Nag 297 : 38 Cr.L.J. 542, Ghasi Bam 
v. Emperor. (Offence of sale of opium without a licence is quite dissociable from 
the offence of importing foi’eign opium into British India, and cannot form part 
of the same transaction.) 

•(’3G) AIR 193G Bom 154 (157) : CO Bom 148 : 37 Cr. L. J. G8S, Shapnrji Sorabji 
V. Emperor. (Charges under Ss. 408, 409, 4G7, 471, 420 and 403, Penal Code, 
against two accused— Charges of forgery in respect of different consignments of 
tickets supplied at intervals in batches — Held, offences committed in connexion 
with any one consignment of books would bo part ofsamo transaction but offences 
committed in connexion with any other consignment of books would not bo part 
of the same but similar transaction.) 

.(’3G) AIR 193G Lah 507 (507) : 37 Cr. L. J.722, Bahaliv. E^nperor. (TwooOonces 
under S. 457 and S. 324 read with S. 34, Penal Code, committed on diHerent dates 
cannot possibly be considered to be part of one and the same transaction.) 
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(’19) AIE 1919 All 239 (239) : 20 Cr. L. J. 353, Fauja v. Emvcror. (One trial for 
two offences of trible nnd double murders is unjustifiable if tbe offences do not 
represent a series of acts forming tbe same transaction.) 

(’21) AIK 1921 All 403 (409) : 22 Cr. L. J. 397, Earn Sahai v. Emperor. (Several 
offences committed by several groups of accused, some but not all being common 
— Joint trial improper.) 

(’19) AIR 1919 Bom 111 (112, 114) : 20 Cr. L. J. G57, liamnarnpan Amarchand 
V. Emperor. (Preparation of balance sheets for tbe years 1912 and 1913 could not 
be regarded as forming tbe same transaction.) 

(’03) 30 Cal 822 (829, 830) : 7 C tV K G39, Bircndra Lai v. Emperor. 

(’18) AIE 1918 Cal 237 (237) : 19 Cr. L. J. SGS, Emperor x. Eajcndra P.oy. (Three 
charges of criminal misappropriation committed by acca=cd within a year added 
to by another charge of offence underS.210,Penal Code, not committed within the 
same year — Held, offence under S. 210 did not form one transaction with other 
offences.) 

(’2C) AIR 192G Lah 193 (195) : 27 Cr. L. J. 793, Fit: Hanrice x. Emperor. (Four 
distinct acts on different dates relating to four different document.s charged under 
S. 477A, I. P. C.) 

(’33) AIR 1933 Lah 512 (512, 513) ; 31 Cr. L. J. 402, Ajnih Singh v. Emperor. 

(First charge related to an attempt to rob G near village D on a parlioilar night 
. — Robbery of P near village X with deadly we.apon.s on the next night.) 

(’34) AIE 1934 Lah 030 (G31) ; 3G Cri L Jour 07G, Dha.ii Singh v. Emperor. 

(’02) 26 Mad 454 (455, 45G) ; 2 Weir 29G, Chehuttp v. Emperor. (Kidnapping of 
X and assault next day on Y.) 

(’29) 1929 Mad W N 2GG (2G7), Laxumana v. Kamala. (Defamation published by 
word of mouth of five different persons.) 

(’29) 1929 Mad W N 395 (397), Collet v. Emperor. (Two separate and independent 
occurrences.) 

(’33) 1933 Mad W N 32G (328), Tcnhata Suhhayya v. Emperor. (A joint trial of 
charges under Ss. 40G and 474, Penal Code is not legal, where the acts constituting 
the two offences could not bo said to be so connected together as toformthesame 
transaction.) 

(1900) 1 Low Bur Eul 301 (3G2), Kga San Dail: v. Croten. (Mere proximity in 
time between two acts does not necessarily constitute them parts of the same 
transaction.) 

( ’05) 2 Cri L Jour 847 (848, 850) : 9 C W N 1027, Pam Sarnp v. Emperor. 
(Dishonest receipt of stolen property which forms the proceeds of several thefts.) 
(’08) 8 Cr. L. J. 281 (302) : 10 Bom L R 848, Emperor v. Bal Gangadhar Tilah. 
(Separate newspaper articles written week after week arc not parts of the same 
transaction.) 

(’08) 8 Cr. L. J. 497 (502, 503, 504) ; 4 Low Bnr Eul 294 : 14 Bur L E 242 (FB), 
S. P. Chatlerjcc v. King-Emperor. (Screening murderer of A and screening 
murderer of B.) 

(’09) 10 Cr. L. J. 291 (291) : 3 Ind Gas 4GG (All), Nithiiri v. Emperor. (Taking of 
ornaments from X and pushing her into well — It is submitted that the latter 
act being to conceal the former, the acts form parts of the same transaction.) 
(’09) 10 Cri L Jour 452 (453) ; 4 Ind Cas 1 (Cal), Lashari v. Emperor. 

(’09) 10 Cr. L. J. 47G (478, 479) : 4 Ind Cas 28 (Cal), Parmeshwar Lai v. Emperor. 

(Cheating A and criminal misappropriation against B on diffprent occasions.) 
(’10) 11 Cri L Jour 293 (294) : 0 Ind Cas 242 (Mad), ATusalappa v. Emperor. 
(Permitting cattle to trespass in reserve forest, rioting and rescuing cattle after 
they were impounded.) 

(’ll) 12 Cr. L. J. 5G7 (567) ; 12 Ind Cas G55 (Mad), BaghavendraBaox. Emperor. 
(Different acts — Unconnected — Not one transaction.) 

(’13) 14 Cri L Jour IIG (117) : 18 Ind Cas C76 (All), Shanher x. Emperor. 

(’32) AIE 1932 Bom 277 (278) : 33 Cri L Jour 619, Erishnaji Anant x. Emperor. 
(Offences under Ss. 380 and 457, 1. P. C. — A mere common purpose does not 
constitute a transaction.) 

(’02) 29 Cal 387 (388) : 6 C W N 550, Mohendro Nath x. Emperor. (Offences 
under Ss. 411 and 489.) 

(’35) AIR 1935 Nag 90 (98):3GCr, L.J.lU.DiwanSinghx. Emperor. (Composing 
of article, editing and printing at one place and publishing it at different places 
at different times cannot be regarded as one set of acts forming the same 
transaction.) 


Section 235 
Note 2 
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Section 235 
Notes 3-5 


3. “More offences than one.” — The section is not controlled 
by S. 234. There is nothing in the section to "warrant the rule that not 
more than three offences can be combined even if those offences have 
been committed in the course of the same transaction.^ Nor is a trial 
illegal by reason of containing more tlian three olTences spread over a 
period longer than a year.- But a multitude of accusations "R'hich "will 
result in bewildering the accused and prejudicing liim in his defence 
ouglit not to be permitted.^ 

“Are committed by the same person.” — The expression 
"by the same jJerson” indicates that whore there are more than one 
accused, this section is inapplicable. To sucli cases S. 239 will apply. 
See Notes to s. 238. 

5. “May be tried at one trial.” — The provisions of this section 
arc only enabling and not imperative and therefore, though they 
provide for a joint trial, yet a separate trial for each of the off'ences 
is not illegal.^ As a matter of fact, if there is a risk of embarrassing 
the defence, a joinder of charges should not be resorted to.” Nor is it 
necessary that the accused should be tried for all the offences committed 
by the same acts. Thus, w'hero the accused, by a speech abets an 
offence under S. 122 of the Penal Code and by the same speech also 
abets the offence of dacoity, he can be tried for each of the offences 


Note 3 

1. (’.38) AIR 10,18 Bom -181 (ISllzILR (1939) Bom 42 :40 Cr. L. .T, 118, Einycror 
V. Karamah Gulamali. 

(’21) AIR 1921 All 19 (22) : 22 Cri L .Tour G41, Sanuman v. Emperor. 

(’2G) AIR 192G Oudh IGl (IGo) : 2G Cr. L. .T. 1G02, Bishavibar Nalh v. Emperor. 
[But .see (’84) G All 121 (124, 125) : 1883 All W N 241, Empress v. Ram Pariah. 
(Obiter).] 

2. (’25) AIR 1925 Mad 090 (09.5) :2G Cr.L.J. 1513:49 JIiul 74, In re Mallu Dora. 
(’10) 11 Cr.L..1. 258 (2G0):33 Mad 502:5 1.C. 847, Choragudi V cnkaladri v. Emperor. 

3. (’34) AIR 1934 Sind 57(G0):28 S LR 119:35 Cr.L..T. 1337, ZTjtr.T/rf.Y.Zlm^Jcro?-. 

Note 5 

1. (’8G) ISSG Rat 307 (308), Queen-Empress v. Uyra. 

(’25) AIR 1925 Cal 341 (345) : 52 Cal 253 :2G Cr.Ij..I. 487, .-llimuddi v. Emperor. 
ff27) AIR 1927 Bat 13 (14):G Pat 208:27 Cr.L..T. 1100, Abdul Hamid v. Emperor. 
(’72-92) 1872-1892 Low Bur Rul 444 (440), Nya San Dun wQuccn-Eniprcss. 

(’28) AIR 1928 Bom 231 (232) : 29 Cri L Jour 981, Emperor v. Rama Dcoji. 

(’82) 8 Cal 481 (483) : 4 Shomo L R 282, Ameruddin v. Farid Sarkar. 

(’15) AIR 1915 JIad 103G (1037) : IG Cri L Jour 717, In re Sennimalai Goundan. 

2. (’39) AIR 1939 Mad .59 (59) : 40 Cr.L.J. 21\, In re Uppara Dodda Narasa. (It 
is very embarrassing to the accused to have to answer a charge of murder at the 
same time as a charge of wilfully preferring a false complaint of murder — It is 
also embarrassing to tlie prosecution and may lead to failure of justice.) 

(’37) 41 Cal "W N 414 (414, 415), Abdul Gafurv. Emperor. (Charges under Ss. 302, 
3G4 and 201 — Joint trial before one jury held improper.) 

(’3G) AIR 193G Cal 753 (7-59) ; 38 Cr. L. J. 545, Rash Bchari Shaw v. Emperor. 
(’25) AIR 1925 Cal 341 (345) : 52 Cal 253 : 2G Cr.L.J. 487, Alimuddi v. Emperor. 
(’21) AIR 1921 All 19 (21) : 22 Cri L Jour Oil, Sanuman v. Emperor. 

(’90) 15 Bom 491 (497), Quecn-Enqyrcss v. Fakxrapa. 

(’25) AIR 1925 Cal 413 (414) : 2G Cr. L. J. 4G7, Surendra Lai v. Emperor. 

(’25) AIR 1925 Mad G90 (G97) : 2G Cr.L. J. 1513 : 49 Mad 74, In re Mallu Dora. 
(’28) AIR 1928 Oudh 401 (401) : 3 Luck GG4 : 29 Cr.L.J. 801, Rasul v. Emperor. 
(’08) 8 Cri L Jour 191 (195) : 1 Sind L R 73, Emperor v. Ghulam. 

(’34) AIR 1934 Sind 57 (G0):28 SLR 119:35 Cr.L.J. 1337, Dur Md. v. Emperor. 
iSec also (’22) AIR 1922 Cal 573 (574) : 24 Cr. L. J. 72 : 50 Cal M,Radha Nath 
v. Emperor. \ 
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under this section, lint as this section is controlled as regards the 
offence against the State under S. 122, hy the jirovisions of s. 196 of the 
Code, its operation in this case could be restricted to the offence of 
dacoity alone.® A joint trial of several offences in cases not authorised 
hy the Code is an illegality and not merely an irregularity.'^ (see Kotes 
under section 233.) 

6. “Trial” includes conyiction The word “trial’’ in this 

section includes conviction.^ 

7. Sub-section (2). — Where the same facts will constitute 
different offences, this sub-section authorizes a combined trial in 
respect of all of them.^ Thus, where a girl of fifteen went out of her 
husband’s hut at night and the accused seized her and took her away, 
the act will amount to an offence both of kidnapping and abduction 
and under sub-s.(2) can be tried at one trial.® But, under S.7l, Penal 
Code, the offender cannot be punished with a more severe punishment 
than can be awarded for any one of the offences constituted.® 

8. “Constitute, when combined, a different offence” — 
Sub-section (3). — An offence of theft under S. 379 of the Penal Code 
and an offence of taking a gift to restore stolen property under s. 215 
of the Penal Code cannot be said to form, when combined, a different 
offence.’' An offence under S. 143 (unlawful assembly) and an offence 
under S. 353 (assault on a public servant) may, when combined, become 
an offence under S. 147,® See also the undermentioned case.® 

9. Sub-section (4). — See Notes to S. 35 and the undementioned case.i 

10. Illustration (J). — Sec the undermentioned case.l 

11. Sections 234, 235 and 236, if mutually exclusive. — See Note 2 

under S. 239. 


3. (’01) 25 Bom 90 (98) : 2 Bom L E 053, Queen-Empress v. Anant Puranich. 

4 (’35) AIR 1935 Nng 90 (98) :'36 Gr. L. J. 744, Diwan Singh v. Emperor. 

(’35) 1935 Mad W N 1286 (1287), Karuppa Goundan v. Emperor. 

Note 6 

1. (’10) 11 Or. L. -T. 415 (416) : 6 I. C. 880; 3 S. L. 'R. 224, Ivipcrator v. Baradi. 
(Joint trial for two offences under Ss. 147, 332 and 149 is not illegal.) 

Note 7 

1. (’36) AIR 1936 All 74 (75): 37 Cr. L. J. 382, Ohlwtelal v. Emperor. (Joint trial 
is competent for two offences, one under S. 353, Penal Code, and another under 
S. 295, U. P. Municipalities Act.) . 

[See (’35) 156 Ind Gas 972 (972) : 36 Cri L .Tour 1037 (Sind), Ehimji Khetsi v. 
Emperor. (Where the same facts will constitute different offences, the indictment 
may, and ought to, charge each such offence so ns to meet every possible view 
of the case.)] 

2. (’33) AIR 1933Cal676(678):60Gall394:34CrL.J.1219,2?aia6addTOv.jBmperor. 

3. (’35) 156 I. 0. 972 (972) : 36 Cr.L. J, 1037 (Sind), Ehimji Ehetsi v. Emperor. 

Note 8 

1. (’93-1900) 1893-1900 Low Bur Rul 226 (228), Queen-Empressx. Nga Tun Byu. 

2. (’85) 12 Cal 495 (498), Chandra Eant v. Queen-Empress. 

3. (’37) AIR 1937 Pat 662 (664) : 39 Cri L Jour 156, Emperor v. Haria Dhobi. 
(Robbery, charge of — Hurt caused by offender while trying to get away with the 
property — Offence of hurt is included in the robbery and where the latter charge 
is to be tried by a jury, a separate charge for hurt to be tried by the Judge with 
assessors is not justified — Decision does not appear to be correct.) 

Note 9 

1. (’93-1900) 1893-1900 LowBur Rul 226 (228), Queen-Empress v. Nga Tun Byu. 

Note 10 

1. (’26) AIR 1926 Bom 71 (75): 49 Bom 878: 27Cr.L.J. 114, Emperorx.AMul Gani. 


Section 235 
Kotes 5-11 
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Section 235 
Notes 12-14 


Section 236 


12. Failure to charge under sub-section (1)— Subsequent trial therefor 
— Section 403 — See S. 403 and Notes thereto. 

13. Joint trial for several charges not forming part of 
same transaction — Effect. — A joint trial of several charges in 
respect of acts not forming parts of the same transaction is illegal and 
is not cured by S. 537.^ See also S. 233 Note 5, S. 234 Note 7 and S. 537 
Note 10. 

14. Offences forming part of same transaction — Jurisdiction 
to try. — The accused wore charged under s. 420 read with S. 120B, 
Penal Code. The conspiracy was entered into at B where the accused 
lived, but one or two acts of cheating Avere committed within the 
jurisdiction of the Court at P. It Avas held that the Court at P cOuld 
not ho clothed A\dth jurisdiction to try the charge of conspiracy merely 
because the conspiracy and the difTerent acts of cheating might form 
part of the same transaction.^ Sec also Note 3 under s. 177. 


236 .* If a single act or series of acts is of 


* Code of 1882, S. 236, and Code of 1872, S. 455 — Sections same as 
that of 1898 Code ; Illustration (b) was added in 1898. 

Code of 1861 ; S. 242. 

appears to the Magistrate that the facts Avhich can bo 
established in CA’idence show a case falling within some one 
of two or more sections of tlic Indian Penal Code, but it is 
doubtful Avhich of such sections Avill be applicable, or show 
the conimis.sion of one of two or more offences falling 
Avithin the same section of the said Code, but it is doubtful 
Avliich of such offences Avill be proved, the charge shall 
contain two or more head.s, fr.amcd re.spcctively under each of such section or 
charging respectively each of such offences accordingly. 


2d2, ‘When it 

Gases of doubt as 
to the section which 
is applicable, or tin 
offence which map 
be proved. 


Note 13 

1. (’38) ILE (1938) 1 Cal 98 (103, 11.3), Kamala Kanta Bay v. Emperor. (Per 
BlsAvns, -T, — AVliere the contravention of the statute is in respect of the very 
important and salutary provisions relating to joinder of cliargcs, there is such a 
bi’cach of the rules of proccdui’c ns to amount to an illegality going to the root of 
the trial, and therefore beyond the curative provisions of S. 537.) 

(’38) AIR 1938 Sind 1G4 (1G8) : ILR (1939) Kar G1 : 39 Cr. L. J. 881, Chuharmal 
Nirmaldas v. Emperor. 

(’3G) AIR 193G Lab 507 (507) : 37 Cid L .Tour 722, Bahali v. Emperor. 

(’35) AIR 1935 Nag 149 (155):36Cr. L. J 11,53 ; 31N.L.E.31S,R.S.Rjii7;nr v. Emperor. 
(’14) AIR 1914 Cal 589 (589) : 15 Cri L Jonr 472, Shyambar Koyal v. Emperor. 
(An objection as to misjoinder of charges in a criminal case, AA’henever and 
•wherever talcen is fatal to the conviction, and there must be a re-trial.) 

[See (’39) AIR 1939 Bom 129 (143) : 40 Cri L Jour 579, Bamcliandra Bango v. 
Emperor.^ (The necessity of following the procedure relating to joinder of 
charges laid down by law is obviously dictated by reasons of practical expediency 
and justice, namely to simplify the inquiry from the point of view of the accused.) 
(’38) AIR 1938 Cal 7G9 (770) : 40 Cri L Jour 280,- AH Hydar v Emperor, (.Joint 
trial of charges under Ss. 342, 376 and 377 held, must have operated to tho 
prejudice of tho accused.) 

(’3G) AIR 1936 Bom 154 (159) : 60 Bom 148 : 37 Cr.L.J.G88, Shapurji Sorabji 
V, Emperor, (Whenever there is joinder of charges prohibited by the law of 
procedure, particularly when there is evidence called to prove the commission 
of offences extending over a long period, it is always extremely difficult to feel 
confident that the accused has not been prejudiced.)] 

Note 14 

1. (’36) AIR 1936 Mad 317 (317) : 37 Cri L Jour 634, In re Dani. 
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such a nature that it is doubtful which of several 
Where it is doubtful offences the facts which can he pro- 
committed. vcd Will coustitute, the accused may 

he charged with having committed all or any of such 
offences, and any number of such charges may he 
tried at once; or he may he charged in the alternative 
with having committed some one of the said offences. 

Illuslrations 

(a) A is accused of an act wbicb may amount to theft, or receiving stolen 
property, or criminal breach of trust or cheating. He may be charged ■with theft, 
receiving stolen property, criminal breach of trust and cheating, or he may be 
charged with having committed theft, or receiving stolen properly, or criminal 
breach of trust or cheating. 

(b) A states on oath before the Magistrate that he saw B hit C with a club. 
Before the Sessions Court A states on oath that B never hit C. A may bo charged 
in the alternative and convicted of intentionally giving false evidence, although it 
cannot be proved which of these contradiotory statements was false. 


Synopsis 


1. Scope of the section. 

2. " Which of several offences.” 

3. Theft and taking illegal grati- 

fication for the return of stolen 
property. 

4. Sections 236 and 239, if mutu- 

ally exclusive. See Note 2 under 
S. 239. 

5. Contradictory statements — Illus- 

tration (b). 

Oilier Topics 
.Mternativc charge in respect of common 
object. See Note 1. 

Alternative charges — When framed. 
See Note 1. 

Appellate Court — Section applies. See 
Note 1. 

Charges — Penal Code and special law. 
See Notes 1 and 2. 

Cognate oflenees. See Note 1. 
Contradictory statements — Both not 
offences — Effect. See Note 5. 
Contradictory statements — Falsity of 
either unknown. See Note 5. 
Contradictory statements — Same deposi- 
tion or not on same occasion or different 
occasions. See Note 5. 

Doubt as to facts and doubt as to law. 
See Notes 1, 2, 7 and 3. 


6. Murder and concealment of body 

to screen offender. 

7. Murder and culpable homicide- 

not amounting to murder and 
causing death by negligence. 

8. Principal offence and the abet- 

ment thereof. 

9. Alternative charges. 

10. Sentence. 

11. ‘‘ Series of acts,” meaning of. 
(viisccUancoits) 

Effect of decision on subseguent trials. 
See Note 1. 

Falsity of contradictory statements. See 
Note 5. 

Form of charges. See Note 9. 

Judgment on alternative charges. See 
Notes 1 and G. 

Offences — Same or of different kind. 
See Note 1. 

Punishment on alternative charges. See 
Notes 1 and 10. 

Section 182 or S. 211, Penal Code. See- 
Notes 1 and 2. 

Sections 302, 304, 307, 394 or S. 326, 
Penal Code. See Note 1. 

Sections 366 and 376, Penal Code. See 
Note 1. 

Statements under S. 161, Cr. P. Code. 
See Note 5. 


1. Scope of the section. — This section and the next form- 
another exception to the general rule enacted in S. 233 that every 
charge shall he tried separately. They deal with a class of cases, 
■which the language of s. 235 may fail to cover.^ The stage at which* 


Section 236^' 
Hotel 


Section 236 — Note 1 

1. (’13) 14 Cr. L. J, 135 (137):9 Nag L E 26:18 I.C. 887, Maliadeogir v. Emperor.- 



.Ssction 236 
Kotei 
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this section applies is before the evidence is gone into in the case, in 
other words, before the trial begins. If at that stage the prosecution 
relies on certain facts, the proof of which is in its possession, and such 
facts give rise to an inference that the accused must have committed 
some one of several offences but it is not clear, in the absence of 
further facts, which one of them it is, the case falls under this section 
and the next.” To take an illustrative case ; Suppose before the trial 
begins the prosecution relies on the following facts as those which 
can be proved in the case : 

(1) that certain moveable property was stolen from the house of X ; 

(2) that the accused was in possession thereof ; and 

(3) that the accused is unable to explain such possession. 

These facts arc not consistent with the innocence of the accused 
person, but give rise to an inference that he has committed some 
offence, and that it may either be theft punishable under S. 879 of the 
Penal Code or the offence of receiving stolen jiroperty punishable 
under S. 411 of the Penal Code. It is, however, doubtful, without 
further facts, which one of the said two offences ho has committed. 
This section applies to such a case and the accused may be charged 
■cumulatively with the offence of theft as well as of receiving stolen 
property or may be charged in the alternative, with the offence of 
theft or of receiving stolon property 

Whore a ciinrge is framed under this section, as in the above 
illustration, either cumulatively or in the alternative, and the trial 
2 }rocceds, and on the further facts disclosed in the evidence the doubt 
which existed at the beginning of the trial disappears, the accused 
should be convicted of the offence which has been -proved, to have 
been committed by hiin.^ 

Whore on such a charge the trial proceeds and at the end thereof 
the Court is still dotLbtful on the facts proved which one of the 
•offences charged has been committed by the accused, though it is clear 
that one or other of them must have been committed, the Court 

2. (’38) AIR 1938 Cal 51 (G8, C9) : ILR (1938) 1 Cal 290 : 39 Cr.L. J. IGl, GoloU 
Bcliari v. Emperor. 

P3G) AIR 193G Cal 79G (799) : G2 Cal 95G : 37 Cr. L. ,1. 701, Istahar Khondkar 
V. Emperor. (This matter cannot be nflected by consideration whether the pro- 
scention will bo able to produce the evidence at the trial, or whether the Court 
or jury will believe it, if and when produced.) 

’3G) 37 Cri L Jour 728 (729) ; 1G2 I. C. 943 : G2 Cal 94G, Snpcrintendenl , Legal 
Affairs, Bengal v. Baghu Lai Brahman. 

‘(’31) AIR 1931 Cal 414 (414, 415):59 Cal 8:32 Cr.L.J. 892, Mehar Sheikh v. Emperor. 
[But SCO (’3G) AIR 193G Bom 193 (19G) : GO Bom 485 ; 37 Cr. L. J. 753, Emperor 
V. Abdul JRahiman. (The observation that the Section deals with cases where all 
the facts constituting the offence have been alleged and proved is not correct.)] 
2a. (’07) 5 Cri L Jour 479 (480) : 17 M L J 219, In rc Kuppan Ambalam. 

3. (’31) AIR 1931 Cal 414(415): 59 Cal 8: 32 Cr.L.J. 892, Mehar Shed, hv. Emperor. 
•(’13) 14 Cr.L.J. 278 (280) : 19 I.C. 710 : 1913 Pun Re No. 8 Cr, Mohanwiad Shah 

V. Emperor. (Appellate Court can also do this.) 

^’30) AIR 1930 Cal 139 (140) : 57 Cal 801:31 Cr.L.J. GIO, Bikram Aliy. Emperor. 
(Offence under Sections 395 and 457.) 

[Sec (’29) AIR 1929 Pat GGO (GGl) : 8 Pat 731:31 Cri L Jour 3G2, Damodar Bam 
. V. Emperor. (Sections 380 and 414, Penal Code.)] 
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should pass judgment in the altcrnathcf' The imnisliment in such 
a case is for the offence for u-hich the lowest punishment is provided 
if the same punishment is not provided for all (see s. 72 of the Penal 
Code). See also Eote 10. 

"Where, in the above illustrative case, a charge is framed for theft 
■only, hut in the evidence in the trial it is proved that the accused is 
guilty only of receiving stolen property, he may he convicted of the 
latter offence though not charged with it, inasmuch as he could, on 
the facts relied upon at the beginning of the trial, have been charged 
under this section.® (see S.237.) The undermentioned cases® have all 
been decided on this principle. 


4. (’37) AIE 1937 All 754 (754) ; 39 Cri L Jonr 152, Babu Bam v. Emperor. 

-(’31) AIE 1931 Cal 414 (415) : 59 Cal S:32Cr.L.J.892, MeharSheikhv. Emperor. 

.(’14) AIE 1914 Lah 549(550):14 Cr.L.J. 604:1913 PE No. 11 Cr, Partapa v. Emperor. 

5. (’07) 5 Cri L Jour 479 (480) : 17 M L J 219, In re Kuppan Amhalam. 

•6. (’40) AIE 1940 Pat 414 (416) : 41 Cr. L. J. 810 ; 21PLT 121 {122,), Amir Hasan 
V. Emperor. (An accused charged under S. 295, Penal Code, can be convicted 
under S. 297, on the same facts, -when they disclose an offence under section 297, 
though he was not charged under the latter section.) 

'(’37) AIE 1937 Bang 250 (251) ; 38 Cr. L. J. 989, Bati Bam v. Emperor. (Ss. 448 
and 341, Penal Code — OGences under the same chapter of Penal Code are not 
necessary for applicability of section 236.) 

'(’36) AIE 1936 All 337 (352) : 68 All 695 : 37 Cr. L. J. 794, Emperor v.Mathuri. 
(Where the accused were charged under Ss.302and 457, Poual Code, and the facts 
proved established an oSenoe under S. 460, Penal Code, they could be convicted 
under that section, although they were not specifically charged with thatoffenoe,) 

(’24) AIE 1924 Bang 256 (200):2 Bang 80:25 Ct.Ij.J.201,Bampcrshad'v.Emperor. 

'(’11) 12 Cr. L. J. 374 (374) ; 11 1. C. 142 (All), Chunnoo v. Emperor. (Charge for 
criminal broach of trust — Conviction for theft can be given.) 

•(’23) AIE 1923 Cal 596 (597) : 50 Cal 56i:24Gr.L..J.S72,TtilsiToHniY.Emperor. 
(Offences under S. 379, Penal Code, and S. 54A, Calcutta Municipal Act.) 

■(’31) 1931 M W N 861 (864), Sukkirappa Ooundanv. Emperor. (Ss. 307 and 506.) 

(’32),AIB 1932 All 580 (58l) : 34 Cri L .Tour 100, Abdul v. Emperor. (Accused 
charged under S. 366, Penal Code, can be convicted of rape.) 

(’29) AIE 1929 Cal 773 (773) : 31 Cr. L. J. 474, Ealachand Ohose v. Tahi Shaik. 
(Sections 379 and 426, Penal Code.) 

(’35) AIE 1935 All 458 (459) ; 36 Cr. L. J. 12M,G2ilab Singhv. Emperor. (Ss. 395 
and 458, Penal Coile.) 

(’35) AIE 1935 Oudh 4 (5) : 36 Cr. L. J. 112, Mangal Prasad v. Emperor. (Ses- 
sions Judge can convert conviction from S. 405 to S. 403, Penal Code.) 

(’35) 36 Cri L Jour 244 (245, 246) : 152 I. C. 1036 (Lah), Emperor v. Narinjan 
Singh. (Charge under S. 392 — Conviction under S. 379.) 

(’28) AIE 1928 Bom 130 (134) : 52 Bom 385 : 29 Cr. L. J. 403, Emperor v. Ismail 
Khadirsab. (Murder and theft.) 

(’34) AIE 1934 Mad 565 (565) : 36 Cr. L. J. 113, Bama Boyan v. Emperor. (Person 
charged with S. 304 and S. 149 can be convicted under S. 304 with S. 34.) 

(’25) AIE 1925 Mad 1 (6) : 47 Mad 746 : 25 Cr. L. J. 1297 (FB), In re Thecthu- 
malai Goundar. (Charge framed under Ss. 326 and 149, Penal Code — Conviction 
under S. 326, Penal Code, alone is not necessarily bad.) 

(’15) AIE 1915 Mad 302 (303) : 15 Cr.L. J. 680 (680), In re Suryanarayana Bao. 

(’14) AIE 1914 Mad 425 ^28) ; 13 Cr. L. J. 739 (741) : 37 Mad 236, In re Adabala 
Muthiyalu. (Charge under S. 397 — Conviction for grievous hurt.) 

,(’34) AIE 1934 All 872 (873) : 36 Cri L Jour 766, Dipchand v. Emperor. (Person 

. charged under S. 353, Penal Code, can be convicted under S. 358.) 

(’32) AIE 1932 Nag 173 (173, 174) : 28 Nag L E 218 : 34 Cr. L. J. 66, Deorao v. 
Emperor. (Charge under S. 457, Penal Code — Conviction can be under S. 411.) 

(’27) AIE 1927 Oudh 196 (197): 2 Luck 444: 28Cr.L.J.460,Mat7:Mra v. Emperor. 

, (Facts allowing charge of offence under S. 395 or S. 457 — Conviction for latter is 
good.) 

(’32) AIE 1932 Pat 302 (303) : 34 Cri L Jour 83, Emperor v. Bashbehari Lai. 
(Charge under Ss. 302/149 — Conviction can be under S. 302.) 
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Section 236 

Note 1 ' (5G8) : 33 Cri L Jour 315, Jogindar Singh v. Emperor. 

(Trial under Ss. 302/149, 1. P. C. — Conviction for hurt to companion of deceased 
without charge under S, 323, Penal Code, is competent,) 

(’29) AIR 1929 Pat 11 (14, 15) : 7 Pat 758 : 30 Cri L Jour 205, Bhondu Das v. 
Emperor. (Charge under Ss. 326 and 149 of Penal Code — Conviction given under 
Ss. 326 and 34 not bad.) 

(’29) AIR 1929 Cal 401 (402) : 31 Cri L Jour 59, Badha Krishna v, Jamnadas 
Fatepnria. (Accused tried under Ss. 381 and 411, Penal Code, can be convicted 
of an oGence under S. 54, Calcutta Police Act.) 

(’22) AIR 1922 Mad 110 (111, 112) : 23 Cri L Jour 206, MntlmhanaJcJcu Pillai v. 
Emperor. (Charge under S. 147, Penal Code — Conviction under S. 352, Penal Code, 
can be given but not for abetment of assault.) 

(’35) AIR 1935 Pesh 67 (68) ; 36 Cr. L J 1438, Suraj Bhan v. Emperor. (OGence 
under Ss. 324/114 can be altered toone under Ss. 324/34 where latter charge could 
have been based on the facts proved.) 

(’12) 13 Gr L. J. 252 (254) : 14 I. G. 604 (Lab), Dal Ghand v. Emperor. (Charge 
under Ss. 232 and 235, Penal Code — Conviction under Ss. 235 and 195, Penal Code, 
Xiermissible, though the latter section not mentioned in the charge.) 

(’75) 12 Bom H C R 1 (7), Beg. v. Bamajirao. (Trial under Ss. 409, 511, 167, 21& 
and 193, 1, P. C. — Conviction for attempting to cheat can be given.) 

(’19) AIR 1919 Pat 305 (305) ; 20 Cri L Jour 487, Mahahir Singh v. Emperor. 
(Accused prosecuted only under S. 47, Bihar and Orissa Excise Act, can be 
convicted in addition under S. 55.) 

(’24) AIR 1924 Bom 450 (451) : 26 Cr. L. J. 211, Emperor v. G. J. Walher. (lYith 
charge under S. 304, Penal Code, conviction can be under S. 304A.) 

(’15) AIR 1915 Bom 297 (298) : 16 Cr.L. J. 305, Emperor v. Bamava Ghcyinappa. 
(Although no charge under S. 304A is framed at the trial for murder, on reference- 
under S. 307, the High Court is competent to record conviction under S. 304A.) 
(’33) AIR 1933 Oudh 162 (163) : 8 Luck 474 : 34 Cr. L. J, 385, Basdeo Prasad v. 
Emperor. (Trial for oGence under S. 395, Penal Code — Conviction under S. 323 
can bo given — In so far as the Court adverts to the question of prejudice to the 
accused, it is submitted that it is not relevant and does not aGect the decision. 
See Notes to S. 237.) 

(’27) AIR 1927 Nag 163 (164) : 28 Cr.L.J. 189, Gnlahchand v. Emperor. (Charge 
under S. 147, Penal Code — Conviction under S. 160, Penal Code, is not illegal.) 
(’21) AIR 1921 All 261 (262) ; 22 Cri L Jour 621, Sabir Bitssain v. Emperor. 

(’20) AIR 1920 All 72 (74) : 21 Cr.L.J. 410, Jagdeo Parsliad v. Emperor. (Accused 
charged under S. 467, Penal Code, can be convicted under S. 471.) 

(’19) AIR 1919 Cal 85 (86) : 20 Cr. L. J. 525, Arshed Molla v. Emperor. (Charges 
under Ss. 396, 397 and 460, Penal Code — Conviction under S. 411, Penal Code, 
can be given.) 

(’29) AIR 1929 Sind 147 (148) : 30 Cri L Jour 875, Baroon v. Emperor. (Charge 
under S. 395, Penal Code — Conviction under S. 403.) 

(’30) AIR 1930 Oudh 353 (356) : 31 Cri L Jour 1210, Bazari v. Emperor. (Charge 
for oGence under S. 397, Penal Code — Conviction for oGence under S. 412 is legal.) 
(’15) AIR 1915 Low Bur 39 (45) : 16 Cri L Jour 676 (683) : 8 Low Bur Rul 274, 
S. P. Gosh v. Emperor. (Dacoity and abetment of robbery.) 

(’34) AIR 1934 All 982 (982) : 36 Cr.L.J. 266 : 57 A11398,A^aUfit Bam v. Emperor. 

(Charge under S. 4B, Explosive Substances Act — Conviction under S.5 is not illegal.) 
(’67) 1867 Pun Re No. 50 Cr, p. 8S {89), Nuihooa v. Dezoanna. (Charge for assault 
— Conviction for rioting not illegal.) 

(’95) 1895 Rat 761(762), Qziccn-Emprcss v. Bala Eashaba. (Charge under S. 82(d), 
Registration Act, III of 1877 — Conviction under S. 182, Penal Code, is permissible.) 
(’31) AIR 1931 Sind 9 (12) : 25 Sind L R 1 : 32 Cr.L.J, 517, SabjhaUillah Shah 
v. Eznperor. (Charge under S. 20 of the Arms Act — Conviction under S. 19 (f) 
not bad.) 

(’25) AIR 1925 Cal 581 (582) : 26 Cr. L. J. 356, Abdzil Sheikh v. Emperor. 

(’25) AIR 1925 Sind 105(107,108);19 SLR 183:25 Cr.L.J. 1057 ,Faizullah v. Emperor. 
[See (’28)AIR 1928 Bom 521(521):30 Cr.L.J. 829 , DiuarkadasBaridasy. Emperor. 
(’38) AIR 1938 Oudh 263 (263) : 39 Cri L Jour 937, Eznperor v. Shankar Dayal. 
(It is not illegal to convict a man of an oGence under S. 452, Penal Code, in a 
case in which he has been charged under S. 323, Penal Code — ^But if the altera- 
tion of the charge causes injustice to the accused, the conviction from S. 323, 
Penal Code, should not be altered to S. 452, Penal Code.)] 

[See also (1884) 8 Bom 200 (212), Quccn-Emprcss v. Appa Szibhana.) 

See also S, 423 Note 31, ■ 
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Where, in the illustrative case, a charge is framed for theft only 
and the accused is, after trial, convicted or acquitted of it, he cannot, 
under the provisions of sub-s.(l) of S. 403, be subsequently tried on the 
same facts, for receiving stolen property, inasmuch as be might have 
been tried under this section, or convicted under S. 237, of this offence 
in the previous case itself." The cases cited belov® have all been 
decided on this principle. 

It will be clear from the above decisions that the applicability of 
this section or the next depends upon the facts relied upon by the 
prosecution at the beginning of the tria.1 : in other words, the question 
in each case is "what ivcre the facts charged Thus, if the facts 
charged are simply that a girl under 1C years of ago was forcibly taken 
away by the accused, there may be a doubt as to whether she was 
kidnapped or whether she was abducted. A charge might therefore l)e 
framed under this section for both offences.'’ But if the facts charged 
are that a girl over IG years of age was forcibly taken away by the 

7. (’24) AIR 1924 Bom 448 (448) ; 2G Cr.L.,T. 831, In re Pundahh Shanker Gujar. 

8. (’27) AIR 1927 Bom G29 (G29, 030) : 28 Cr. L. J. 1032, Emperor v. Eallasani. 
(Acquittal under S. ICO, Penal Code, subsequent trial for oticnce under S. G1 (o), 
Bombay District Police Act, barred.) 

(’18) AHt 1918 Cal.40G(407) : 19 Cr. L, -T. 193:45 Cal 727, Idanhari Chowdhtmj 
V. Emperor. (Person in posse.ssion of bales of jute charged under Ss. 380 and 
411, Penal Code, and acquitted — Proceedings under S. 54A, Calcutta Police Act, 
against him are not maintainable.) 

(’21) AIR 1921 Sind 137 (139, 142) : IG Sind L E 1 : 23 Cr, L. J. 305, Emperor v. 
Menghraj Devidas. (Trial for offence under S. 291, Penal Code, and acquittal — 
Subsequent trial under Ss. 188 and 290, Penal Code, barred.) 

(’71) 16 Suth W R Cr 3 (3) : 7 Beng L R App 25, Kaplan v. G. 21. Srnith. (First 
trial for offence under S. 352 — Second trial for hurt barred.) 

(’85) SJiIad 290(298, 299):2Wcir 554, Emprcssv.Erramrcddi. (Theft and mischief.) 
(’24) AIR 1924 Mad 478 (479) : 25 Cr.D.J, 244, In rc Chinnappa Naidu. (Ss. 147 
and 427, Penal Code.) 

(’13) 14 Cr. L. J. 214 (217, 218) : 36 Mad 308 : 19 I. C. 310, GanapatM Bhatiaw 
Emperor. (Charge undcrS.211 — Acquittal is bar to subsequent trial under S.182.) 
(’13) 14 Cr. L. J. 135(138): 18 I. C. 887 : 9 Nag L R 2C, 2Iahadco Girv. Emperor, 
(Prosecution under S. 203 withdrawn— Subsequent trial under S. 177 on same facts.) 
(’21) AIR 1921 Pat 22 (22) : 22 Cr.L.J. 63, 2Ia'ksuddan 2lislryy. Emperor. (Prose- 
cution for offence under S.338, 1. P.O. — Acquittal — Subsequent prosecution under 
Motor Vehicles Act, S. 16, on same facts— Second prosecution illegal.) 

(’15) AIR 1915 Low Bur 60 (61) : 16 Cr. L. J. 267 (267, 268), Ega Shtvc Yi v. 
Emperor. (Offences under S. 31 of the Rangoon Police Act and under S. 457 of the 
Penal Code could on the facts have been charged together.) 

(’10) 11 Cr. L. J. 731 (733) : 8 I. C. 936 ; 4 Sind L R 174, Emperor v. Baioa 
Manghnidas. (An acquittal on a charge of murder is a bar to a second trial on 
a charge of causing disappearance of evidence of the murder.) 

8a. (’38) AIR 1938 Cal 51 (69) : I L R (1938) 1 Cal 290 : 39 Cr. L. J. 161, Goloke 
Beliari v. Emperor. 

(’36) AIR 1936 Cal 796 (799) : 62 Cal 956:37 Cr. L. J. 701, Istahar Ehondkar v. 
Emperor. (A doubt as to whether the evidence led by the prosecution ^YOu!d bo 
believed by the Court is not within the section.) 

9. (’30) AIR 1930 Cal 209 (210) : 57 Cal 1074 : 31 Cr. L. J. 903, Pm/«lfa Kumar 
Bose V. Emperor. 

(’20) AIR 1920 Cal 568 (569) : 21 Cri L Jour 689, EalaNaUi Barman v. Emperor. 
(Forcibly carrying away girl under sixteen — Charges might be framed both for 
kidnapping and abduction.) 

ISce (’34) AIR 1934 Cal 85 (86) : 35 Cri L Jour 487, Ramisulla v. Emperor.] 
[But see (’33) AIR 1933 Cal 676 (677) : 60 Cal 1394; 34 Cr.L.J. 1219, Rajubwd*)! 
2Iondal v. Emperor. (The reason given for saying that S. 236 does not apply 
to the case is not clear or correct — The facts alleged were that a girl under 16 
was forcibly taken away — Why S. 236 should not apply on these facts is not stated.)] 
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Section 236 accused, the only offence for "which the accused could be charged is 
Note 1 abduction and not kidnapping.^® There being no doubt as to which 
offence was committed, this section does not apply. 

It follows from the principle set forth above that this section, 
and consequentlj’- S. 237 or sub-s.(l) of S. 403 will have no application in 
the following cases : — 

(l) Where, on the facts relied upon at the beginning of the trial, it 
appears that the accused has committed more than one offence, 
i. e., when he has committed distinct offences.^^ 


10. (-30) AIR 1930 Cal 209 (210) : 57 Cal 1074: ZlGx.'h.Z. mi, Prafulla Kumar 
Bose V. Emperor. 

11. (’36) AIR 1936 Pat 503 (504) : 37 Cr. L. J. 785, Sankatha Eai w Khaderan 
Mian. (OSences under S. 160 and S. 323, Penal Code — Acquittal under S. 160 
does not bar subsequent prosecution under S. 323.) 

(’36) AIR 1936 Rang 174 (174) : 14 Rang 24 : 37 Cr. L. J. 492, Abdul Hamid v. 
Emperor. (Swearing false affidavit and using false affidavit are distinct offences 
though committed in course of same transaction — Acquittal in respect of one 
ogence does not bar trial in respect of other ogence — S. 236 does not apply.) 
(’35) AIR 1935 Nag 178 (182) : 31 N L R 337 : 36 Cr. L. J. 1216, Bamsheshan v. 
Emperor. (S. 236 refers to one ogence, although it may be difficult to determine 
what the actual ogence is.) 

(’95) 23 Cal 174 (177), Queen-Empress v. Croft, 

(’87) 1887 Pun Re No. 11 Cr, p. 19 (22), Khan Mtihammad v. Empress. 

(’ll) 12 Cri L Jour 224 (226) : 5 Sind L R 16 : 10 I. C. 168, Ganesh v. Emperor. 
(’06) 3 Cr. L. J. 240 (242) : 8 Bom L Bim, Emperor \.Sakharam Garni, (Ss. 376 
and 366, Penal Code.) 

(’99) 1 Bom L R 15 (17, 18), Queen-Empress v. Subedar Krislinappa. (Ogences 
under S, 400 and under S. 395.) 

(’33) AIR 1933 Lah 959 (959, 960) : 35 Cri L Jour 291, Maya Shah v. Emperor. 
(Stamp Act (1899), Ss. 62B and 64A — Complaint brought under S. 64A — 
Before accused can be convicted under S. 62B his attention must be drawn 
to such fact.) 

(’15) AIR 1915 Cal 181 (182); 16 Gr.L.J. 42 (43), Harnarain Sardar v. Emperor. 
(Ss. 147 and 353, Penal Code.) 

(’88) 1888 Rat 386 (386), Queen-Empress v. Samuel. (S. 302, S. 318, Penal Code.) 
(’01) 1901 All W N 120(121), King-Emperor \. Lajja. (S. 365 and S.498, Penal Code.) 
t’88) 1888 All W N 95 (95), Empi'css v. Narotam. (Murder and theft.) 

(’25) AIR 1925 Nag 294 (294) : 26 Cr. L. J. 1358, Akbar Hussain v. Emperor. 
(S. 468 and S. 471, Penal Code.) 

(’28) AIR 1928 Oudh373(374) : 29 Cr.L.J. 763, Bameshtuar v. Emperor. (Ss. 392/ 
397 and 325, Penal Code.) 

(’32) 1932 Mad W N 247 (248), Nachiappa Goundan v. Emperor. (S. 392 and S. 183, 
Penal Code — Doubtful.) 

(’01) 6 Cal W N 202 (203). In the matter of Akbar Momin. (Ss. 353 and 352, 1. P. C.) 
(’01) 5 CalWN 567(568), In the matter of Ghinibas Pal. (Ss. 290 and 447, 1.P.C.) 
(’75) 23 Suth WRCr59(59), Queen v. Salamut Ali. (Ss. 395/148 and 452, I. P. C.) 
(’01) 29 Cal 481 (482) : 6 C W N 599, Hossein v. Kalu. (Ss. 143 and 379, 1. P.C.) 
(’97) 20 All 107 (108) : 1897 AWN 210, Queen-Empress v. Yusuf. (S. 302 and 
S. 404 or S. 411, Penal Code.) 

(’27) AIR 1927 All 75 (75) : 27 Cr. L. J. 1351, Achhut Bai v. Emperor. (Ss. 302 
and 194, Penal Code.) 

(’70) 1870 Eat 34 (34), Beg. v. Gopala Pursoo. (Ss. 395 and 412, Penal Code.) 

(’97) 1897 Eat 921 (921), Empress v. PunyaSakharam. (Ss. 395 and 398, 1. P. C.) 
(’22) AIR 1922 Bom 97 (98, 99) ; 46 Bom 657 : 23 Cr.L.J. 259, Matubhai M. Shah 
V. Emperor. (Charge of ogence under S. 96, Bombay District Municipal Act — 
Charge cannot be altered into one under S. 97 read with S. 155.) 

(’33) 1933 Sind 225 (225, 226) ; 35 Cr. L. J. 582, Parasram v. Emperor, (Charge 
on one set of facts — Conviction on another set of facts.) 

(’27) AIR 1927 Rang 32 (32) : 4 Rang 355 : 27 Cr. L. J. 1360, Nga SJiioe Zon v. 

Emperor. (S. 452, Penal Code, and S. 19 (e), Arms Act.) 

(’25) AIR 1925 Rang 230 (231) : 3 Rang 68 ; 26 Cr. L. J. 1119, G. G. Sircar v. 
Emperor, (Ss. 376 and 366.) 
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{■32) ATR 1932 IM 241 (242) ; 11 Pal 392 ; 33 Cr. L. ,T. 709, Baocslifari Ahir v. 
Emperor. (Ss. 215 and 417 or 420.) 

(’20) AIR 1920 Pat 590 (590, 591) : 21 Cr. L. J. 496, Eanhu .Singh v. Emvcrcr. 
(Ss. 457 and 45G.) 

(’C9) G Bom H C P« Cr 43 (44), Et-g. v. Gangcro.m Alalji. (S~. 471 and 407.) 

(1900) 13 C P L E Cr 1G7 (ICS), Empmcss v, Eo'ngria Gaoh. (S-. 302 and 401.' 
(’33) ALB 1933 Mad 843 (843, 844) : 35 Cri L -Tour 7C, Brduchami v. Emreror. 
(Ss. 325 and 160.) 

(’25) AIR 1925 Mad 706 (706) : 26 Cr. L. .T. 1036, In rc Eadlanaiha Pillai. 

(Ss. 159 (1) and 163, Madras Local Boards Act.) 

(’24) AIR 1924 Mad 375 (376) : 47 Mad 01 : 25 Cr. L. -I. 551, In rc Srccramulu. 
(Charge under Ss. 147 and 323, Penal Code, cannot be a.ltcrcR into one under 
•S. 160, Penal Code.) 

(’14) AIR 1914 Mad 144 (144) ; 15 Cr. L. -T. 563, In rc Sped Ahmnd irnsalujar. 
(Ss. 471 and 469, Penal Code.) 

(’14) AIR 1914 Mad 61 (61) : 15 Cr. L. -T. 440, Thovmtlan v. Sanlr.rannranana 
iver. (S. 379 and S. 403 or S. 424.) 

(’10) 11 Cr. L. .1. 340 (340) : 5 I. C. 974 (Mad), In rc Bammarcdd-. Somvcdili, 
(Ss. 447, 352 and 379, Penal Code.) 

(’10) 11 Cr.L. J. 30 (34) : 4 1. C. 700 (Mad), In rc Lonanaiha. (Charge under S. 141, 
I. P. C. — Conviction for common objc-ct diucrent from that set out in the charge.) 
(’09) 9 Cr.L. J. 406 (406):1 1. C, 867 (Mad), J;: rr Sitlramc.r.vja Iyer. (Ss. 406 and 420.) 
(’26) AIR 1926 Lah 091 (691) ; 7 Lah .561 : 27 Cr.L..T. 1004, Ghanus v. Emperor. 
(S. 302, Penal Code and oUcnces relatinc to proportj.) 

(’24) AIR 1924 Lah 109 (110) : 4 Lah 373 : 25 Cr. L. .7. 335, Walln v. Crown. 
(Charge of murder c.annot l;e converted into one of roblcrv.) 

(’23) AIR 1923 Lah 260 (2G1):3 Lnh440; 23 Cr.L.J.709, Aryan Jfnl v. Emperor. 
(Ss. 176/109 and 189, Penal Code.) 

(’89) 1869 Pun ReMo.lSCr.p. 67(09),Cro!/'n v.irmfl£?ifln/.nr.(Ss.500and501,LP.C.) 
(’01) 1901 Pun Rc No. 31 Cr,p. 92 (92); 1902 Pun L R Eo. 32,. Vangal v. Empress. 
(Ss. 457, 379 and 497.) 

(’ll) 12 Cr.L. J. 169 (1701 : CS C.al 293 ; 9 I. C. 965, Lcil Jlohan v. Eali Kishorc. 
(Ss. 147 and 323.) 

(’12) 13 Cr. L. J. 502 (503) : 15 Ind Cas 640 (Cal), Ecaztiddi v. Emperor. (Charge 
of grievous iiurt bv implica.tion under S. 149, Penal Code — Conviction for substan- 
tive o.'Tcnce under S. 325, not allowed.) 

(’14) .'ilR 1914 Cal 473 (475) : 41 Cal 537 : 15 Cr.Tj.I.A.Kcilieharan Emperor. 
(’14) AIR 1914 Cal 631 (032) : 15 Cr.L..J. im,Ariff Alunshi v. Emperor. (Ss. 147 
and 4 47.) 

(■15) AIR 1915 Cal 292 (294) : 41 Cal 662 : 15 Cr. L. J. 155, Emperor v. Idadan 
2dondal. (Charge under Ss. 148, 304/149, 326/149, Penal Code — Acquittal by jury 
under S. 148 — Conviction under S. 320 is illegal.) 

(’90) 1890 Rat 529 \ii3Q), Empress v. Nathoo. (Charge of storing wool under S.394, 
City of Bombay Municipal Act, 1888 — Conviction for storing cotton held illegal.) 
(’03) 30 Cal 288(290), Ali ^.LellmThahur. (Charge of rioting— Conviction 
for house-trespass and hurt is illegal.) 

(1900) 27 Cal 660 (661, 662), latu v. Malidbir. (Ss. 379 and 143, Penal Code.) 
(’99) 3 Cal TV R 367 (368), Monoranjan Choicdhiiry v. Queen-Empress. (Charge 
of abetment of offence under S. 211, Penal Code — Conviction of offence of inten- 
tionally giving false evidence is illegal.) 

(’26) AIR 1926 Cal 581 (582) : 53 Cal 466 : 27 Cri L .Tour 600, Barun Eashicl v. 
Emperor. (Abetment of forgery and user of forged document.) 

(’27) AIR 1927 Rang 303 (304) : 28 Cr.L.J. 908, Ale Toh v. Emperor. (Ss. 419/114, 
1. 1?. C., and S. 82 (c), Registration .^ct.) 

(’31) AIR 1931 Sind 116 (117): 25 SLR 9 : 33 Cr.L.J. i\,AId.Bafi(ix. Emperor. 
(’76) 7 K W P H G R 137 (143), Queen v. Jamurha. (Ss. 193, 201 and 203, Penal Code.) 
(’82) 9 Cal 371 (373), Manu Miya v. Empress, 

(’87) 1887 Pun Re No. 43 Cr, p. 105 (106), Sher Shah v. Empress. 

(’33) AIR 1933 Oudh 315 (321) : 8 Luck 518 : 35 Cri L Jour 10, Daulat Earn v. 
Emperor. (Murder and receiving stolen property.) 

(’15) AIR 1915 Cal 219 (219) : 15 Cri L Jour 704 (705), Genu AlanjM v. Emperor. 
(Ss. 147 and 323, 1. P. C.) ' , , 

(’12) 13 Cr.L.J. 593 (594):40 Cal 168: 16 I.C.161,5ifa Ahirx. Emperor. (Accused 
charged with rioting under S. 147, 1.P.C, with common object of causing hurt to 
the complainant — He cannot be convicted of causing hurt to another person.) 
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Section 286 
Hotel 


(2) Where there is no donht as to which offence or offences the facts 
relied upon at the beginning of the trial amount to.^“ 

(’12) 13 Or. L. J. 597 (597) : 16 Ind Gas 165 (Cal), Amanullah v. Emperor. (Charge 
of theft — Conviction for extortion not legal.) 

(’32) AIR 1932 Cal 545 (546) : 34 Gi*. L. J. 39, Ali Ahmad v. Emperor, (Abetment 
of forgery and using as genuine forged document are different offences — S. 403, 
sub-s.(l) does not apply.) 

(’02) 4 Bom L E 575 (577), Municipaliiy of Bomhay v. Javer Jagjiven. (Prosecu- 
tion under S. 342, Bombay City Municipal Act, and acquittal — Subsequent prose- 
cution under Ss. 308 and 309 of the Act not ban-ed.) 

(’18) AIR 1918 Nag 107 (108) : 20 Cr. L. J. 751, Hari Singh v. Emperor. (Ss. 379 
and 380, I. P. C.) 

(’34) AIR 1934 Cal 409 (410): 61 Cal 537:35 Cr.L.J. C37,.4Wi07/ Chand x. Emperor. 
(Charge under S. 69 (a), Provincial Insolvency Act — Conviction cannot be passed 
under S. 69 (b).) 

[Sec (’88) 1888 All IV N 116 (117), Empress v. Karim Bnhsh. (S. 411— S. 380, 1.P.C.) 
(’35) AIR 1935 Lah 945 (946) : 37 Cri L Jour 303, Ali Mohamad v. Emperor. 
(Offences under S. 467 and S. 420, Penal Code, are distinct oOences and cannot 
be covered by S. 236.)] 

12. (’39) AIR 1939 All 665 (667) : 40 Ci. L. J. 948, Thahar Singh v. Emperor. 
(’39) AIR 1939 All 710 (712) : 41 Cri L Jour 111, Band liishore v. Emperor. 
(Definite and very clear case of cheating put forward by complainant — No allega- 
tion of concealment or removal of property — No evidence produeed to show con- 
cealment — Conviction under S. 424, Penal Code, is wrong.) 

(’38) AIR 1938 Cal 51 (69): ILR (1938) 1 Cal 290: 39 Cr. L. J. 161, Golohc Bchari 
V. Emperor. (Section 237 does not deal with a case where the evidence falls' short 
of proving the offence which the prosecution had set out to prove.) 

(’30) AIR 1930 Cal 790 (799) : 62 Cal 950 : 37 Cr. L. J. 701, Istahar Khondhar v. 
Emperor. (Criticising AIR 1925 P C 130.) 

(’15) .\IR 1915 Bom 203 (204) : 40 Bom 97 : 16 Cr. L. J. 701, Jivram Danharji 
V. Emperor. (Acquittal under Ss. 407 and 109, Penal Code, docs not bar trial 
under S. 471 on same facts, inasmuch ns no doubt could have arisen in the first 
trial as to offence constituted.) 

(’30) AIR 1930 All 481 (482) : 31 Cri L Jour 716, Emperor v. Eanhaiya. 

(’20) AIR 1926 All 227 (228) : 27 Cr. L. J. 152, Baghnnath Eandu v. Emperor. 
(’33) AIR 1933 All 30 (81) : 34 Cri L Jour 445, Qahul v. Emperor. 

(’31) AIR 1931 Cal 414 (410):59Cal8:32Cr.L. J. 892, Mchcr Sheihh v. Emperor. 
(S. 237 also will not ai^ply to such cases.) 

(’98) 2 Weir 301 (302), In re Pcritmal Nadan. 

(’28) AIR 1928 All 139 (140) : 29 Cri L .lour 232, Har Prasad v. Emperor. (The 
offences in this case were however distinct.) 

(’14) AIR 1914 Cal 309 (310) : 15 Cri L Jour 41, Ahram Ali v. Emperor. 

(’18) AIR 1918 Pat 165 (166) : 19 Cri L Jour 121, Hayat Elian v. Emperor. 

(’18) AIR 1918 Lah 49 (50): 1918 PunReNo. 23 Cr; 19 Cr.L.J. 931, Bag Bahadur 
V. Emperor. 

(’07) 5 Cri L Jour 427 (431) : 34 Cal 098 : 11 Cal W N 600, Jalindra Nath v. 

Emperor. (On the facts there could be no doubt ns to what the offence was.) 

(’20) AIR 1920 Pat 216(218,219): 21 Cr.L.J. 439, Pertap Bair. Emperor. (Offence 
charged under S. 149 rend with S. 325 — Offence merely under S. 325 also cannot 
be charged.) 

(’20) AIR 1920 Pat 512 (513) : 21 Cr. L. J. 44, Ml. Shcoratni v. Emperor. 

(’18) AIR 1918 Pnt 628 (029) : 19 Cr. L. J. 202, Bhowanaih Singh v. Emperor. 
(’12) 13 Cri L Jour 593 (594) : 40 Cal 168 ; 16 Ind Cas 161, Sifa Ahir v. Emperor. 
(X was charged with causing hurt to A — Ho cannot be convicted for causing 
hurt to B which fact is disclosed in evidence — The reason is that the facts 
charged did not create any doubt as to the offence committed by X.) 

(’10) 11 Cri L Jour 325 (325): 37 Cal 604 : 6 I. C. 352, Bam Setoah Lai v. ilfanc- 
shwar Singh. (False statement to a public servant in which defamatory state- 
ments were made against X — ^Here the act is one, but constitutes two offences — 
There is no “doubt” within the meaning of the section — The case was however 
decided on the ground that they are distinct offences — ^This is not correct.) 

(’15) AIR 1915 Cal 219 (219) ; 15 Ci-i L Jour 704, Genu Manjhi v. Emperor. 

(,’10) 11 Cr. L. J.420 (421) : 6 I. G. 944 ; 1910 Pun Re No. 20 Cr, Tlmfcwr Singh v. 
Ghattar Pal. (Facts alleged amounting to both an ofience under S. 182, Penal Code, 
as well as under S. 211 — S. 236 does not apply — The decision however proceeds 
on the view that they were distinct oSences — This does not seem to be correct.) 
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(3) Where the facts relied upon are not inconsistent with the innocence 
of the accused, i. c., where such facts do not amount to an, 
offence at all.’’* 

(4) Where the prosecution is itself not clear as to what facts it will 
rely upon}^ Thus, where the accused, five in number, are alleged 
to have assaulted cither with one object or with another, and the 
facts relied upon to establish an offence are themselves in doubt, 
this section does not apply.^'’® 

It has been held in the undennentioned cases^^ that the ‘doubt’ 
in this section does not mean doubt as to facts but means ‘doubt’ as 
to questions of laiv, such as which section of the penal law applies. It 
is submitted that this view is not correct. The illustrations to the 
section themselves show that the doubts in those cases are not doubts 
as to questions of law, but only as to questions of fact.’^“ To this 
extent, however, the proposition would be correct, namely, that the 
section has no application where the facts relied upon by the 
prosecution arc themselves in douht}^ It is not necessary for the 

<’30) AIR 1930 Pat 26 (27) : 9 Pnt 585 : 30 Or. L.J. 806, Bata Lai v. Ram Saran. 

13. (’31) AIR 1931 Cal 328 (528) : 59 Cal 92 : 32 Cr. L. J. 1167, Po?(i Dc Flondcr 
V. Emperor. 

•(•20) AIR 1920 Pat 512 (313) : 21 Gr. L. J. U,Mt.Shcoraini v. Emperor. (Charge 
o! kidnapping ~ Facts alleged not amounting to kidnapping — Conviction for 
abetment of kidnapping under S. 237 is wrong.) •> 

14. (’31) AIR 1931 Cal 414 f 415); 59 Ca! 8; 32 Cr.L.J. 892, Mchcr Sheikh v. Emperor. 
<’31) AIR 1931 Cal 528 (528):59 Cal 92:32 Cr.L.J. 1167,Prt«f Dc Elonder v. Emperor. 
<’94) 21 Cal 955 (973), Wafadar Khan v. Empress. (Facts alleged clear thatthe 

five accused assembled but there was a doubt as to the object of the assembly.) 
[See also (’38) AIR 1938 Sind 63 (63) : 31 S L E 480 : 39 Cr. L. J. 460, Qhulam 
Hyder v. Emperor. (Alternative charge for murder or culpable homicide not 
amounting to murder is bad.)] 

14a. (’94) 21 Cal 935 (973), Wafadar Khan v. Qiiecn-Emprcss. 

[See also (’23) 71 1. 0.247(247) ;24 Cr.L.J. 119(Cal), Jfoy'ariSoiin?' v. Emperor.] 

15. (’38) KIB. 1938 Cal 51 (68) : I L E (1938) 1 Cal 290 : 39 Cr. L. J. 161, Goloke 
Bchari v. Emperor. (What, however, seems to be really meant in this case is that 
the uncertainty must be as to what offence can be held to have been committed 
on the allegations of the prosecution and not uncertainty as to the extent to 
which the prosecution will be able to prove its allegations.) 

•(’38) AIR 1988 Sind 63 (65) : 31 S L R 480 : 39 Cr. L. J. m,Ghulamv,Empcrm\ 
(’36) AIR 1936 Rang 174 (174) : 14 Rang 24 : 37 Cr. L. J. 492, Abdul v. Emperor. 
■(’25) AIR 1925 Cal 903 (904) : 20 Cr. L. J. 594, Nayan Ullah v. Emperor. 

{’75) 7 N W P H C R 137 (143), Queen v. Jamurha. 

(’29) AIR 1929 Rang 209 (210):7Rang96:30Cr.L.J.750,j®;7spcm-v. PoThinGyi. 
•(’27) AIR 1927 Rang 254 (255) : 28 Cr. L. J. 759, Emperor v. Nga Po Wun. 

(’01) 1 Low Bur Rul 101 (104), Croton v. Mi Zan. 

(’87) 1887 Pun Re No. 11 Cr, p. 19 (21, 22), Khan Muhammad v. Empress. 

•(’18) AIR 1918 Pat 628 (629) : 19 Cr. L. J. 202, Bhowanath Singh v. Emperor. 

(Following 1887 Pun Re No. 11 Cr, 21 Cal 955 and 23 Cal 174.) 

•(’30) AIR 1930 All 481 (482) : 31 Cr. L. J. 716, Emperor v. Kanhaiya (Queerc). 
15a. (’33) AIR 1933 Rang 236(237, 238): 11 Rang 354 ; 35 Cr. L. J. 41, Nga Po 
Kyono v. Emperor. 

'(’28) AIR 1928 All 139 (140) : 29 Cr. L. J. 232, Har Prasad v. Emperor. (Doubt 
contemplated is doubt owing to absence of proof of some of the facts or doubt on 
a question of law.) 

(’31) AIR 1931 Cal 414 (415): 59 Cal 8: 32 Cr.L.J. 892, ilfe/ier Sheikh v. Emperor. 
•(’11) 12 Cr.L.J. 224 (228); 5 Sind LR 16: 101. C. 168,G(t;ies7i Krishnav. Emperor. 

16. (’37) AIR 1937 All 754 (754) : 39 Cr. L. J. 152, Babu Ram v. Emperor. 

<’31) AIR 1931 Cal 414 (416); 59 Cal 8: 32 Cr.L.J. 892, Meher Sheikh v. Emperor. 

{See (’38) AIR 1938 Sind 63 (65): 31 SLR480: 39 Cr.L.J. 460, Ghulam v. Emperor.] 
Bee also cases cited in foot-notes 14 and 15, above. 
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application of this section that the several offences should fall under 
the same chapter of the Penal Code.^*^® 

It has also been held in another class of cases that the several 
offences which the facts may constitute should be cognate offences^^ 
or offences which differ in degree by reason of the difference in inten- 
tion or by reason of subsidiary aggravating circumstances.^® This view 
also, it is submitted, is not correct and is not authorised by the terms- 
of the section. 

It was observed in the undermentioned cases^® that the section 
applies only where from the evidence led by the yroscciition it is 
doubtful which of several offences have been committed by the 
accused. It is submitted that this view is not correct. Such a case is 
really covered by section 3G7, sub-section (3). 

See also the case cited below."® 

2. “Which of several offences.” — This section applies even 
where the doubt is whether the accused committed one offence only 
or both that offence and another. Where A gives false information of 
theft in a house and states that he suspects B of the offence, it is clear 
that he commits an offence under S. 182 of the Penal Code, but it is 
doubtful if the information will amount to the making of a false 
charge against B punishable under S. 211 of the Penal Code. It has 
been held that this section will apjily even to such cases. ^ 

Under the Code of 18G1, a charge under the section corresponding 
to this section could he framed only in respect of offences under the 
Indian Penal Code.- Under the present Code this is no longer necessary.® 

16a. (’37) AIE 1937 Rang 250 (251) : 38 Cr. L. J. 989, Rati Ram v. Emycror. 

17. (’24) AIE 1924 Rang lOG (108): 1 Rang GOO: 25 Cr.L.J. 553, Mnstanx. Emperor. 
(’29) AIE 1929 Pat GG0(G61): 8 Pat 731: dlCv.'L.J.SG2,DamodarRamx.Evtpcror. 
(’27) AIR 1927 Nag 1G3 (1G4) : 28 Cr. L. J. 189, Gulahchand x. Emperor. 

(’88) 1888 All W N 95 (95), Empress x. Nai'otam. 

(’88) 1888 All W N IIG (117), Einimcss x. Karim Baksli. 

(’32) AIR 1932 Oudb 103 (106) : 7 Luck 543 : 33 Cri L Jour 92G, Chandranatli x. 
Emperor. (Conviction under S. 398, Penal Code, can be altered to one under S. 392.) 
(’05) 2 Cr. L. J. 590 (594) (Kathiawar), In re Rabari Bhura Dewait. (Contradic- 
tory statements must bo of the same kind.) 

18. (’ll) 12 Cr.L. J. 224 (226) : 5 Sind L R IG : 10 Ind CaslC8, Ganesh Krishna ■ 
Emperor. (Per Pratt, J. C.) 

19. (’23) AIE 1923 Pat 121 (122) : 23 Cr. L. J. 30, Govind Mahtan x. Emperor. 
(’20) AIR 1920 Pat 512 (513) : 21 Cri L Jour 44, Mt. Sheoratni x. Emperor. 

20. (’37) AIR 1937 Cal 99 (114): 38 Cr.L.J. 818 J itendr a Nath x. Emperor. 

(Nothing contained in Criminal law Amendment Act bars operation of Ss. 196, 
235, 236 and 237, Cr. P. C. — Conviction or acquittal of person or overt act 
in regard to conspiracy does not bar trial of such person over again under 
S. 121A, Penal Code.) 

Note 2 

1. (’13) 14 Cr.L.J. 214(216, 217):36 Mad 308:19 I.C. 310, Ganapaihyx. Emperor. 

2. (’71) 8 Bom H C R Cr 115 (117), Reg v. A jam Dulla. (A charge either of cri- 
minal breach of trust under S. 409, Penal Code, or of undue exaction of money 
under S. 16, Regulation XVII of 1827, is irregular.) 

3. (’23) AIR 1923 Cal 59G (597) : 50 Cal 564 : 24 Cri L Jour 372, Txilsi Tolini x. 
Emperor. (S. 379, Penal Code, and S. 54A, Calcutta Municipal Act.) 

(’15) AIE 1915 Low Bur GO (61) : 16 Cri L Jour 267 (267, 268), Nga Shivc Yi v. 
Emperor. (S. 457, Penal Code and S. 31, Rangoon Police Act.) 

(’21) AIR 1921 Pat 22 (22) : 22 Cr. L. J. 63, MahsndanMistryx. Emperor. (Trial 
under S. 338, Penal Code — Second trial under S, 16, Motor Vehicles Act, barred.)- 
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3. Theft and taking illegal gratification for the return of 
stolen property. — 'Where the facts relied upon by the prosecution 
are : 

(1) that certain property "vvas stolen, 

(2) that A took gratification for its restoration, and 

(3) that he took no stejis for its restoration or to cause the 

offender to be apprehended, 

the only inference possible is that A committed an offence under 
S. 215 of the Penal Code, It cannot be an inference that, because A 
asked for a gratification for its return, he is the thief. There being 
therefore no “doubt” such as is contemplated by the section, A cannot 
be charged for theft along u-ith the offence under s. 215 of the Penal 
Code.^ If however, in the above case, there is the additional fact that 
he restored the iwoperty but did not take steps to cause the offender 
to be apprehended, there will be a doubt as to whether he was not the 
thief seeing that he was in possession of the stolen property. In such 
a case an alternative charge for theft or for an off'ence under S. 215 
maj'- be framed.” 

4. Sections 23S and 239, if mutually exclusive. — See Note 2 under 

Section 239. 

5. Contradictory statements — Illustration (b). ~ Illustra- 
tion (b) was added in the present Code in order to give effect to the 
view that existed before that a person could be charged with giving 
false evidence on the basis of two contradictorj’’ statements,^ It applies 


(’27) AIE 1927 Bom 629 (029) : 28 Cr. L. J. 1032, Emperor v. Kallasani. (S, 160, 
Penal Code and S. 61 (o), Bombay District Police Act.) 

Note 3 

1. (’27) AIK 1927 Kang 254 (255) : 28 Cri L Jour 759, Emperor v. Nga Po W^in. 
(The ground of the decision namely that the “doubt” must not be one of fact but 
of law is incorrect. See Note 1.) 

(’29) AIR 1929Rang209 (210) : 7Eang96 : 30Cr. L. J, 750, Emperor v. Po Thin- 
Gyi. (Do.) 

2. (’08) 7 Cri L Jour 404 (469) : 4 Low Bur Eul 199, Tivet Pe v. Emperor. 

Note 5 

1. (’99) 1899 All W N 39 (39), Qitcen-Emprcss v. Ptiran. 

(’99) 22 All 115 (117) : 1899 A W N 207, Queen-Empress v. Khem. 

(’04) 28 Bom 533 (553, 554):G BomLR 379:lCT.L.3.3W,Emperory.Banlcairam. 
(’21) AIR 1921 Bom 3 (10) : 45 Bom 834 ; 22 Cri L Jour 241 (FB), Purshotam v. 
Emperor. (Overruling 18 Bom 377.) 

(’03) 1903 Pun L B No. 60, p. 245 (246), Sdbha Singh v. King-Emperor. 

(’25) AIE 1925 Oudh 660 (661) ; 26 Cri L Jour 1457, Mt. Patraji v. Emperor, 
(’10) 11 Cri L Jour 734 (735) : 8 I. C. 947 (Rang), Maung Thaiv Na v. Emperor, 
(’08) 7 Cri L Jour 302 (303) : 1908 A W N 73, Emperor v. Tasadduh Husain. 

[See (’40) 42 Bom L E 745 (746), Emperer v. Sultanshah Sidisha, (AIE 1921 
Bom 3, followed, Beaumont, C. J., doubting whether a statement made under 
S. 164 can possibly be regarded as part of the same transaction as a statement 
made at the trial so as to justify an alternative charge under S. 236.)] 

The following decisions were decided prior to the present Code ;■ — 

(’74) 21 Suth W E Cr 72 (76, 85, 86) : 13 Beng L E 324 (FB), Queen v. Muham- 
mad Humayoon Shah. (Overruling 8 Suth W E 6; 12 Suth W E 11; 12 Suth 
W B 31, 69; 9 Suth W E 25, 54.) 

(’85) 7 All 44 (63, 66, 67)': 1884 AWN 258, Queen-Empress v. Gimlet. (Over- 
ruling 6 All 17.) 

(’66) 6 Suth WE Cr 65(68, 69);BengLESupVol 521 (FB),QMee»i v.Mt.Zamiran, 
(’74) 1 Weir 165 (165), High Court Proceedings, No. 1810 of 1880. 
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not only where the statements are made on two distinct occasions hut 
also where they are made on the same occasion, as for example, in the 
same deposition.^ ^ 

An alternative charge in respect of two contradictorj'- statements 
can be framed under this section only when the prosecution is unable 
to prove which of the two statements is false.^ 

No charge in the alternative can be made, when one of the state- 
ments has been made in circumstances in which the person making it 
is not bound by law to state the truth, as for examjjle : 
tl) when the statement is made in a petition;^ 

(2) when it is made in an examination by a Magistrate for the imrpose 
of obtaining information, not liable to be on oath 
<3) when it is made to the police under S. IGl of the Code, as to which 
see Note 9 to S. IGl ; 

<4) when an amin reports to a civil Court executing a decree complain- 
ing of obstruction f or 

<5) when it is inadmissible in evidence as being one made linder improper 
influence such as police threat and ill-treatment.^ 

Where an accused person entered in a sale deed, executed by him, 
the consideration as Rs. 1475 and in a subsequent suit for pre-emption 
stated in evidence that the consideration was only Rs. 900, it was held 
that the Court could charge accused under s. 193 or S. 423, Penal Code,® 

6. Murder and concealment of body to screen offender. — 
In Beg7i, v. Eijig-Emperor,^ where the facts relied upon by the prose- 
•oution, against the accused, were that a murder had been committed 
and that the accused made away with the evidence of murdeiTby 

.(’93) 15 All 392 (393) : 1893 A W N 146, Queen-Empress v. Matabadal. 

(1864) 1 Suth W R Cr 15 (15), Queen v. Narain Dass. 

.(’83) 1883 Pun Re No. 20 Cr, p. 43 (44 to 46), Mir Afzal v. Empress. 

•(’88) 1888 Pun Ro No. 32 Cr, p. 65 (67), Sohan Singh v. Empress. 

.(’69) 4 Mad H C R 51 (53, 54) : 1 Weir 156, In re Palany Ghctty. 

<’71) 6 Mad H C E 342 (344) : 1 Weir 161, In re Milhourne Boss. 

■(’96) 2 Weir 300 (300), Public Prosecutor v. Mulhu Yannan. 

■(’67) 8 Suth W E Cr 79 (79), Queen v. Oottur Narain Singh. 

•(’68) 9 Suth W R Cr 52 (53), Queen v. Denonath. 

(’69) 12 Suth W E Cr 23 (23), Queen v. Kala Khan. 

.(’84) 10 Cal 405 (406, 407), Nathu Sheikh v. Queen- Empress. 

2. (’02) 26 Mad 55 (59, 60, 64, 65) ; 1 Weir 166, In re Palani Palagaii. 

.(’84) 10 Cal 937 (940, 941, 946), Habibullah v. Queen-Empress. 

ISee also (’39) AIR 1939 Sind 170 (171) : I L E (1939) Kar 280 : 40 Cr.L.J. 707, 
Charandas Kanayalalv. Emperor. (Two conflicting statements by witness — 
Charge under S. 236 may be framed.)] 

3. (’90) 1890 Pun Re No. 27 Cr, p. 90 (93), Harnam Singh v. Eiiiprcss. 

•(’88) 1888 Pun Re No, 32 Cr, p. 65 (68), Sohan Smgh v. Empress. 

.(’96) 2 Weir 300 (300), Public Prosecutor v. Muthu Vannaji. 

(’74) 22 Suth W R Cr 2 (3), Queen v, Gonowri. 

4. (’02) 2 Weir 169 (169), In re Ghcnnamma. 

5. (1900) 27 Cal 455 (457) : 4 CW N 249, Hari Gharan Singh v. Queen-Empress, 
■6. (’95) 17 All 436 (437) : 1895 A W N 102, Queen-Empress v. Ajudhia Prasad. 
7 . (1865) 3 Suth W E Cr 6 (8), Queen v. Nagana Ourut. 

•8. (’03) 1903 Pun L R No. 60, p. 245 (246), Sobha Singh v. Emperor. 

Note 6 

J. (’25) AIR 1925 P C 130 (131): 6 Lah 226 : 52 Ind App 191 : 26 Cr.L.J. 1059 (PC). 
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removing the body for the purpose of screening the offender, it was 
held by their Lordships of the Pri\-\' Council that though the charge 
against the accused was only under S. S02 of the Penal Code, ho could 
be convicted under S. 201 of the Penal Code, if the evidence established 
that offence. Their Lordships observed : 

“A man may be convicted of an offence, altbou"h there has been no charge 
in respect of it, if the evidence is sach as to cst.ablisb a charge that might have 
Iccn made. That is what happened here. The three men who ■were sentenced to 
rigorous imprisonment, were convicted of making away with the evidence of the 
crime by assisting in taking away the body. They were not charged with that 
formally, but they were tried on evidence which brings the case under S. 237.” 

The same view has been held in the undermentioned cases.* 

7. Murder, culpable homicide not amounting to murder and 
causing death by negligence. — Where the facts relied upon give 
rise to an inference of murder or culpable homicide not amounting to 
murder, a charge may be framed under the section either cumulatively 
or alternatively^ for murder and culpable homicide not amounting to 
murder. In the undermentioned case,- however, it was held that this 
could not be done. The decision proceeded upon the view that s. 23 G 
did not apply to a ‘ doubt ’ as to fach. In the cases cited below^ it 
was held that though a charge might under this section be framed 


2. (’40) AER1940 Pat 289(289, 290)il9 Pat 3G9: 1940 PIVN 73(70), A'ctfiv. Emperor. 
(’37) 1937 M W N 544 (540), Nagan v. Emperor. 

(’33 AIB 1933 All 178 (179) : 54 All 792 : 34 Cr. L. J. 107, Sohaii v. Emperor. 
(’32) APR 1932 All 71 (72) : 33 Cri L .Tour 283, Satcanla v. Emperor. 

(’32) AIB 1932 Cal 297 (298) : 59 Cal 1040 : 33 Cr.L.T. 540, Durlav v. Emperor. 
(’32) AIB 1932 Mad 743 (757) : 50 Mad 03 : 33 Cr.L. J. 814, Public Prosecutor v. 
Ycnhatamma. 

(’31) AIB 1931 Pat 172 (174) : 10 Pat 140 : 32 Cr.L. J. 975, Rup Narainw Emperor. 
(’80) AIB 1930 Mad 870 (872) : 54 Mad 08 : 32 Cr.L. J. 203, Chinna v. Emperor. 
(’80) AIR 1930 Oudb 113 (121) : 5 Luck 255 : 31 Cr.L..T. 575, Mata Dm v. Emperor. 
(Four persons charged with murder — Two convicted of murder — Other two 
not found to have taken part in murder — Evidence not sufficiently or definitely 
proving that they were present at, and had taken part in, the murder — They were 
convicted under S. 201.) 

(’28) AIB 1928 Lah 906 (908) : 10 Lah 213 : 29 CriL Jour 740, Ditta v. Emperor. 
(’28) 29 Cri L Jour 457 (458) : 108 I. 0. 905 (Lah), Dal Singh v. Emperor. 

(’27) AIB 1927 Sind 241 (244) ; 21 S L E 200 : 23 Cr.L.J. 674, Tajan v. Emperor. 
(’26) AIR 1926 Lah 88 (90) : 7 Lah 84 : 27 Cri L Jour 709, Rannun v. Emperor. 
(’26) 27 Cri L Jour 1011 (1012) ; 96 I. C. 807 (Cal), Umed Sheikh v. Emperor. 
(’25) AIB 1925 Sind 306 (307); 18 S L E'185 : 26 Cr.L.J. 909, Andal v. Emperor. 
(’23) AIR 1923 Bom 262 (263) : 25 Cr.L.J. 1349, Hanmappa Budrappa v. Emperor. 
(’lO) 11 Cr.L.J. 731(733) : 4 S LB 174 : 8I.C. 930, Emperor v. Bawa Manghnidas. 
(’08) 8 Cri L Jour 191 (193) ; 1 S L E 73, Emperor v. Ghulam. 

(’02) 1902 Pun Be No. 6 Cr, page 17 (18), Nazru v. Emperor. 

[Sec aiso (’30) AIR 1930 Lah 460 (461): 32 Cr.L.J. 461, Emperor v.Faizul Hassaii. 
(Alternative charges under S.20i, Penal Code, and S.52, Post Office Act, held legal.)] 
[See however (’95) 22 Cal 038 (039, 640), Torap Ali v. Queen-Emprcss.l 

Note 7 

1. (’72-92) 1872-92 Low Bur Eul 300 (301), Mi Ni v. Queen-Empress. (Murder or 
in the alternative culpable homicide not amounting to murder.) 

(’15) AIR 1915 Bom 297- (298) : 16 Cri L Jour 305, Emperor v. Ramava 
Ghennappa. (Charge under S. 302, 1. P. C., and conviction under S. 304A.) 

(’24) AIR 1924 Bom 450 (451) : 26 Cri L Jour 211, Emperor v. C. J. Walkcv. 
(With charge under S. 304, Penal Code, conviction can be under S. 304A — Following 
AIB 1914 Cal 05.) 

2. (’87) 1887 Pun Be No. 11 Cr, page 19 (21), Khan Muhammed v. Empress. 

' (Ss. 302 and 304, 1. P. C.) 

3. (’38) AIR 1938 Sind 63 (65): 31 S L E 480 : 39 Cr. L. J. 460, Ghulam v, Emperor. 
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Gtivnilatively, it cannot be framed alternatively in respect of the two 
offences. It is submitted that. the last two views are not correct. 

8. Principal offence and the abetment thereof. — The 

question whether an offence and its abetment could both be charged 
under the provisions of this section dej)ends, as has been seen in Note 1, 
on the facts relied upon by the prosecution at the beginning of the 
trial and on which charges are invited to be framed. A person may be 
convicted of abetment of an offence, even if he is charged with the 
substantive offence and vice versa, if the facts relied upon could have 
supported a charge for that offence.^ 

The view taken in the undermentioned cases” that an offence of 
abetment and tbe principal offence cannot come within this section is, 
it is submitted, not correct. 

9. Alternative charges. — A charge even in the alternative must 
conform to the iwovisions of ss. 233, 234, 235 or S. 239 and each of the 
alternative charges must he a legal charge.^ 

(’ll) 12 Cri L Jouv 224 (226) : 5 Sind L R 16 : 10 I. C. 163, Ganesh Krishna v. 
Emperor. (Alternative charges for offences under the Penal Code and special 
laws, e, g.. Post Office Act, not permissible.) 

Note 8 

1. (’30) AIR 1930 Nag 145 (148) : 30 Cri L Jour 224, Eunamcliand v. Emperor. 
(’31) AIR 1931 Oudh 274 (276): 7 Luck 102: 32 Cr.L. J.905,Z7i«mc7r v. Emperor. 
(’29) AIR 1929 Cal 807 (808) : 57 Cal 807 : 31 Cr. L. J. 570, J ananada v. Emperor. 
(’34) AIR 1934 Pat 561 (563) : 13 Pnt 729 : 36 Cri L Jour 17, BhVehariv. Emperor. 
(’20) AIR 1920 Lah 15 (18) : 22 Cri L Jour 161, Kehr Singh v. Emperor. 

(’25) AIR 1925 Rang 122(127, 128):3 Rang 11:26 Cr.L.J.492,A. V. Joseph v. Emperor. 
(’28) AIR 1928 Pat 146 (153) : 6 Pat 768 : 29 Cri L Jour 301, Emperor v. Ghulam. 
(’16) AIR 1916 Cal 431 (443, 445) : 42 Cal 1094 : 17 Cri L Jour 113 (S B), Indar. 
chand v. Emperor. 

(’24) AIR 1924 Bom 502 (507) : 49 Bom 84 : 26 Cri L Jour 1000, Emperor wBanchod. 
(’32) AIR 1932 Cal 455 (456):59 Cal 1192 : 33 Cr.L.J. 720, Dc6i Prosad v. iSmperor. 
(’28) AIR 1928 Cal 466 (468) : 29 Cri L Jour 1093, Kadira v. Emperor. 

(’3l) AIR 1931 Mad 225 (227) ;32 Cri L Jour 7od, Sambasiva Mudali y. Emperor, 
(’12) 13 Cri L Jour 453 (454, 455) : 15 Ind Cns 85 (Mad), Snbbayya v. Emperor. 
(’35) AIR 1935 All 935 (937) : 37 Cr L J 247, Samuel John v. Emperor. (The 
decision proceeds on the ground that abetment is a minor offence in relation to 
the substantive offence and that S. 238 applies to such a case.) 

(’35) AIR 1935 Pesh 67 (68) : 36 Cr. L. J. 1438, Suraj Bhan v. Emperor. (This 
power is not conferred by S. 238 and is not based on the principle that abetment 
is a minor offence but is conferred by Ss. 236 and 237 and depends in every case 
upon the facts proved.) ' 

(’32) 1932 Mad W N 1216 (1217), Batna Beddi v. Emperor. 

2. (’12) 13 Cri L Jour 223 (223): 14 Ind Cas 319 (Mad), Pi rcKrishnan Bair. 
(’12) 13 Cr L J 203 (203) : 14 I 0 203 (Mad), Singaravelu Pillai v. Emperor. 

(’24) AIR 1924 Bom 432 (432) : 25 Cri L Jour 1135, Emperor v. Baghya Naghya. 
(’29) AIR 1929 Nag 325 (328) : 30 Cri L Jour 944, Kisandas v. Emperor. 

(’21) 60 Ind Cas 999 (1000):22 Cr.L.J. 311 (Pat), Darbari Chowdlmry y. E mperor. 
(’27) AIR 1927 Cal 63 (64) : 28 Cri L Jour 2, Eulaschand v. Emperor. (S. 237 
was not referred to but the case proceeded under S. 238.) 

(’20) AIR 1920 Cal 834 (834) : 22 Cri L Jour 448, Bajah Khan v. Emperor. 

(’20) AIR 1920 Pat 512 (513) : 21 Cr L J 44, Mt. Sheoratni v. Emperor. 

(’74) 11 Bom H C R 240 (241, 242), Beg v. Chand Bur. 

(’23) AIR 1923 Cal 453 (455) : 50 Cal 41 : 24 Cr. L. J. 763, Emperor v. Profulla. 
(’lO) 11 Cri L Jour 49 (49): SIC 145 : 33 Mad 264, Padmanabha Payiy . Emperor, 
(’28) AIR 1928 Lah 382 (390) : 30 Cri L Jour 18, Pritchard v. Emperor. 

(’29) AIR 1929 Nag 325 (328) : 30 Cri L Jour 944, Kisan Das v. Emperor. 

Note 9 

1. (’38) AIR 1938 Sind 171 (173) : I L E (1939) Ear 204 : 39 Cr. L. J. 890, Emperor 
.y, Balumal Rotchand. 
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Alternative charges should he framed as in form given in 
Schedule V, Ko. 2S, suh-head Ii." When the charges are of distinct 
offences such as kidnapping and abduction, it is desirable that the 
accused should be charged separately for kidnapping and abduction." 
Omission to split up the charge into tu'O parts does not, however, 
amount to material error, unless the accused is thereby prejudiced in 
his defence.^ 

See also Note 7. 

10. Sentence. — Where an accused is convicted of two offences 
alternativel3', the sentence should be considered from the point of view' 
of the maximum sentence provided for the lesser of the two alternative 
offences.^ This is so even where a person is charged under two parts 
of the same section, one carrying a higher and the other a lighter 
punishment.^ 

11. “Series of acts,” meaning of. — It has been held in the 
undermentioned case^ that a statement made in the evidence in a civil 
suit and a statement made in the evidence in a criminal case cannot 
he considered to be a “series of acts” within the meaning of the section 
and that the person making such statement cannot therefore be prose- 
cuted under this section for giving false evidence on the basis of such 
contradictory statements. It is submitted that this view cannot be 
accepted as correct. If, as the decision concedes, a statement before the 
police and a subsequent statement before the ifngistrate could form a 
“series of acts,” it is difficult to see how a statement in a civil Court 
and a statement in a criminal Court arc not a “series of acts.” 


237 .* (V If 5 ill case mentioned in section 


* Codes of 1882 and 1872. 

Same as that o£ sub-section (1) ; Sub-section (2) was newly added in 1898, 
which ran thus : — 

“(2) When the accused is charged with an ofience, he may be convicted of 
having attempted to commit that offence, although the attempt is not separately 
' charged.” 

Code of 1861 ; Ss. 56 to 59. 


2. (’72-92) 1872-92 Low Bur Eul 436 (437), Quccn-Einprcss v. Nga On Gaing. 

3. (’27) Am 1927 Cal 644 (646) : 28 Cri L Jour 803, Mafizaddi v. Emperor. 

■ 4. (’30) AIR 1930 Cal 209(210,211):57 Cal 1074:31 Cr.L.J. W3,Prafulla\\Emperor. 
(’34) AIR 1934 Cal 85 (86) : 35 Cri L Jour 487, Bamizulla v. Emperor. (It is how- 
ever desirable to frame distinct charges to avoid prejudice to accused.) 

(’33) Ami933Gal676(677):60 Cal 1394:34 Or.L. J.1219,J?aya6?4ddiKv. Emperor. 
(’34) AIR 1934 Sind 164 (166, 167) : 36 Cri L Jour 231, AJlahrakliio r. Emperor. 

Note 10 

1. (’17) AIR 1917 All 29 (30),: 18 Cri L Jour 790 (791), Hira Nand v. Emperor. 
(’20) AIR 1920 All 110 (111): 42 All 302 : 21 Cr.L.J. 783, Rawzo Singh v. Emperor. 

• (’88) 1888 Pun Re No. 32 Cr, page 65 (70), Sohan Singh v. Empress. 

(’03) 1903 Pun L R No. 60, page 245 (246, 247), Soblia Singh v. King-Emperor. 

' (’30) AIR 1930 Mad 870 (873) : 54 Mad 68 ; 32 Cr.L. J. 263, Gangappa v. Emperor. 
[Scs also (’72-92) 1872-92 L B R 324 (825), Mating Po Thin v. Empress. 

(’37) AIR 1937 All 754 (754) : 39 Cr L J 152, Bahu Bam v. Emperor.'] 

2. (’90) 1890 Pun Re No. 27 Or, page 90 (93), Hamam Singh v. Empress. 

■ (’99) 1899 Pun Re No. 3 Cr, page 7 (8, 9), Santa Singh v. Empress. 

Note 11 

. 1. (’24) AIR 1924 Sind 1 (3, 4):16SLR 285:25 Cr.L.J.1195,Saic7iS/in7:v. Emperor. 


Section 236 
Rotes 9-11 


Section 237 
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Sectiori 237 
Notes 1-2 


236, the accns'ed is charged with one o^ence, and it 
When a person is appears in evidence that he commit- 

off^nce^, hr*^Ln°he ^cd a different offence for which he 
convicted of another, might have been charged under the 

provisions of that section, he may he convicted of 
the offence which he is shown to have committed, 
although he was not charged with it. 

(2) [Omitted hy the Code of Criminal Procedure 
(Amendment) Act, XVIII of 1923.] 

llliistraiion. 


A is charged with theft. It appears that he committed the offence of criminal 
breach of trust, or that of receiving stolen goods. He may be convicted of criminal 
breach of trust or of receiving stolen goods (as the case may be) though he was not 
charged with such oflence. 

Synopsis 


1. Legislative changes. 

2. Scope of the section. 
2a. Illustration. 


3. Conviction for offence requiring 

complaint by specified persons. 

4. Powers of appellate Court. See 

S. 423 and Notes thereunder. 


Other Topics (miscellaneous) 

Abetment and principal ohenccs. See S, 236 Note 8. 
Cognate offences. See S. 236 Note 1, 

Conviction for oQcnces not charged. See Note 2. 
Different offence — Conviction for. See Note 2. 
Distinct offences. See Note 2. 


1. Legislative changes. 

Changes made in the Code of 1898 — 

Sub-section (2) was newly adtletl. 

Changes made in 1923 — 

Sub-section (2) was omitted and inserted as sub-s.(2A) to S. 238 by 
the Code of Criminal Procedure (Amendment) Act, XVIII of 1923. 

2. Scope of the section. — The general rule is that an accused 
person cannot bo convicted of an offence of which he was not charged, 
and of which consequently he has had no notice. This section, 
however, enables the Court to convict a person of an offence which is 
disclosed in the evidence and for which he might have been charged 
binder the provisions of section 236, although he was not charged 
with it. The reason of the rule is that the facts relied upon by the 
prosecution at the beginning of the trial, of which he has notice, are 
sufficient notice of all offences which such facts will constitute. 

The section will a]pply, therefore, only in cases falling within 
S. 236.^ For cases in which a conviction has been given under this 
section without framing a charge therefor, see Note 1 to S. 236.^ In cases 
where S. 236 has no apj)lication as, for instance, where the offence 


Section 237 — Note 2 

1. (’39) AIR 1939 All 665 (667) : 40 Cri L Jour 948, Thahur ‘Singh v. Emperor. 
(’38) AIR 1938 Gal 51 (68) :ILR (1938)1 Cal 290 : 39 Or LJ 161, GoZofccv. Emperor. 
(’36) AIR 1936 Cal 796 (799) : 62 Cal 956 : 37 Cr. L. J. 701, Ishtaharv. Emperor. 

2. For cases in which conviction can be given, see cases cited under Note 1 to S. 236. 
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Section 237 
Notes 2-4 


whicli of several offences sucli facts vrould constitute. See also the 
undermentionecl case.^ 

The Chief Court of Oudh has also held that it is not illegal to 
convict a person of an offence under S. 452, Penal Code, in a case in 
which he has been charged under S. 823, in the light of the wording of 
this section and S. 230, hut that the question to be decided in each case 
is whether the accused has or has not been prejudiced in his trial by 
the fact that the charge was framed under the wrong section.® 

Where a Court finds it necessary to make use of the section to 
convict an accused person of an offence with which he has not been 
charged, it should he particularly careful to formulate in its own mind 
the charge upon which, had it been duly framed, it would be prepared 
to convict.® 

2a. Illustration. — The illustration to the section only applies 
to the class of cases referred to in S. 23G and does not refer to cases in 
which there is no douhi as to what ofl'ence has been committed on the 
facts relied on bj" the prosecution, but it is merely doubtful which 
offence will be proved (see Note 1 under S. 236). This section is therefore 
no authority for holding that in such cases, on a charge of one offence, 
a person can bo convicted of a different offence.^ 

3. Conviction for offence requiring complaint by specified 
persons. — Where a person is charged with offence A on facts on 
which he might have been charged also with offence B under S. 236, 
but the latter offence is one which could not be taken cognizance of by 
the Court in the absence of a complaint by the aggrieved person, it has 
been held that he could not be convicted of offence B under this section 
in the absence of such complaint.^ 

See also Note 6 to S. 199. 

4. Powers of appellate Court. — See S. 423 and Notes thereunder. 


7. (’33) AIR 1933 All 30 (31) : 34 Cri L Jour 445,Qo5hI t. Emperor. (Charge for 
murder — Conviction under S. 194, Penal Code, not illegal as it falls under S. 237, 
hut the accused should nevertheless he ashed to plead to the charge.) 

8. (’38) AIR 1938 Oudh 263 (263) : 39 Cr. L. J. 937, Emperor v. SlianharDmjal. 
• 9 . (’16) AIR 1916 All 294 (294) : 17 Cri L Jour 64 (64), Abdul Bah v. Emperor. 

Note 2a 

1 . (’36) AIR 1936 Cal 796 (801) : 62 Cal 95G : 37 Or. L.J. 701, IshtaharEhondkar 
V. Emperor. (AIR 1930 Privy Council 130 is criticised in this decision as 
suggesting the contrary — ^It is doubtful if this interpretation of the Privy Council 
case is justified.) 

Note 3 

1. (’40) AIR 1940 All 201 {201):41Or.'L.3.4,99,Ea%dar Aliv.Emperor. (Prosecu- 
tion under Ss. 366 and 376, Penal Code — Conviction for ofience under S. 498, 
Penal Code, not legal in absence of complaint by husband.) 

(’18) AIR 1918 Lab 385 (385, 386) : 1918 Pun Re No. 2 Cr : 19 Cri L Jour 300, 
Boda Sinqli v. Emperor. (Under S. 199, Cr. P. C., complaint by husband for 
ofience under S. 498,1. P.O., is contemplated — Accused charged with theft cannot 
be convicted under S. 498, 1. P. C.) 

(’26) AIR 1926 Rang 169 ^71) : 4 Rang 131 : 27 Cr L J 1075, U Nyan Ncinda v. 
Emperor. (Prosecution for ofience under S. 121A directed — Facts disclosing 
another offence under Chapter VI of the Penal Code, requiring complaint or order 
nnder S. 196 — Conviction under the latter not valid.) 
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238.‘-'' When a person is charged with an Section 238 
When offence offonce consisting of several narti- 

proved included m •» t • V* f» ^ « 

offence charged. ciiiaESj a Combination oi some onljr of 
which constitutes a complete minor offence, and such 
combination is proved, hut the remaining particulars 
are not proved, he may he convicted of the minor 
offence, though he was not charged with it. 

(2) When a person is charged with an offence 
and facts are proved which reduce it to a minor 
offence, he may he convicted of the minor offence, 
although he is not charged vith it. 

( 2Ay\ When a person is charged with an offence, 
he may he convicted of an attempt to commit such 
offence although the attempt is not separately charged. 

(3) Nothing in this section shall be deemed to 
authorize a conviction of any offence referred to in 
section 198 or section 199 when no complaint has been 
made as required by that section. 

Illustrations 

(a) .-1 is charged, under S. 407 of the Inilinn Penal Code, with criminal 
breach of trust in respect of property entrusted to him ns a carrier. It appears, that 
he did commit criminal broach of trust under S. 400 in respect of the property, 
but that it was not entrusted to him as a carrier. He may be convicted of criminal 
breach of trust under S. 400. 

(b) A is charged, under S. 323 of the Indian Penal Code, with causing 
grievous hurt. He proves that he noted on grave and sudden provocation. He may 
be convicted under S. 333 of that Code. 

Sub.soofion {2A) was inserted *by the Code of Criminal Procedure 
(Amendment) Act, XVIII of 1923. 

Synopsis 

1. Scope and principle of the 4. When minor offence requires 

section. complaint — Sub-section (3). 

2. “ Minor offence.” 5, Powers of appellate Courts and 

3. Attempt — Sub-section (2A). High Court. 


• Code of 1882 — Section same ns that of 1898 Code. 

Code of 1872 ; S. 457. 

457. When a person is charged with an offence and part of the charge is not 
^ , proved, but the part which is proved amounts to a 

• propcd offence, he may bo convicted of the offence 

included m offence jg proved to have committed, though ho was 

charged. not charged vrith it. 


Illustrations 

(a) Same as illustration (a) above. 

(b) A is charged with murder. He may he convicted of culpable homicide, 
hr of causing death by negligence. 

Code of 1861 — Nil. 
f See Note 1 under section 237. 


2Cr.88. 



1394 WHEN OFFENCE PEOVED INCLUDED IN OFFENCE CHAEGED 


Section 238 
Note! 


1. Scope and principle of the section. — The section contem- 
plates a conviction of a minor offence included in the offence charged 
in either of two cases. The first is where the offence charged consists 
of several particulars, a combination of some only of which constitutes 
a complete minor offence and such combination is ijroved but the 
remaining particulars are not proved.^ The second is where facts 
are proved which reduce the offence charged to a minor offence,^ 
Illustration (a) to the section is an example of the first class of cases, 
and illustration (b), of the second.® 

The principle on which the section proceeds is that w'here an 
offence consists of several particulars, a combination of some only of 
which constitutes a complete minor offence, the graver charge gives- 
notice to the accused of all the circumstances going to constitute the 
minor offence of which he may he convicted. The latter is arrived at 
by mere subtraction from the former. But when the circumstances- 
constituting the major charge do not necessarily and according to the 
definition of the offence imputed by that charge, constitute the minor 
offence also, the principle no longer applies, because notice of the former- 
does not necessarily involve notice of all that constitutes the latter.'* 
The section is an exception to the rule that a person cannot be 
convicted of an offence with wliich ho is not charged.® Therefore, 
though under this section an accused person can be convicted of an 
offence different from that he was accused of, it should be done only 
in cases where the accused is not prejudiced in any way by the conviction 
on the new charge.® Thus, where the accused is charged under S. 457, 

Section 238 — Note 1 

1. (’38) AIE 1938 Eaag 281 (282) ; 1938 E L E 139 : 39 Cr.L.J. 7G1, Maxing Ba 
v. The King. (Chargo under S. 353, Penal Code, of assaulting public servant — 
Magistrate finding that person assaulted was not public servant — He can be 
convicted under S. 352, Penal Code — Dissenting from G C W N 202.) 

2. (’93) 7 CPLECrl? (18), Empress v. Sheodaynl. (Tidal on charge of murder — 
Conviction under S. 330, Penal Code, without framing charge thereon is incorrect.) • 

3. (’93) 7 C P L E Cr 17 (18), Empress v. Sheodayal. 

4. (’74) 11 Bom H C E 240 (241), Beg. v. Chand Nnr, (Charge for murder — 
Conviction for abetment of it is bad unless the accused is charged specifically with it.) • 

(’93) 7 C P L E Cr 17 (18), Empress v. Sheodayal. (Charge under S. 302, Penal 
Code — Conviction under S. 330 not legal.) 

(1900) 13 C P L E Cr 1G7 (1G8), Empress v. Dongria Goali. (Charge of murder — 
Conviction for dishonest misappropriation of property possessed by the deceased 
is not good, if the charge for the offence has not been framed.) 

(’24) AIE 1924 Bom 502 (504, 507) : 49 Bom 84 : 2G Cr. L. J. 1000, Emperor v. 
Banchhod Sursang. (Conviction of accused under S. 307 read with S. 34 or S. 114 
is legal though they were charged only with offences under Ss. 304, 148 and 149, 
Penal Code.) 

(’24) AIE 1924 Bom 432 (432) : 25 Cr. L. J. 1135, Emperor v. Baghya Naghya.. 
(Charge under principal offence — Conviction for aljetment cannot stand.) 

5. (’25) AIE 1925 Cal 903 (904) : 26 Cr.L.J. 594, Nayan Ullali v. Emperor. 

6. (’22) AIE 1922 Pat 5 (7) : 23 Cr. L. J. 114, Balhesar Singh v. Emperor. 


Other Topics (miscellaneous) 

Converse of the section, i. e. conviction Major and minor offences — Examples 
for major offence, not chai'ged. Sec of offences not coming under the 
Note 1. category. See Note 2, 

Evidence insufficient for major offence, m • i -n c -vt . , 

See Note 1 Trial with assessors. See Note 1. 

Grievous hurt and rioting. See Note 2. Trial with jury. See Note 1, 
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Penal Code, for criminal trespass with intent to commit theft and where 
he denies the trespass, he cannot he convicted of criminal trespass 
with intent to commit adultery under S. 456, Penal Code, because, upon 
the case for prosecution and on the b'ne of defence adopted by the 
accused, the latter cannot be said to have any knowledge of the charge 
of which he is convicted and would therefore be prejudiced in his 
defence.' But where in such a case the accused himself admits trespass 
but states that it was with the intention of committing adultery and 
not theft, he cannot be held to be, in anj' way, prejudiced, inasmuch 
as in order to sustain a conviction under S.45G, it is not necessarj'' 
to specify any criminal intention. It is sufficient if a guilty intention 
is proved such as is contemplated in s. 441 of the Penal Code.® 

Though the section enables a Court to convict a person of a minor 
offence, when charged with a major offence, there is no provision of 
law’ which allows the converse case, viz., the conviction for a major 
offence on a charge of a minor one.® 

The powers given hy this section are not controlled by the sections 
of the Code w’hich prescribe the procedure to be follow’ed in trying the 
offence charged and have nothing to do with the form of the trial nor 
w’ith the convicting authority.^® Thus, the section invests a jury 
empanelled to try an offence triable by a jury to find as an incident 
that the facts proved amount to a minor offence and return a verdict 
of guilty or not guilty of such offence,^^ though such offence may not 
be triable by jury but is triable only with assessors.^^ In the same way, 

(’17) AIR 1917 Cal 824 (825) ; 44 Cal 3-58 : 17 Cr.L.J. 424, Earali Prasad v. Emperor, 
(’21) AIR 1921 Pat 217 (218), Jadav Maliton v. Emperor. (But if the accused is 
prejudiced, he must be retried.) 

(’13) 14 Cr.L.J. 212 (213) : 19 I. C. 308 (Cal), SUal Chandra v. Emperor. (Charp 
under S.324, Penal Code — Conviction under S. 352 — Accused held prejudiced in 
the circumstances of the case and conviction set aside and retrial ordered.) 

[See (’40) AIR 1940 Lah 112 (113) : 41 Cr. L. J. 540, Dhanpat Bai v. Emperor. 
(’36) AIR 1936 Pesh 172 (175) : 37 Cr. L. J. 1039, Baxoar Shah v. Emperor. 
(Charge of murder and oSence under S. 396 — Conviction under S. 304 (2) and 
S. 379 is not illegal — Accused held not prejudiced in their defence.)] 

7. (’22) AIR 1922 Pat 5 (7) ; 23 Cr.L.J. 114, Balkcsar Singh v. Emperor. 

(’14) AIR 1914 Cal 663(663):41 Cal743:15 Cr.Jj.J .l^Q,2dahomedHossein v. Emperor. 

8. (’17) AIR 1917 Cal 824(825):44Cal 358:17 Cr.L. J.424,E:aroii Prasad v. Emperor. 
See also S. 223 Note 5. 

9. (’99) 1 Bom L R 513 (514), Queen-Empress v. Diirgya, (Under S. 398, Penal 
Code, on a charge under S. 325, Penal Code.) 

(’12) 13 Cr.L.J. 429 (430) : 1911 Upp Bur Rul 98 : 14 1. C. 973, Nga Eaung Nxjcin 
V. Emperor, (Under S. 458 on a charge under S. 392.) 

(’21) AIR 1921 Low Bur 36 (37) : 11 Low Bur Rul 45, Nga Po Exjin v. Emperor. 
(Under S. 468 on a charge under S. 465.) 

(1900-’02) 1 Low Bur Rul 287 (288), Croton v. Chit To. 

10. (’21) AIR 1921 Bom 59 (60, 61) : 45 Bom 619 ; 22 Or. L.J.51, Changouda v. 
.Emperor, 

(’26) AIR 1926 Bom 134 (135) : 27 Cr. L. J. 650, Emperor v. Gttlah Chand. 

11. (’37) AIR 1937 Pat 662 (664) : 39 Cr. L. J. 156, Emperor v. Earia Dhobi. 
(OSence charged robbery with grievous hurt — Jury can find accused guilty under 
S. 323 only, though no charge is framed under this section or under S. 325.) 

(1865) 3 Suth W R Cr 41 (41), Queen v. Satoo Sheikh. 

See also S. 299 Note 5. 

12. (’37) AIR 1937 Pat 662 (664) : 39 Cr. L. J. 156, Emperor v. Earia Dhobi. “ 
(’02) 26 Mad 243 (246, 247, 248, 249) : 2 Weir 463, Pattikadan Ummaru v.. 

Emperor. (Verdict under S. 325, Penal Code, on a charge under Ss. 392, 397). . 


Section 238' 
Note 1 
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Section 238 
Notes 1-2 


it empowers a Court trying an accused person for an offence with the 
aid of assessors to convict him for a minor offence triable by jury; care 
should, however, be taken to frame a charge for the minor offence, 
where the facts indicate a reasonable possibility of the minor offence 
being made out, so that from the beginning the trial may proceed 
according to the provisions of the Code and the parties concerned may 
have an opportunity to object to the trial if so advised.^® But the 
section has no application to cases where there is no conviction by the 
jury of the minor offence. Thus, where on a charge under S. 304, 
Penal Code, the jury returned a verdict of not guilty, but returned 
a verdict of “guiltj’- but not voluntarily” under S. 326, the verdict 
amounts to only a verdict of “not guilty” under S. 326 and this section 
has no application to such a case.^^ 

2. “Minor offence.” — The words “minor offence” are not defined 
anywhere in the Code and ought to be taken in their ordinary sense 
and not in any technical sense,^ In the undermentioned case^“ a single 
Judge of the Bombay High Court observed as follows : 

“I do not think the argument relied upon is sound. It seems to me to proceed 
on the unwarranted assumption that the test by which an oSence is deemed in 
S. 238 (1) to be major or minor is the gravity of the punishment incurred. The 
sub-section does not refer to the gravity of punishment at all ; it merely refers to 
the number of particulars constituting the offence : if a number of particulars is 
needed to constitute the oSence, then for the phrposes of S. 238(1), it may be called 
the major ogence : if a combination of some only of such particulars constitutes a 
complete ohence then that ogence is referred to in S. 238 (1) as the minor ogence. 
I do not overlook that S. 238, sub-section (2) speaks of the proof of additional facts 
reducing an ogence to a minor ogence, and this does not accord with the view 
that the minor ogence must always consist of fewer particulars than the major 
ogence. But this is only a new form that the situation takes.” 

It is submitted that the view propounded would make the word 
“minor” in sub-section (i) superfluous, and is not correct. Further, it 

(’9-5) 20 Bom 215 (217, 218), Queen -Evipr css v. Dcvji Govindaji. (Verdict under 
S. 304 on a charge under S. 302.) 

(’01) 25 Bom 680 (689, 693, 694) : 3 Bom L E 278 (FB), King-Emperor v, ParbJm 
Shan'kar. (Verdict under S. 325 on a charge under Ss. 302 and 304.) 

(’26) AIR 1926 Bom 134 (135) : 27 Gr.L. J. 650, Emperor v. Gxdahcliand (Verdict 
under S. 411 on a charge under S. 412.) 

(1865) 2 Suth W R Cr 13 (13), Queen v. Sakliaut Sheikh. (Verdict under S. 379 on 
charge under S. 395.) 

(’28) AIR 1928 Mad 275 (275) : 29 Cri L Jour 351, Arumvga Konc v. Emperor. 
(Verdict under S. 325 on a charge under Ss. 434, 392 and 397.) 

(’14) AIR 1914 Mad 425 (428) : 37 Mad 236 : 13 Cri L Jour 739, In re Adabala 
Muthiyalu. (Verdict under S. 326 on a charge under S. 397.) 

(<29) AIR 1929 Nag 295 (296) : 31 Cri L Jour 557, Narayan Singh v. Emperor. 

(Verdict under S. 325 on a charge under S. 307.) 

(’10) 11 Cr. L. J. 630 (630) : 8 I. C. 373 : 13 Oudh Cas 295, SJmhrati v. Emperor. 
(Verdict under Ss. 376 and 109 — Attempt on a charge under S. 376.) 

(’15) AIR 1915 Low Bur 39 (45) : 16 Cr. L. J. 676 (682, 683) : 8 L B E 274, S. P. 

Gosh V. Emperor. (Verdict under Ss. 392 and 109 on a charge under S. 392.) ' 

See also S. 269 Note 3. 

13. (’21) AIR 1921 Bom 59 (60, 61) : 45 Bom 619 : 22 Cr. L. J. 51, Changouda v. 
Emperor. (Conviction under S. 326 on a charge under S. 302.) 

14. (’08) 7 Cr. L. J. 362 (366, 367) : 12 C W N 530, Emperor v. Khudiram Das, 

Note 2 

1. (’95) 22 Cal 1006 (1010), Qzicen-Empress v. Sita Nath. 

la. (’36) AIR 1936 Bom 193(196): 60 Bom 485: 37 Cr.L.J. 753, Emperor v. Abdul 
Bahiman. 
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is not clear what is meant by the last sentence in the above passage. 
See the undermentioned cases" for illustrations of major and minor 


2. In the follovfins cases the first It a minor offence, the second offence charged being the 
major one : 

(’40) sVIE 1910 Cal 321 (321) : 41 Cri L Jour 744, Eaja Mca v. Emperor. (S. 323 
and S. 332, Penal Code.) 

(’30) AIE 1930 Bom 193 (197) ; 00 Bom 485 : 37 Cr. L. J. 753, Emperor v. Abdul 
Baliiman. (On a charge of cheating in pursuance of a conspiraci’, the accused 
may be found guilty of cheating without a conspiracy — Latter is a minor offence.) 
(’32) AIE 1932 Mad 501 (501) : 33 Cr.L. J. 598, Kttppusamy Mndali v. Emperor. 
(S. 143, Penal Code— S. 147, Penal Code.) 

(’80) 5 Cal 184 (187), Bhdktcram v. Hccra Kolita — (S. 182, Penal Code — S. 211, 
Penal Code.) 

(’14) AIE 1914 Sind 00 (00, 07) : 8 Sind L E 179 : 10 Cri L Jour 104, Emperor v. 
Ehubometl. (Do.) 

(’05) 32 Cal 180 (184) : 2 Cr. L. J. 171, Emperor v. Sarda Prosad. (Do.) 

(■21) AIE 1924 Bom 502 (504, 507) : 49 Bom 84 : 20 Cri L Jour 1000, Emperor v. 
Ranchhod Sursang. (S. 307 read with S. 34 or S. 114 — S. 307.) 

(’22) AIE 1922 All 114(114), Banuman v. Emperor, (S. 323, Penal Code — S. 147, 
Penal Code.) 

(■23) AIR 1923 Lah 320 (327) : 20 Cr.L.J. 598, Indar Singh v. Emperor. (S. 323, 
■ Penal Code — S. 148, Penal Code.) 

(’31) AIE 1931 Lah 500 (508) : 33 Cri L Jour 315, Jogindnr Singh v. Emperor. 
(S. 323, Penal Code — Ss. 302 and 149, Penal Code.) 

(’07) 5 Cr. L. J. 424 (420) : 34 Cal 325, Dasarath Mandal v. Emperor. (S. 323, 
Penal Code—S. 304 or S. 325.) 

(’12) 13 Cr.L.J. 481 (482) : 39 Cal 890 : 15 1. C. 481, Kttnja Bhuniya v. Emperor. 
(S. 323, Penal Code— S. 325, Penal Code.) 

(’28) AIE 1928 Mad 275 (275) : 29 Cri L Jour 351, Arumuga Konc v. Emperor. 
(S. 324, Penal Code— Ss. 434, 392, 397.) 

(’34) AIR 1934 Oudh 251 (253) : 35 Cri L Jour 943, Mohammad Nabi Khan v. 
Emperor. (S. 32o,Bcnal Code — S. 301, Penal Code.) 

(’29) AIR 1929 Nag 295 (290) : 31 Cri L Jour 557, Narayan Singh v. Emperor. 
(S. 325, Penal Code — S. 307, Penal Code.) 

(’20) sUR 1920 Cal 695 (690) : 27 Cr.L.J. 920, Emperor v. G. C. Wilson. (S. 334, 
Penal Code — S. 304, Penal Code.) 

(’14) .■MR 1914 Mad 425 (428) : 37 Mad 230 : 13 Cri L Jour 739, In re Adabala 
Mnthiyalu. (S. 320, Penal Code—S. 397, Penal Code.) 

(’75) 23 Suth W E Cr 01 (02), Queen v. Luhhinarain. (S. 335, Penal Code — 
Ss. 304, 325 and 323, Penal Code.) 

(’20) AIR 1920 Cal 1059 (1000) : 53 Cal 599 : 27 Cri L Jour 1314, Torap Ali v. 
Emperor. (Ss. 341, 352, Penal Code — Ss. 300, 498 and 147, Penal Code.) 

(’84) 7 Mad 454 (450, 457) : 2 Weir 551, Queen-Empress v. Papadu. (S. 352, Penal 
Code — S. 147, Penal Code.) 

(’22) AIR 1922 Mad 110 (111, 112) : 23 Cri L Jour 200, Muthnhanahhu Pillai v. 
Emperor. (Do.) 

(’95) 22 Cal 1000 (1008, lQQd),Quecn-Empressy. Sitanath Mandal. (S. 305, Penal 
Code — Ss. 300, 370, Penal Code.) 

(’93) 17 Bom 309 (372), Queen-Empress v. Khoda Uma. (S. 379, Penal Code — 
S. 395, Penal Code.) 

(1804) 1 Suth W E CrL13(13).(Ss.l43 and 148, Penal Code—S. 302, Penal Code.) 
(’.95) 1895 Eat 797 (797), Queen-Empress v. Bhavjya. (S. 392, Penal Code — S. 398, 
Penal Code.) 

(’29) AIR 1929 Sind 147 (148) ; 30 Cri L Jour 875, Earoon v. Emperor. (S. 403, 
Penal Code — S. 395, Penal Code.) 

(’98) 21 All 127 (128) ; 1898 AWN 205, Queen-Empress v. Mathura Prasad. 

(S. 408, Penal Code — S. 409, Penal Code.) 

(’20) AIR 1920 Bom 134 (135) ; 27 Cr. L. J. 650, Emperor v. Gulabchand Dosoji. 
(S. 411, Penal Code—S. 412, Penal Code.) 

(’67) 7 Suth W R Cr 73 (74), Queen v. Jogeshur Bagdee. (Do). 

(’28) AIE 1928 All 139 (140) : 29 Cri L Jour 232, Ear Prasad v. King-Emperor. 
(S. 411, Penal Code — S. 413, Penal Code.) 

, (’86) 1886 Eat 293 (294), Queen-Empress v. Balu. (S. 414, Penal Code — S. 457, 

Penal Code.) 
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Section 238 offences. As to T\-hat are not major and minor offences, see the cases 
Kote 2 cited below.’ 

Abetment. — Abetment is not a minor offence having regard to 
the manner in which sub-section (2A) expressly makes mention of an 
attempt to commit an offence and is silent as to abetment of an offence. 


(’25) AIK 1925 P.'it 389 (389) ; 26 Cri L Jour 682, Banamali Kumar v. Emjperor, 
(S. 426, Penal Code — S. 430, Penal Code.) 

(’87) 1887 Pun Ee No. 9 Cr, p. 14 (16), Alla Bahhsh v. Empress, (S, 447, Penal 
Code — S. 457, Penal Code.) 

(’13) 14 Cr. L. J. 424 (425) : 20 Ind Cas 408 (All), Bup Deb v. Emperor. (S. 447, 
Penal Code — S. 32 of the Forest Act.) 

(’17) AIK 1917 Cal 824 (826) : 17 Cr. L. J. 424 (426) : 44 Cal 358, Karali Prasad 
T. Emperor. (S. 456, Penal Code — S. 457, Penal Code.) 

(’21) AIK 1921 Pat 217 (218), Jadab MaJiton v. Emperor (Do.) 

(’28) AIK 1928 Oudh 402 (403) : 3 Luck 680 : 29 Cr. L. J. 893, Emperor v. Shiva 
Datla. (S. 290, Penal Code — S. 278, Penal Code.) 

(’25) AIK 1925 Oudh 89 (89) : 25 Cri L Jour 1087, Muiinay Mirsa v. Emperor. 
(S. 426 — S. 452, Penal Code.) 

[See (’35) AIR 1935 Pat 129 (130) : 36 Gr. L. J.829, Nihora Kahar v. Emperor. 
(S. 441— S. 454, Penal Code.) 

(’12) 13 Cri L Jour 750 (751) : 17 I. C. 62 : 6 S L E 116, Emperor v. Ohagan 
Bajaram. (S. 320 (8) Penal Code — S. 304, Penal Code.)] 

3. (’39) AIE 1939 All 665 (667) : 40 Cri L Jour 948, Thahur Singh v. Emperor. 
(S. 300, 1. P. C. - S. 385, Penal Code.) 

(’38) Am 1938 Cal 51 (69) : ILE (1938)1 Cal 290 : 39Cr.L. J.161, Golohc Behari 
V. Emperor. ((1) Conspiracy with two difierent objects alleged — It is not certain 
that a conspiracy with only one of these objects is a minor offence — (2) where an 
ofience is alleged to constitute the object of a conspiracy as charged, a conspiracy 
to commit a minor ofience need not be a minor ofience. (3) An ofience alleged to 
constitute the object of a conspiracy is not necessarily a minor ofience to the 
ofience of conspiracy.) 

(’24) AIK 1924 Mad 375 (376) : 47 Mad 61 : 25 Cr. L, J. 554, In re Srceramuhi. 

(S. 160, Penal Code — Ss. 147 and 323, Penal Code.) 

(’12) 13 Cri L Jour 18 (18) : 5 Sind L K 123 : 13 Ind Cas 206, Imperafor v. Bino. 

(S 202“-S 201 ) 

(’33) AIE 1933 Cal 294 (295) : 34 Cri L Jour 524 (SB), Madhusingh v. Emperor. 
(S. 302— S. 396, Penal Code.) 

(’25) AIE 1925 Cal 903 (904) : 26 Cr, L. J.S0i,NayanmiahY. Emperor. (Ss. 304 
and 149, 1. P. G S, 304, Penal Code.) 

(’29) 1929 Mad W N 185 (185), Inre Ponniah Bowther, (S.323, 1.P.C S.397, 1.P.C.) 

(’94) 7 C P L E Cr 17 (19), Empress x. Sheodayal. (S. 330,I.P.C — S. 302,I.P.C.) 
(’26) AIE 1926 Cal 895 (896) : 27 Cr. L. J. 926, Emperor v. G. G. Wilson. (S. 334 
— S. 352, Penal Code.) 

(’94) 2 Weir 302 (302), In re Savari Ayec. (S. 363, 1. P. C.— S. 302, 1. P. C.) 

(’06) 3 Cr. L. J. 240 (242) ; 8 B.L.K. 120, Emperor v. Sahharam. (S. 366 — S. 376.) 
(’30) Am 1930 Lah 544 (544) : 32 Cr.L.J. 301, Mangloo v. Emperor. (S. 369 — S. 392.) 
(’85) 1885 Eat 211 (212), Quecri-Emprcss v. Dala Tala. (Ss. 380, 456 — S. 395.) 

(’12) 13 Cr.L.J. 597(597) : 16 1.C. 165(Cal), Amanullah v. Emperor. (S. 384— S. 379.) 
(’24) AIE 1924 Lah 109 (110) : 4 Lah 373 : 25 Cr. L. J. 385, Walhi r. Emperor. 

(S. 397, 1. P. C.— S. 302, 1. P. C.) 

(1900) 13 C P L E Cr 167 (168), Empress t. Dongria Gaoli. (S. 404— S. 302.) 

(’26) Am 1926 Lah 691 (691) : 7 Lah 561 : 27 Cr. L. J. 1004, Ghanus \. Emperor. 

(S. 412— S. 302.) 

(’26) Am 1926 Lah 132 (134) : 26 Cr. L. J. 1361, Achpal v. Emperor. (S. 412, 

I. P. C.— S. 396, Penal Code.) 

(’30) Am 1930 Bang 158 (159) : 8 Bang 13 : 31 Cr. L. J. 799, D Ea Doe v. Ejm- 
peror. (S. 427, Penal Code — S. 409,1. P. C.) 

(’31) AIE 1931 Cal 414 (414) : 59 Cal 8 : 32 Cr. L. J. 892, Mehar Sheihh v. Em- 
' peror. (Ss. 448, 323, I. P. C.— S. 395, Penal Code.) 

(’22) Am 1922 Bom 97 (98) : 46 Bom 657 : 23 Cr. L. J. 259, Mafubhai M. Shah 
V. Emperor. (S. 96, Bombay District Municipal Act — S. 97 read with S. 155 of 
the same Act.) 

(’34) AIR 1934 All 872 (872, 873) : 36 Cri L Jour 766, Dipchand v. Emperor, , 
(S. 353, Penal Code — S. 323, 1. P. C. — Opinion tentatively expressed.) 
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It, therefore, cannot come nndor this section;* See also s. 23G Note 8. 

Bioting and unlawful assembly. — A charge of rioting nndor 
S. 147 or of being a member of an unlawM assembly under s. 149, does 
not by itself or by being charged together with a charge of hurt, 
include as a minor offence an net of violence by an individual accused 
so as to authorise under this section a conviction under s. 823** or S. 825** 
or S. 326^ or for assault under S. 352’ or for criminal trespass’ The 
High Court of Madras has, however, held that a conviction on the sub- 
.stantivo charge only, on a charge coupled wi.th S, 149, Penal Code, is not 
necessarily bad, the legality of the conviction depending on whether 
the accused has or has not been materially prejudiced by the form of 
the charge.*’ The Nagpur Judicial Commissioner’s Court has also held 
that a person can be convicted of the offence of causing hurt although 
the charge is formulated as for the commission of an offence punish- 
able under s. 807, Penal Code, read with s. 149.** TJio Lahore High 

4. (’35) AIR 1935 Pesb G7 {G8) : 3G Cr.L.J. 1438, Suraj Bhan Emperor. (Tbo 
power of an Appellate Court, to ebango a conviction of a substantive offence into 
a conviction of an abetment is not conveyed by S. 238 and is not based on tbo 
principle that an abetment is a minor offenco forming part of tbc major or sub- 
stantive offence, but is convoyed by Ss. 23G and 237 and depends in every case 
upon tbe facts proved.) 

(’27) AIR 1927 Cal G3 (C4) : 28 Cri L -Tour 2, Jlulas Chand v. Emperor. 

(’27) AIR 1927 All 35 (3G) : 49 All 120 : 27 Cr. L. .1. 1118, Mnhahir v. Emperor. 
(’24) AIR 1924 Bom 432 (432) : 25 Cr. L J. 1135, Emperor v. Raghya Nagya. 
[But sec (’40) AIR 1940 Lab 112 (113) : 41 Cr. L. J. 540, Dhanpat Rai v. 
Emperor. (There may no doubt be cases in which sub-s. (2) is applicable to 
abetment but the sub-section cannot apply where tbo facts that would constitute 
abetment would bo quite different from those which would constitute the 
principal offence.) 

(’35) AIR 1935 All 935 (937) : 37 Cri L Jour 247, Samvel John v. Emperor, 
(Charge of rape — Conviction of offcnco of abetment of rapo is legal — Case falls 
within S. 238 (2)— No charge of abetment necessary.)] 

See also S. 423 Note 31. 

5. (’3G) 19 N L J 18 (21), GangaMshan v. Emperor. (Where tbo charge framed 
against the acousod is one under S. 147, he cannot bo convicted under S. 323, 
without a specific charge in that behalf.) 

(’07) 5 Cr. L. J. 424 (42G) ; 34 Cal 325, Dasrath Mandal v. Emperor. 

(’18) AIR 1918 Mad 49G (49G, 497) : 18 Cr. L. J. 860, In re Mongalu Aorodhono 
Hatlii, (Napier, J., contra.) 

■(’11) 12 Cri L Jour 82 (82) : 9 I C 455 [C!i\),Eanta Ne7ja v. Emperor, 

[See (’03) 30 Cal 288 (290), Yahuh AH v. Lethu Thahur. (Charge for rioting 
and conviction for same offoneo — Appellate Court convicting accused under 
Ss. 448 and 323 — Held conviction bad.)] 

•G. (’07) 5 Cr. L. J. 427 (432) : 34 C.al G98 : 11 C W N GOG, Jatindra v. Emperor. 
(’12) 13 Cri L Jour 502 (503) : 15 Ind Cas G46 (Cal), Reasuddi v. Emperor, 

(’20) AIR 1920 Pat 210 (218, 219) : 21- Cr. L. J. 439, Pertah Rai v. Emperor. 

(’80) 5 Cal 871 (873), Goverinncjii of Betigal v. Mahaddi. 

7. (’15) AIR 1915 Cal 292 (294); 41 Cal G62 : 15 Cr. L. J. 155, Emperor v. Madan. 
(’01) G Cal W N 98 (101), Bam Samp Rai v. Emperor. 

8. (’29) AIR 1929 Pat 712 (713) ; 9 Pat 642 : 30 Or. L. J. 891, Mallu Gopc v. Emperor. 

9. (’75) 28 Suth W R Cr 59 (59), Queen v. Salamat AH. 

(’14) AIR 1914 Cal 631 (632) ; 15 Cri L Jour 188, Ariff Munshi v. Emperor. 

( ’18) AIR 1918 Mad 496(490) : 18 Cr. L. J. 860, InreMongalv, Aorodhono Hathi. 

10. (’25) AIR 1925 Mad 1 (6) : 47 Mad 746 : 25 Cr.L.J. 1297 (FB), lure T/iccf/w- 
malai Qounder, (Ss. 149 and 326 — Conviction under S. 326.) 

(’22) AIR 1922 Mad 110(111) : g.ZCr.Jj.J.2m,MuthiilcanalckuPillai\.E7nperor. 
(S. 147 — Conviction under S. 352.) 

11. (’36) 19 N L J 18 (21), Oangabishan v. Emperor. (The fact that the charge 
was framed under S. 307 read with S. 149 will not preclude the Court from con- 
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Section 238 
Notes 2-$ 


Court "u-as also inclined to a similar view in the case cited below.^" 

3. Attempt — Sub.seotion(2A). — Under Act xvm of 1923, 
sub-s.(2) of s. 237 has been transferred to this section and re-enacted 
as sub-s.(2A), as more appropriate bore than under s. 237. 

Under this sub-section, when a person is charged with an offence, 
he may be convicted of an attempt to commit such offence although 
he is not separately charged with the attempt.^ 

5. When minor offence requires complaint — Sub-section (3). ' 
— This section must be read subject to ss. 198 and 199 which require 
the complaint of the aggrieved person, before the Court can take 
cognizance of offences referred to therein. 

A person charged with one offence cannot, therefore, be convicted 
of a minor offence if the latter requires a complaint by a j)articular 
person mentioned in Ss. 19S and 199 of the Code, when there is no 
such complaint. Thus, a prosecution for adultery under S. 497 or for 
enticing away a married woman under S. 49S requires a complaint bj' 
the husband and therefore, a person charged with rape or abduction 
cannot be convicted either under S. 497^ or under s. 49S- in the absence 
of a complaint by the husband. Similarly, no conviction can be made 
under S. 498 when the complaint was specifically made under S. 497 
only.® So also, no conviction can be made under s. 500 for defamation 
in the absence of a complaint by the person aggrieved, where the 
complaint was under Ss. 353 and 504'* or under S. 501, Penal Code.® It has 


victing the accused of the offence punishable under S. 307 or any other minor 
offence constituted bv the same facts.) 

12. (’25) AIR 1925 Lah 280 (280) : 20 Or L J 820, Bohcla v. Emycror. (13 Gt.IjJ. 
502 and 5 Cri L Jour 427, doubted — Actual decision proceeding on evidence.) 

Note 3 

1. (’30) AIR 1930 Oudh 44 (47) : 37 Cr.L.J. 12, Shco Narain Singh v. Emperor^ 
(’75) 12 Bom H C E 1 (7), Beg. v. Baniajirav Jivbajirav. 

^99) 20 Cal 803 (807) : 3 C W N 653, Eala Ojlia v. Queen -Emi/ress. 

(’24) AIR 1924 Cal 18 (43) : 25 Cri L Jour 1313, Bilinghurst v. Blachburn. 

(’32) AIR 1932 Cal 723(725, 720):60 Cal 179:34 Cr.L.J. Ill ,Hamimany.E7n'peTor^ 
{'25) AIR 1925 Mad 4S0(4S2);48 Mad 774 : 20 Gr.L..T. 755, In rcDoraisamijIijer. 
(’10) 11 Cr. L. J. 030 (030) : 8 I. C. 373: 13 Oudh Cas 295, Shubraii v. E7npcro7\ 
(’ll) AIR 1917 Pat 699(699):4 PatLJ 391:17 Cr.L.J. 212(212),Sadho x.Emveror. 
(’34) AIR 1934 Pat 5Gl(563):13 Pat 729:36 CT.lj.4.11,Bhil:liariSingh'7.E7nveror. 
C14) AIR 1914 Cal 473 (475) : 41 Cal 537 : 15 Cr. L. J. 4, Kahcharan lUiherjec 
V. E77iperor. (A case under the Bengal Excise Act.) 

(’14) AIR 1914 Cal 649 (053) : 41 Cal 545 : 15 Cr. L Jour 35, Booth v. Emperor. 

Note 4 

1. (’82) 5 All 233 (235) : 1883 A W N 1, E77xprcss of Bidia v. Kalhi. 

(’02) 29 Cal 415 (416) : 0 C W N 677, Chc7non Garo v. E7nperor. 

(’03) 30 Cal 910 (915, 916) : 8 C W N 17 (FB), Tara Prosad Laha x. Emperor. 

(’13) 14 Cr.L.J, 284 (286):19 I. 0. 710:1912 UBR 155, Ega Po Thaw v. E7npcror. 

2. (’40) APR 1940 All 201 (201) : 41 Cri L Jour 499, Haider AH x. E7npcror. 

(’07) 5 Cr. L. J. 164 (107):31 Bom 218:9 BomLR148,E7Hpcrorv.Jjiflp2Lro/m?«7;2«(7. 
(’04) 27 Mad 61 (62) : 2 Weir 236, Ba7igaru Asari v. Emperor. 

(’12) 13 Cri L Jour 287 (288) : 14 I. C. 671 (Bom), Ernperor x. Iman Khan. 

(’02) 30 Cal 910 (915) : 8 C W N 17 (FB), Tara Prosad Laha x. Emperor. (In 

view of this decision, 20 Cal 483, wherein the deposition of the husband was held 
to be a complaint, cannot be taken as laying down good law.) 

3. (’73) 1873 Pun Re No. 18 Cr 20 (21), Slier Singh v. Croton. 

4. (’87) 10 All 39 (42, 43) : 1887 AWN 264, Qticctt-Etnpress v. Deolcinandan. 

5. (’89) 1889 Pun Re No. IS Cr, p. 67 (69), Etnperor v. Utna Shanher. 
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been held in the undermentioned case® that the Court cannot convict 
an accused, "person of a minor offence for the taking cognizance of 
■tvbieb a complaint ' under S. 195 is necessary, "without such complaint. 
See also Note 6 to S.190, Note 6 to s. 196A, Note 6 to s. 19S and Note 6 
to section 199. 

5. Powers of appellate Courts and High Court. — An 

appellate Court may exercise the po"wers under this section and may 
alter a conviction for a major offence into one for a minor offence.^ 
It is competent for the High Court, even in a reference under S. 307 
of the Code, to convict the accused of any offence of "u’hich the jury 
could have convicted him." See also Note 31 to S. 423 and Note 16 to 
section 307. 


What persons 239 .-= Tlie following xiersons may 
^?ntiy! "be cliarged and tried together, namely : 

* Code of 1898, original S. 239. 

ZB9, When more persons than one are accused of the same offence or of 
TVJi/i/ different offences committed in the same transaction, or 
, , . ,, ^ when one person is accused of committing any offence, and 

oc cnargea gain ty, another of abetment of, or attempt to commit such offence, 
they may be charged and tried together or separately, as the Court thinks fit ; and 
the provisions contained in the former part of this Chapter shall apply to all such 
charges. 

Illustrations 

(a) A and B are accused of the same murder. A and B may be charged and 
tried together for the murder. 

(b) A and B are accused of a robbery, in the course of which A commits a 
murder with which B has nothing to do. A and B may be tried together on a 
charge, charging both of them with the robbery, and A alone with the murder. 


(’23) AIR 1923 Oudh4(6):260udhCas 44:23 Cr.L.J. 641, GoyoHarhai v. Emperor^ 
6. (’25) AIR 1925 Mll29{130):47 AlllliiZBGr.lj Narain Singh Y, Emperor. 

Note 5 

1. (’39) AIR 1939 All 710 (712) : 41 Or. L. 3. Ill, NandEishorev. Emperor. (The- 
powers conferred upon the appellate Court by S. 423 are limited by the provisions 
of Ss. 236, 237'and 238.) 

(’38) AIR 1938 Rang 281 (282) : 1938 R L R 139 ; 39 Or. L. J. 761, Maying Ba v. 
The King. (Conviction under S. 353, 1. P. 0., for assaulting public servant — 
Appellate Court finding that person assaulted was not public servant — Convic- 
tion can be altered to one under S. 352, 1. P. C.) 

(’36) AIR 1936 Oudh 44 (47) : 37 Or. h. 3. 12, SheoNarain Singh v. Emperor. (Do.)^ 
(’22) AIR 1922 All 143 (143) : 23 Cri L Jour 198, Manuman v. Emperor. (From 
conviction under S. 147, 1. P. 0., to one under S. 323, 1. P. C.) 

(’24) AIR 1924 All 662 (663) : 25 Cr. L. J. 900, Bandhu v. Emperor. (Conviction 
under S. 302, 1. P. C., altered info one under S. 307, 1. P. C.) 

(’91) 14 All 25 (29) : 1891 AWN 170, Queen-Empress v. Hughes. (Conviction 
under S. 366, 1. P. C., altered into one under S. 361, 1. P. C.) 

(’86) 1886 Rat 293(294), Queen-Empress v. Balu. (Conviction under S. 457, 1.P.C.,, 
altered into one under S. 414, 1. P. C.) 

(’27) AIR 1927 Oudh 296 (296) : 2 Luck 503 : 28 Cr. L. J. 673, JawadHussain-v. 
Emperor. (Conviction under S. 353, 1. P. C., to one under S. 189, 1. P. C.) 

2. (’77) 3 Cal 189 {192), Empress v. Herat Mirdha. (Conviction under S. 143 on 
. charge under Ss. 326 and 149, 1. P. C.) 

(’08) 8 Cri L Jour 143 (144) : 10 Bom L R 632, Emperor v. Ghandrakrishna- 
(Conviction under S. 379, 1. P. C., on charge under S. 395, 1. P. 0.) 

(’95) 22 Cal 1006 (1009), Queen-Evipress v. Sitanath Mondal. (Conviction under 
S. 365, 1. P. 0., on a charge under Ss. 366 and 376, 1. P. G.) 

(’14) AIR 1914 Mad 425 (428) : 37 Mad 236 : 13 Cri L Jour 730, In re Adahala 
Muthiyalu. (Conviction under S. 326, 1. P. C., on a charge under S. 397, 1. P. C.)- 
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( a) persons accused of the same offence committed 
in the course of the same transaction; 

'h ) persons accused of an offence and persons 
accused of abetment, or of an atterupt to 
commit such oJdence ; 

(c) persons accused of more than one o^ence of 

the same kind, within the meaning of sec- 
tion 234 committed by them jointly within 
the period of twelve months; 

(d) persons accused of different offences com- 
mitted in the course of the same transaction ; 

(e) persons accused of an offence which includes 

theft, extortion, or criminal misappropria- 
tion, and iiersons accused of receiving or 
retaining, or assisting in the disposal or 
concealment of, property possession of which 
is alleged to have been transferred by any 
such olfence committed by the first-named 
persons, or of abetment of or attempting to 
commit any such last-named offence ; 

(f) persons accused of offences under sections 411 

and 414 of the Indian Penal Code or either 
of those sections in respect of stolen property 
the possession of which has been transferred 
by one ofience ; and 

(g) persons accused of any offence under Chapter 
XII of the Indian Penal Code relating to 
counterfeit coin, and persons accused of any 
other offence under the said Chapter relating 
to the same coin, or of abetment of or 
attempting to commit any such offence; 

and the provisions contained in the former part of this 
Chaiiter shall, so far as may be, a^iply to all such 
eharges. 

This section was substituted for original S. 239, by the Code of Criminal 
Procedure (Amendment) Act, XVIII of 1921 

(c) A and-B are both charged with n theft, and B is charged with two other 
thefts committed by him in the course of the same transaction. A and B may bo 
both tried together on a charge, charging both with the one theft, and B alone 
with the two other thefts. 

, Codes of 1882 and 1872 — S. 239 and S. 458, respeetively, were same as 
that of 1898 Code. Code of 1861 — Nil. 
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Syn 

1. Scope and applicability of the 

section. 

2. Whether Ss. 234, 235, 236 and 

239 are mutually exclusive. 

2a. Clauses of S. 239, if mutually 
exclusive. 

3. “May be tried together.” 

4. “Accused of the same offence” 

— Clause (a). 

5. Abetment and attempt — Cl. (b). 
5a. Offences of the same kind — 

Clause (c). 

€• “Same transaction” — Clauses 
(a) and (d). 

7. Acts done in pursuance of 
conspiracy. 

S. Acts in prosecution of a common 
object. 

9. Several persons giving false 
evidence in the same case. 

Other Topii 

Accused need not net together from start 
to finish. See Note G. 

Bribery. See Note 8. 

Contempts of Courts by different per- 
sons. See Note G. 

Dacoities. See Notes 3 and G. 

Different accused tried for different 
offences in same transaction. See Notes 
G and 7. 

Different objects. See Notes 7 and 8. 
Distinct and separate offences. See 
Note G. 

False information. See Note G. 

Forgery. See Notes 5 and 6.' 

Forgery and perjury. See Note 9. 
Kidnapping with other offences. See 
Note 6. 


10. Printing and publishing seditious 

matter. 

1 1. Defamation by different persons. 

12. Continuing offence. 

13. Kidnapping and abduction. 

14. Keeping gaming house and using 

it. 

15. Chargeneednotrefer to transac- 

tion being same. 

16. Clause (e). 

17. Clause (f). 

18. Clause (g). 

19. Simultaneous trials. 

20. Criminal breach of trust and 

receiving stolen property. 

21. Effect of illegal trial. See Note 10 

under S. 537 and Note 5 under 
S. 233. 

22. Objection ns to joinder. 

(miscellaneous) 

Legislative amendments. See Notes IG 
and 17. 

Local and special Acts. See Note G. 
Murder with other offences. See Note 4. 
Murder and S. 201, 1.P.C. See Note 6. 
Not in same transaction. See Note 19. 
Offence under Ss. 401 and 413, I. P. C. 
Sec Notes C and 16. 

Receivers of stolen property — Several 
and distinct. See Note 17. 

Receiving stolen property. See Notes 6, 
17 and 16. 

Security proceedings. See Notes 1 and G. 
Sections 411 and 458, 1.P.C. See Note 6. 


1. Scope and applicability of the section. — This is the last 
exception to the rule enacted in S.233 that every offence must be tried 
separately. It is only under this section that the joint trial of several 
accused persons is permissible.’^ 

The section apidies only to trials and not to enquiries. It is not 
illegal, therefore, to jointly commit several accused persons for offences 
not falling within the provisions of this section,” though it should, as 
a matter of prudence, be avoided.® 


Section 239 — Note 1 

1. (’38) AIR 1938 P 0 130 (133) : 39 Cr.L.J. 452 : 65 I A 158 : 32 S L B 476 : 1 L R 
(1938) 2 Cal 295 (PC), Babulal v. Emperor. 

■(’36) AIR 1936 Sind 47 (48) : 37' Cr. L. J. 716, Dholiomal v. Emperor. 

(’08) 8 Cr. L. J. 11 (13) : 4 Nag L R 71, Emperor v. Balwant Singh. 

2. (’97) 1897 Rat 916 (915), Queen-Empress v. Baghu Hari. 

(’02) 2G Mad 592 (594) : 2 Weir 262, In the matter of Govindu. 

(’19) AIR 1919 Mad 45 (47) : 20 Cr.L.J. 379 : 42 Mad 561, In re Nalluri Chcnchiah. 
[But see (’97) 1897 Rat 925 (926), Queen-Empress v. Daulata Dhondi. (Where it 
was quashed on aecount of prejudice caused.)] 

See also S. 207 Note 5 and S. 233 Note 1. 

3. (’69) 11 Suth W B Or 16 (16), Queen v. Eurcem. 


Section 239 
Hotel 
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Section 239 
Notes 1-2 


Inquiries under chapter vill stand on a somewhat^ different 
footing. Under S. 117 of the Code, such inquiries have to he made as 
nearly as may he practicable in the manner prescribed for conducting 
trials. Section 239 will apply to such inquiries and a joint inquiry of 
several persons proceeded against under chapter VHI ivould he illegal 
if the case does not come within the terms of this section.^® 

The section is subject to the rules as to jurisdiction laid down in 
chapter XV and consequently a Magistrate cannot try i^ersons for 
offences committed outside his jurisdiction, though otheiuvise the case 
may fall within the provisions of this section.'* 

The provisions of the section refer to persons accxtsed, that is to 
say, charged. The provisions are, therefore, intended to deal with the 
position as it exists at the time of charge, and not with the result of 
the trial. Hence, a joint trial of several persons under this section is 
not vitiated merely by the fact that at the end of the trial the facts 
found happen to he different from those on the footing of which the 
charges were originally framed.'’ 

2. Whether Sections 23$, 235, 236 and 239 are mutually 
exclusive. 

Section 239 and Ss. 234 to 236. — It has been generally held 
that the provisions of this section and Ss. 23i to 236 may he applied 
cumulativelj' to a case, so that w'hero two or more persons can bo 
jointly tried under this section for certain offences, it is permissible 
to add as against one of such persons charges which could he added 
under Ss. 234 to 236 if he were being tried alone. 

Ilhtstraiions 

1. A is accused of theft and B is accused of having received the stolen 
property. A and B can he tried together under clause (e) of this section. A is also 
accused of having committed another oflence which forms part of the same trans- 
action as the theft. There is no objection to the joinder of a charge for this other 
oflence against A in the same trial. (Section 235).^ 

2. A and B commit a certain offence and as such are liable to be tried 
together under clause (a) of this section. There is no objection to joining against 

(’81) 1881 Pun Re No. 22 Cr, p. 47 (49), Queen v. Haihat, 

3a. (’04) 1 Cr. L. J. 58 (00, 61) : 8 C W N 180, Bran Krishna Saha v. Bmiicror. 
(’91) 1891 Eat 585 (586), Queen-Eni'prcss v. Qaiba. 

(’91) 1891 Eat 550 (557), Queen-Empress v. Bapu. 

(’07)5 Gr.L. J. 197 (199) ; 5 G. L. J. 231 : 11 G W N 472, Kamal Narain v. Emperor. 

4. (’29) AIR 1929 Mad 839 (840): 30 Cr.L.J. 1161 : 52 Mad 991, SaclManandam 
V. Gopala Aiycngar. 

See also S. 177 Note 3. 

5. (’40) AIR 1940 Nag 249 (250) : 41 Cr. L, J. 734, Bhagolclal v. Emperor. 

(’40) AIR 1940 Nag 340 (343) : 1940 N L J 459 (462), Parmanand v. Emperor. 
(’40) AIR 1940 Pat 499 (501) : 41 Cri L Jour 452, Nathu Ghaudhury v. Emperor. 
(’38) AIR 1938 P. C. 130 (133) : 39 Cr.L.J. 452 : 05 I A 158 : 32 S L R 470: 1 L R 

(1938) 2 Cal 295 (PC), Babulal v. Emperor. 

(’38) AIR 1938 Sind 171 (173) : I L R (1939) Ear 204 ; 39 Cr.L.J. 890, Emperor v. 
Balumal. (The trial is bad not because the accused has been wrongly convicted 
but because he has been wrongly charged.) 

(’36) 37 Cr. L. J. 728 (729) : 62 Cal 946 (950) : 102 I. C. 943, Superintendent and 
Bemembrancer of Legal Affairs, Bengal v. Baglm Lai. 

(’22) AIR 1922 Cal 107 (113): 49 Cal 573: 23 Cr.L.J. 657, Abdul Salim v. Emperor. 

Note 2 

1. (’36) AIR1936 All 337(342,343); 37 Cr.L.J. 794:58 All 695, Emperor V. Mathuri. 
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A under S. 234 anotbor charge for a different oCcncc of the same bind committed 
by him in the course of the same year.2 

3. Where A and B are tried together under this section, there is no objection 
to an additional charge being framed against one of them under S. 23C (in the 
cumulative or in the alternative) and tried at the same trial.S 

But a contrary vieiv lias been held in the nndermentioued cases.^ 
See also Note 5a. 

But the provisions of this section are not controlled hy Ss. 234 to 
236.® In other words, the circumstances under which a joint trial is 
permissible under this section cannot he restricted hy considerations 
based on ss. 234 to 236. 

Sections 235 and 236. — Sections 235 and 236 may applj’ to the 
same case. Thus, where several charges have been rightly joined against 
the same accused under S. 235, there can he no objection to one of 
such charges being in the alternative under s. 236.® 

2. {’34) AIR 1934 All 811 (812, 813) ; 35 Or. L. .1. 1224, Kiranjan v. Emperor. 
[See however (’25) AIR 1925 Rang 198 (199): 26 Cr. L. .1. U0,AhKU v. Emperor. 

(A accused of three offences under S.234 — Baccused of abetment of two of these 
offences — There is misjoinder of charges — IfB had been charged with abetment 
of all the throe offences, the joint trial would have been legal.)] 

3. (’36) 62 Cal 946(950) : 37 Cri L Jour 728 ; 162 Ind Cas 943, Superintendent and 
Bememhrancer of Legal Affairs, Bengal v. Baghu Lai. (In case of joint trial 
under this section. Court can convict a person of an ofTcnee with which ho was 
not expressly charged, bv applying the provisions of S. 237.) 

(’29) AIR 1929 Cal 298 (299) : 56 Cal 1106 : 30 Cri L Jour 1015, Tota Mcali v. 
Emperor. (In the case of a joint trial of accused persons an alternative charge 
against one of them is legal.) 

(’10) 11 Cri L Jour 244 (245) : 5 Ind Cas 769 (Cal), Janhi v. Emperor. (Fifteen 
accused charged under S. 395, Penal Code, and three of them also charged under 
Ss. 411 and 412 — No misjoinder.) 

(’03) 8 Cri L -Tour 191 (193) ; 1 S. L. R. 73, Emperor v. Ghulam. (Accused 1 to 3 
charged under S. 302 — Accused 3 further charged in alternative under S. 201 — 
Trial not illegal.) 

4. (’29) AIR 1929 All 202 (203) ; 30 Cri L .Tour 687 : 51 All 544, Janeshar Das v. 
Emperor. (The words at the end of the section are more by way of limitation 
than extension.) 

(’25) AIR 1925 Lah 537 (538) : 26 Cri L .Tour 1097, Chhajju v. Emperor. (Where 
the accused was charged under Ss. 413 and 401, Penal Code, with other persons 
who were charged under S. 401 the accused cannot be tried with the others as cl. 
(d) does not apply as the offences are not in the same transaction and cl. (e) does 
not apply as offence under S. 401 does not include theft as one of its elements.) 
(’24) AIR 1924 All 316 (317) : 46 All 54 : 25 Cr.L. J. 406, PuttooLal v. Emperor. 
(Ss. 234 and 239 cannot he combined.) 

5. (’38) AIR 1938 P C 130 (133) : 39 Cr. L. J. 452 : 651 A 158 ; 32 S. L. R. 476 : 
ILR (1938) 2 Cal 295 (PC), Bahulal v. Emperor. (Clause (d) is expressly an ex- 
ception to S. 233 and enables a plurality of oOences to be dealt with in the 
same trial — But it does not import either expressly or by implication the limita- 
tion set out in S. 234 according to which not more than three offences of the same 
bind committed within the space of twelve months can be tried together or the 
limitation contained in S. 235 (1) under which more offences than one committed 
by the same person can only be tried together if they are in one series of acts so 
connected together as to fortn the same transaction, in which case there is no 
specific limit of number.) 

(’38) AIR 1938 Bom 481 (483) : ILR (1939) Bom 42 : 40 Cri L Jour 118, Emperor 
V. Karamalli Oulamalli, (S. 239 not controlled by S. 234.) 

(’26) AIR 1926 Oudh 161 (165): 26 Cr.L. J. 1602, Bishamhliar Nath v. Emperor. 
(Section 234 does not control S. 239, cl. (d).) 

6. (’32) AIR 1932A1125(26):33 Cr. L. J. 122:54 All 337, Kashi Nathv. Emperor. 
(’31) AIR 1931 All 49 (50) ; 63 All 233 : 32 Cr. L. J. 1007, SMh Gharan v. Emperor. 

[See however (’34) AIR 1934 Mad 673 (674) : 35 Cri L Jour 1503 : 58 Mad 178, 
In re Srirangachariar. (Held that Ss. 235 (1) and 236 are mutually exclusive 
. and if a case is governed by one of them' it cannot be governed by the other — 


Section 239 
Note 2 
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Section 239 
Note 2 


Section 23d and Ss. 235 and 236. — A, B and G are offences of 
the same kind, as for example, several acts of breach of trust. D is an 
offence which forms part of the same transaction as A, as for example, 
falsification of accounts to conceal the offence A. Similarly, E and F 
are parts of the same transaction as B and C respectively. Under 
S. 234, A, B and 0 could he tried in one trial as being offences of the 
same kind. Under S. 235, A and D could be tried together at one trial 
as forming parts of the same transaction. So also, B and E and C and 
P. But can A, B, C, D, E and F be all tried together in the same trial 
by virtue of ss. 234 and 235 read together ? The general view is that 
they cannot.^ liYhere, however, several acts of misappropriation are 
lumped together in a single charge under S. 222 (2), it has been held 
that the acts of falsification of accounts committed for the purpose of 
concealing the former offence will constitute parts of the same trans- 
action as such offence and can he tried at the same trial.® 

Where a person is charged with several offences under S. 234, 
there is no objection to his being tried on additional charges framed 
under s. 235 (2) or S. 230.® 

But the observation really only means in this case that S. 23G does not apply to 
distinct offences while S. 235 does not apply to offences which are not distinct 
offences— The decision docs not negative the proposition that if one of the 
offences involved in a transaction is doubtful a charge can bo framed in respect 
of it under S. 23G.)] 

7. (’37) AIR 1937 Sind 1 (2) : 30 Sind L E 391 : 38 Cri L Jour 324, Emyeror v. 
Muhammad Ismail. 

(’35) AIR 1935 Nag 178 (180) : 31 N. L. E. 337 : 3G Or. L. J. 1216, Bamsheshan 
V. Emfcror. 

(’33) AIR 1933 Nag 327 (328) : 34 Cri L .Tour G73, Bameshtuar v. Emperor. 

(’32) AIR 1932 Sind G4 (65) : 2G S.L.R. 191 : 33 Cr.L.J. 650, Emperor v. Aitursing, 
(’31) AIR 1931 Oudh 86 (87): 32 Cr.L..J. 540:G Luck 441, DuhriMisirv. Emperor. 
(’27) AIR 1927 Nag 22 (23) : 27 Cr. L. J. 1099, Emperor v. Dhaneshram. 

(’26) AIR 1926 All 261 (2G1, 262) : 27 Cr. L. J. 143 : 48 All 236, Faujdar Mahto 
V. Emperor. (Two acts of kidnapping and two acts of cheating — Each act of 
kidnapping and each act of cheating forming a separate transaction.) 

(’26) AIR 1926 Bora 110 (111); 27 Cr.L.J. 305: 49 Bora 892, Emperor v. Mauaiit. 
(’22) AIR 1922 All 214 (214): 23 Cr.L.J. 258: 44 All 540, Shuja-ud-din'v. Emperor. 
(’15) AIR 1915 Cal 296 (296): 41 Gal 722 : 15 Cr.L.J. 153,I?n;nan Rciran/v. Erapcj-or. 
(’13) 14 Cr. L. J. 428 (429): 40 Cal 318 : 20 I, C. 412, Emperor v. Jiban Krishna. 
(’10) 11 Cr. L. J. 285 (286) ; 32 All 219 : 5 I. C. 896, Shco Saran v. Emperor, 
(’08) 8 Cr. L. J. 4 (5) ; 30 All 351 : 1908 A W N 152 ; 5 All L J 400, Emperor v. 
Mata Prasad. 

(’07) 5 Cr.L.J. 341 (342) : 30 Mad 328: 17 M L J 141 : 2 M L T 177, Kasi Visva- 
nathan v. Emperor. 

(’05) 2 Cr.L.J. 34 (36) : 1905 Pun Re No. 2 Cr: 1905 PunLRNo.44,Rkoywof3 Dial 
V. King-Emperor. (Where the accused was charged, tried and convicted in the 
same trial for (a) forgery of three cheques (b) cheating in respect of each cheque 
and (c) falsifying account books to conceal the forgery of each cheque — Held that 
the trial was illegal.) 

[Sec also (’03-04) 2 Low Bur Eul 10 (11, 14), Nga Lun Mg, v, King-Emperor. 
(’92-96) 1 Upp Bur Rul 33 (33), Hga Po Chun v. Queen-Empress.] 

[But sec (’34) AIR 1934 Pat 232 (234): 35 Cr.L. J. 876: 13 Pat 170, Bam Kishoon 
Pershad v. Emperor. (Ss. 234 and 235 can be treated ns cumulative.)] 

8. (’35) AIR 1935 Cal 312 (315) : 62 Cal 808, Kashiram v. Hurdut Bai Gopal Bai. 
(’31) AIR 1931 Pat 349 (350); 10 Pat Am :Z'2Gr.'L.Z.Mi2&, Michel Johnv. Emperor. 
(’20) AIR 1920 Pat 775 (776) ;60 I. C. 422: 22 Cr.L.J. 230, Oajadharv. Emperor, 

[Sec also (’29) AIR 1929 Lah 843 (844) : 30 Cr. L. J. 958, Mangal Sen v. Emperor.] 
[But see (’35) AIR 1935 Nag 178 (181) : 31 N. L. R. 337 : 36 Cr. L. J. 1216, Bam 
Sheshan v. Emperor. (Charge under S. 222 (2) does not make the different acts 
of criminal misappropriation or criminal breach of trust the same transaction.)] 

9. (’09) 9 Cr.L.J. 226 (244):33 Bom 221: lOBomLR 973, In re Bai Gangadhar TilaJi. 
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2a. Clauses of Section 239, if mutually exclusiye. — a and B 
commit an offence and are liable to be tried jointl 3 ^ under danse (a) of 
this section. A and o commit different offences in the course of the 
same transaction. They can be jointly tried for such offences under 
clause (d) . But A, B and 0 cannot be jointly tried at the same trial by 
combining clauses (a) and (d). In this sense the clauses of this section 
are mutually exclusive. But they are not mutually exclusive in the 
sense that more than one clause may apply at the same time to a case. 
Thus, where A is accused of an offence and B of the abetment thereof, 
the case comes under clause (b), but if the offence and the abetment 
form parts of the same transaction, the case will also fall under 
clause (d).^ 

3. “ May be tried together. ” — Before the amendment of 1923, 
the section contained the words “as it thinks fit,” and it was held that 
it was in the discretion of the Court to adopt, in each case, whichever 
course it regarded as most conducive to the ends of justice.^ The- 
omission of the said words in the present section does not, however,, 
make any difference and the words “may be tried together” show that 
it is still in the discretion of Ijhe Court to adopt whichever course it 
thinks best.^ The manner in which this discretion should be exercised 
depends on the facts of each case.® Wherever the applicability of the 
section is doubtful, it is far better that it should not be applied than 
that it should.^ Nor should joinder of charges be resorted to when 


Note 2a 

1. (’38) AIR 1938 Sind 164 (167) : 39 Or. L. J. 881 : ILR (1939) Ear 64, Clmhar- 
mal V. Emperor. 

Note 3 

1. (’24) AIR 1924 All 233 (234) : 27 Cri L Jour 193, Abdullah v. Emperor. 

(’23) AIR 1923 All 91 (107) : 45 All 226 :25Cr.L. J. 497, Emperor v. Ear Prasad. 

(’23) 76 I. G. 966 (967) : 25 Or. L. J. 294 (Cal) (EB), Emperor v. Charu Chunder. 

(’15) AIR 1915 Cal 688 (689) : 16 Cri L Jour 3 (4), Superintendent and Bcmem- 
brancer of Legal Affairs, Bengal v, Monmohan Bop. (S. 239 is merely an 
enabling section.) 

(’90) 13 Mad 426 (427) : 1 Weir 290, Queen-Empress v. Sami. 

(’20) AIR 1920 Nag 255 (256) : 16 Nag L R 9 : 21 Cr.L. J. 769, Govinda Sambhuji 
V. Emperor. (Overruled in A I R 1937 Nag 17 (F B) on another point.) 

2. (’38) AIR 1938 Bom 481 (483) : 40 Cr. L. J. 118 : ILR (1939) Bom 42, Emperor 
V. Karamalli Gulamalli. 

(’37) AIR 1937 Cal 22 (22) : 38 Cri L Jour 750, Bhola Sardar v. Emperor, 

(’36) AIR 1936 Cal 753 (759) ; 38 Cr. L. J. 545, Bash Behari v. Emperor, (Even 
where Ss. 235 and 239 justify a joinder, it should not be resorted to if there is a 
risk of embarrassment to the defence — AIR 1925 Cal 341, relied on.) 

(’36) AIR 1936 Sind 47 (48) : 37 Or. L. J. 716, Dholiomal Karoomal v. Empefor. 
(Trying Magistrate should exercise the discretion judicially — High Court is com- 
petent to interfere if discretion is exercised arbitrarily.) 

3. (’36) AIR 1936 Cal 753 (759) : 38 Cr. L. J. 545, Bash Behari v. Emperor, (The 
High Court, on a consideration of the circumstances of the case, has power to 
hold that the accused should not have been tried jointly and can set aside the 
conviction and sentences without directing a retrial, should it think fit.) 

(’15) AIR 1915 Cal 743 (743) : 16 Cri L Jour 348, Btoarha Singh v. Emperor. 

4. (’36) AIR 1936 Rang 474 (475) ; 38 Cri L Jour 183, Nga Po Etioe v. Emperor. 
(Separate trials should be ordered — Acquitting one of the accused is wrong.) 

(’27) AIR 1927 Mad 177 (178) : 50 Mad 735 : 27 Cr. L. J. 1381, Samiullah v. Emperor.. 
[See also (’38) AIR 1938 Sind 164 (165) : 39 Cr. L. J. 881 ; I L R (1939) Kar 64, 
Clvuhar Mal v. Emperor. (Offence in S. 239 includes minor and alternative- 
ofiences under Ss. 235 and 236 — 33 Bom 221, followed.)] 


Section 23S> 
Notes 2a-S'. 
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Section' 239 there is a risk’ of embarrassing the defence by such joinder.'' Where 

Sjotes 3-® four dacoities were committed at four different places within two years 

and the accused, fourteen in number, were alleged to have taken part in 
one or more of them, it was held that it would have been more proper 
to try them separately for the dacoities in which they took part rather 
than try them jointly for an offence under S, 400, Penal Code.® 

An exercise of discretion under the section, even if improper, will 
not be interfered with, unless it has occasioned a failure of justice.^ 

“ Accused of the same offence ” — Clause (a). — The w'ord 
“offence” has been defined in S. 4 (i) (o) as meaning “any act or omission 
made punishable bj' any law for the time being in force.” The W'ords 
“same offence” would, therefore, signify one and the same physical act 
of crime and not different acts constituting crimes called by the same 
name or punishable under the same section.^ Thus, several persons 
being together in possession of the same stolen property" or several 
persons together subscribing their names to a false written statement® 
•commit the same offence. See also the undermentioned cases.^ Where five 
or more persons actuated by a single motive made several attacks against 

5. (’39) AIE 1939 Cal 321 (322) : 40 Gri L Jotir G49, Nanda Ghosh v. Emperor. 
(Girl confined in accused’s house and ravished at night by him — Later, girl taken 
•out along with other accused and all taking her ornaments — Whole incident 
not a single offence— Occurrence though single transaction, separate charges must 
be framed for separate offences.) 

'(*37) AIR 1937 Cal 22 (22) : 33 Cri L Jour 730, Bhola Sardar v. Emperor. 

(’36) AIR 1936 Cal 753 (759) : 38 Cri L Jour 545, Bash Bchari v. Emperor. 

(’25) AIR 1925 Cal 341 (345) : 52 Cal 253 : 26 Cri L Jour 487, AUmxiddin Nashar 
V. Emperor. (Ss. 235 and 239 are merely enabling sections.) 

<6. (’ll) 12 Cr. L. J. 260 (2G1) : 10 I. C. 833 (Lah), Ghxilam Mxistafa v. Emperor. 
7. (’36) AIR 1936 Sind 47{48):37Cr.L. J.716, Dholiomal Karoomal v. Emperor. 

(Discretion exercised judicially— High Court will not interfere.) 

'(’22) AIR 1922 Cal 107 (112): 49 Cal 573: 23 Cr.L.J. 657, Abdul Salim v. Emperor. 

Note 4 

1. (’39) 43 C W N 196 (197), Durgamoni Dassi v. Emperor. (There is no provision 
of law under which persons charged under S, 368, Penal Code, for separate acts 
of concealment of the same girl can be tried together.) 

'(’39) AIR 1939 Rang 390 (391) : 41 Cr.L.J. 153, Nga Sar Kcc\.The King. (“The 
same offence’’ means an offence arising out of the same act or series of acts.) 

■(’16) AIR 1916 Nag 73 (75): 18 Cr.L.J. 339 (342): 13 NLE35, Gumvant x. Emperor. 

2. (’34) AIR 1934 All 811 (812) : 35 Cri L Jour 1224, Niranjan v. Emperor. 

3. (’84) 1884 All W N 52 (53), Empress v. Mcharban Singh. 

4. (’38) AIR 1938 Mad 615 (616) : 39 Cr. L. J. 816, In re Vccra Beddi. (Proceed- 
ings under S. 110, Cr. P. 0. — Four charges of attempt to commit rape framed 
against A, B and G for which they were jointly responsible — Joint trial of all is 
d^irable — Addition of other charges of a trivial nature not material where 
accused not prejudiced.) 

<’19) AIR 1919 Cal 367 (368) : 46 Cal 712 : 20 Cr. L. J. 122, Eailash Chandra v. 

Emperor. (Two persons together cheating another.) 

<‘17) AIR 1917 Mad 524 (525) : 17 Or. L. J, 30 (31), Appadxirai Iyer v. Emperor. 
(Three persons jointly entrusted with money and committing criminal breach of 
•trust in respect thereof in collusion.) 

(’24) AIR 1924 All 233 (234): 27 Cr.L.J. 193, Abdullahx. Emperor. (Wilful murder 
by members of unlawful assembly in prosecution of common object of assembly.) 
<’33) AIR 1933 Rang 271 (272) : 34 Or. L. J. 1185, U Po Yoncx. Emperor. (Com- 
plaint of dacoity with murder — All can be tried together.) 

<’35) AIR 1935 Rang 299 (300) : 36 Cri L Jour 1380, Nga Tha Aye x. Exnperor. 
(OSences of murder and grievous hurt committed by accused in course of the 
same transaction and in furtherance of the common intention — All can be tried 
in one trial.) 
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certain persons, it -ffas held that they committed a single riot and not 
a number of separate riots.® 

The term ‘offence’ under this section has been held to include 
minor and alternative offences.® See also Note 2. 

In the undermentioned case," •n-hon A made a false charge against 
X of stealing goats, and next day B made a false charge against X of 
stealing the same goats, it was held that A and B committed the same 
offence. It is submitted that this is not correct. A and B cannot ho 
said to have committed the same act of crime though they may be said 
to have committed similar acts forming part of the same transaction. 
The same observations will apply to the case cited below.® 

Where a single offence has been committed and the allegation of 
the prosecution is that either A or B committed the crime, it cannot 
he said that A and B committed the same offence. They cannot, 
therefore, he tried together at one trial under this section.® So also 
where a is charged with committing murder by stabbing X while B is 
charged in the alternative with abetting A in stabbing X and with 
stabbing X himself, A and B should be tried separately.^® 

5. Abetment and attempt — Clause (b). — Under clause (b), 
persons accused of an offence and ijersons accused of abetment! or of 
an attempt to commit such offence," may bo jointly tried. The trial of 
■offenders and their accomplices would therefore come under this clause;® 

5. (’25) AIR 1925 Oudh 05 (GG) : 25 Cri L .lonr 11G9, Prag v. Emperor. 

6. (’38) AIR 1938 Siml IGl (IGo) : 39Cr.L.J. 681:ILR (1939) Kar Cl, Ch7tharmal 
V. Emperor. 

7. (’03) 27 Mat! 127 (120) : 1 IVeir 192, Mallappa Peddi v. Emperor. 

8. (’17) AIR 1917 Pat 522 (523) : 18 Cr.L.T. C87, Emperor v. Lain Gopc. (Wboro 
five tenants -n-bo acted in concert are clmrRed with the oGenco of misebief com- 
mitted in respect of dificrent plots in tbeir respective possessions, they can bo 
said to have committed only one oGence.) 

9. (’39) AIR 1939 Rang 390 (391) ; 41 Or. L. .T. 153, Nga Snr Kee v. The King. 
(’13) 14 Or. L. J. 5G3(5G4):7LowBurRnl 08:211.0. IGS, Azim-Ud-diiir. Emperor. 
(’34) AIR 1934 Rang 193 (194) : 35 Cri L Jour 1312, Intny Ji/inn v. Emperor. 
(’23) AIR 1923 Rang 67 (G8) : 24 Cri L .Tour 750, Kijon Dive v. Emperor. 

[See (’99) 3 Cal W N cclsxvii (cclsxviii), Baldco Lai v. E7nprcss.'] 

10. (’37) AIR 1937 Rang 512 (512) : 39 Cr.L.J. 198, Nga liLjaSeviy. The King. 

Notes 

1. (’12) 13 Cri L Jour 255 (25G) : 14 Ind Cas 607 (Cal), Priga Nath v. Emperor. 
(Licensed vendor punishable by implication under S. 50, Bengal Excise Act, may 
be tried together with bis agent who commits the oGence, for the case is of 
abetment by implication.) 

(’15) AIR 1915 Cal 743 (743) : IG Cr. L. J. 348 (348), Dwarha Singh v. Emperor. 
(’84) 1884 All IV N 52 (53), Empress v. Slehrban Singh. 

(’82) 1882 Pun Be No, 82 Cr, p. 39 (40), Thali7ir Smgh v. Empress. 

(’24) AIR 1924 Mad 384 (385, 38G) : 25 Cr. L. J. 792, Ar7mmga v. Entperor. 

(’30) AIR 1930 Mad 102 (103) : 31 Cr. L. J. 457, S7ihbay}ja Pillai v. Sesha l7jer. 
(’14) AIR 1914 Oudb 275 (278): 17 Oudb Cas 27G: 15 Cr.L.J. 643, Abbas V. Emperor. 
(’04) 1 Cr. L. J. 714 (716) : 8 C W N 717 : 31 Cal 1007, Pross7in7w v, E7nperor. 
[But see (’20) AIR 1920 All 358 (358) : 42 All 24 : 20 Cr. L. J. 634, Kadhc Mai 
V. Emperor. (User of forged document — Abetment of forgery.)] 

2. (’20) AIR 1920 Lab 364 (365) : 1919 Pun Re No. 30 Cr : 21 Cri L Jour 306, 
Ahhar v. Emperor. (OGence of rape and an attempt to commit rape can be tried 
jointly when committed in the same transaction.) 

3. (’26) AIR 1926 Mad 638 (640) : 50 Mad 274 : 27 Cr. L. J, 394, In re Sogia- 
. nmilm Padaijachi. 
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SO also would a trial of two persons, one for attempt to commit an 
offence and another for abetment of the offence.^ 

See also the undermentioned case.“ 

Sa. Offences of the same kind — Clause (c). — a and b are 
accused of jointly committing two distinct offences of the same kind 
but not forming part of the same transaction. Can they he tried 
together ? Under the section as it stood before the amendments of 1923 
there was no provision corresponding to clause (c) of the present section 
and there was a divergence of opinion on the question. According to 
one set of cases, ^ the words at the end of the section "and the provisions 
contained in the former part of this chapter shall apply to all such 
charges’’ did not refer to Ss. 234 to 23S but only to SS. 221 to 232, that 
therefore the word “person" in s.234 could not be read as including 
“persons,” that neither S.234 nor S. 239 consequently applied to the 
case and that therefore they could not he tried together. According to 
another class of cases,” the w'ords quoted above include also Ss. 234 to 
238, that in this view the word “ person ” in S. 234 must be read as 
including “persons” and that the joint trial was not had. Clause (c) 
now makes it clear that such a trial is permissible.® For the clause to 
apply, the offences charged must be of the same kind'^ and they must 
have been committed by the accused persons jointly.® 

Offences under section 41 (h) and (j) of the Factories Act, 1911, are 
offences of the same kind within the meaning of this section.® 

6. “ Same transaction” — Clauses (a) and (d). — Where a 
commits offence X, B commits offence Y and C commits offence z, 
and X, Y and z form parts of the same transaction. A, B and C can, 
at one trial, he tried for the offences of X, Y and Z respectively.^ There 

4. (’ll) 12 Cr. L. J. lOG (107) : 9 I C 618 : 38 Cal 453, Kali Das v. Emperor. 

5. (’38) AIE 1938 Sind 164 (167) : 39 Cr. L. J. 881 :1 L E (1939) Ear 64, C/ni7mr- 
vial V. Emperor. (Joint trial of persons accused of oSence and those accused of 
abetment may be justified not only under cl. (b) but also under other clauses, 
as for example, -where both the offences constitute the same transaction.) 

Note 5a 

1. (’17)AIE1917Lah78(79):1917PunEeNo.l7Cr:18Cr.L.J.282.rjdsiv.H?)!2Jcror. 
(’16) AIE 1916 Cal 124 (124) : 17Cr.L.J. 224, Bahiman Bibi v. Mitbarah Mondal. 
(’08) 8 Gri L Jour 11 (14) : 4 N L E 71, Eviperor v. Bahcani Singh. 

(’14) AIE 1914 LB 263 (264) : 16 Cri L Jour 44 : 7LB E 272, PoMya v. Emperor. 
(’18) AIE 1918 Nag 139 (140) : 20 Cr. L. J. 7, Sliyad Lai v. Emperor. 

(’06) 3 Cri L Jour 126 (128) : 33 Cal 292 ; 10 C W N 32, Biidhai Sheihh v. Tarah 
Sheikh. {A and B looting on two occasions.) 

(’ll) 12 Cr. L. J. 266 (267) : 10 Ind Gas 331 (Lah), Mahbvb Ali v. Emperor. 

(’08) 8 Cri L Jour 191 (198) : 1 Sind L E 73, Emperor v. Gulam. 

(’21) AIE 1921 All 246 (247) : 22 Cri L Jour 657, Bam Prasad v. Emperor. 

2. (’19) AIE1919Mad487(493):20 Cr.L.J.364, Kumaramuthu Pillai v. Emperor. 
(’18) AIE 1918 Patl68(169):19Cr.L.J.673:3PatLJ124,iroilcs7iPd.v.Ewpcror,- 
(’17) AIE 1917 All 404 (404) : 38 A11457 : 18Cr.L.J, 47, Emperorv.Bechan Pandc. 
(’23) AIE 1923 Mad 181 (181) : 23 Cri L Jour 719, In re Kovaganii. 

3. (’39) 1939 Mad W N 1253 (1253), In re Eandan. 

4. (’38) AIE 1938 Sind 164 (165): 39 Cr.L.J. 881 :1 L E(1939)E:ar64,C7iw7zaraa7 
V. Emperor. 

(’13) 14 Cri L Jour 116 (117) : 18 I. C. 676 (All), Shankar v. Emperor. 

5. (’ll) 12 Cri L Jour 208 (209) : 10 I. C. 63 (Lab), Kami Singh v. Emperor. 

6. (’32) AIE 1932 Pat 188 (189) : 33 Cri L Jour 274, Agarieala v. Emperor. 

Note 6 

1. (’40) AIE 1940 Nag 249(250): 1940 NLJ 309:41 Cr.L.J. 734, Bhagolclal v. Emperor. 
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is no limit to the number of offences which can ho charged when they 
come under clause (d) of this section- hut they should all form part of 
one and the same transaction.^ The words “same transaction” have the 
same meaning as they have in s. 235.'* As seen in Note 2 to that section, 
the test whether the several offences are parts of the same transaction 
is to see whether they are so related to one another in point of purpose, 
or as cause and effect, or as principal and subsidiary acts, as to constitute 
one continuous action.® Where there is such continuity of purpose or 
design and continuity of action, the different acts may be regarded as 


(’38) AIR 1938 All 91 (95) : 39 Cr.L.J. 364, ilftrra Zahid Beg v. Emperor. (Where 
the offence of causing death and the offence of destroying evidence relating 
thereto are closely connected in point of time, there is no misjoinder of charges, 
if a joint trial of the several accused takes place in respect of them.) 

(’35) AIR 1935 Rang 299 (300): 36 Cr.L.J. 1318, NgaTliaAye Emperor. (Murder 
and grievous hurt in course of same transaction.) 

(’32) AIR 1932 All 25 (26) : 54 All 337 : 33 Cr. L. J. 122, Eashinalh v. Emperor. 
(Several charges rightly joined against same accused under S. 235(1) — There is no 
objection to another accused being joined under S. 239 as regards one of those 
charges.) 

(’19) AIR 1919 Cal 367(368):46 Cal 712:20 Cr.L.J. 122, Eailash Chandra v.Emperor. 
(’08) 8 Cri L Jour 75 (80) (Lab), Ishar Das v. Emperor. 

^08) 8 Cr.L.J. 191(195, 200) : 1 Sind L R 73, JSmpcror v. Ohulam. (Ss. 201 and 302.) 
(’05) 2 Cri L Jour 582 (584) : 7 Bom L R 637, In re Shriniwas Krishna. 

(’27) AIR 1927 Cal 149 (152) : 53 Cal 929 : 27 Cr.L.J. 1268, Ashuiosh v. Watson. 
(S. 72, Provincial Insolvency Act and S. 102, Presidency Towns Insolvency Act.) 
(’29) AIR 1929 Mad 450 (450) : 52 Mad 532 : 30 Cr.L.J. 983, SriramtiluNaidti v. 
Emperor. (Where a person commits forgery and another abets forgery and uses 
the forged document as genuine, the offences are parts of the same transaction.) 
(’05) 2 Callil A'!n{Aln),KunjaBehary y. Emperor. (Ss.363 and 372, Penal Code.) 
(’29) AIR 1929 Cal 160 (161) : 30 Cr. L. J. 619, Kali Kumar v. Nazvab Ali. (All 
the offences committed by persons, whether substantive offences or abetment of 
those offences, can be tried together provided they were committed by the persons 
in the course of the same transaction.) 

(’28) AIR 1928 All 20 (21) : 50 All 412 : 28 Cri L Jour 1001, Darab v. Emperor. 
(Some persons are charged with offences punishable under Ss. 3 and 4, Gambling 
Act, and others are charged under S. 4 only — Their joint trial is legal.) 

(’10) 11 Cr.L.J. 30 (33, 35): 4 lad Cas 700 (Mad), In re Loganatha Iyer. (Persons 
associated from the first in the series of acts which form the same transaction.) 
(’06) 4 Cr. L. J. 178 (179) : 1906 P L R No. 113, p. 364, Chhail Bihari v. Emperor. 
(C, who held a licence for sale of opium, allowed B, who did not hold license, to 
sell opium — The accused can be jointly tried and convicted of an offence under 
S. 9, Opium Act.) 

[See also (’31) 1931 Mad W N 397 (399), Govindaraja Mzidaliar v. Emperor. 
(Ss. 5 and 6 and R. 27C, Motor Vehicles Act and S. 337, Penal Code.)] 

2 . (’38) AIR 1938 P C 130 (133) : 39 Cr.L.J. 452 : 65 I A 158 : 32 S L R 476 : 1 L R 
(1938).2 Cal 295 (PC), Babulal v. Emperor. 

3 . (’38) AIR 1938 Sind 164 (167): 39 Cr.L.J. 881:1 LR (1939) Kar 64, C/m/iornmf 
V. Emperor. 

4 . (’31) AIR 1931 Pat 52 (53) : 32 Cri L Jour 478, GanesJi Prosad v. Emperor. 

5 . (’40) AIR 1940 Nag 249 (250):41 Cr.L.J. 734, Bhagolelal v. Emperor. (Associa- 
tion and community of purpose among the accused.) 

(’40) AIR 1940 Pat 499 (601):187 I.C. 361(363):41 Cr.L.J. 452, Nathuv. Emperor. 
(’38) AIR 1938 Nag 283 (285):40 Cr.L.J. 197:ILR(1939)Nag686.i7a?zov.E7)!peror. 
(’37) AIR 1937 Lah 793(794):39 Cr.L.J. 141, Khazany. Hj;ipc 7 'or. (One of the accused 
illegally possessing revolver while preparing for dacoity — Accused can be jointly 
charged and tried for offences under S. 399, Penal Code, and S. 19(f), Arms Act.) 
(’36) AIR 1936 Pat 20 (21) : 37 Cri L Jour 240 : 15 Pat 138, Ajablal v. Emperor. 
(Person escaping from lawful custody with rescuer’s help — Intention of all is to 
secure release — Various acts bringing about escape foim part of same transaction.) 
(’05) 2 Cr.L.J. 578(581) : 30Bora49:7Bom L R 633, Emperor v. Datio Eanmant. 
(’27) AIR 1927 Sind 39(45):21 Sind LR 107:27 Cr.L.J. 1233, Emperor v. Lzikman. 
(’20) AIR 1920 Pat 230 (231, 232j:5 PatLJ 11:21 Cr.L.J. 161, Gobi?idav. Emperor. 
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a transaction.® Where there is no identity or coininnnity of purpose 
and no concert but the accused persons separately commit offences, 
■whether of the same Ivind or not, they cannot be regarded as i^arts of 
the same transaction and a joint trial is bad.^ As has been seen in the 

(’33) AIR 1933 Nng 13C (1-10) ; 29 Nng L R 251 : 34 Cri L Jour 605, Mrs. Bcgo 
V. Emperor. (Murder, the fabrication of cs'idencc to suggest burglary and false in- 
formation given by one of them arc so connected together as to form one transaction.) 
(’08) 8 Cri L Jour 191 (195) : 1 S L B 73, Emperor v. Qhulam. 

(’05) 2 Cri L Jour 480 (497) : 29 Boin 449 : 7 Bom L R 527, Emperor v. JclJialal. 
(’10) 5 I. C. 847 (849) ; 33 Mad 502 : 11 Cri L Jour 258, CJioragudi v. Emperor. 
6. (’39) AIR 1939 Nag 2G3 (2G4) : ILR (1939) Nng G44 : 41 Cr.L. J. 27, Provincial 
Government, C. P. <5 Bcrar v. Dinanalh. (Prosecution alleging unity of criminal 
behaviour actuated by common intention on the part of all accused to extort con- 
fession — All accused arc triable jointly — Necessity of a joint trial is strengthened 
if there is the additional element of proximity in time as well.) 

(’38) AIR 1938 Ondh 21G (21G) : 39 Cr.L. J. 8.'53, IPnii Jan v. Emperor. (Quarrel 
between three accused on one side and one G on other side — G beaten, and while 
going to thnna for reporting, her buffalo forcibly taken by three accused and 
another to cattle pound — Jlcld, incidents formed part of the same transaction 
— Joint trial by joining charges under .S. 323, Penal Code, and .S. 22, Cattle Tres- 
pass Act, in one trial held not illegal.) 

(’3G) AIR 193G Nag 250 (251) : ILR (1937) Nag 1G5 : 38 Cri L Jour 482, Chholeu 
Mipan v. Emperor. (Offence under S. 34, C. P. Excise Act — Bottling of liquor in 
order that the liquor should be kept and sold in pursuance of the unlawful designs 
of the accused — There is such continuity of action ns is required by S. 239 — 
That bottling of liquor was done some time previous to the selling of it is immaterial.) 
(’33) AIR 1933 Nag 13G {140):34 Cr.L.J. 505:29 NLR 251, Mrs. Pego v. Emperor. 
(’18) AIR 1918 Bom 117 (121) : 43 Bom 147 : 20 Cr.L.J. 71, Emperor v. Madhav 
Laxman. (Kulkarni and Patil of village conspiring and cheating certain persons 
on same day by asking them to pay in excess of what was legally due ns asses.s- 
ment — Joint trial not illegal ns oflcnces form part of same transaction.) 

(’17) AIR 1917 Lah 78 (79, 80) : 18 Cr. L. J. 282 (283, 284) : 1917 Pun Re No 17 
Cr, Tulsi V. Emperor. (Sections 4G7, 472 and 420.) 

(’19) AIR 1919 Mad 487 (493):20 Cr.L.J. 354, Kumaramuthu Pillai v. Emperor. 
(Sections 348 and 380.) 

[Sec (’40) AIR 1940 Nng 340(313):1940 N L J 459 (4C2), Parmanandx. Emperor. 
(Joinder of charges under Ss. 302 and 331 with charges under S. 330 held justified.) 
(’39) AIR 1939 Cal 321 (322); 40 Cr.L.J. G49, Nanda Ghose v. Emperor, (Where 
a girl is kidnapped by A and later on A along with others take away her orna- 
ments, although the whole occurrence might bo regarded as one single transac- 
tion, separate charges should be framed for the separate offences that went to 
make up the transaction.)] 

7- (’40) 44 CWN 315 (31G), Asmal v. Emperor. (A joint trial of a person charged 
with theft under S. 379, Penal Code, with others charged under S. 147, Penal 
Code, with having rescued him, is illegal — The theft and the subsequent rescue 
cannot be said to be acts committed in the course of the same transaction.) 

(’40) 1940 MWN 97 (99), Patcyya v. Emperor. (Sudden clash between rival com- 
munities in village — .Joint trial for hurt, mischief, house-breaking and dacoity 
of several persons — Ucld, all the events that took place on that particular day in 
the village could not be said to be parts of the same transaction — Joint trial 
not proper.) 

(’40) AIR 1940 Pat 499 (501) : 187 I. C. 3G1 (3G3) : 41 Cr. L. J. 452, Nathu 
- Ghaudhiiry v. Emperor. (Servants of same mastcrdoingdiffei’cntactsntdiflerent 
places and on different occasions, not necessarily same transaction — lilero 
existence of common purpose in the various nets does not necessarily make them 
parts of the same transaction.) 

(’40) AIR 1940 Rang 113 (113) : 41 Cr. L. J. 790, S. Pillay y. Shaih Tlnimby. 
(Person charged under S. 48G, Penal Code, charged and tried jointly with person 
charged under S. 485, Penal Code, in absence of evidence connecting goods in 
possession of former with counterfeit die in possession of latter.) 

(’38) -MR 1938 Cal 7G9 (770) : 40 Cr. L. J. 280, Ali Eydcr v. Emperor. (It is 
doubtful if an offence under S. 376, Penal Code, committed by five persons before 
the end of September 1936 can be held to bo part of the same transaction as an 
offence under S. 377 committed by three of them between the end of December 
193G and the end of June 1937.) 
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(’38) AIR 1938 Mad 743 (744, 745): 39 Cr.L.J. 8G1, Emperor v. Erishnan. (Trial 
for violating R. 30 (a), Madras Motor Vehicles Rules framed under S. 16, Motor 
Vehicles Act — Several offences committed on different dates by several owners 
and drivers— Joint trial is objectionable.) 

(’37) AIR 1937 Cal 22 (22) : 38 Cr. L. J. 750, Bhola Sardar v. Emperor. (A, B, 
G and D abducting a woman and raping lier in a field — Woman then taken 
to E's bouse and raped there by him — Then woman made over to F who raped 
her — Joint trial of all is illegal as acts committed by A, B, C and D on the one 
band, and E and F on the other were not parts of same transaction.) 

(’37) Am 1937 Nag 188 (189) : 38 Cr.L.J. 542 ; I L R (1939) Nag 297, Ghasiram 
Tularam v. Emperor. (Soiling opium without licence and importing foreign 
opium into British India.) 

(’30) Am 1936 Pat 248 (248) : 37 Cr.L.J. 513, Ganauri Mia v. Emperor. (Tres- 
pass and riot — Person found in possession of another’.s shop after riot — No 
finding ns to whether person is put in possession by rioters or riot was in further- 
ance of an intention to put the trespasser in possession — Joint trial of person 
accused for trespass with those accused of rioting is not proper.) 

(’33) AIR 1933 Pat 91 (92) : 11 Pat 779 : 34 Cr. L. J. 215, Ganesh Parshad v. 
Emperor. (Two petitioners tried for the misappropriation of various items of 
money which were independent transactions carried out by them independently 
of one another.) 

(’20) Aip 1920 Cal 927 (928) : 22 Cr.L.J. 333 : Gopal Kahar v. Emperor. (Informa- 
tion to police given by two persons separately on different dates.) 

(’18) -\m 1918 Cal 471 (471) : 18 Cr. L. J. 833 (833), Emperor v. Fa:al Sheihh. 
(Two persons esccuted one kabuliyat and two others c.vecutcd another kabuliat 
on the same day.) 

(’23) Am 1923 Rang 132(132): 4 UppBurRul 127:25 Cr.L.J. 319, King-Emperor 
V. Nga Scin. (Disobedience of a lawful order under S. 19, Burma Village Act.) 
(’33) AIR 1933 Nag 368 (369) : 34 Cr.L.J. 1175, Emperor v. Amolal:. (Illicit grazing 
of cattle — Thirteen accused — No prior consultation or community of purpose 
proved.) 

(’84) 1 Weir 707 (707), lure liaya. (Labourers charged for individual breaches of 
their contracts.) 

(’08) 8 Cr. L. J. 243 (248) : 1908 Pun Re No. 12 Cr, Mangal Singh v. Emperor. 
(’12) 13 Cr. L. J. 240 (240) : 14 I. C. 432 (Mad), Public Prosecutor v. Irusan. 
(Joint trial of several persons for separate and distinct offences under S. 1G2B, 
Local Boards Act, is illegal.) 

(’20) AIR 1920 Lab 248 (249) : '7 Lab 168 : 27 Cr. L. J, 465, Aisha v. Emperor. 
(Disobedience of an order under the Municipal Act.) 

(’83) 1883 All W N 25 (25), Empress v. Dcbidial. (Contempt of Court by several 
persons.) 

(’27) -\m 1927 Mad 177 (177) : 50 Mad 735 : 27 Cr. L. J. 1381, In re Samiullah 
Sahib. (Theft by several persons of fish from waters.) 

(’14) MR 1914 Lab 42 (44) : 1913 Pun Re No. 20 Cr : 15 Cr. L. J. 11, Emperor y. 
Nanahchand. (Joint trial of sixty-eight persons individually charged with using 
short weights.) 

(’22) Am 1922 All 428 (429) : 23 Cri L Jour 596, Fateh Chand v. Emperor. 

(’23) AIR 1923 Cal 11 (13) : 50 Cal 159 : 24 Cr.L.J. 206, Asictosh Das v. Purnachan- 
dra. (No evidence of conspiracy between two opposite parties as to the charge of 
publication of the defamatory matter — The two cannot bo charged together.) 
(’26) AIR 1926 Cal 320 (321) : 27 Cri L Jour 263, Eeramat Mandal v. Emperor. 
(Offence under S. 376, Penal Code, by two accused at one place — The woman 
taken to another place by one of the accused where he alone committed rape — 
Joint charge of rape at different places against both is improper.) 

(’14) AIR 1914 Lab 575 (576) : 1914 Pun Re No. 21 Cr : 16 Cr. L. J. 136, Em- 
peror V. Chuni. (Case under S. 110, Cr. P. C.) 

(’10) 11 Cri L Jour 293 (294) : 6 Ind Cas 242 (Mad), Musalappa v. Emperor. 
(S. 21 (d), Madras Forest Act, and S. 147, Penal Code.) 

(’03) 29 Cal 385 (386, 387) : 6 C W N 468, Gobind Eoeri v. Emperor. (S. 128, 
Railways Act and S. 225, Penal Code.) 

(’18) Am 1918 Lah 148 (149) : 1917 Pun Re No. 44 Cr : 19 Cri L Jour 100, Jai 
Singh v. Emperor. (S. 395, Penal Code and Arms Act.) 

(’33) AIR 1933 Sind 352 (353) : 35 Cri L Jour 153, Pirano Lahho v. Emperor. 
(Joint trial of person charged under Ss. 215 and 411, Penal Code, with another 
under S. 411, there being no connexion between the two, is illegal.) 

(’07) 12 Cal W N XV (xvi), Jajnaram v. Emperor. (Ss. 224, 342, 225 and 147.) 
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(’05) 2 Or. L. J. 393 (394) : 1 C L J 475, Empcroi' v. Esjia Shcilih. (Distinct and 
separate offences committed bj’ separate sets of persons at different times.) 

(’14) AIR 1914 Low Bur 2G3 (204) : 16 Or. L. J. 44 (45) : 7 Low Bur Rul 272, Po 
Mya V. Emperor. 

(’15) AIR 1915 Blad 534 (535) : 15 Or. L. J. 095 (095), In re Anantlia Padiyara. 
(Illegal trespass and on being ejected collecting unlawful assemblj' for forcing 
entry are distinct offences.) 

(’09) 10 Or. L. J. 452 (453) : 4 I. C. 1 (Cal), Laslcari v. Emperor. (There wiis no 
continuity in the idea or method of the rioters.) 

(’00) 4 Cri L Jour 479 (480) : 3 Low Bur Rul 214, Emperor v. Madhvh Chandra. 
(S. 188, Penal Code, read with S. 3 of the Epidemic Diseases Act, and S. 419, 
Pendal Code.) 

(’25) AIR 1925 Cal 413 (414) : 20 Cr. L. .1. 467, Surendra Lai \. Emperor. (Joint 
trial of one charged under S. 201 and another under S. 304, Penal Code, was 
held illegal.) 

(’08) 4 Nag L R 71 (73, 74) : 8 Cri L .Tour 11, Emperor v. Balwantsing. 

(’34) AIR 1934 Pesh 112 (113, 114) : 35 Cri L Jour 1410, Fais Alam v. Emperor, 
(Accused charged under S. 211, Penal Code, tried along with other persons charged 
with attempting to bribe doctor — Joint trial held not legal.) 

(’30) AIR 1930 Rang 114 (116, 117) : 7 Rang S21 : 31 Cri L Jour 387, Mating Ba 
Chit V. Emperor. (Ss. 120B, 379 and 413, Penal Code.) 

(’34) AIR 1934 Lab 030 (631) : 30 Cr. L. J. 070, Dhnn Singh v. Emperor. (S, 174 
and S. 400.) 

(’18) AIR 1918 Nag 139 (140) : 20 Cr. L. J. 7, Shyad Lai v. Emperor. 

(’32) AIR 1932 Lah 48G(488):33Cr,L..T.584,.4riflH;)as v. Emperor. (Ss. 401 and 418.) 

(’00) 33 Cal 292 (294) : 10 C -W N 32 : 3 Cr. L. J. 120, Budhai Sheik v. Emperor. 

(’00) 3 Cri L Jour 70 (70, 77) : 1905 Pun Re No. 51 Cr, Jagga v. Emperor. 
(Ss. 411 and 458, Penal Code.) 

(’05) 2 Cri L Jour 30 (31) (Lah), Gurdilta v. Emperor. (Ss. 411 and 457.) 

(’93) 1893 Pun Re No. 13 Cr, p. 01 (63), Chanda v. Emimess. (Ss. 303 and 308, 
Penal Code.) 

(’30) AIR 1930 Lah 890 (890) : 32 Cr. L. J. 139, Mangha llam v. Emperor. (Two 
persons abducting girl — Third person not taking part in abduction — Cheating third 
person by false representation as to caste of girl — Transactions cannot be said to 
be same.) 

(’82) 1882 All W N 215 (215), Empress v. Daya Bam. (Ss. 457 and 411.) 

(’17) AIR 1917 Lah 191 (192) ; 18 Cri L Jour 112 (112), Muhammad v. Emperor. 
(Ss. 411 and 457.) 

(’24) jMR 1924 All 310 (317) : 46 All 54 :25 Cr.L. J,406, Puitoo Lai v. Emperor. 
(Ss. 323 and 342.) 

(’83) 1883 All W N 188 (188), Empress';, JJarnam. (Ss. 193 and 471, Penal Code.) 

(’83) 1883 All W N 158 (l^S), Empress v. Juratean. (Ss. 411 and 457, Penal Code.) 

(’82) 1882 All W N 178 (178), Evqmcss v. Lckha. (Ss. 395 and 401, Penal Code.) 

(’30) AIR 1930 Pat 159 (100) ; 32 Cri L Jour 9, Baghu Dusadh v. Emperor. 

(’05) 1905 Pun Re No. 3SCr, p. 77(78): 1905 PL R No. 115, Sahihsing v. Emperor. 

(’05) 29 Bom 449 (453) : 7 Bom L R 527 : 2 Cr. L. J. 480, Emperor v. Jcthalal. 

(’06) 4 Cri L Jour 285 (286) : 1907 PLR No. 117 : 1906 Pun Re No. 10 Cr, Natcah 
Singh v. Emperor. (Ss. 302 and 201, Penal Code.) 

(’10) AIR 1910 Jlad 571 (571, 572) : 16 Cri L .Tour 298 (299), In re Mckalakati 
Sttbhadu. (Offences in different villages on different nights.) 

(’25) AIR 1925 Lah 537(538):20Cr.L.J.1097,O7r7eaj.7HV.J3wpcror. (Ss. 401 and 413.) 

(’20) AIR 1926 Lah 132 (133) : 26 Cri L .Tour 1301, Achpal v. Emperor. (A person 
cannot be tried upon a charge under S. 412, jointly with others who are being 
tried for the offence of dacoity under S. 396.) 

(’03) 1903 Pun Re No. 17 Cr, p. 44 (47) : 1903 P L R No. 149, Singhara v. King- 
Emperor. (Ss. 368 and 419, Penal Code.) 

(’90) 2 Weir 304 (304), In re Ponaganti Mtisalayya. 

(’82) 2 Weir 303 (303) : 5 Mad 20, Puli SanU Bcddi v. Queen. 

(’20) AIR 1920 Cal 927 (928) : 22 Cri L Jour 333, Gopal Kahar v. Emperor. (Two 
IJersons giving separate false information on different dates.) 

(’83) 2 Weir 303 (303), In re Porasu Nayako. (The accused persons acted inde- 
pendently and made separate defences — Held the joint trial was illegal.) 

(’04) 1 Cri L Jour 713 (714) : 8 C W’’ N 715 : 31 Cal 1053, Hira Lai v. Emperor. 
{H and S, who were both concerned in an offence committed on a certain date, 
were jointly tried for that offence, as also for another offence committed by S only 
on a previous date.) 
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same Note, proximity of time is not essential to constitute the acts, 
parts of the same transaction.® Nor is it necessary that the acensed 
should have acted together from start to finish.® On the other hand, 
the mere fact that several ofifonces of the same kind, such as dacoity, 
are committed at about a particular time, will not necessarily make 
them parts of the same transaction.'® 

What does or does not form part of the same transaction is a 
question of fact in each particular case." 

(’21) AIR 1921 Lull 23G (236): 22 Or. L. .7. 14.5, Ghasita Mai v. Emperor. 

•(’25) AIR 1925 All 301(303):26 Cr.L..T. TM.Tu fail Ahmad v. Emperor. (Injury 
causod by firing fireworks in iniblic road — Persons enusing injury cannot bo tried 
together.) 

■(’32) 1822 All W N 180 (180), Empress v. Dalla. (Six persons tried for six daeoi- 
ties committed on difieront dales, the dncoitics do not form part of the same 
transaction.) 

(’21) AIR 1921 All 403 (409) : 22 Cri L .Tour 397, Bam Sahai v. Emperor. (Eivc 
dacoities were coininitfcd in the same district within the period of one week — In 
each dacoity some persons were common but others were not.) 

(’ll) 12 Or. L. .7. 208 (209) ; 10 Ind Cns 63 (Lab), Karam Singh v. Emperor. {A 
cheating X, B cheating 1' and G cheating Z.) 

•(’02) 1902 Pun Re No. 16 Cr, p. 45 {-16), Khushala \. Emperor. (Cbe.ating different 
persons at different times.) 

•(’12) 13 Cr. L. .7. 506 (507) : 15 I. C. 650 (Cal), Ciru-ar Karain v. Emperor. (Two 
persons charged for criminal misappropriation.) 

•(’28) AIR 1928 All 417 (417) : 30 Cr. D. ,7. iU.Scwah v. Emperor. {A harbouring 
two absconding offenders L and K and S with the same offence with respect to 
two different persons IT and P.) 

(’29) AIR 1929 Lab 142 (142, 143) : 29 Cr. h. .7. 1080, SuUan Ahmed v. Emperor. 
(Persons charged underSs. 4.77 and 436 cannot bo tried jointly with those charged 
under Ss. 411 and 414, Peual Code.) 

•(’10) 11 Cri Jj Jour 477 (477) : 7 I. C. 390 (Mad), Shanmooga Tevan v. Emperor. 
(Four accused were charged and tried together for two offences of dacoity com- 
initted on 30tb Jlay and 2nd June 1909, not forming part of the same tran- 
.saction.) 

•(’31) AIR 1931 Rang90(92.94):32Cr.ri.J.930:8Rang 632, Mccriah v. Emperor. 
(One of three accused charged with misappropriating sum of money and second 
with smaller portion of that sum and third with abetting the two — Each act of 
misappropriation being complete in itself, the three cannot bo tried jointly.) 

-8. (’36) AIR 1936 Nag 250 (251) ; I L R (1937) Nag 165 : SSCr.L. J. 482, Ghhotcy 
Miijan v. Emperor. (What has to be looked to is continuity of action and unity 
of purpose — Identity of time is not essential • — Offence under S. 34, C. P. Excise 
Act — Bottling of liquor done so that it may bo kept and sold in pursuance of 
unlawful design — There is continuity of action, although bottling was done some- 
time previous to selling of liquor.) 

■'(’06) 4 Cri L Jour 420 (421, 422) : 2 N L R 147, Emperor v, Hari Eaot. (Mere 
interval of time does not by itself import want of continuity — Case under S. 235.) 
•(’05) 2 Cr.L.J. 578 (581); 30 Bom 49 : 7 Bom LR 633, Emperor y. Datlo Hawnant. 
(’25) AIR 1925 Mad 690 (092) : 26 Cr. L. J. 1513 : 49 Mad 74, In re Mallu Dora. 
(’17) AIR 1917 Lah 78 (79) : 18 Cr.L.J. 282 (283) : 1917 Pun Re No. 17 Cr, Tiilsi 
V, Emperor. 

•(’31) AIR 1931 Pat 52 (53) : 32 Cri L Jour 478, Ganesh Prasad v. Emperor. 

9. (’ll) 12 Cri L Jour 268 (269) : 10 Ind Cas 349 (Mad), Madaswamy Ohetty v. 
Emperor. (It is enough to show that ns each batch of the accused joined the 
principal accused, they adopted his intention.) 

10. (’34) AIR 1934 Oudh 326 (326) : 35 Cri L Jour 1048, Gunno v. Emperor. 

11. (’38) AIR 1938 Sind 164 (166) :'39Cr.L.J. 881 :1 LR (1939) Kar 64, Chuharmal 
V. Emperor. (The meaning and na’ture of transaction is a question ^yhich coni- 
monsense and the ordinary use of language must decide on the particular facts 
of the case.) 

•(’37) AIR 1937 All 714 (717): I LR (1937) All 779: 39 Cr. L. I.Z%,Emperory.Bishan. 
(’36) AIR 1936 Pat 20 (22) : 87 Cri L .Tour 240 : 15 Pat 138, AjaUal v. Emperor. 
•(’27) AIR 1927 Cal 330 (331) : 28 Cri L Jour 347, Tames Khan v. Bajjabali. 
'(•25) AIR 1925 Mad 690 (699) : 20 Cr. L. J, 1513 : 49 Mad 74, In re Mallu Dora. 
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In order to say whether several persons can be jointly tried as 
having committed offences forming parts of the same transaction, the 
Court has to look to the accusation, i. e., the prosecution case as set 
forth in the charges themselves, and if according to that case the 
offences are such as could be regarded as parts of the same transaction, 
it would be justified in holding a joint trial. It need not consider 
what the final result of the case would be.^^ ^ 

See also Note 2 under S. 235. 

7. Acts done in pursuance of conspiracy. — It has been seen 
in Note 2 to S. 235 that where there is a conspiracy having a definite 
object in view, and several offences are committed in pursuance of 
such conspiracy, the several offences will generally form i^arts of the 
same transaction. This iwinciple will also apply where the several 
offences are committed by different persons.^ In Bahulal ChauJchani 


12. (’38) AIE 1938 P C 130 (133, 134) : 39 Cr.L.J. 452 : 651 A 158 : 32 S L E 476 : 
I L E (1938) 2 Cal 295 (PC), Bahulal v. Emperor. (Affirming AIE 1936 Cal 753.)> 
(’40) AIE 1940 Nag 249 (250) : 1940 N L J 309 (311) : 41 Cr. L. J. 734, Bhagolelal 
V. Emperor. (AIE 1938 P C 130, followed.) 

(’40) AIE 1940 Pat 499 (501) : 187 1. C. 361 (363) : 41 Cr.L.J. 452, Nathu v. Emperor.. 
(’39) AIE 1939 Nag 263 (264) : I L E (1939) Nag 644 : 41 Cri L Jour 27, Provincial 
Government, G. P, and Berar v. DinanaiJi. 

(’38) AIE 1938 Cal 258 (261) : I L E (1938) 1 Cal 588 : 39 Cri L Jour 696, MMl 
Bandhu v. Emperor. (But it does not follow, that a Magistrate must wait till the 
stage of framing of charges before he makes up his mind whether to split a case 
up. Such a course is most inconvenient, and it should ordinarily be possible for 
a Magistrate to decide the question of joinder after the case has been opened by 
the Public Prosecutor.) 

(’37) AIE 1937 Cal 269 (270) ; 38 Cr. L. J. 1018, SanyasiGain v. Emperor. (But 
the accusation must be real and not a mere excuse for joinder of charges.) 

(’36) AIE 1936 Bom 379 (381) : 38 Cri L Jour 9, Bahurao v. Emperor. 

(’25) AIE 1925 Mad 690 (699) : 26 Cr. L. J. 1513 : 49 Mad 74, In re Mallu Dora. 
(Provided that the accusation is a real one and not a mere excuse for a joinder of 
charges which cannot otherwise be charged.) 

(’06) 30 Bom 49 (54) : 2 Cr.L.J. 578: 7 Bom LE 633, Emperor v. Datto Hanmant. 
(’24) AIE 1924 All 233 (236) : 27 Cri L Jour 193, Ahdnllali v. Phnperor. 

(’34) AIE 1934 All 61 (65) : 35 Cri L Jour 1349, P<.am Das v. Emperor. (Legality 
of joint trial depends upon accusation and not upon result of trial.) 

(’29) AIE 1929 Bom 128 (129, 130) : 30 Cri L Jour 588 : 53 Bom 344, Emperor v. 


Gopal Bagiumaih. 

(’22) AIE 1922 Cal 107 (113) : 23 Cr.L.J. 657 : 49 Cal 573, Abd^il Salim v. Emperor. 

029) AIE 1929 Cal 160 (161) : 30 Cr. L. J. 619, Kali Kumar v. Nawahali. 

(’28) AIE 1928 Cal 675 (677) : 29 Cri L Jour 1022 : 55 Cal 858, Satya Narain v. 

Emperor. (Following AIE 1922 Cal 107.) 

(’32) AIE 1932 All 73 (75, 76) : 33 Cr. L. J. 373, Mohamed YaTczib v. Emperor. 

(’33) 1933 Mad W N 528 (533), Satyanarayana v. Emperor. 

(’25) AIE 1925 Bang 296 (299) : 26 Cr. L. J. 1329: 3 Bang 95, Abdul v. Emperor. 

[But see (’39) AIE 1939 Mad 406 (407) : 40 Cri L Jour 855, AvanasU Gotmdan V. 
Palani Madari. (Observation that once it is found that the common unlawful 
object had not been established there is no justification for a joint trial, is against 
the view held by the various High Courts and Privy Council, and, it is submitted, 
is ineoi'rect.) 

(’36) AIE 1936 Nag 97 (99) : ILE (1936) Nag 152 : 38 Cr. L. J. 106, Md. Ismail 
v. Emperor.} 

Note 7 


1. (’40) AIE 1940 Pat 499 (502) : 41 Cr.L.J. 452, Nathu Ghaudhury v. Emperor. 
(Before joint trial can be justified it must be established that each one of the accused, 
was so connected with the other accused that the act done by one of them may be' 
said to have been done conjointly with the others — A I E 1938 P 0 130 followed.)' 
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V. Emperor,- the Privy Council observed as follows : 

“If several persons conspire to commit oflonces, and commit overt acts in 
pursuance of the conspiracy (a circumstance which makes the act of one the act 
of each and all the conspirators) these acts are committed in the course of the 
same transaction, which embraces the conspiracy and the acts done under it. The 
common concert and agreement which constitute the conspiracy, seiwc to unify 
the acts done in pursuance of it.” 

The ofTence of conspiracy and acts done in pursuance of the 
conspiracy form one and the same transaction.^ The transaction 
continues so long as the conspiracy continues.'* But separate acts of 
crime not committed in pursuance of the conspiracy but being isolated 
acts committed individually during the continuance of the conspiracy 
are not parts of the same transaction with the conspiracy itself and 
acts alleged to he the subject of the conspiracy. In other words, a 
conspiracy and acts done in furtherance of its common object liavo 
no community with separate acts which may he committed by a 
conspirator for individual gain.® 

8. Acts in prosecution of a common object. — All oQ'ences- 
committed in prosecution of a common object will generally ho parts- 

(’39) AIR 1939 Bom 129 (140) .- 40 Cr. L. J. 579, Bamchnndra Fiangov, Emperor. 
(’37) AIR 1937 Cal 2G9 (271) : 38 Cri L Jour 1018, Sanijasi Gain v. Emperor. 
(Accused tried in same trial for murder and for conspiracy also along with others- 
— Existence of conspiracy proved — Evidence showing that con.=pirators took part 
in certain occurrcnce.s as result of conspiracy — Inclusion of such occurrences in 
one trial and joint trial of accused held not illegal.) 

(’36) AIR 1936 Cal 753 (759, 760) : 38 Cr. L. J. 5J5, Bash Behari v. Emperor. 
(’22) AIR 1922 Cal 107 (112): 23 Cr.L. J.657:49Cal573,.4M!d Salimx. Ertiperor. 
(’15) AIR 1915 Lah 16 (22) : 16 Cr. L. J. 354 (398, 899) : 1915 Pun Be No. 17 Cr, 
Balmohand v. Emperor. 

(’94) 16 All 88 (93): 1894 AWN 23, Quecn.Emprcssv. Moss. (S. 418, Penal Code.) 
^29) AIR 1929 Bora 128 (130) : 30 Cr. L. J. 588 : 53 Bom 344, Emperor v. Gopal. 
(’24) AIR 1924 Bang 98 (99) : 25 Cri L Jour 270 : 1 Rang 604, Emperor v. Ega 
Aung Gyaw. (Conspiring to boycott.) 

(’18) AIR 1918 B(Jm 117 (119, 121): 20 Cr.L.J. 71: 43 Bom U7, Emperor v.Madhav. 

2. (’38) AIR 1938 P C 130 (133) : 39 Cr. L. J. 452 : 32 Sind L B 476 : 65 I A 158; 
ILR (1938) 2 Cal 295 (PC). (There is no limit of number of offences specified in 
S. 239 (d).) 

3. (’38) AIR 1938 Cal 258 (260) : 39 Cr. L. J. 596 : I L R (1938) 1 Cal 588, Ahhil 
Bandhu v. Emperor. (Conspiracy and offences committed in pursuance of con- 
spiracy.) 

(’38) AIR 1938 Sind 171 (174) : 39 Cr. L. J. 890 : I L R (1939) Ear 204, Emperor 
V. Balumal, 

(’36) AIR 1936 Cal 753 (760) : 38 Cri L Jour 645, Bash Behari v. Emperor. 

016) AIR 1916 Cal 188 (196): 42 Cal 957 : 16 Cr.L.J. 497, Amritalal v. Emperor. 
(If A, JB and G conspire to make or have in their possession or under control an 
explosive substance within the meaning of the Explosive Substances Act and if 
in pursuance of such conspiracy, A makes or has in his possession or under his 
control an explosive substance, they may bo charged and tried together under 
S. 120B, Penal Code, and S. 4 (b) of Act VI of 1908.) 

(’34) AIR 1934 All 61 (65) ; 35 Cri L Jour 1349, Bam Das v. Emperor. 

(’33) 1933 Mad W N 528 (634), Satijanarayana v. Emperor. 

(’30) AIR 1930 Bang 114 (116, 117): 7 Rang 821: 31 Cr.L.J. 387, Maung Ba Chit 
V. Emperor. 

4. (’15) AIR 1915 Cal 719(724): 16 Cr. L. J. 9 (10) : 42 Cal 1153, Harsh Hath v. 
Emperor. (The term ‘transaction’ is not synonymous with the term ‘offence’.) 

5. (’37) AIR 1937 All 714 (717, 718): ILR (1937) All 779: 39 Cr.L.J. 38, Emperor 
V. Bishan Sahai, 
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iSeotion 239 of the same tL’ansactioii.^ Where A, B and C, Police Inspectors, 

Note 8 received bribes on different occasions from D and E with the same 

object, namely to hush up the case against them, it was held that 
A, B, C, D and E could be tried at one trial for the offences of taking 
and giving bribes respectively.- 

Where two opposite parties, each consisting of five or more 
persons, attack each other, each of the parties forms an unlawful 
assembly, with a different common object and they cannot be tried 
together as one unlawful assembly.^ Similarly, where A as well as B 

Note 8 

a. (’39) AIR 1939 Nag 203(264): ILR (1939) Nag 044 : 41 Cr.L. J. 27, Provincial 
Government, C. P. and Bcrar v. Dinanath. (Where several persons are accused 
of wrongful confinement and the use of force, in order to extort a confession, 
the unity of criminal behaviour and the common intention prompting it would 
render all that was done in furtherance of the common object, as a part of one 
transaction. The acts of violence done are so related to one another in point of 
purpose, as to constitute one continuous action.) 

■(’38) AIR 1938 Nag 283 (285, 280): 40 Or. L. J. 197 : ILR (1939) Nag 686, Nana 
V. Eni'pcror. (Accused tried for rioting, charged with having attacked excise 
party seeking to make raid on certain houses in village — Whole affair taking 
place in the village, one event succeeding another rapidly — Joint trial of accused 
is illegal.) 

(’37) AIR 1937 Lah 793 (794) : 39 Cri L Jour 141, Khazan v. Eni'pcror. (Illegal 
possession of revolver as a preparation for committing dacoity — Charge under 
S. 399, Penal Code, can be tried with offence under S. 19 (f), Arms Act.) 

'(’36) AIR 1936 Bom 379 (382) : 38 Cri L Jour 9, Bahurao v. Emperor. (Criminal 
breach of trust by two persons in respect of same sum of money — Complaint 
suggesting community of design and objective — Such persons can be charged 
and tried jointly.) 

■(’36) AIR 1936 Pat 20 (23) : 37 Cri L Jour 240 : 15 Pat 138, Ajahlal v. Emperor. 
(Intention of all the accused persons to secure release of a man from custody — 
Various acts which bring about such escape form part of the same transaction.) 
.(’24) AIR 1924 All 233 (234) : 27 Cr. L. J. 193, Abdullah v. Emperor. (Joint trial 
for murder committed by members of an unlawful assembly in prosecution of 
common object of assembly is legal.) 

•(’28) AIR 1928 All 222 (227): 30 Cr.L.J. 530, Emperor v.Jhabbar Mai. (Successive 
articles were written in a newspaper in pursuance of a common policy and all the 
persons who had a hand in the publication are jointly triable.) 

4’24) AIR 1924 Cal 389 (391) : 50 Cal 1004 : 25 Cri L Jour 1082, JursJmi Malic v. 
Emperor. (Where four accused were engaged in a crime from 25th June, but the 
fifth joined them only on the 7th July next — Held, that the trial of the four along 
with the fifth for an act before 7th July is legal.) 

'(’25) AIR 1925 Cal 580 (581) : 26 Cri L Jour 369, Patit Paban Bay v. Emperor. 
(Reaping paddy on different dates by persons not all the same from different 
plots decreed to complainants, in order to assert a right over them is one 
transaction.) 

'(’31) AIR 1931 Mad 225 (220) : 32 Cr.L.J. 753, Sambasiva Mudalier v. Emperor. 
(Where the accused, six in number, were charged with having opened a sluice in 
the feeder channel of a idver against an order of the P. W. D. first in the even- 
ing, and again in the next morning.) 

'(’16) AIR 1916 Cal 41(42): 16 Cr.L.J. 120(121): 42 Cal 760, 
and Remembrancer of Legal Affairs, Bengal v. Eailash Chandi-a. (Wrongful 
confinement of X on several dates with the object of extorting money.) 

[Sec (’38) AIR 1938 Mad 858 (861) : 40 Cri L Jour 355, Arnmngam v. Emperor. 
(All members of a gang of persons who were consciously associated for the 
express purpose of committing theft can be tried together for being members of 
a gang — It does not matter how and when they were arrested.)] 

See also S. 235 Note 2. 

2 . (’29) AIR 1929 Bom 296 (299) : 53 Bom 479 : 31 Cr.L.J. 65, Emperor v. Bing. 

3 . (’69) 12 Suth W R Cr 75 (76), Queen v. Surroop Glmnder Paul. 

(’06) 4 Cr. L. J. 75 (76) : 1906 Pun Re No. 5 Cr, Ala Dya v. Emperor. 

■(’80) 6 Cal 96 (102) : 6 C L R 521, Hossein Buhsh v. Empi'ess. 

.(’69) 1 N W P H C R 293 (297, 298), Queen v. Mahomed Hossain. 
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cause hurt to each other in a fight, they canuot be tried together for 
the offence of causing hurt to each other.'* The fighting cannot bo 
considered as a “transaction.”® It u-as, hoivevor, held in the under- 
mentioned case® that, ivliere the object of two opposite parties is to 
take forcible possession of the same piece of land, they could both 
be tried together in one trial. It is submitted that this view is not 
correct. It has also been hold in the case cited below’ that a mere 
common purpose, e. g., to drive the complainant out of a house, is not 
sufficient to make two perfectly distinct offences parts of the same 
transaction. Whore two motor buses coining from opposite directions 
collided and some persons were injured thereby, it was held that, 
though the accused, the drivers of the two buses, had no similar or 
identical purpose in view, the transaction was the same and they 
both could bo tried together.® 

In the undermentioned case® several jiersons wore charged with 
being membei-s of an unlawful assembly and having in prosecution of 
the common object, committed various ofi'ences and they wore tried 
jointly. In the course of the trial it was found that the common 
object was not established. It was held that there was no justification 
for a joint trial once it was found tliat the common unlawful olijcct 
had not been established. It is submitted that the decision is incorrect, 
as the provisions relating to joinder are intended to deal with the 
position ns it exists at tlio time of the charge and not with the result 
of the trial and the propriety of a joint trial deiicnds on the case as 
set forth in the charges. See Note c. 

9. Several persons giving false evidence in the same case. 
— Where A and B each gives false evidence in the same case the 
offences cannot, without anything more, be said to form parts of the 


(’72.’92) 1872-1892 Low Bur But ;!31 (331), Qiircn-Emrrcss v. Nga Sltwc Tan. 

(’72-'92) 1872-1892 Low Bur Rul 275 (275), Quccn-Emprcss v. Nga Skive Ya. 

(’81) 1881 All W N 28 (28), Empress v. Bandho Singh. 

(’81) 1881 All W N 28 (28), Emjiress v. Lockaii. 

■(’8‘1) Oudh S C No. 75, p. 80 (80), Lai Triloki Nath Singh v. Qnecn-Empress. 
(’25) AIR 1925 Lnli 149 (150) : 25 Cri L .Tour 551, Muhammad v. Emperor. 

(’82) 1882 All tv N 100 (101), Empress v. Pulandhar. 

■(’07) 8 SuthWR Cr47 (52) : BeugLR.SupVol Cr 750 (FB), Queen v. Sheihh Bazii. 
(’81) 1881 Pun Ro No. 20 Cr, p. 50 (57), Emirress v. Nawab. 

■(’81) 1881 Pun Ro No. 22 Cr, p. 47 filO), Empress v. Ilaihat. 

(’82) 1882 Pun Ro No. 15 Cr, p. 18 (IS), Empress v. Saifulla. 

■(’08) 9 Suth W R Cr 33 (35), Queen v. Durzoolbazu. 

[See (’40) 1940 M 'W N 97 (99), Patcyya v. Emperor. (Sudden clash lietwcon rival 
communities not the result of any previously concerted action — Number of 
attacks in various places in village at ditlerent tirac.s of the day — All events 
cannot be regarded as parts of same transaction — Joint trial is illegal.)] 

See also S. 233 Note 0. 

4. (’03) 2 Low Bur Rul 100 (107), Nga Tha Dun Aung v. King-Emperor. 

[See also (’08) 12 Cal W N cliii (cliv), Kundro Mohan Panigrahi v. Emperor.] 

5. (’92) 20 Cal 537 (547, 550), Queen-Empress v. Chandra Bhiiiya. 

6. (’20) AIR 1920 All 135 (135) : 21 Cri L Jour 502, Emperor v, Mangat. 

7. (’32) AIR 1932 Bom 277 (278) : 33 Cri L Jour 610, Erishnaji v. Emperor. 

S. (’31) 1931 Mad W N 556 (567, 568), N. K. Ballah v. Emperor. 

3. (’39) AIR 1939 Mad 400 (407) : 40 Cr.L. J. 855, Avanashi Goundan v. Palani 
. Madari. 
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same ti-ansaction.^ But where the giving of false evidence by A and B 
is in furtherance of one sustained and continuous plot for screening 
the offender and is an incident in the whole transaction, A and B can 
be tried together." In other "words, if the offences of giving false 
evidence by each of several persons form parts of the same transaction, 
they can bo tried together.’'' 

10. Printing and publishing seditious matter. — In cases of 
sedition, the i)rinter and publisher are concerned in the same transac- 
tion in regard to the publication of the seditions matter and can be 
tried at one trial. ^ 

11. Defamation by different persons. — 'Where a filed one 
petition and B filed anotiier making the same defamatory allegations 


Note 9 

1. (’3G) AIR 193G Nag 2G3 (2Gr,) : I L R (1937) Nag 102 : 38 Cri L Jour 455, 
I^afhitsingh v. Emperor, 

(’12) 13 Or. L. J. 23 (24) : 13 Ind Gas 215 : 5 Sind L R 1*29, Tmperator v. Ain. 

(’81) 1881 All W N 83 (83) ; Empress v. Chand Khan. 

(’71) 3 N W P II 0 R 133 (134), Queen v. Ameer AH Khan. 

(’72.’92) 1872-92 Low Bur Rul 129 (129), A7neer Ahmad v. Queen-Empress, 

(’90) 2 Weir 304 (301), In re Ponaganti Alusalayija. 

(’G7) 3 .Mad H 0 R App 32 (32) : 1 Weir IGl. 

(’83) G Mad 202 (253) : 1 Weir IIG, Kolha Subha Chelty v. Queen. 

(’84) 10 Cal 405 (407), Nathu Sheikh v. Queen-Empress, (Where four persons 
were charged with perjury in the same proceedings and the Sessions Judge while 
professing to try each of them separately heard the evidence of the witnesses 
only once, held that this was substantially a joint trial of all the accused and 
was an improper mode of procedure.) 

(’23) Am 1923 Lah 89 (90) : 23 Cr. L. J. 439, Laclnnnn Singh v. Emperor. 

(’88) 1888 Pun Re No. 39 Cr, p. 100 (101), Bagga Singh v. Empress. 

(’71) IG Suth W R Cr 47 (47) : 7 Bong L R App GG, Queen v, Maharaj Misscr. 

(’G6) 9 Suth W R Cr GG (GG), Queen v. Khoab Lall. 

(’G7) 7 Suth W R Cr 51 (51), Queen v. Bhairo Misscr. 

(’G8) 5 Bom H C R Cr Ca® 55 (5G), Beg. v. Bhavani Shankar Haribhai. 

(’85) 1885 All ■\V N 29 (29), Empress v. Din Daijal. 

(’82) 1882 All M’ N 44 (44), Empress v. Bahmal Khan. 

(’82) 1882 All IV N IGO (IGl), Empress v. Lalak Singh. 

(’82) 1882 All tv N IGl (1G3) : 5 All 17, Empress of India v. Nias Ali. 

(’82) 1882 All tv N 124 (124), Empress v. Changu. 

(’82) 1882 All W N G4 (G4), Empress v. Piari Lai. 

(’70) 2 N W P II G R 21 (23), Queen v. Enttcc Bam. 

(’03) 2G Mad 592 (594) : 2 M’^eir 2G2, In the matter of Govindu. 

(’70) 1870 Rat 31 (32), Beg. v. Jeevajee Abajce. 

(’OG) 4 Cr. L. J. 489 (489) : 3 Low Bur Rul 231, Emperor v. Shme So. 

(’04) 4 Bom L R 53 (54, 55), King-Emperor v. Krishna Bao. 

(’10) AIR 191G Nag 73 (7G) : 18 Cr. L. J. 339 (342) : 13 Nag L R 35. Gunicant v. 
Emperor. (Dissenting from 13 Cri L Jour 833.) 

(’82) 4 All 293 (295) : 1882 All W N 37, Empress v. .Innjtf Bam. 

2. (’12) 13 Cr. L. J. 833 (839) : 17 I. C, 705 (Bom), Empei'or v. Ganesh Narayan. 

3. (’3G) AIR 1936 Nag 2G3 (2G4) : 38 Cr. L. J. 455 : ILR (1937) Nag 102, Nathu- 
singh v. Emperor. (Perjury can be committed in course of one trans.action and 
then joint trial is legal — Persons verifying false statement and witness perjuring 
in pursuance of same design — Oflenco committed is in the course of the same 
transaction — Joint trial is valid.) 

(’27) Am 1927 Bom 177 (181, 183): 51 Bom 310:28Cr.L. J. 373, Sejmal Pimain 
Ghand v. Emperor. (Common purpose to make a false statement, joint trial of 
two accused is legal.) 

(’2G) AIR 192G All 334 (336, 337) : 48 All 325 : 27 Cr. L. J. 445, Bafi-Dz-Zaman 
V. Ghhotcy Lai. (There was identity of purpose though not community of purpose.) 

Note 10 

1. (’28) AIR 1928 Bom 139 (139):29 Cr. L, J. G83, Shaniaram Mirjakar v. Emperor^ 
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against the complainant, and both the petitions were signed hy the 
same pleader, it was held that the acts formed part of the same 
transaction.^ Where A and B associate together in circulating on 
different occasions defamatory statements, the object of both of them 
being to defame the complainant about the same matter, they can 
he tried jointly at one trial under this section.* 

12. Continuing offence. — It has been held by Spencer, Offg. 
C. J., in the undermentioned case^ that if an offence is a continuing 
one, such as waging war, it can be regarded as a continuous or same 
transaction. Eeillj', J., in the same case has taken a contrary view, 
namely, that a continuing offence may or may not he a single 
transaction. Krishnan, J., to whom the case was referred on difference 
of opinion between these two Judges has held that the waging of war 
is really a continuing offence, which begins with the first act of war 
and goes on till the war is ended, but the various incidents in a war 
may be so disconnected as to form different transactions, the question 
whether they form parts of the same transaction or not being one to 
he judged on the facts of each case. 

13. Kidnapping and abduction. — In the undermentioned cases,^ 
a joint trial of A for an offence under S. 366 and of B for an offence 
under S. 368 has been held to be bad, while a contrary view has been 
taken in the cases cited below.” The question is, however, really one 
of fact depending upon the facts of the particular case as to whether 
the two offences could be regarded as parts of the same transaction. 

14. Keeping gaming house and using it. — It has been 
generally held that a person keeping a common gaming house and 

Note 11 

1. (’22) AIR 1922 Cal 76 (77) : 23 Cr. L. J. 685, Banga Chandra Be v. Aiinada 
Cliaran Ghowdhury. 

2, (’40) AIR 1940 Nag 249 (250) : 1940 Nag L J 309 (311) : 41Cri L Jour 734, 
Bhagolelal v. JSmperor. (A writing a defamatory poem, B financing it and C 
printing it — Conspiracy alleged in the complaint — Joint trial is legal.) 

(’30) AIR 1930 Sind 62 (63) : 30 Cri L Jour 1073, AU Mahomed v. Emperor. 

(’35) AIR 1935 All 769 (770) : 36 Cri L Jour 1296, Parsotam Das v. Emperor. 
(Printer, publishers and distributors of notice containing defamatory matter 
tried together.) 

Note 12 

1. (’25) AIR 1925 Blad 690 (692, 697) : 49 Mad 74 : 26 Cr. L. J. 1513, In re 
Mallu Dora. 

Note 13 

1. (’33) AIR 1933 Cal 563 (564) : 34 Cr. L. J. 682, Mozam Dafadar v. Emperor. 
(’29) AIR 1929 Lah 496 (496), Nawabkhan\. Emperor. (Distinguishing AIR 1928 

Lah 751 and A I R 1924 Cal 389.) 

2. (’36) AIR 1936 All 253 (254) : 37 Cr. L. J. 496, Bhawani Pathah v. Emperor. 
(Accused charged under Ss. 366 and 344/109, Penal Code — Another accused 
charged under- Ss. 368 and 344 — Acts forming parts of same transaction — 
Accused can be tried in one trial.) 

(’32) AIR 1932 Oudh 28 (29) : 33 Cr. L. J. 275, Emperor v. Zamm. 

(’28) AIR 1928 Lah 751 (761) : 29 Cr. L. J. 496, Dosa v. Emperor. (AIR 1924 
Cal 389, Followed — Distinguished in A I R 1929 Lah 496.) 

(’24) AIR 1924 Cal 389 (391): 50 Cal 1004: 25 Cr.L.J. 1082, Eushai v. Emperor. (Do.) 
(’32) AIR 1932 Lah 203(203): 33 Cr.L.J, 190, Prifam Smgh\. Emperor. (Qurere.) 
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Section 239 
Kotes 14-16 


persons using it could bo tried together as the two offences are inter- 
dependent and form a complement of each other.' 

16. Charge need not refer to transaction being same. — It 
is not necessary that tlic charge should contain a statement that the 
transaction is one and the same. It is the tenor of the accusation and 
not the wording of the charge that must be considered as the test.' 

16. Clause (e) This clause was newly added in 1923 . Before 

its introduction it was held that the .loint trial for theft and receiving 
the stolen property was illegal unless they formed parts of the savie 
transaction.^ Now such a joint trial is expressly provided for by this 
clause." A receiver from a receiver of stolen property should not he 


Note 14 

1. (’29) AIR 1929 All 937 (938, 9.39) : 31 Cr. L. J. 35, Ilurc Mai v. Emperor. 
(’19) AIR 1919 Pat 139 (139) : 20 Cr. L. J. 7CS, Nathn Thahvr v. Emperor. 

(’27) Am 1927 Lab G99 (700) : 2S Cr. L. J. 825, Miran Bnlchsh v. Emperor. 

(’19) AIR 1919 Lab 201 (201, 205) : 1919 Pun Re No. G Cr : 20 Cr. L. J. 219, 

Bhana Malv. Emperor. (Dissenting from AIR 1911 Lab 5CG and 11 Cr.L.J. 211.) 

(’22) AIR 1922 Lab 458 (158) : 3 Lab 359 : 23 Cr. L. J. C21, KMlinda Bam v. 
Emperor. 

(’13) 11 Cr. L. J. 293 (291) : 19 I C 919 : 9 Nag L R GS, Sheihh Moti v. Emperor. 
(’23) AIR 1923 All 88 (88) : 21 Cr. L. J, 155, Ganeshi Lai v. Emperor. 

[Sec also (’2G) AIR 192G Bom 195 (198) : 50 Bom 311 : 27 Cr. L. J. 503, Em- 
peror V. Abasbhai Abdul Ilvssahi.] 

Note 15 

1. (’05) 2 Cr.L.J. 578 (580, 581): 30 Bom 49: 7 Bom L R G33, Emperor v. Dado 
IJanmant. 

[See llo^vc^cr (’39) AIR 1939 Bom 129 (110) : 10 Cri L Jour 579, Bamcliandra 
Bango v. Emperor.] 

Note 16 

1. (’13) 11 Cri L Jour 121 (125) : 18 Ind Cns G81 (All), Baiju v. Emperor. 

(’19) AIR 1919 Cal 219 (250) : 16 Gal 711 : 20 Cr. L. J. 391, Ohi Bhusan Adihari 
V. Emperor. (Proceeds of stolen property received at diflcrcnt times by diSerent 
persons— Persons cannot be tried together.) 

(’05) 2 Cal L Jour 7Sn (78)!), Abdul Hahim v. Emperor. 

(1900) 1900 Pun Re No. 5 Cr, p. 13 (11) : 1900 P L R p. Gl, Jang v. Emperor. 
(’05) 29 Bom 419 (151, 165, 167) : 7 Bom L R 527 : 2 Cri L Jour 180, Emperor 
V. Jclhalal. (But see Aston, J., contra, whose view now comes under clause (e).) 
(1900) 23 Cal 10 (11), Karu Kulal v. Bam Charan. 

(’9G) 1 Cal W N 35 (3G), Bislinu Banivar v. Empress. 

(’23) AIR 1923 Lab 391 (391) : 25 Cri L .Tour 271, Sohan Singh v. Emperor. 
(’IG) AIR 191G :\Iad 571 (571, 572) : IG Cr.L.J. 298 (300), In rc Mchalahati Subbadii. 
(’ll) AIR 1911 Mad 121 (121) : 15 Cri L .Tour 171, In re Nalli Yccra Tlicvan. 
(’ll) AIR 1911 Mad G37 (G37) : 15 Cri L Jour 256, In rc Gavindaraju Mudali. 
(’IG) AIR 1916 All 321 (322) : 17 Cri L Jour 159 (161) : 38 All 311, Emperor v. 
Bhima, (Thief taldng stolen propertj- to person receiving it — Act of receipt has 
necessary connection with theft — .Joint trial not illegal.) 

(’22) Am 1922 All 208 (208) : 14 All 27G : 23 Cri L Jour 114, Anwar v. Emperor. 
(’23) AIR 1923A1112G(126,127):15A11223: 21 Cr.L.J. 149, Durga Prasad v. Emperor. 
(’10) 11 Cri L Jour 211 (215) : 5 Ind Cas 7G9 (Cal), Janhi v. Emperor. (Accused 
charged for dacoity — Three of these charged under Ss. Ill and 112, Penal Code, 
on the strength of an incident forming part of the evidence against them on the 
charge under S. 395, Penal Code — .Joint trial is not bad.) 

(’05) 2 Cri L Jour 37 (38) : 1905 Pun Re No. 3 Cr, Emperor v. Sinidcr Singh. 

(’03) 2 Low Bur Rul 19 (21, 22), Nga Ta Pu v. King-Emperor. 

(’07) 5 Cri L Jour 417 (118, 119) : 3 Low Bur Rul 280, Paw Tha v. Emperor. 

(’07) G Cr.L.J. 28(30): 1907 UppBurRulS : llBurLRSS, N’paAL/oG-jyiv. Alnipcror. 
(’12) 13 Cr. L. J. 59 (GO) : 13 Ind Cas 395 (Upp Bur), Nga Po Shat v. Emperor. 
[Sec (’18) AIR 1918 Cal 491 (491) : 19 Cri L Jour 17, Bam Baian v. Emperor.] 

2, (’35) 62 Cal 946 (951) : 37 Cr. L, J. 728 : 162 I. C. 943, Superintendent and 
Bcmembranccr o f Legal A ff airs, Bengal v. Baghulal Brahman. (Persons charged 
under S. 380, Penal Code, can be tried along with persons charged under S. 411.) 
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Section 239 
‘i^otes 17-18 


the property at different times. Before the introduction of clause(f), 
it had been held in several decisions that a joint trial in such cases 
was illegal.^ Clause (f) was intended to meet such cases and a joint 
trial would now ho permissible.''' The phrase, “possession of which 
has been transferred by one offence,” refers to the original theft of 
stolen property and not to the transfer of possession from the thief 
to the person receiving stolen property.'’ 

The provisions of this clause cannot, however, he extended by 
analogy to a trial of persons accused of offences other than those speci- 
fically mentioned therein. Therefore, the joint trial of the accused both 
charged under S. 412, Penal Code,® or the joint trial of a person under 
S. 411, Penal Code, and another who has purchased the same from one 
of the accused,' is illegal. 

18. Clause (g). — In order that persons accused of an offence 
under chapter XII of the Penal Code relating to counterfeit coin can be 
tried under this clause with persons accused of any other offence under 
the same chapter, or of abetment of or attempting to commit any such 
offence, all the offences must relate to the saone coin. So, where two 
persons are charged, one with uttering a counterfeit coin and the other 
with being in possession of different counterfeit coins, they cannot 
be jointly tried together under this clause.^ 

3. (’IG) AIR IGIG All 102 (102) : 17 Cri L Jour 477 (477), Emperor v. Balgovind. 
(Acts o£ receiving stolen property by tlifierent persons on iliSerent occasions at 
cUQerent places are diCoront transactions.) 

'(’21) i\IR 1921 All 20G (20G) : 23 Ori L Jour 409, Jiwan v. Em-'pcroi'. (Articles 
stolen in same burglary found in separate possession of diCerent accused — Joint 
trial is illegal.) 

‘(’22) AIR 1922 All 459 (459), Moosan v. Einpcror, (Retaining property stolen from 
same complainant — No connexion between accused — Joint trial is illegal.) 

(’21) G3 Ind Gas 620 (G21) : 22Cr.L.J.684 (All), Bam Sarnp v. Emperor. (Stolen 
property recovered from two persons on diflercnt occasions — Accused cannot be 
tried together.) 

•(’06) 3 Cri L Jour 391 (394, 399) : 33 Cal 1256 : 3 C. L. J. 412 : 10 C W N 912, 
Abdul Majid v. Emperor. (Separate retainers by separate persons at different 
places — Joint trial is not legal though the articles are proceeds of one dacoitv.) 
•(’19) AIR 1919 Cal 249 (250) : 4GCnl741:20Cr.L.J.394, OliiBhusanx. Emperor. 
(’07) 5 Cri L Jour 479 (480) : 17 M L J 219, In re Evpan Ambalam. 

■(’15) AIR 19150udh4(4):lGGr.L..T.270(270):180 G92, Jagan Nath v. Emperor. 
(’20) AIR 1920 Pat 190 (192) : 21 Cri L Jour 757, Musai Eamat v. Emperor. 
(Where possession of different properties is under joint control and is due to 
concert among the accused, the joint trial is not illegal.) 

'(’21) AIR 1921 Pat 291 (291, 292) : 21 Cri L Jour G19, Padma Nahli v. Emperor. 
iSee also (’16) AIR 1916 Pat 250(250) :1 PL J 64; 17 Cr. L. J. 234, Jadunajidan 
Prasad v. Emperor. (Portions of stolen property found in possession of two 
accused acting in concert — Joint trial is proper.) 

(’01) 28 Cal 104 (lOG), Eumvdini Eania v. Quecn-Empress. (Joint trial for 
receiving stolen property and under S. 414 for assisting in concealing or disposing 
of it — Transactions held distinct and separate against each.)] 

•4. (’28) AIR 1928 Pat 38 (39) : 6 Pat 583 : 28 Cr. L. J. 962, ML Guljania v. Emperor. 
'(’32) AIR 1932 Bom 201 (202) ; 33 Cri L Jour 394, Emperor v. Lalcha Amra. 

■(’35) AIR 1935 Oudh 475 (476) : 36 Cri L Jour 1206, Shahttr v. Emperor. 

5. (’32) AIR 1932 Bom 201 (202) : 33 Cri L Jour 394, Emperor v. Lahha Amra. 
•6, (’25) AIR 1925 Oudh 452 (452) : 26 Cri L Jour 1291, Behari v. Emperor. 

7. (’25) AIR 1925 Cal 248 (248) : 25 Cri L Jour 807, Dalsuh Boy v. Emperor. 

[See (’08) 8 Cri L Jour 11 (14) ; 4 Nag L R 71, Emperor v. Bahuant Singh.'] 

Note 18 

1. (’33) AIR 1933 Lah 228 (229) : 34 Cri L Jour 1253, Abdul Hamid v. Emperor, 
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19. Simultaneous trials. — Simultaneous but separate trials of 
different accused persons for offences committed by them and not 
forming part of tbe same transaction are not bad unless the accused 
are prejudiced by tbe course adopted.^ 

20. Criminal breach of trust and receiving stolen property. 
— A person committing a criminal breach of trust and another who 
receives the stolen property can be tried together.^ 

21. Effect of illegal trial. — See Note 10 under S. 537 and Note 5 under 

section 233. 

22. Objection, as to joinder. — An objection as to joinder can 
be taken in a Court of revision or appeal though it was never taken in 
tbe Court of first instance.^ 

"When an objection as to joint trial is made and it appears likely 
that the objecting parties will bo prejudiced by such joint trial, it is 
advisable for the Court to accept the objection, even if the joint trial 
would in fact be legal." 


240;^ When' a charge containing more heads 
Withdrawal of re- than One is framed against the same 

ron'ScUono“nfneof P^rson, and when a conviction has 
several charges. hcen had on ono or more of them, the 
complainant, or the ofiScer conducting the prosecution, 
may, with the consent of the Court, withdraw the 


* Code of 1882 — The section began : “When more charges than ono are 
jnado against the same person”; in other respects it was the same as that of 
1893 Code. 

Code of 1872 ; S. 459. 


459. In trials before a Court of Session or High Court, when more charges 
•trr-j. 3 7 • • than ono arc preferred against the same person, 

W^iMraxcal of rcmaxnmg ^ cLviction has been had on one o^ 

cUarges on convichon on one Government Pleader or other 

of several charges. ofliccr conducting' the prosecution may, with the 

consent of the Court, withdraw', or the Court of its own accord may suspend, the 
inquiry into the remaining charge or charges. 

Code of 1861 —Nil. 


Note 19 

1. (’25) AIR 1925 Pat 152 (153) : 25 Cri L Jour 1018, Shafaijet Ehanv. Exnperor. 
(Trials of cross-cases.) 

(’20) AIR 1920 Pat 177 (179) : 21 Cr.L.J. 739, Dhalcosingh v. Emperor, (Simultaneous 
trials in counter-cases are not barred — Such trial is not joint trial and if prejudice 
is caused, trial can be set aside.) 

(’04) 1 Cri L Jour 199 (204) : 8 C W N 344, Sahadeo Ahir v. Emperor. (Cross- 
cases of rioting — Simultaneous trials not bad.) 

[See however (’83) 13 Cal L R 275 (278, 279), Ghahowri Lall v. Moti Kxtrmi. 
(Such a trial is however open to serious objections.)] 

See also S. 233 Note 6. 

Note 20 

1. (’04) 1 Cri L Jour 584 (585) : 6 Bom L R 516, Emperor v.Balahhax. (ICalWN 
35, dissented from.) 

Note 22 

1. (’37) 41 Cal W N 251 (254), C. S. Joseph v. Emperor. 

2. (’37) AIR 1937 Cal 22 (22) : 38 Or. L. J. 750, Bhola Sardar v. Emperor. 

2Cr.90. 
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WITHDEAWAL OP CHAEGES ON CONVICTION 


Section 240 
Note 1 


remaining charge or charges, or the Court of its own 
accord may stay the inquiry into, or trial of, such 
charge or charges. Such withdrawal shall have the 
effect of an acquittal on such charge or charges, unless 
the conviction he set aside, in which case the said 
Court (suhject to the order of the Court setting aside 
the conviction) may proceed with the inquiry into or 
trial of the charge or charges so withdrawn. 


Synopsis 


1. Scope and applicability of the 
section. 


4. 


“With 'tbe consent of the 
Court.” 


2. “Conviction has been had.” 5. Effect of withdrawal or stay of 

3. “On one or more of them.” trial. 


Other Topics (miscellaneous) 


Charges in same case .and not in dif- 
ferent eases. See Note 1. 

No withdrawal after verdict. SeeNotc3. 
Powers of appellate Court or Court of 
revision. See Notes 1 and 4. 


Safest course is to convict for all offences 
and imss concurrent sentences. See 
Note 3. 

Withdrawal when available. Sec 
Note 3. 


1. Scope and applicability of the section. — Where a person 
is committed to the Court of Session on a number of charges, the 
Sessions Judge must record some order in respect of them and should 
not dispose of some of the charges alone 'without recording any order- 
in regard to the others.^ Under this section, he can stay the trial on 
some of the charges or allow them to be withdrawn on conviction 
being had on another charge.- 

It has been held that this section applies only to a case where a 
person is accused of several distinct offences. Thus, it applies to a case 
where there are charges of several distinct offences constituted by 
separate acts or series of acts, like those which fall under ss. 234 and 
235, sub-section (l), but not where there are several charges founded on 
the same act as those which fall under S,235, sub-sections (2) and (3), 
and section 236.^ 

This section applies, again, only to charges framed in the same 
case and not to separate charges for distinct offences in different cases. 
Thus, the prosecution cannot, on conviction of the accused in one case, 
withdraw a charge against him in another case.‘^ Nor can the Court, 
pending an appeal against the conviction in one case, stay the trial of 
charges in respect of other cases.*’ As to withdrawal of charges bj' the 
Court, see Notes to S. 227. 

Section 240 — Note 1 

1. (’39) AIE 1939 Pat 3o(36):39Cr.L..T. 997:18PatS2, Emperor .SadasihoMajhi. 

2. (’39) AIR 1939 Pat 35(3G):39Cr.L..T. 997:18 Pat82, Empcrory.SadasiboMajlii,. 

3. (’89) 1889 Pun Ee No. 24 Or, p. 79 (80), -47jur Ghand v. Queen-Empress. 

[See also (’81) 1881 All W N 68 (68), Empress v. Faiz IlahQ 

[But see (’29) AIR 1929 All 899 (900) : 51 All 977 : 30 Or. L, J. 1089, Ghamandi- 
Nath V. Babu Lai.'] 

4. (’88) 1888 Eat 362 (362), Queen-Empress v. Sadia. 

(’97) 10 0 P L E Cr 1 (6), Empress v. Bansidlmr Deoria. 

5. (’09) 9 Cri L Jour 495 (496) : 2 I. G. 128 (Mad), Jn re Ilaniri Eamaraju. 

(’98) 1898 Eat 977 (978), Qtiecji-Empress v. Qovinda. 
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2. “Conyiction has been had. ” — The section contemplates a 
withdrawal or stay of trial of charges only when a conviction has hem 
had on one or more of them. So, where a person is charged with 
mnrder tinder S. 302 of the Penal Code and with causing disappear- 
ance of the evidence of murder under S.201, Penal Code, but before 
the trial begins in the Court of Session, the Public Prosecutor with- 
draws the charge for the offence under S.201, Penal Code, this section 
has no application to such a case. A trial on the charge under S. 20l, 
Penal Code, could not therefore be proceeded with under this section, 
when the conviction of the charge under s. 302, Penal Code, is set aside 
on appeal.^ 

3. “On one or more of them. ” — Where a person is convicted 
on one or more of the charges against him, it is only before the other 
charges are tried that they could bo withdrawn. Cut when all the 
charges have' been tried and the accused found guilty, no withdrawal 
can be made of any charge. In such cases, if the Court considers a 
certain term of imprisonment adequate to meet the offence under each 
head, the practice is not to convict on one head and drop the others, 
but to convict on each head and pass concurrent sentences.^ See also 
S. 35 Note 10 and S.397 Note 3. 

5. “With the consent of the Court,” — The word “Court” 
in the section is not restricted merely to the trial Court, but includes 
every grade of Court including the High Court in revision and in 
appeal. Thus, when a charge containing more heads than one is framed 
against the same person and he had been convicted on one or more of 
them, and the complainant applies in revision praying for infliction of 
sentence on the others but. subsequently withdraws the application, the 
withdrawal amounts to the withdrawal of the complaint, with regard 
to such charges, with the consent of the Court.^ Again, where an 
accused is charged with an offence under s. 408, Penal Code, in respect 
of ten receipts, and is tried and convicted in respect of three of them, 
the High Court’s direction in the appeal that no further proceedings 
be taken in respect of the other receipts amounts to a stay of the trial 
with regard to those charges within the meaning of this section.” 

5. Effect of withdrawal or stay of trial. — A withdrawal of 
charges^ or a stay of enquiry or trial thereof^ under this section has 

Note 2 

1. (’05) 2 Cal L Jour 18n (18a), Ajjiluddi v. Empci-or. 

Note 3 

1. (’69) 1869 Hat 19 (26), Beg, v. Eamcliandra. 

(’86) 1886 Hat 288 (288), Quccn-Emprcss v. Nadharya, 

(’86) 1886 Bat 286 (286, 287), Quecn-Empress v. Lingo. 

Note 4 

1. (’29) AIB 1929 All 899(900):51 All 977:30Cr.L.J.1089,G/!n7aaadi v. Babn Lai. 

2. (’09) 10 Cri L Jour 482 (483) •; 4 I. C. 48 (Cal), Basiruddin v. Emperor. 

Note 5 

1. (’29) AIB 1929 All 899 (900);61 All 977:30 Gr.L.J. 1089, Qhamandiy. BaMi Lai. 

2, (’25) AIR 1925 Pat 623 (624):4 Pat 503 : 27 Cr. L. J. 359, Jedbaran Singh v. 

Bamkishun Lai. 


Section 250 
Notes 2-5 
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PEOCEDUEE IN SUMMONS-CASES 


Section 240 the effect of an acquittal on such charge or charges unless the convic- 
Note'5 tion be set asido.^ If the conviction is set aside, the Court (subject to 
the order of the Court setting aside the conviction) may proceed with 
the trial or inquiry in respect of the other charges. 


CHAPTER XX. 


Of the Trial of Summons-cases by Magistrates. 


Section 241 


Procedure in 24 1 The following procedure 

summons-cases. shall lie oliserved by Magistrates in the 
trial of siinimons-cases. 

Synopsis 


1. “Summons-case,” meaning of. 

See S. 4 (1) (v) and (\v). 

2. Joint trial of summons and 

warrant cases. 

3. Applicability of Chapter XIX of 

the Code to the trial of sum- 
mons-cases. 

Othc7- Topics 
Absence of complainant — Dischargcnnd 
not acquittal. See Note 2. 

Counsel and admission — Conviction 
illegal. Sec S, 243 Note 3; S. 205 
Note 7. 


4. Trial of summons-case as war- 

rant case — Effect. 

5. Commitment to sessions. See 

Notes to S. 347. 

6. Change of procedure at what 

stage permissible. 

(miscellancoJts) 

Joint trial of summons and warrant 
cases — Charges should be framed for 
both. Sec Note 2. 

Procedure different from warrant and 
sessions cases. See S. 242 Note 1. 


1. “Summons-case,” meaning of. — See section 4 ( 1 ) (v) 
and (w). 

2. Joint trial of summons and warrant-cases. — Where 
there is a joint trial of two offences, one of which is triable as a 
summons-case and the other as a warrant-case, the jMagistrate must 
follow the procedure of warrant-cases with regard to both the offences,^ 


* Code of 1882 ; S. 241 and Code of 1872 : S. 203 para. 1 
Same as that of 1898 Code. 

Code of 1861 — Nil. 


3. (’25) AIR 1925 Pat G23 (G24) : 4 Pat 503 : 27 Cri L Jour 359, Jcolaran Singh 
V. Ba^nkishun Lai. 

[But see (’89) 1889 All W N 8 (9), Empress v. Baghnnanda^i Lai. (Magistrate 
expressly refraining from dealing with and disposing of the charge under S. 204, 
Penal Code, and not acquitting in terms the accused upon such charge — Held, 
the action of the Magistrate might be taken ns a stay of the trial of such charge 
under S. 240 and the subsequent trial was not barred.)] 

Section 241 — Note 2 

1. (’18) AIR 1918 Mad 371 (372) : 41 Mad 727 : 19 Cri L Jour G13, Baghavalu 
Naiar v. Singaram. (Absence of complainant — Discharge under S. 259 and not 
acquittal under S. 247 is proper procedure.) 

(’06) 3 Cri L Jour 350 (350) : 3 Low Bur Rul 113, Emperor v. Maung Gale. 
(Formal charges should be framed for both.) 

(’15) AIR 1915 Mad 1200 (1200) ; 16 Cri L Jour 540 (540) : 39 Mad 503, In re 
Sohlianadri. (Eight to recall prosecution witnesses for cross-examination should 
be allowed even in summons-case offences, if the charge of warrant-case is 
dismissed.) 
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SUBSTANCE OF ACCUSATION TO BE STATED 


Section 252 


242.^ When the accused appears or is brought 
Substance of accuse- bofore the Magistrate, the parti- 
tion to be stated. culars of the ohence of which he 

is accused shall be stated to him, and he shall be 
asked if he has any cause to show why he should 
not be convicted; but it shall not be necessary to 
frame a formal charge. 

Synopsis 

6. Joinder of charges. 

7. Joint trial of a su3imons*case 
and a warrant-case. See Notes 
under S. 241. 

8. Effect of non-compliance with 
the section. 

Other Topics (miscellaneous) 

“Shall be stated to him.” See Note 8. 

Summons-case trial with the warrant case — Charges for both needed. 

See S. 241 Note 2. 

Trial of European British subject. See S. 445, sub-section (5). 

1. Scope of the section. — This section ■n'hicli relates to the 
commencement of the trial of a summons-case may be compared with 
the corresponding provisions relating to the trial of warrant-cases and 
sessions trials. In the trial of a summons-case, the particulars of the 
offence are stated to the accused and his plea is recorded at the very 
commencement of the trial, whereas in warrant-cases, the trial 
commences with the taking of the evidence for the prosecution, and 
the framing of the charge and recording of the accused’s plea are 
postponed till after the i^rosecution evidence has been recorded. In 
this respect the commencement of a sessions trial resembles that of a 
summons-case, rather than that of a warrant-case, because in sessions 
trial also (s. 271) the charge is read and explained to the accused and 
his plea is recorded at the very commencement of the trial. 

2. “YiTheii the accused appears.” — As to the right of the 
accused to appear by pleader, see S. 205 and Notes thereunder. 

3. Particulars of the offence. — The section requires that the 
particulars of the offence charged must be stated to the accused. A 
general reference to the terms of the marginal note of a section is not 
sufficient.^ It is not necessary that the Magistrate should make a record 
of what he has stated to the accused in explaining the offence." But 
there must be some indication in the record to show that the provisions 


1. Scope of the section. 

2. “When the accused appears.” 

3. Particulars of the offence. 

4. No formal charge necessary. 

5. Pica of accused. 


* 1882 : S, 242; 1872 : S. 203, para. 2, S. 206; 1861 ; S. 265. 


Section 242 — Note 3 

1. (’03) 28 Bom 129 (142) ; 5 Bom L E 805, Emperor t. Alloomiya. (S. 4 of the 
Bombay Prevention of Gambling Act, 1881.) 

(’72-92) 1872-92 Low Bur Eul 594 (594). Queen-Empress v. Sein Kaing. 

2. (’36) AIE 1936 Pat 501 (502) : 38 Or. L. J. 22, Blmhneshwar v. Emperor, 

(’34) APE 1934 Nag 258 (258) ; 36 Or. L. J. 361 : 31 N L E 139, Jagannath 

Singh v. Emperor. (It is sufficient if the proceedings show that he had orally 
explained to the accused what the offence was and asked him to show cause.) 
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■of this section were complied with.^ However, the omission to make a 
note to the effect that the iiartieulnrs of the offence were explained to 
the accused is only an irregularity.* In the undermentioned case,^ the 
accused was sent up by the police on certain allegations. It was held 
that on such allegations being found not to amount to any offence, it 
was not open to the Magistrate to proceed against the accused on some 
other footing which would inculpate him. Where the accused is 
prosecuted for an offence of which he is not proved to be guilty, he 
■cannot be convicted for another offence without being called upon to 
show cause why he should not he convicted of such other offence.*"’ 

No formal charge necessary. — Under this section it is not 
incumbent upon a Magistrate to frame a formal charge in a summons- 
case. It has, however, been held in the undermentioned case* that 
when a prosecution is for an offence under an Act of very recent date, 
with the provisions of which the litigants as well as the lawyers are 
not quite familiar, it would ho proper for a Magistrate to frame a 
formal charge. 

As to cases where the Magistrate frames a charge in a summons 
case and the accused is misled into believing that he will be given an 
opportunity to furtber cross-examine the prosecution witnesses, see 
Notes under section !25G. 

5. Plea of accused. — In summons-cases the Magistrate must 
record the accused’s plea at the commencement of the trial.* See S, 248. 

6. Joinder of charges. — Though this section provides that 
in summons-cases it is not necessary to frame a formal charge, the 
provisions of the Code relating to the joinder of charges and the joint 
trial of accused persons apply to the trial of summons cases also.* 

7. Joint trial of a summons-case and a 'warrant-case. — See Notes 

under Section 241. 


;3. (’38) AUi 1938 Pat 53 (57) ; 10 Pat 97 : 39 Or. L. J. 321, Sukhdeo Prasad v. 
EniTpcror. (The record on its face must establish that the provisions of the section 
have been complied with.) 

■(’36) AIR 1936 Pat 501 (502) : 38 Cr.L.J. 22, Bhubneshwar Prashad v. Emperor. 

4. (’32) AIR 1932 Nag 127 (127) : 28 Nag L R 163 : 33 Or. L. .1. 938, ML Lalmi 
V. Khushal. (Omission to make such note would be a mere irregularity.) 

5. (1900) 1 Low Bur Rul 43 (44), Queen-Empress v. Ttin E. 

•6. (’40) AIR 1940 Cal 328 (329) : 41 Cr. L. J. 736, Daragali Miah v. Emperor. 

Note 4 

.1, (’38) AIR 1938 Pat 440 (442) : 39 Cr. L. J. 610, Behari Bam v. Emperor. 
(Prosecution under the Sugar Excise Duty Act of 1934.) 

Note 5 

1. (’12) 15 Ind Cas 488 (489) : 40 Cal 71 : 13 Cri L Jour 488, Anath Naih Bey v. 
Mohendra Nath. (It is not clear how an offenee under S. 506, Penal Code, can 
be tried as a summons-case.) 

'(’30) AIR 1930 Sind 64 (65) : 30 Cri L Jour 1077, Mahomed Jamal v. Emperor, 
(Ofience under the Motor Vehicles Act.) 

Note 6 

1. (’05) 2 Cr. L. J. 739 (744) : 3 Low Bur Bui 52 (FB), Emperor v. San Dun. 
(’14) AIR 1914 Cal 603 (606) : 41 Cal 694 15 Cr. L. J. 73, Bisioas v. Emperor. 
(2 Cri L Jour 739 (FB), followed.) 

[See also (’72-92) 1872-92 Low Bur Rul 398 (398), Queen v. Nga Than IToji.] 

See also S. 233 Note 1 and S. 241 Note 3. 


Section 242 
Notes 3-7 
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Section 252 
■ Notes - 


Section 253 


8, Effect of non-compliance with the section. — Does tlie 
omission to state the particulars of the offence to the accused as required 
by this section amount to an illegality or to a mere irregularity curable 
under S. 537 ? ■ On this question there is a conflict of decisions. On the 
one hand, it has been held by the Calcutta High Court^ that such an 
omission is an illegality and not a mere irregularity covered by S. 537. 
On the other hand, it has been held by the High Court of Madras*"^ 
and the Judicial Commissioner’s Court of Nagpur^ that such an omission 
is only an irregularity which under S. 537 does not vitiate the trial unless 
it has occasioned a failure of justice. In the undermentioned Patna 
case,^ the view of the Calcutta High Court was adopted but a more 
recent case'' of the Patna High Court has followed the opposite view. 


243 .* If tlie accused admits that he has 
Conviction on ad- Committed the oJlence of "which he 

mission of truth of . - 

accusation. IS accuscd, his admissiou. shall be 

recorded as nearly as possible in the words used hy 
him; and, if he shows no sufficient cause why he 
should not he convicted, the Magistrate may convict 
him accordingly. 


Synopsis 


1. Legislative changes. 

2. Conviction on admission of truth 
of accusation. 

3. Admission by pleader. See 

S. 205 Note 7. 

4. Record of admission. 

5. One admission for several 

accused. 

6. Warrant-case tried as a sum- 

mons-case — Conviction on 


plea of accused. See S. 252 
and Notes thereunder. 

7. Whether order for security 
for keeping the peace may 
be based on consent of per-, 
son sought to be bound. See 
S. 117 Note 3. 

8. ‘‘If he shows no sufficient cause 
why he should not be convic- 
ted.” 


Other Topics (miscellaneous) 

Comparison between sessions and warrant cases. Sec S. 242 Note 1. 
Conviction on confession is discretionary. See Note 2. 

Record of actual words. See Note 4. 


* 1882 ; S. 243 ; 1872 : S. 206, para 1 ; 1861 ; S. 265. 


Note 8 

1. (’27) AIR 1927 Cal 19G (190, 197) : 54 Cal 359 : 28 Cr.L. J. lo5,Gopallcrishna 
V. Matilal Singh. (25 Mad 61 (PC), followed.) 

(’28) AIR 1928 Cal 339 (340) ; 29 Cr. L. J. 795, Ashita Eanjan Bose v. Emperor. 

2. (’19) AIR 1919 Mad 52 (52) : 42 Mad 787 : 20 Or. L. J. 395, Public Prosecutor 
V. Sanlcaralinga Moppan. 

3. (’32) AIR 1932 Nag 127 (128) : 28 Nag L R 163 : 33 Cr. L. J. 938, ML Lahani 
V. Khushal. (AIR 1927 P C 44, relied on.) 

(■27) AIR 1927 Nag 210 (211) : 28 Cri L Jour 511, Damdoo v. Barba. 

4. (’36) AIR 1936 Pat 501 (502): 38 Gt.E.S . 22, Bhnbncshwar Prasad y. Emperor. 

5. (’38) AIR 1938 Pat 55 (57) : 16 Pat 97 : 39 Ci-.L.J. 321, Sulchdeo v. Emperor. 
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1. Legislative changes. — The -word “may” has been substituted 
for the -word “shall” by the Code of Criminal Procedure (Amendment) 
Act, svni of 1923, thereby restoring the language of the Codes of 1S72 
and 1861i 

2. Conviction on admission of truth of accusation. — This 
section empowers a [Magistrate to convict an accused person when he 
admits that he has committed the offence of which he is accused and 
does not show any sufficient cause why he should not be convicted.^ 
But a mere admission of the truth of all or any of the facts alleged 
against him does not amount to an admission of guilt unless such facts 
constitute an offence in the eye of the law; and in case such facts do 
not constitute an offence the accused cannot be convicted on such an 
admission.^ Further, the admission referred to in the section is the 
admission made before the trying Magistrate by an accused in piu-su- 
ance of the questions put to him under S. 2-12. Therefore, where there 
has been no plea of “guilty” before the trying Magistrate, he cannot 
rely upon an admission alleged to have been made by the accused in. 
some other case and at some other time.^ 

Under the Code as it stood prior to the amendments of 1923, a 
Magistrate was bound to convict an accused person if he pleaded 
guilty.^ The section in its present form, however, leaves it to the 


Section 243 — Note 2 

1. (’24) AIE 1924 All 188 (188): 46 All 41 : 25 Cri L Jour 655, Angnoo v. Emperor, 
(U. P. Municipalities Act, S. 85 (1).) 

(’28)' AIR 1928 Oudh 402 (403) : 3 Luck 680 ; 29 CriL Jour 893, Emperor v. Shiwa 
Daiia. (Ofienco under S. 290, Penal Code — AIR 1925 Oudh 305, distinguished.) 
[See also (’33) .AIR 1933 Cal 186 (187) : 60 Cal 351 : 34 Cri L Jour 345, Frobodh 
Chandra v. Emperor. (Plea of guilty involves admission of truth of all facts 
essential for guilt.)] 

2. (’32) AIR 1932 Lah 303 (304): 33 Cri L Jour 646, Bahadur Singh v. Emperor. 
(S. 16, Motor Vehicles Act, 1914.) 

(’20) AIR 1920 Lah 400 (406):7 Lah 359:27 Cr.L.J. 907, Basnnt Singh'v. Emperor. 
(■15) AIR 1915 Cal 153 (153) : 15 Cri L Jour 703 (703), Gaya Boy v. Emperor, 
(S. 13B, Calcutta Police Act, 1860 — Mere admission of possessing four annas in 
contravention of S. 13 is not sufficient if off duty is pleaded.) 

(’20) AIR 1920 All 203 (204) : 21 Cri L Jour 605, Bamuari Lai v. Emperor. (Ac- 
• cused admitting that he travelled without ticket does not necessarily admit that 
he did so with fraudulent intention.) 

(’25) AIR 1925 Lah 153 (155) : 25 Cri L Jour 707, Emperor v. Glmlam Baza. 

(’31) AIR 1931 Nag 100 (101) ; 32 Cri L Jour 1132, Kanhaya Lai v. Emperor. 
(Offence under S. 157, Penal Code — A I R 1925 Lah 153, followed.) 

(’88) 1 C P L R Cr 25 (26), Empress v. Mt. Adhika. 

(’28) AIR 1928 Lah 827 (828) : 29 Cri L Jour 645, Mi. Barkan v. Emperor. 

(’08) 7 Cr.L.J. 208 (209):1907UppBurEul 9:14 BurLR 216, N ga Pyoy. Emperor, 
[Sec also (’34) AIR 1934 Nag 65 (65) ; 35 Cri L Jour 096 : 30 Nag L R 317, 
Emperor v. Homnarain. (Even if accused says “guilty" Court must see_ what 
he really means — If he merely means to say that he caused the alleged injury 
but that it was purely accidental, he cannot be convicted.)] 

See also S. 271 Note 12. 

3. (’05) 2 Cri L Jour 532 (534) : 29 Cal 595 : 9 C W N 816, Emperor v. Mohunt 
Bam Das. (In this case Magistrate relied on admission made and recorded by a 
police-officer in another case.) 

4. (’14) AIR 1914 Sind 158 (159) : 8 Sind L R 213 : 16 Cri L Jour 238, Emperor 
V. AsUm Gul Mahomed. 

(’23) AIR 1923 Mad 364 (365) : 46 Mad 476 : 24 Cr. L. J. 358, Crown Prosecutor 
V. Buraiswami. 


Section 24S= 
Notes 1-2 
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Section 253 
Hotes 2-8 


discretion of the Magistrate whether to accept the accused’s plea of 
guilty or not. If he exercises his discretion by not accepting the pica 
of guilty and proceeds to hear the evidence, he must satisfy himself 
that the evidence justifies a conviction. If the evidence does not prove 
the charge, he is hound to acquit the accused. It is not open to him 
to go back to the plea of guilty and convict the accused on that ifiea.^ 
Nor is it open to him to take from the accused a further plea of guilty 
and relieve himself of the duty of examining the remaining witnesses 
cited on behalf of the prosecution.® 

A klagistrato may call for evidence even after he has accepted the 
plea of guilty made by the accused, with the object of acquainting 
himself with the facts of the case in order to pass an adequate sentence.^ 
A plea of “guilty” can he allowed to he withdrawn if the accused was, 
at the time of making it, enfeebled by illness and undefended.® 

3. Admission by pleader. — Sec Section 205 Note 7. 

5. Record of admission. — This section requires that an admis- 
sion of an accused should be recorded as nearly as possible in the words 
used by him.^ Further, an admission should be recorded immediately 
it is made and not afterwards from rough notes or memory.' 

5. One admission for several accused. — The law requires 
that each accused should bo qitestioned separately and that the answers 
given should bo taken as nearly as possible in the words used by each 
accused. Therefore, where a Magistrate records one admission for a 
number of accused pensons, the admission is bad.^ 

6. Warrant-case tried ns a summons-case — Conviction on plea of 
•accused. — See Section 252 and Notes tbereundcr. 

7. Whether order for security for keeping the pence may be based on 
consent of person sought to be bound. — See Section 117 Note 3. 

8. “If he shows no sufficient cause why he should not he 
convicted, ’’ — These words are to be read along with the earlier part 
of the section and not as a distinct and separate part. Where an accused 


5. (’31) AIE 1931 Bom 195 (19G):32 Ciu L Jour 719 (FB), .Eniperor r.Janardhan, 
•6. (’28) AIR 1928 Cal 2-13 (244), Lalji Earn v. Corporation of Calcutta. 

See also S. 244 Note 3. 


7. (’31) AIR 1931 Bom 195 (196) : 32 Or L. J. 719 (FB), Emperor v. Janardhan. 
B. (’15) AIR 1915 Lah 487 (493) : 16 Or L.J. 257 (263) (FB), Emperor v. L. C. E. 
Shuldham. 


Note 4 


1. (’72-92) 1872-92 Low Bur Rul 594 (594), Queen-Empress v. Scin Kaing. 

■(’99) 1899 AllWN 81 {82), Queen-Empress v, Muhammad Haniff. (But failure to 

record statement iu accused’s own words was held mere irregularity.) 

<’07) 6 Or L. J. 332 (333) : 17 ML J 438, In re Subha Naiclcen. (Statement made 
by a person against whom proceedings arc taken under chapter VIII.) 

(’28) AIR 1928 Cal 243 (244), Lalji Earn v. Corporation of Calcutta. 

{’33) AIR 1933 Cal 117 (118) : 34 Cri L Jour 250, Ganesh Chandra Khan v. 
Corporation of Calcutta. 

[See (’73) 20 Suth W E Cr 55 (56), In the matter of Mohesh Chundcr. 

2. (’92) 15 Mad 83 (87) : 2 Weir 326, Empress v. Erugadu. 

Note 5 

1. (’32) AIR 1932 Sind 211 (212) : 26 Sind L E 345 : 34 Cri L Jour 67, Tejuvial 
Hassomal v. Emperor. 
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does not admit liis guilt, lie cannot be convicted merely because be does 
not show sufficient cause against his conviction.^ 


244/== (1) If the Magistrate does not convict 
Procedure when tlio accuscd Under the nrecedins sec- 
is made. tion Or it thc accuscd does not make 

such admission, the Magistrate shall proceed to hear 
the complainant (if any), and take all such evidence 
as maj’' he produced in support of the prosecution, 
and also to hear the accused and take all such evi- 
dence as he produces in his defence : 

Provided that the Magistrate shall not he bound 
to hear any person as comiilainant in any case in which 
the complaint has been made bj^ a Court. 

(2) The Magistrate may, if he thinks fit, on the 
application of the complainant or accused, issue a 
summons to any witness directing him to attend or to 
produce any document or other thing. 

(3) The Magistrate may, before summoning any 
witness on such application, require that his reason- 
able expenses, incurred in attending for the purposes 
of the trial, be deposited in Court. 


Synopsis 


1. Legislative changes. 

2. “ Shall proceed to hear the 

complainant." 

3. Evidence in support of the 

prosecution. 

4. Duty of prosecution. 

5. Cross-examination. 


6. Extra-judicial information. 

7. Evidence of the accused. 

8. “May issue summons . . . .” 

9. Re-issue of summons. 

10. Adjournment for procuring 

attendance of witnesses. 

11. Process-fees. See Notes to S.644. 


Other Topics (miscellaneous) 


Closing of the'casebyapai-ty. See Note 3. 
Compulsion of attendanee of witnesses. 
See Note 9. 

Connected cases — Copies — Depositions 
not to be used. See Note 3. * 

Conviction of complainant. See Note 2. 
Conviction on evidence recorded in an- 
other case. See Note 2. 

Costs of adjournment by aecused. See 
Note 2. 

Discretion to summon witnesses. See 
Note 8. 

Documents filed by accused. See Note 7. 
Duty to take all evidence of prosecution. 
See Notes 2 and 3. 


Duty to take evidence for accused. See 
Note 7. 

Evidence in presence of accused. See 
Note 2. 

Evidence of co-accused-witness. See 
Note 3. 

Examination of accused. See Note 7. 
Exhibiting documents. See Note 3. 
Non-examination of complainant. See 
Note 2. 

Subsequent plea of guilt. See Note 3. 
Supplementary witnesses. See Note 10. 
Witnesses residing in foreign territory. 
See Note 8. 


* 1882 ; S. 244 ; 1872 : Ss. 207, 361 ; 1861 : Ss. 262, 266. 


Section 243 
Note 8 

Section 2ii 


Note 8 

1. (’01) 1 Low Bur Bui 95 (96), V adivalooswamy v. Croion, 
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Section 244 
Notes 1-2 


1. Legislative changes. 

Changes made by Act XVIII of 1923 — 

(1) The words “If the Magistrate does not convict the accused under 
the preceding section or” which have been added at the com- 
mencement of sub-s.(l), are in keeping with the amendment of 
S. 248 whereby the Magistrate is no longer obliged to convict on a 
plea of guilty but may, notwithstanding such plea, record evidence 
before convicting the accused. 

(2) The proviso to sub-s.(l) is new' and provides for a case where a 
complaint is made by a Court. 

(3) In sub-s.(2) for the words “issue i^rocess to compel the attendance 
of any w'itness or the j)roduetion of,” the w'ords “issue a summons 
to any witness directing him to attend or to produce” have been 
substituted.^ 

2. “Shall proceed to hear the complainant.” — "When an 
accused person denies the truth of the complaint made against him, 
the Magistrate ought to hear the complainant and his witnesses in 
support of the prosecution, and also the accused and his witnesses.^ He 
is bound to hear the complainant and take all evidence that he produces 
in support of the prosecution before he can acquit the accused.” An 
order of acquittal passed without this being done is illegal,® and the 
High Court may sot it aside in revision.’' 

The accused cannot bo convicted except upon the evidence that 
he did commit the offence ; the latter part of S. 243 must not be read 

Section 244 — Note 1 

1. (’26) AIR 1926 Mad 361 (361) : 27Cri L Jour 76, Sdvamullm v. CMmiappan 
Chcttiar. (Magistrate is not bound to re-issue the summons if the witness sum- 
moned by him docs not care to attend.) 

Note 2 

1. (’66) 6 Suth W R Cr 73 (75), In re Ahlad Monce Dosscc. 

(’70) 14 Suth W R Cr 25 (26), Queen v. Chooramoni. 

(’71) 15 Suth W R Cr 6 (6) : 6 Beng L R App S3, In rc C. G. D. Betts. (Con- 
viction on evidence recorded in another case.) 

(’21) AIR 1921 Oudh 147 (147) : 24 Oudh Cas 267 : 22 Cri LJour 1G5, Eiupo'orv. 
Eanhaiya Lai. (Magistrate passing orders on the result of his inspection with- 
out giving parties opportunity of producing evidence — Order set aside.) 

(’07) 6 Cri L Jour 424 (425) : 9 BomLR 1346, Emperor v. Somabhai Nathabliai. 
(The Magistrate is equally bound even where the accused admits all the facts 
alleged by the prosecution but pleads not guilty.) 

2. (’91) 1891 Eat 539 (539), Queen-Empress Touhnan. 

(’95) 2 Weir 305 (305), Naranapier v. Bamastuami Avjar. (Magistrate cannot dis- 
pense with any witness whom complainant wishes to examine.) 

(’97) 20 Mad 388 (389);2 Weir 251, Quecn-Einpressv. Sinnai Goundan. (The case was 
not disposed of under S. 203 and summonses wore issued to the complainant’s 
witnesses.) 

(’67) 7 Suth W R Cr 45 (45), Queen v. Sreenath Moolcopadliia. 

(’68) 10 Suth W R Cr 61 (61) : 2 Beng L R (SN) 15, Bilash v. ilfa^Too. 

(’71) 16 Suth W E Cr 48 (49), KisJiorc Sakai v. Mungeri Sakai. (Witnesses named 
by the complainant not examined but other witnesses were examined — Acquittal 
was set aside.) 

(’74) 21 Suth W R Or 21 (21, 22), Queen v.HafoojE/ta?!. (But in this case the High 
Court refused to set aside order of acquittal on the ground of want of iurisdiction.) 

3. (’96) 18 All 221 (223) : 1896 A W N 35, Kesri v. Mtikammad Balchsh. 

4. (’13) 14 Cr.L. J. 177 (178) : 39 I. C. 177 : 1912 Upp Bur Rul 148, Emperor v. 
Nga San Wein. 

See also S. 245 Note 2. 
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as distinct and separable from the first part/ A conviction is illegal 
which is arrived at without the recording of the prosecution evidence.*^ 
Similarly, where the accused was convicted upon a statement of the 
complainant not made on oath before a Magistrate, the conviction was 
held to be illegal.^ 

This section does not make the examination of the coviplainant 
himself absolutely necessary, so as to vitiate a conviction if such 
examination does not take place,® But when a complainant’s evidence 
is taken it should be in the presence of the accused. The common 
practice of not examining the complainant at the trial but only under 
S. 200 of the Code is contrary to law.® 

A Magistrate while enquiring into the complaint cannot, in the 
same case, convict the complainant himself because the evidence dis- 
closes that he too was a party to an affray. If the complainant is to be 
convicted it can only be in separate proceedings taken against him.^® 
Criminal Courts have no authority to order the accused to pay 
the complainant costs of an adjournment on the failure of the accused 
to appear on the day fixed for hearing of the complaint.^^ 

3. Eyidence in support of the prosecution. — The language 
of the section is compulsory and the Magistrate is bound to take all 
such evidence as may be produced in support of the prosecution.* Even 
when the complainant declines to be examined, it is the duty of the 
Magistrate to proceed to take the evidence of his other witnesses before 
dismissing the complaint, although in an 3 ' event a strong preliminary 
presumption against the truth of the complainant’s case would arise 
from his contumacious refusal to bo examined." In summons-cases, 
the parties have an undoubted right to examine their witnesses and 
their right could only be curtailed by the Court upon the ground that 
the examination of these witnesses will delaj' and possibly defeat the 
ends of justice.® But where a complainant after examining some of 
the witnesses named by him, did not applj' to the Magistrate to issue 

5. (’01) 1 Low Bur Rul 95 (9G), Yadivcloosioami/ v. Crown. 

6. (’66) G Sutli tv R Or 92 (92), In re Samccrooddccn. 

(’05) 2 Cr, L. J. 532 (534) ; 9 C W N 81G, Emperor v. MoJiunt Earn Das. (Magis- 
trate convicting merely on admission made to a police-officer — Police-officer ought 
to have at least been examined.) 

(’29) AIR 1929 Pat 406 (406) : 30 Cr.L.J. 517, Munshi Miany. Emperor. (Magis- 
trate convicting accused merely on report of another Magistrate— - Conviction was 
set aside.) 

7. (’73) 20 Suth W R Or 55 (55), In the mailer of Moliesh Clmnder. (Conviction 
. merely based on first information report.) 

See also S. 200 Note 23. 

8. (’20) AIR 1920 Cal 68 (69) : 21 Cri L Jour 252, Amir Iliya v. Sarafdi Hazi. 
(Section only requires that the complainant shall be heard.) 

9. (’97-01) 1 TJpp Bur Rul 67, Empress v. Nga Ngwe Nyun. 

10. (’88) 1888 Rat 403 (404), Queen-Empress v. Eissan Malhari. 

11. (’22) AIR 1922 All 184 (184) ; 23 Gri L Jour 243, Bccdha v. Emperor. 

Note 3 

1. (’32) AIR 1932 All 188 (188) : 54 All 416 : 34 Cri L Jour 18, Ali Eusain v. 
Lachmi Narain. 

2. (’27) AIR 1927 Nag 210 (211) : 28 Cri L Jour 511, Damdoo v. Earba. 

3. (’21) AIR 1921 Pat 308 (310) ; 22 Cri L Jour 430, Biswanath Mahapatra T. 
Shivanajid Saraswathi. 


Section 
Notes 2-3 
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Section sunnnons to other witnesses, it was liehl that the Magistrate ^Yas not 

Note 3 wrong in deciding the case on evidence before liim.’* A IMagistratc has 

no jurisdiction to refuse to examine a witness wlio is deaf but who is 
able to speak and write, Sucli refusal is materially prejudicial and 
vitiates the trial.’' 

A i^Iagistrate should always he chary of taking upon hiinself the 
duty of deciding on behalf of the ])artios which witnesses should bo 
examined.'’ Generally it is not the province of the Court to examine 
the witnesses, and as a rule, the Court should leave the witnesses to 
the ])loaders to be dealt with as provided for in .S. lOS of the Evidence 
Act. Section -195, sub-s.(.") also tends in the same direction." 

It is no doubt ordinarily the duty of the prosecution if they rely 
on documents, to tender them in evidence together with such formal 
proof as may be. necessary. ]>ut where documents actually on the file 
of the proceedings are not formally exhibited and jnit on record as 
evidence, the Magistrate -should in the exercise of a wise discretion, 
before the close of the prosecution case, draw the attention of the 
iwosccution to tlie fact that the documents have not been exhibited, 
or ascertain whether they are to ho regarded as having been produced 
as evidence for the prosecution under S. 21-J.*’ 

But a Magistrate cannot after the trial is closed and while writing 
judgment, admit in evidence a document without giving the accused 
an opportunity of rai.sing objection to its relevancy and admissibility.'' 

The closing of the case for the prosecution is no mere form, but, 
with certain excoiitions, closes the door to any further evidence against 
the accused. The prosecution cannot re-opon the case and make 
additions to it except such voluntary addition as the accused can 
himself make,"’ A statement by a parly that ho has closed his case, 
should bear tlio signature of the party. In the a])senco of sucli signature, 
it is not recorded in accordance with law and tliere is no presumption 
of its correctness." 

Statements made by a defence witness against accused persons 
other than the one who called him as a witness cannot be considered 
as if it were evidence led on behalf of the complainant."- 

Whero a Magistrate adopts the procedure i)roscrihed by this 
section on the footing tl\nt there was no admission of guilt on the part 

4. (’71) 1,7 Suth W It Cr 87 (87), In rc Kolohvr Bern. 

5, (’2-1) AIR 192-1 Cal 511 (511): 21 Cr.L..T. G8S, Ganoila Dafsijct v. Srivianla Ghosh. 
G. (’1.7) AIR 191,7 . Mad 825 (825) : IG Cri L Jour 15G (157), Vcnhatapimira v. 

Ycnhalaramanaytia. 

7. (’21) AIR 1921 Oiulh 371 (372) : 27 Oiulh Cas 21G : 25 Cri L Jour 122G, Janaki 
V. Shco Narain Singh. 

8. (’09) lOCr.L.J. 108(109): 3 S.L.R. 81: 3 I.C, 89,7, Emperor v. Glnilam Httssetn. 

9. (’IG) AIR 1916 Mad 1081 (1035) : IG Cr.L.J. 158 (159), In rc Kdappan Nair. 

10. (’23) AIR 1923 All 322 (323): 45 All 323: 25 Cr.L.J. 3Q5,Mahadco\\ Emperor. 
See also S. 25G Note 10 and S. 289 Note 2. 

• 11. ('2G) AIR 192G Lab G5G (G.7G) ; 27 Cri L .Tour 1071, Mi. Bholan v. Mahi. 

12. (’40) 12 Run L R 378 (379), Amnr Nath v. Emperor. (It is not permissible to 
USD against accused defence evidence of his co. accused.) 

(’31) AIR 1931 Lah 57 (58): 12 Lah 38-7: 32 Cr.L.J. 072, Chatur Bhuj v. Emperor. 
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of the accused person, ho is not competent to talce a further plea of 
guilty from the accused and relieve himself of the duty of examining 
other prosecution •witnesses.^^ 

In connected cases it is not proper to take the depositions in one 
case and have them copied and used in the other.^'* 

5. Duty of prosecution. — The duty of the prosecution is to 
Iirove all the relevant facts essential to establish the guilt of the 
accused.^ Irrelevant evidence should he excluded and the prosecution 
must he confined to simple and true evidence and no attempt should 
be made to hide essential facts or to embroider the case." 

The prosecution cannot he permitted at the last moment to 
change its ground.^ See also S. 2S6 Note 18. 

5. Cross-examination. — The section does not contain any 
express provision for cross-examination, but a cross-examination must 
certainly ho allowed at some stage and hence the right is exercisable 
under this section.^ In the procedure laid down for the trial of summons 
cases the accused has no right to postpone the cross-examination of 
any prosecution witnesses as in the trial of warrant cases. But if the 
cross-examination is postponed in accordance with the direction of the 
Magistrate, he is bound to give the accused a further opportunity to 
cross-examine the witnesses. Without such examination the evidence 
will not be legally admissible and the irregularity will vitiate the 
trial.” 

6. Extra-judicial information. — It is extremely improper for 
a Magistrate in disposing of a case to roly in any way on statements 
made to him out of Court.^ 

7. Evidence of the accused. — The evidence of the accused 
should be taken after that of the complainant.^ But where no 
prejudice was caused, it was held that the fact of a Deputy Magistrate 
having recorded some evidence of the defence before the close of the 
case for the prosecution, would he no ground for reversing his decision.' 

13. (’28) AIB 1928 Cal 243 (244), Lalji Bani v. Corporation of Calcutta. 

See also S. 243 Note 2. 

14. (’23) AIR 1923 Cal 196(197): 50 Cal 223:24 Cr.L.J. 198, MozaUurv. Emperor. 
See also S. 252 Note 5. 

Note 4 

1. (’23) AIR 1923 All 322(324): 45 All 323: 25 Cr.L.J. 305, Mahadco Emperor. 
(If prosecution relies on confession of co-accused it must be formally proved.) 

2. (’36) AIR 1936 Lab 341 (344) : 16 Lab 345': 37 Cri L Jour 504, Hans Raj v. 
Emperor. 

3. (’28) AIR 1928 All 696(697): 51 All 463: 29Cr.L.J. 1084, j57maDc6 \. Emperor. 

Note 5 

1. (’31) AIR 1931 All 621 (623) : 54 All 212 : 33 Cr. L. J. 310, Lachmi Narain v. 
Emperor. 

2. (’22) AIR 1922 Pat 296 (298) : 23 Cr. L. J. 440, Parmeslnoar Lai v. Emperor. 

Note 6 

1. (’90)' 14 Bom 572 (573), Queen-Empress v. Saliadeo Tvlcaram. 

Note 7 

1. (’25) AIR 1925 All 614 (614) : 47 All 341 : 26 Cr.L.J. 905, Beclian Tcli v. Emperor. 

2. (’82) 8 Cal 154 (156) : 10 C L R 51, Empress v. Ealicharan. (Defence witnesses 
examined before cross-examination of some of tbe prosecution witnesses wbo- 
were not in attendance.) 


Section 2?? 
Notes 3-7 
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Section 255 
Hotes 7-8 


The section makes it obligatory on the Magistrate to hear the 
accused and record the evidence which he adduces jn his defence after 
the prosecution evidence is recorded.® When the section says that the 
Magistrate shall hear the accused, it certainly means that he should 
ask the accused what he has to say in his own defence against the 
charge which has been brought against him, and in explanation of 
the evidence which has been led to support the charge.^ But the 
examination need not be recorded with the same formality as in 
warrant- cases or preliminary enquiries.® As to the applicability of 
S. 342 to summons-cases, see Note 3 to S. 342. 

No Criminal Court can shut its eyes to the statement of an 
accused person when that statement refers to certain documents to 
which the accused is a party. The Court may not be satisfied with 
the statement or may require further proof but it cannot brush aside 
the documents to which the accused are parties when the accused 
themselves file those documents in Court along with their statements. 
As the accused cannot he examined on oath, they can only file a state- 
ment or refer to some documents to which thej’’ have been parties.® 
Where, after closing hours, the Magistrate insisted on going on 
with the case and the accused’s counsel wanted an adjournment to 
■examine the witnesses who were in attendance and the adjournment 
was refused, one ground being that no defence list had been filed, it 
was held that the ground for refusal was wrong and the convictions 
were set aside.^ 

It is the duty of Magistrates when dealing with ignorant indivi- 
duals accused of technical offences to go very thoroughly into the 
■evidence, and where they are not defended by advocates, to give them 
.some assistance in putting up obvious defensive pleas.® 

As to the effect of refusal by a Magistrate to examine a witness, 
■on the conviction of the accused, see S. 537 Note 27. 

8. “ May issue summons . . . — Under the Code of 1861 , s. 263, 

it was in the discretion of the Magistrate to summon the witnesses “if 
he considered the evidence essential to the just decision of the case,” 
•and incumbent on him to summon them only if it appeared to him that 
they were likely to give material evidence and that they would not 
voluntarily appear for the purpose of being examined.^ 

3. (’21) AIR 1921 Bom 374 {375, 377) : 45 Bom 672 : 22 Or. L. J. 17, Fernandez 
V. Emperor. (S. 342, Or. P. G., is applicable to summons-cases.) 

'(’68) 9 Suth W R Or 62 (63), Queen v. Bissesur Sein. 

'(’70) 13 Suth W E Or 63 (64), In re Ameercliand Nohatta. (Point decided against 
the accused in another proceeding — This was held to be no reason for refusing 
to examine accused’s witnesses.) 

4. (’22) AIR 1922 Bom 290 (291) : 46 Bom 441 : 23 Cr.L. J. 45, Gulabjap v. Emperor. 

5. (’70) 14 Suth W R Or 76 (76), In re Ghedee Koonjra. 

6. (’28) AIR 1928 Mad 1135 (1136) ; 29 Or.L.J. 1041, Muliammed Salia v. Emperor, 
See also S. 256 Note 12. 

7. (’02-03) 7 Gal "W N 714 (716), Emperor v. Keso Singh. 

■8. (’30) AIR 1930 Rang 349 (350) : 32 Cri L Jour 206, Ali Hossein v. Emperor, 
See also S. 340 Note 4. 

Note 8 

1. (’70) 2 N W P H C E 393 (393, 394), Queen v. Mohuree. 

{’68) 10 Suth W E Gr 42 (42), Akbar v. Ptmehoo Bisiuas. 



PEOCEDUEE WHEN NO SUCH ATOHSSION IS MADE 14-11 


Under the present section also, the Magistrate is under no obligation 
to issue process to compel the attendance of anj- rrituess either on the 
application of the complainant or the accused. He has a discretion in 
the matter.® However, he must consider the application. He cannot 
ignore it completely, nor can he exercise the discretion to the detriment 
of the applicant in an arbitrary manner.® The arbitrary exercise of 
discretion does not necessarily amount to acting without jurisdiction 
so as to justify the High Court’s interference in all cases ; but where 
the refusal to issue process amounts to a denial of justice, the High 
Court would interfere.^ Thus, when the accused was a police constable 
and it was not improbable that the witnesses for the prosecution would 
not voluntarily appear, it was held that it was just such a case in which 
the Magistrate should have exercised his discretion and issued summons.® 
Where, on the other hand, no prejudice is caused, the High Court will 
not interfere with the order of the Magistrate.® 

Though there is no provision for securing the attendance of 
witnesses residing in a foreign territory, the ^Magistrate is bound to 
make all reasonable efforts to procure their attendance.^ 

Where an accused who was called upon to let in evidence applied 
for, and obtained the summoning of his witnesses on his behalf, it was 
held that he had exhausted the power of summoning witnesses for the 
defence and all that he could do was to move the Magistrate to summon 
an 3 ’' other witnesses whom he might deem necessary under s. 540.® 

An application for summoning witnesses cannot be granted bj’’ 
a Magistrate not seised of the case.® 

9. Re-issue of summons. — It was held bj' the Calcutta Court 
in cases decided prior to the amendment of sub-s.(2) that there was 
no discretionary power given bj' S. 244 to a Magistrate to refuse to 
compel the attendance of witnesses upon whom processes had already 
been issued.^ This view has also been adopted by the Patna High 
Court subsequent to the amendment.® But the Madras view is that 

(’70) 13 Suth W E Or 63 (64), In re Amcerchand Nohatta. (Per Baylcy, J.) 

(’71) 15 Suth W E Or 87 (87), In re Notobur Bcra. 

2. (’20) AIE 1920 All 209 (210) : 21 Cri L Jour 385, Jhabboo v. Em-peror. 

2a. (’40) AIR 1940 Lab 58 (59) : 41 Cri L Jour 340, Vidya Parl'ash v. Emperor. 
(Failure to consider the application is incorrect though not illegal.) 

3. (’03) 30 Cal 508 (614) : 7 Cal W N 404, Surya Kanta v. Hem Chunder. 

4. (’03) 30 Cal 508 (515) ; 7 Cal W N 404, Surya Kanta v. Hem Chunder. 

(’71) 15 Suth W E Cr 87 (88), In re Jehan Bulcsh. (Evidence already before the 
Magistrate was contradictory — Magistrate ought to have summoned witnesses 
whom accused wanted to call.) 

(’05) 2 Cri L Jour 679 (683, 686) : 32 Cal 1093 : 2 C L J 280, Tara Pada Bisieas 
V. Nurul jHiigiie. (Obiter — Case under S. 145, Cr. P. C.) 

(’ll) 12 Cr.L.J.566(567) : 12 I. C. 654 (Mad), Etmmo of Mahalunma v. Emperor. 

5. (’68) 9 Suth W E Cr 3 (3), Boiddonath Bania v. Bhecdu Bass. 

6. (’08) 7 Cr. L. J. 344 (345); 7 C L J 377 : 12 C W N 461, Goslo Behari v. Emperor. 
(Ordinarily accused are bound to bring their own witnesses in summons-eases.) 

7. (’73) 1873 Pun Ee No. 4 Cr, p. 5 (5), Grown v. Butlun Singh. 

S. (’14) AIR 1914 All 197 (198) : 36 All 13 : 15 Cr.L. J. 164, Mangal y. Emperor. 
9. (’14) AIR 1914 All 197 (198) : 36 All 13 ; 15 Cr.L. J. 164, Mangal v. Emperor. 

Note 9 

1. (’03) 30 Cal 121 (122), Daulat Singh v. Brinda Beider. 

(’01-02) 6 Cal 17 N 548 (650), Bhomar Munshi v. Bigambar Bas. 

2. (’33) AIE 1933 Pat 494 (495) : 34 Cr.L. J. 1203, Ay’flb BalBai\.BhagawanSahu, 

2Cr.91. 


Seotion 244 
Rotes .8-9 



1442 PROCEDUEE WHEN NO SUCH ADMISSION IS MADE 


Section the change in the new Code by the substitution of the w^ords “may 

Kotes 9-14 issue summons to any witness” for the words “may issue 

process to compel the attendance of any witness,” renders it no longer 
obligatory on a Magistrate to compel the attendance of a witness who 
has received the summons.^ 

But every endeavour should be made to secure attendance of 
witnesses W'ho have been summoned,^ and a Court should see that its 
summons and warrants are duly executed.® 

When a Magistrate is unable to record the evidence of witnesses 
in attendance on the date fixed and the case is adjourned, the witnesses 
should be told to appear on the adjourned date; a party should not 
be required to repeatedly summon his witnesses on payment of fresh 
process-fees merely because the Magistrate is unable’ to record their 
evidence on the date originally fixed.® 

10. Adjournment for procuring attendance of witnesses. — 
The terms of the section apparently suppose that the defence witnesses 
attend voluntarily and accompany the accused.^ The law intends that 
as a general rule the prisoner should have his witnesses present on 
the day of trial.” If a summons is necessary to procure the attendance 
of any witness, it should bo applied for before the date fixed for 
hearing. When no such application is made a Magistrate does not 
exercise his discretion wrongly in refusing an adjournment asked for 
at the trial.® On the other hand, however, it is not an irregularity to 
adjourn a trial for the ijurpose of enabling accused to procure the 
attendance of his witnesses.'* 

The section no doubt imposes an obligation on parties of procuring, 
their evidence in summons-cases, but the Court should, before convicting, 
an accused in such a case, take the precaution of ascertaining from 
the accused whether he has any witnesses, and if he has hut they are 
not present, should consider whether he should not he allowed a- 
further opportunity of bringing or summoning his witnesses through 
Court; where this was not done, a conviction was set aside.® But a 
Court is not bound to do this and although the Magistrate may not- 
have exercised a wise discretion in not sending for the defence witnesses, 
the High Court held in a case that it was unable to say that there was- 
any illegality requiring it to quash the conviction.® 

11. Process-fees. — See Notes to section 544. 


3. (’26) AIR 1926 Mad 361 (361) : 27 Cri L Jour 76, Sclvamuthu v. Ghinnappan- 

4. (’82) 4 All 53 (54) : 1881 AWN 102, Empress v. Bukmiddin, 

5. (’21) AIR 1921 All 142 (142) : 23 Cri L Jour 124, Bissay v. Emperor. 

6. (’12) 13 Cr.L. J. 176 (176) : 13 1. C. 928 (Lab), Balmokand v. Nanak Chand.. 

Note 10 

1. (’68) 10 Sutb W R Cr 36 (36), Bhiklia Boy v. Dliotun Boy. 

2. (’71) 16 Sutb W E Cr 21 (22), In re Dinoo Boy. 

(’08) 7 Cr. L. J. 344 (345) ; 7 C L J 377 : 12C W N 461, Gosto Behariv. Emperor.. 

3. (’87) 1887 Eat 355 (355, 356), Empress v. Mulchand. 

(’70) 14 Sutb W R Cr 76 (76), In re Ghedce Konjra. 

I’ll) 16 Sutb W R Cr 28 (29) : 7 Beng L E 564, Queen v. Bholanath Mukerjcc. 

4. (’71) 16 Sutb W E Cr 21 (22), In re Dhioo Boy. 

5. (’84) 1884 Pun Re No. 7 Cr, p. 9 (9, 10), E7}ipress v. Jcxomi Singh, 

6. (’68-69) 4 Mad H C R App xxix (xxix). 



ACQUITTAL 


1443 

245.-^= (1) If the Magistrate upon taking the 
Acquittal evidence referred to in section 244 and 
“ ■ such further evidence (if any) as he may, 
of his own motion, cause to he produced, and (if he 
thinks fit) examining the accused, finds the accused 
not guilty, he shall record an order of acquittal. 

(2) Where the Magistrate does not iiroceed inac- 
Sentence. cordanco with the iirovisions of section 
349 or section 562, he shall, if he finds the accused 
guilty, pass sentence upon him according to law. 

Sub-scotion (2) has been substituted for original sub-s. (2) by the Code of 
Criminal Procedure (Amendment) Act, xvni of 1923. 

Synopsis 

1. Legislative changes. 

2. When to acquit. 

3. he thinks fit.” 

4. Effect of dismissal of complaint or discharge. 

5. Trial of warrant-case as summons-case and acquittal — Effect. 

6. Sentence. 

7. Whether Magistrate can find accused guilty while acting under 

S. 349. See S. 349 and Xotes thereunder. 

8. Committal to sessions. 

1. Legislative changes. — Sub-section ( 2 ) has been amended by- 
adding the ivords "where the Magistrate does not proceed in accordance 
with the provisions of s. 349 or s. 562” : see Note G. 

Similar amendments are effected in Ss. 258 and 806. 

2. When to acquit. A Magistrate is not empowered to record 
an order of acquittal until he has heard all the prosecution and defence 
evidence. An order of acquittal passed before the> evidence on both 
sides is over is not in accordance with law and is liable to he set aside.^ 
Where a Magistrate refuses to proceed with a complaint on a legal 
objection raised by the defence, as for instance, the want of sanction 
of a particular authority, his order is not one of acquittal.^ 

3. “If he thinks fit.” — As to whether these words make the 
examination of the accused prescribed by S. 342 optional in summons 
cases, see Note 3 to S. 342. 

* 1882 :5.245 ; 1872 : S. 211, paras l and 2 ; 1861 :5.272. 


5ection 245 — Note 2 

1. (’91) 1891 Eat 539 (539), Queen v. Touhnan. (No evidence for prosecution taken.) 
(’67) 7 Suth W E Or 45 (45), Queen v. Sreenath Moolcopadhia, 

(’96) 18 All 221 (222, 223) : 1896 AWN 35, Kesri v. Muhammad Bahsh. 

(’13) 14 Cri L Jour 177 (178) : 19 I 0 177 : 1912 Upp Bur Eul 148, Emperor v. 
Ega San Wein, 

(’13) 14 Cri L Jour 569 (561) : 21 1. C. 159 : 36 Mad 315, In re Muthia Moopan. 
(’32) AIE 1932 Mad 25 (26) : 33 Cr.L. J. 214:,' Emperor v. Yaradarajulu Naidu. 
See also S. 244 Note 2. 

2. (’24) AIE 1924 Mad 487 (487): 25 Cr. L. J. 442, Sesha Ayyar v. Venhaiasubba. 


Section 245 
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Section 255 
Notes 5-8 


5. Effect of dismissal of complaint or discharge. — In the 
trial of a summons-case the law contemplates no other order except an 
order of acquittal or of conviction. When the Magistrate does not find 
the accused guiltj', ho is bound to record an order of acquittal.^ 
Therefore, when the Magistrate finds that no case is made out against 
the accused, ho aGq^cits the accused in lato, although he may stylo his 
order as an order of discharge® or of dismissal of complaint.® See also 
Note 3 to s. 247 and Note 4 to s. 24i. 

5. Trial of warrant-case as summons-case and acquittal — 
Effect. — It has been held that when a warrant-case is tried as a 
summons-case and the accused is acquitted under this section, the 
acquittal amounts only to a discharge under S. 253 and can he dealt 
with under S. 436.^ 

6. Sentence. — When a Court convicts an accused person of any 
offence, it is hound to pass some sentence, however light it may be, 
unless it acts under S. 349 or S. 5G2.^ It is illegal to adjourn the passing 
of sentence for an indefinite period.® Section 349 deals with the 
procedure to bo followed when the trying Magistrate cannot pass a 
sufficiently severe sentence. 

Section 5G2 deals with the power of the Court to release first 
offenders under 21 years of ago on probation of good conduct. 

7. Whether Magistrate can find accused guilty while acting under 
section 349. — See S. 349 and Notes thereunder. 

8. Committal to sessions. — As to the legality of committing to 
sessions offence triable as summons cases, see Note 4 to S. 347. 


Note 4 

1. (’71) 3 N W P H C E 273 (275), Queen v. Tilolcc Chund. 

(1900) 1900 Pun Be No. 19 Cr, j). 43 (44): 1900 P L E Or, p. 50, Amir Khan v. Empress, 
(Oflence under S. 25, Indian Forest Act, 187S.) 

2. (’10) 11 Cr. L. J.350 (350) : G Ind Gas 385 (Mad), Sessio7is Judge of Tmnevclly 
V. y cnhalram Aiycr, 

3. (’71) 3 N W P H C E 273 (275), Queen v. Tilohc Chund. 

(’76) 25 Suth W E Cr G3 (G3), Irfan Biswas v. Jimmut Bibee. 

Note 5 

1. (’8G) 188G All W N 2G0 (260), Empress v. Jadu. 

(’88) 1888 All W N 9G (97), Empress v. Lajja Bam, 

(’05) 2 Cri L Jour 382 (382, 383) : 15 M L J 225, Sabapathi Mudali t. Kuppu- 
sa7ni Mudali. 

See also S. 251 Note 3 and S. 403 Note 14. 

Note 6 

1. (’72-92) 1872-1892 Low Bur Eul 409 (409), Queen-Empress v. Mi Bauh, 

(’86) 1886 Eat 291 (292), Qjiecn-Emprcssy,Jalcin. (Oflence under Bombay Ablcari 
Act, 1878.) 

(1900) 2 Bom L E 611 (612), Empress y. Hanmantdas. (Oflence under S. 74, 
Bombay District Municipal Act, 1873.) 

(’69) 2 Weir 305 (306) : 4 M H C E App Ixvi. (Oflence not stated.) 

(’34) AIR 1934 Rang 338 (839) : 12Eang419 : 36Or.L.J.460,^?j7!perorY.ilfiH’Zw;tt. 

(’95) 22 Cal 805 (809), Bewan Singh v. Queen-Empress. 

(’34) AIR 1934 Nag 117 (117) : 35 Cri L Jour 760, Emperor y. Kalla. (Sentence 
not inadequate merely because imprisonment is not awarded.) 

See also S. 258 Note 6, S. 309 Note 15 and S. 367 Note 10. 

2. (’12) 13 Gr.L.J. 288(288): 14 Ind Cas 672 (Bom), Smpcrorv.JTcsJiauZaZGird/iar. 
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2.4S.'‘ ^ Magistrate may, under section 243 
Finding not limited by OF section 245, convict tlie accused 
complaint or summons. of anj o^encB triable under this 
Chapter which from the facts admitted or proved he 
appears to have committed, whatever may be the 
nature of the complaint or summons. 

4. Scope of the Gection. — This section is analogous to s. 227 
and enables the Magistrate to convict the accused of any offence 
■which, from the facts proved or admitted, he appears to have com- 
mitted, though it is different in its nature from the offence originally 
charged. But it is necessary that both the original offence and the 
offence of "which the accused is sought to be convicted are triable as 
summons-cases} The fact that the offence originally charged was one 
under a local or special law and that the offence of which the accused 
is sought to be convicted is under the Penal Code, does not affect 
the applicability of the section provided that both are triable as 
summons-cases.” 

When convicting an accused person under this section for a 
different offence from that originally charged, it is not necessary to 
re-open the trial and to follow again the procedure prescribed by ss. 248 
and 244.^ But this does not mean that a Magistrate can convict an 
accused person of an ofibnee in respect of which he has had no 
opportunity of defending himself;* Further, the section refers to the 
nature of the offence and not to the date on which the offence was 
committed. Hence, the section does not empower a Magistrate in a 
summons-case to convict an accused person of an offence alleged to 

• 1882 : S. 246; 1872 ; S. 203, para. 2; 1861— Nil. 


Section 246 — Note 1 

1. (’30) AIR 1936 Mad 341 (341) ; 59 Mad 442 ; 37 Or. L. J. 501, Bajaratnam 
Pillai V. Emperor, (Original charge under S. 121, Railways Aot — Conviction 
under S. 323, Penal Code, is illegal.) 

(’84) 7 Mad 454 (456) : 2 ‘^^’’eir 551, Qiicen-Empross v. Papadn. 

(’94) 1894 Eat 708 (709), Queen-Empress v. Visivanath. (Original charge under 
S. 68 of the Bombay District Police Act IV of 1890 — Conviction under S. 711egal.) 

(’31) AIR. 1931 Mad 228 (231) : 32 Ori L Jour 432, Chairman Municipal Council, 
Mangalore v. Tasudowa Kamatli, 

2. (’04) 1 All L Jour 206a (206»), Maltahir Sahai y. Emperor. (Original charge 
under S. 100, Railways Act — Conviction under S, 352, Penal Code, legal.) 

(’26) AIR. 1926 Bom 255 (255) ; 27 Cri L Jour 496, Framji Bomanji v. Emperor. 
(Original charge under S. 122, City of Bombay Police Act — Magistrate can con- 
vict under S. 362, Penal Code.) 

3. (’40) AIR 1940 Rang 109 (109, 110) : 1940 R L E 219 : 41 Cr. L. J. 541, The 
King v. Mi Nge Soe, 

(’09) 10 Cr.L.J. 557 (559, 560) : 4 I.C. 352 ; 36 Cal 869, Dasarath Rai v. Emperor. 

4. (’90) 1890 Eat 529 (530), Queen Empress v. Nailioo Lalji. (OBence under 

S. 394, Bombay Municipal Act, 1888.) 

(’01) 6 C.W.N. 567 (568), In the matter of Chinibas Pal. (Ss. 447, 290 Penal Code.) 

(’69) 12 Suth W R Cr 40 (41) : 5 Beng L B App Ixxxii, Kalidas Bhuttacharjee v, 
Mohendronath, (Case under Code of 1861 -r- Order under S. 62 (present S. 144, 
Cr. P. 0.) substituted for that under S. 308 (present S. 133, Cr. P. 0.) without 
giving any opportunity to accused to meet it.) 

(’82) 8 Cal 195 (197), Empress v. BadoinathShaha. (Offences under Ss. 53, 59 and 
64, Bengal Excise Act, 1878.) 
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Section 256 Lave been committed on a date different from that of the offence 
Note 1 originally charged.® 

Compare sections 237 and 238. . 


Section 257 247/^ If the siimmons has been issued on eom- 

Non-appearance plaint, and upon the day aiDpointed 
of complainant. for the afopearance of the accused, or 
any day subsequent thereto to which the hearing may 
be adjourned, the complainant does not appear, the 
Magistrate shall, notwithstanding anything herein- 
before contained, acquit the accused, unless for some 
reason he thinks pro]Der to adjourn the hearing of the 
case to some other day : 

Provided that, where the complainant is a public 
servant and his personal attendance is not required, 
the Magistrate may dispense with his attendance, and 
proceed with the case. 

Synopsis 

7. “The Magistrate shall . . . some 
other day.” 

8. Whether acquittal under this 
section bars fresh trial under 
S. 403. See Notes to S. 403. 

9. Complaints by public servants — 
Proviso. 

10. Review. See S. 369 and Notes 
thereunder. 

i 1. Power to restore a case in which 
accused has been acquitted 
under this section. See Notes 
under S. 369. 

12. Revision. 

Other Topics (miscellaneous) 

Absence of accused immaterial. See Issue of summons on complaint. See 
Note 4. Note 2, 

Acquittal mandatory unless hearing is • Non-applicability to Workman’s Breach 
adjourned. See Notes 2 and 7. of Contract Act. See Note 2. 

Adjournment not legally made. See Non-payment of process-fees. See Note 5. 
Notes 5 and 7. Non-service of summons on accused. 

Complainant absent but his vakil pre- See Note 4. 

sent. See Note 5. Order of striking off or dismissal. See 

Date for arguments. See Note 4. Note 7. 

Date for judgment. See Note 4. Transfer without knowledge of com- 

Discretion as to acquittal. See Note 7. plainant. See Note 7. 

Discretion as to adjournment. SeeNote7. Warrant-cases. See Notes 2 and 3. 

1. LegislatiYe changes. — In the Code of 1861 (Ss. 259 and 269) 
the procedure was to dismiss the eomplainP on the failure of the 
complainant to appear on the day of hearing. In the Code of 1872 it 

’’1882:5.247; 1872 : 5.205,5. 208 para. 3, S. 212 ; 1861 ; 5s. 259, 269. 

5. {’21) 62 I.C. 575 (576): 22 Cr.L.J. 559 (Cal), Sarkar v. Soiorah Municipality. 

Section 247 — Note 1 
1. (’68) 4 Mad H C E App viii (ix). 


1. Legislative changes. 

2. Scope, object and applicability 

of the section. 

3. Applicability of section to cases 

consisting both of offences 
triable as summons-cases and 
offences triable as warrant- 
cases. 

4. “Upon the day . . . adjourned.” 

5. “The complainant does not 

appear.” 

6. Death of complainant. 
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■svas provided that on default of appearance of the complainant on 
■the date of hearing the complaint might be dismissed and that the 
effect of such a dismissal was the same as an acquittal.- In the later 
Codes, it was provided that in such circumstances the accused shall 
be acquitted. 

The proviso to the section -u-as added for the first time in the 
1893 Code. 

2. Scope, object and applicability of the section. — This 
section provides that if on the day of hearing the complainant docs 
nol appear, the accused shall be acquitted unless the Magistrate 
thinhs fit to adjourn the case. The object of the section is to prevent 
the complainant from being dilatory in the prosecution of the case.^ 
The section applies only to sjtinmons -cases. In ■n-arrant-cases, the 
Magistrate has no jurisdiction to acquit an accused on the ground of 
the absence of the complainant." As to the procedure to be foilo-n'od 
in such cases if the complainant absents himself on the date of hearing, 
■see S. 259. But ■v\'here the Magistrate treats a case throughout as a 
•summons-case and follows the procedure prescribed for such cases, 
he is at liberty to acquit the accused under this section although the 
■Gomidainb mentioned oQ’ences triable as warrant-cases.''’ As the opening 
words of the section show, the section does not apply unless the 
proceedings have boon instituted on a complaint.* 

Inquiries under S. l of the Workman’s Breach of Contract Act, 
1859, are not criminal proceedings and the section does not apply 
to them.® 

3. Applicability of section to cases consisting both of 
offences triable as summons-cases and offences triable as 
warrant-cases. — As seen in Kote 2 to s. 241, where a case consists 
of two charges, one of which is a summons-case and the other a 
warrant-case, the procedure prescribed for the trial of the graver 
•offence should be followed and the case ought to be tried as a warrant- 
case. Hence, in such a case, if the complainant absents himself on 


2. (’73) 19 Suth W E Or 52 (52), In rc J. G. Bagram. 

.(’75) 23 Suth W E Gr G3 (C4), E. B. Ely. Co. v. Kali Bass. 

(’82) 1882 All W N 229 (229), In the volition of Bansidhar. 

Note 2 

1. (’26) AIE 1926 Mad 1009 (1010): 49 Mad 883 : 27 Cr. L. J. 988, Nagarambilli 
Tonhjja v. Jagannath. 

2. (’34) AIE 1934 All 340(341): 56 All 750: 36 Cr.h.I.GS.SnrajBaliv.Evipcror. 
(1900) 4 Cal W N 26 (27), Earn Goomar v, Bamjee. 

(’23) AIE 1923 Mad 439 (439, 440) : 24 Cri L Jour 469, V enliatarama Aiyer v. 
Siindaram Pillai. (But the right of acquittal is not denied to the accused simply 
because the Magistrate follows a warrant-case procedure in a case where the 
accused is charged with a summons-case offence.) 

[See (’69) 1889 Eat 16 (16), Beg, v. Goolab Cliand.'] 

3. (’74) 22 Suth "W E Cr 40 (41), Madlioosoodvn v. Haridass. 

4. (’24) AIE 1924 All 528(528):26 Cy:.'h.I-.VIQ,m.Basanti\.Ma(isud AUKhan. 

5. (’13) 14 Cri L Jour 404' (404) : 20 Ind Cas 228 : 9 Low Bur Eul 36, Krishna 
Berdan v. Pasand. 

(’23) AIE 1923 Mad 719 (720) : 46 Mad 723 : 24 Cri L Jour 465, Eamamma v. 
Gurunathaji. 


Section 257 
Notes 1-3 
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Section 247 
Notes 3-4 


the date of hearing, the Magistrate cannot acquit the accused under 
this section hut can only discharge him under section 259.^ 

Where, however, a case is begun as a warrant-case hut a charge 
is framed only for an offence triable as a summons-case, it has been 
held by the Madras High Court that the accused is entitled to acquittal 
under this section on the complainant’s absence on the day of hearing. 
This view proceeds on the ground that this section confers a substan- 
tive right on the accused of which he cannot he deprived merely by 
reason of the adoption of a particular procedure by the Magistrate.^' 
See also Note 4 to S. 241. 

4. “Upon the day .... adjourned.” — The section refers to 
the absence of the complainant on the date fixed for the appearance 
of the accused or to which the hearing has been adjourned. If the 
Magistrate under a mistake takes up the case on a day to which it was. 
not posted and dismisses the complaint, this section does not apply.^ 
The section applies though the case has been posted only for arguments,, 
because in such a case the hearing of the case cannot be said to be 
finished.^^ But where the hearing of the case is finished and the case is 
only posted for judgment, the section does not apply and the accused, 
cannot be acquitted merely because the complainant is absent on such 
a day.^ Similarly, if a case is only nominally fixed for hearing and it. 
cannot be reasonably expected to he reached and is not in fact reached 
during the day, this section has no apifiication and the accused cannot 
be acquitted on the ground of the complainant’s absence.”^ The power- 
of the Court to acquit an accused under this section on the ground of 
the complainant’s absence at the hearing is not affected by the fact, 
that the accused is not present^ or even by the fact that the process. 


Note 3 

1. (’85) 11 Cal 91 (92), Eajnarain Eoomvar v. Lala Tavioli Baut. 

(’18) AIE 1918 Mad 371 (373) : 41 Mad 727 : 19 Cri L Jour 613, Bagliavalu 
Naicker v. Singaravi. (Order does not operate as acquittal even in cases of 
summons-case oSence.) 

2. (’23) AIE 1923 Mad 439 (439, 440) : 24 Cri L Jour 469, Venkatarama Aiyav 
v. Sundaram Pillai. 


Note 4 

1. (’34) AIE 1934 All 1025 (1026) : 36 Cri L Jour 328, Mahadeo v. Emycror. 

la. (’14) AIE 1914 Cal 768(769): 15Cr.L.J. 163,i?a??yiwa?jl?ai v.Abilakh Barai. 

2. (’40) AIE 1940 Nag 357(359): 1940 N.L.J. 399 (401), v.Laxjyii Prasad. 

(’38) AIE 1938 Lah 121 (121) : 39 Cri L Jour 293, Md. Hayat v. Daulat Khan. 

(’19) AIE 1919 Cal 201 (201) : 46 Cal 867 : 20 Cri L Jour 492, Girish Chandra 

V. Bhusan Das. 

(’23) AIE 1923 Nag 158 (158) : 19 Nag L E 48 : 24 Cri L Jour 205, Emperor v. 

Jangu Singh. 

2a. (’34) AIE 1934 Bom 130 (132) : 35 CriL Jour 1139, In rc Jamnahai Mcghji. 

3. (’24) AIE 1924 Pat 140 (141) : 24 Cri L Jour 815, Kiran Sarkar v. Emperor. 

(’29) AIE 1929 Bom 408 (409) : 53 Bom 693 : 31 Cri L Jour 1000, Shankar v. 

Dattatraya. 

(’ll) 12 Cri L Jour 41 (42) : 9 I C 253 : 34 Mad 253, In rc Guggilapu Peddaya. 

(’32) AIE 1932 Mad 563 (663, 564) : 33 Cr.L.J. 579, Sriraniuhi v. Viraragavalu. 

[See (1865) 3 Suth W E Cr 36 (36), Qtiecii v. Ghundrai Sikdar. (Magistrate was 
held to be justified in dismissing the complaint when complainant was not pre- 
sent, though there was no question till then of the appearance of the accused.)], 

[See also (1900) 4 Cal W N 346 (347), Panchu Singh v. JJmar Mahomed. (Dis- 
missal of case and acquittal of one of two accused (who alone was present) on 
the ground of complainant’s absence — Dismissal operates also against the other- 
accused whose attendance could not be procured.)] 
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Tvas not served on 

5. “ The complainant does not appear.” — The appearance 
of the complainant mnst he inperson. The presence of the complainant’s 
pleader is not enough to avoid the consequences specified in the section.’- 
The complainant must be present -ffhen the case is called \ it is not 
enough if he appears aftei-n-ards though it may he in the course of the 
same -working day But it has been held in the undermentioned decision® 
of the Madras High Court that if a case is posted for 11 A. ar. on a certain 
day and the complainant appears at that time hut the Court does not 
sit till 2 P. jM. and the complainant does not -u’ait till then, he cannot 
be said to have failed to appear -within the meaning of the section. 
Where, on the day to -which a case is posted, the case is not taken 
up at all, the complainant cannot be said to have failed to “appear” 
n’ithin the meaning of the section though he does not attend Court on 
such date as the time at which appearance is contemplated is when the 
case is called on for hearing.^ 

It has been held by the ^ladras High Court that where the date 
of hearing has not been communicated to the complainant at all, his 
absence cannot be regarded as a failure to appear for the purposes of 
this section.® 

The accused can be acquitted under the section only on the failure 
('f the complainant to appear. His failure to pay process-fees is no 
ground for acquitting the accused under this section.® 

In a joint charge for three offences under S. 284, where there are 
three coniplainants in respect of the three offences, the absence of one 
of the complainants can be ground only for acquitting the accused of 

4. (’24) AIB 1924 Pat 140 (141)' : 24 Cri L Jour 816, Kiran Sirkar v. Emperor. 
(’29) AIE 1929 Bom 403 (409) : 53 Bom 693 : 31 Cri L Jour 1000, Shankar v. 
Dattatraya. 

[See also (’40) AIR 1940 Nag 337 (359) ; 1940 Nag L Jour 399 (402), Emperor v. 
Laxmi Prasad. (Where on the day to -which the case was adjourned no investi- 
gation of the controversy could begin ns the summons of one of the ncoused was 
awaited and no witnesses were summoned for that day and the Magistrate 
acquitted the accused ns the complainant remained absent it was held that 
the case was fixed for hearing on the adjourned date and the acquittal was 
proper.)] 

[But sec (’92) 2 Weir 307 (307), In re Kandappa Clieily.'] 

Note 5 

1. (’36) AIB 1936 All 658 (658,659):37 Cr.L.J.1028, Pirag Lai v.Buslam Singh. 
(’26) AIB 1926 Mad 1009 (1010) : 49 Mad 883 : 27 Cri L Jour 988, N agaramhilli 

Tonkya v. Jagannatha. 

2. (’84) 7 Mad 356 (357);2 Weir 309, Syed Amhadhathi KuUiyalir. Pari Ifukri. 
(’26) AIB 1926 Mad 1009 (1010) ; 49 Mad 883 : 27 Cri L Jour 988, Nagaramhilli 

Tonkya v. Jagannatha, 

(’27) AIE 1927 Mad 172 (173) : 28 Cri L Jour 118, Pullamma v. Sanjivi Bcddi. 

3. (’27) AIB 1927 Mnd 393 (394) : 28 Cr.L. J. 208, Ahmed Mecra Sahib v.Mceran 
Sahib. 

4. (’26) AIR 1926 Cal 102 (103) : 26 Cr.L.J. 1050, BashbehariKaruryr. Corpora- 
tion of Calcutta. 

5. (’28) AIR 1928 Mad 1158 (1162, 1164) : 30 Cri L Jour 191 : 52 Mad 695, Ewio 
Panakalu v. Bavclu Siibba Bao. 

(’75) 2 Weir 807 (308). 

6. (’25) AIE 1925 All 392 (393) : 26 Cri L Jour 963, Bhimmi v. PershadL 
(’82) 5 Mad 160 (160) : 2 Weir 305, Korapalu v, Monappa, 


Section 24T 
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:3ection 257 
notes 8-6 


the offence against the parti C7ilar complainant who was absent and 
does not affect the charge as regards the others.^ . 

6. Death of complainant. — The maxim actio personalis morikir 
cum persona (a personal right of action dies with the person) or S. 30G 
of the Succession Act, 1925, does not apply to criminal prosecutions.^ 
Hence the death of a complainant does not ipso facto terminate a 
criminal prosecution. The contrary view taken in the undermentioned 
cases^ is, it is submitted, not correct. 

There is a difference of opinion on the question whether this 
section applies to cases where the absence of the complainant on the 
day of hearing is due to his death. It has been held by the High 
•Courts of Calcutta,^ Madras^ and Lahore® that the section aiiplies 
while the High Courts of Bombay® and Batna^ and the Judicial 
Commissioner’s Court of Nagpur® have doubted whether the section 
applies. If it be held that the section applies to such cases, it is open 
to the Magistrate either to acquit the accused® or to adjourn the case to 

7. (’15) AIE 1915 Cal 366 (368) : 16 Cr.L.J. 332 :43 Cal 13, Suledar v. Emperor. 

Note 6 

1. (’26) AIR 1926 Bom 178 (179) : 27 Cri LJoor 491, Mahomed Asamy.Em'pcror. 
(In proper cases Magistrate has discretion to allow the complaint to continue by 
a proper and fit complainant if he is -willing.) 

•(’22) AIR 1922 Lah 227 (229) : 2 Lah 27 : 22 Cr.L.J. 166, £rora7-aiSij:pv.JSmpcror. 

(S. 89 of the Probateand Administration Act, equivalenttoS. 306, Succession Act.) 
(’24) AIE 1924 Lah 72 (73) : 4 Lah 7 : 24 Cri L Jour 29, Emperor v. Mauj Din. 

(Charge of abduction does not abate by the death of the husband (complainant).) 
(’24) AIR 1924 All 666 (667) : 25 Cri L Jour 1007, Musa v. Emperor. (Prosecu- 
tion under S. 323 does not abate.) 

(’16) AIE 1916 Mad 1034 (1034) : 16 Cri L Jour 713, In re Bamasamier, 

C68-69) 4 Mad H C E App Iv (lv):2 Weir 235. (But it is desirable that prosecution 
for adultery should be withdrawn on the death of complainant.) 

•(’21) AIE 1921 Mad 278 (278, 279) : 44 Mad 417 : 23 Cri L Jour 117, Muhammad 
Ibrahim v. Shaik Dawood, (Charge under S. 323, Penal Code, does not abate.) 
■(’31) AIE 1931 Mad 772 (772) : 54 Mad 768 : 33 Cr. L. J. 14, Narayana Naick v. 
Emperor. 

■(’08) 8 Cr. L. J. 190 (190) : 1 Sind L E 72, Imperator v. Ezir Mahommed. (Com- 
plaint under S. 498, Penal Code, does not abate by the death of the husband 
(complainant.)) 

[See also (’29) AIE 1929 Rang 14 (15) : 6 Rang 664 : 30 Cri L Jour 345, U Mo 
Gating v. Po Sin. (Complainant dying before hearing — Offence not compoundable 
and non-cognizable — Magistrate can still proceed with the case.)] 

2. (’17) AIR 1917 Lah 403 (404) : 18 Cr. L. J. 688 (688) : 1917 Pun Ee No. 26 Cr. 
Bama Nand v. Emperor. (Prosecution under S. 323, Penal Code, is a personal 
action — Hence, on death of complainant right to prosecution does not survive to 
legal representatives.) 

•(’19) AIR 1919 Lah 409 (409) : 1919 Pun Ee No.. 25 Cr : 20 CriL Jour 717, Lo67m 
V. Emperor. [On death of complainant trials under offences compoundable without 
reference to Court abate — In other cases proceedings do not abate.) 

[Sec also (’08) 1908 Pun Ee No. 10 Cr, p. 30 (30) : 7 Cri L Jour 290 (291) ; 1908 
Pun L E No. 112, Ishar Das v. Emperor. (Death of complainant terminates a 
prosecution for defamation which is essentially a personal action.)] 

3. (’15) AIR 1915 Cal 708 (708): 16 Cri L Jour 322, Puran v. Dengar Chandra. 
[But sec (’15) AIE 1915 Cal 263 (263);; 15 Cr. L. J. 726, Madho x.Turab Zlian.'] 

4. (’28) AIR 1928 Mad 167 (168) : 51Mad 339; 29 Cr.L.J. 257, AppaZe v. Emperor. 

5. (’22) AIR 1922 Lah 227 (229) : 2 Lah 27 : 22 Cr L J 166, Hazara v. Emperor. 

6. (’26) ATE 1926 Bom 178 (179) : 27 Cr. L. J. 491, Mahomed Azam v. Emperor. 

7. (’16) AIE 1916 Pat 152 (153) : 37 I. C. 519 (521) ; 1 Pat L J 264 : 18 CriL Jour 
151, Jitan Dusadh v. Domoo Sahoo. 

8. (’32) AIE 1932 Nag 72 (73): 28Nag L E 49 : 33 Cr.L.J. 407, Ana7idEflOT.(?adi. 
■9. (’15) AIE 1915 Cal 708 (70S) : 16 Cri L Jour 322, Puran v. Dengar. 
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■enable anotbeu iierson to continue the prosecution.^® If it be held that 
the section does not apply, it is conceived that the Magistrate has no 
pOTver to acquit the accused but must go on ■u-itb the case.^^ 

7. “The Magistrate shall .... some other day.” — If the 
■complainant does not appear on the day of bearing, the accused is 
entitled to be acquitted^ unless the jMagistratc for some reason thinks 
it ijropor to adjourn the case.^^ The Magistrate has no power to 
dispense with the appearance of the complainant" or comiycl him to 
appear and go on with the case.® But unless an order of acquittal is 
actually passed by the Magistrate, the mere absence of the complainant 
on the day of hearing does not i-pso facto result in the acquittal of the 
accused.^ The exercise of discretion in favour of the complainant once 
by adjourning the hearing does not deprive the Magistrate of the power 
of acquitting the accused on the non-appearance of the complainant 
at a subsequent hearing.® 

The following cases arc illustrative of the circumstances under 
which a Magistrate would be exercising his discretion under the section 
properlj' by adjourning the case and giving the complainant a further 
■opportunity instead of acquitting the accused — 

(1) when the complainant is not definitely informed of the place 
of trial 

(2) when the complainant is prevented by heavy floods from 
appearing 

(3) when the case is transferred from the file of one Magistrate to 
another without notice to the complainant and he is present in 
the original Court in ignorance of the transfer:® 


10. (’16) AIR 1916 Pat 152(134): 1 PatL.1 264: 18 Cr.L..T. 151,Jitan v. JDovioo Sahoo, 

[But sec (’28) AIR 1928 Mad 167 (168) 29 Cri L .Tour 257 : 51 Mad 339, In re 

Appala Naidn, (Magistrate cannot adjourn case.)] 

11. (’32) AIR 1932 Nag 72 (73): 28 Nag L R m33Cr.L.J.m,AnandBaov.Gadi. 
[See (’16) AIR 1916 Pat 132 (154) : 13 Cri L Jour 151 : 1 Pat L J 264, Jitan 
Dusadh v. Domoo Salioo,'\ 

Note 7 

1. (’40) AIR 1940 Nag 357 (359) : 1940 Nag L J 399, Empci'or v. Laxmi Prasad. 
(’03) 2 Low Bur Rul 165 (165), King-Emperor v. Ega Amig Nijan. 

■(’08) 8 Cri L Jour 139 (140) ; 10 Bom L R 628, In rc S. E. Diibash. 
lo. (’40) AIR 1940 Nag 357 (339) : 1940 Nag L J 399 (401), Emperor v. Laxmi 
Prasad, 

•(’36) AIR 1936 All 658 (659) : 37 Cri L Jour 1028, Pirag Lai v. Bustam Singh. 
(Ordinary course is to acquit the accused.) 

2. (’26) AIR 1926 Lah 628 (628) : 27 Cr. L. J. 1022, Mania Bahsh v. Marshall. 

3. (’75) 24 Suth W R Cr 32 (33), I 71 re Dnhhun Pahan. 

4. (’23) AIR 1923 Cal 723 (727) : 23 Cr. L. J. 492, Shcrmull v. Corporation of 
Calcfiitta, 

■ 5 . (’90) 2 Weir 308 (308), In rc Latchmana Patraiho. 

6. (’82) 1882 All W N 229 (229), In the petition of Bansidhar. 

7. (’75) 24 Suth W R Cr 64 (6-5), Tazoonnissa v. Wassil. 

•8. (.’19) AIR 1919’ Cal 1 (2) : 47 Cal 147 ; 20 Cr. L. J, 782, Ganpat Bai v. W. G. 
Good. 

'(’17) AIR 1917 Cal 314 (315) : 18 Cri L Jour 104 (103), Etim Haji v. Hamid. 
■(’83) 13 Cal L R 303 (305), Bomaiiath Bal v. Behari Bag. (Complainant and his 
witnesses though not in attendance in the Court to which the case was trans- 
ferred were present in another Court in the same Court house, being under' the 
impression that their case had been transferred to such other Court.) 


Section 257 
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Notes 7-8 


U) after repeated unnecessary adjournments and after the accused 
is put on his defence on a day to which no legal adjournment 
is made ;® 

(5) when the adjournment is not made in the presence and hearing 
of the parties 

(e) when all the evidence for the complainant is taken and he is not 
specially directed to axipear;^^ 

( 7 ) when the case is adjourned several times to suit the convenience 
of the Court and the complainant is only temporarily absent for- 
a short time on the day the accused is acquitted;^” 

(s) when the complainant is prevented by illness from appearing.^® 

See also the undermentioned case.^^*' 

The following cases show under what circumstances the Magistrate- 
would he exercising his discretion under the section properly if he 
acquits the accused instead of adjourning the case — 

(1) where the complainant has gone abroad and will not he available 
for some considerable time 

(2) where the accused is charged for repairing a public road without 
permission when the repair is admittedly for the public good.^'’ 

The section only contemplates an order of acquittal or of 
adjournment. An order striking off a case or dismissing a complaint 
is not within the terms of the section. But such an order if passed in 
the circumstances mentioned in the section will amount to an order 
of acquittal.^^ 

Where a case is adjourned the fact that the Magistrate examined 
some witnesses on that day does not vitiate the proceedings.^'^ 

8. Whether acquittal under this, section bars fresh trial under 
section 403. — See Notes to Section 403. 


9. (’71) 16 Suth W E Cr 58 (58), Mahomed Alum v. Sheikh Akil, 

10. (’75) 8 Mad HOE App v (vi). 

11. (’74) 2 Weir 306 (306), H, G. Proceedings No. 1706 dated 5th Nov. 1874:. 

(’88) 2 Weir 306 (306), In re Nagayya. 

[See also (’69) 12 Suth W E Cr 27 (27), Queen v.BirdurGhosc. (Where evidence 
for the prosecution is taken in the presence of the accused and the case is 
postponed for evidence of defence witnesses, the case ought not to be dismissed 
if on the day to which case is postponed the prosecutor is absent, but should 
be decided on merits.)] 

12. (’72) 18 Suth W E Cr 59 (60), Guruchurn v. Mcer Savian Ali. 

13. (’67) 8 Suth W E Cr 5 (6), Queen v. Earn Narain Ghoso. 

(’91) 1891 All W N 120 (121), Emyress v. Hardeo Singh. 

13a. (’27) AIR 1927 Mad 139 (140) : 27 Cr. L. J. 1391, S^thMah v. Ohiah. (Case 
posted at 7 A. M., and taken up at 8 A. M., complainant being absent, case dis- 
missed — Shortly after complainant appearing — Held Magistrate would have 
exercised better discretion if he had given short adjournment.) 

14. (’26) AIR 1920 Lah 628 (628) : 27 Cr. L. J. 1022, Mania Baksh v. Marshall. 

15. (’67) 7 Suth W R Cr 31 (32), Queen v, Bholanath Bauer jcc. 

16. (’84) 1884 All W N 115 (115), In the matter of Musahib Khan. 

(’85) 1885 All W N 43 (43), Empress v. Bhawani Prasad. 

(’17) AIR 1917 Lah 143 (143) : 18 Cr. L. J. 324 (325), Saifuddin v. Emperor. 

(’25) AIR 1925 Oudh 44 (45) : 25 Cr. L. J. 369, Bindra v. Mt. Bhagaioanta. 

[But sec (’08) 8 Ori L Jour 139 (140) : 10 Bom L R 628, In re S. E. Dubash. 
(Upon failure of complainant to appear Magistrate recording order, “Struck ofi, 
S. 247” — Held that words “struck oS” were not same as “acquitted” — ^Hence 
there was no order of acquittal.)] 

17. (’20) AIR 1920 Cal 68 (69) : 21 Cr, L. J. 252, Amir Mia v. Sarafdi Hazi. . 
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9. Complaints by public servants — Proviso. — The section 
5oes not, by virtue of the proviso, apply to cases whore the complainant 
is a public servant and the Court deems it fit to dispense with his 
personal attendance.^ 

10. Review. — See S. 3G9 and Notes thereunder. 

11. Power to restore a case in which accused has been acquitted 
•under this section. — See Notes under S. 369. 

’ 12. Revision. — The High Court can interfere in revision with 
■an order of acquittal under this section.^ But it cannot convert the 
order of acquittal into one of contiction ; it can only direct the case to 
proceed according to law.- It wiU, however, very rarely interfere and 
set aside an acquittal especially when there is no error of law on the 
face of the record.® See also Note 12 to s. 439. 

As to the power to order further enquiry into a case, disposed of 
under this section, see Notes under s. 43G. 


248 .=' If a complainant, at any time before a 
Withdrawal of final Order is iiassed in any case under 
complaint. -t^is Chapter, satisfies the Magistrate 
that there are sufficient grounds for permitting him 
to I withdraw his complaint the Magistrate may 
permit him to withdraw the same, and shall there- 
upon acquit the accused. 

* 1882:3.248; 1872 :S. 210; 1861:8.271. 


Note 9 

1. (’30) AIR 1936 All 65S (659) : 37 Cr.L..T. 1028, Pirag Lai v. Riislam Singh. 
<’30) AIR 1930 Nag 33 (34) : 25 Nag L E 194 : 31 Cri L Jour 382, Nanhc v. 
Municipal Comviiltcc, Jubbiilporc. 

iSec also (’78) 1878 Eat 137 (138), Quccn-Emprcss v. Ramchandra. (Provisions 
of S. 247 are not applicable to cases under Chapter XXXV of the Code — Sanction 
given by Court to prosecute person for resisting authority of bailiff — • Non- 
appearance of bailiff does not justify Magistrate in dismissing complaint.)] 

Note 12 

1. (’39) AIR 1939 Sind 75 (75, 7G):ILR (1939) Ear 385:40 Cr.L.J.524, Mt.Soni 
V. Kishiiomal. 

(’38) AIR 1938 Lab 121 (122) ; 39 Cri L Jour 293, Md. Hayai v. Daulat Khan. 
(’36) AIR 1936 All 658 (659) : 37 Cr.L. J. 1028, Pirag Lai v. Rustam Singh. 

(’82) 1882 All W N 229 (229), In the petition of Bansidhar. 

(’24) AIR 1924 Oudh 64 (64) ; 26 Oudh Cas 282 ; 25 Cri L Jour 794, Ram Nidh 
V. Ram Saran. 

(’27) AIR 1927 Mad 172 (173) : 23 Cri L Jour 118, Pullamma v. Sanjivi Rcddi. 
(’30) 1930 Mad W N 190 (190), Anjayya v. Subbamma, 

2. (’39) AIR 1939 Sind 76 (76, 76) ; UiR (1939) Ear 385 : 40 Cr. L. J. 524, Mt.Soni 
V. Kishnomal. 

(’36) AIR 1936 All 658 (658, 659) : 37 Cr.L. J. 1028, Pirag Lai v. Rustam Singh. 

3. (40) AIR 1940 Nag 357 (360) ; 1940 Nag L Jour 399 (403), Emperor v. Laxmi 
Prasad. 

(’39) AIR 1939 Pat 186 (186) ; 40 Cr. L. J. 514, Banicim Behari v. Yusuf Ilian. 
(Original charge under S. 427, Penal Code — ^Local inquiry by Magistrate -without 
notice to parties — Magistrate concluding that offence was under S. 426 and 
acquitting accused under this section — Acquittal set aside.) 

(’27) AIR 1927 Mad 473 (474); 23 Cr.li.3. 210, Lahshminarasimham r.Bapanna. 


Section 257 
Notes 9-12 


Section 258 
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WITHDRA-WAIi OP COMPLAINT 


Section' 248 
Notes 1-2 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. 'Withdrawal of complaint and 

compounding of offences — 
Difference between. 

4. "Complaint.” 

5. "At any time before a final order 

is passed.” 

6 . "In any case under this chapter.” 


7. "Satisfies the Magistrate that 

there are sufficient grounds 
for permitting him to withdraw 
his complaint.” 

8. " Shall thereupon acquit the 

accused.” 

9. Withdrawal of complaint against 

one of several accused — Effect. 

10. Power to order further 

inquiry. 

11. Re-trial of accused, whether 

barred. 


Other Topics (miscellaneous) 


Applicability only to summons cases. 
See Note 6, 

Cases on complaint by Courts. See Note 7. 
Consent of accused. See Note 3. 

Consent of public servants. See Note 4. 
Inapplicability before issue of process 
against accused. See Note 5. 


Magistrate and police. See Notes 4 and 7. 

Withdrawal operates as acquittal. See 
Notes 3 and 8. 

Withdrawal of warrant-cases. See Note 6. 

Withdrawal with Magistrate’s permis- 
sion. See Notes 3 and 7. 


1. Legislative ohanges. — The clause at the end of the section 
"and shall thereupon acquit the accused" was substituted in the Code 
of 1882 for the words “a complaint withdrawn under this section shall 
not again he entertained" which occurred in the corresponding sections 
of the Codes of 1861 and 1872. 


2. Scope of the section. — This section provides that under the 
circumstances specified therein a complaint may be withdraton with 
the permission of the Court and that upon such withdrawal the accused 
must be acquitted. The section, however, applies only to summons- 
cases. (See Note 6.) An analogous provision is made in s. 494 for the 
withdrawal of prosecution by the Public Prosecuior with the permis- 
sion of the Court. That section applies to all offences and is not 
confined like the present one to summons-cases. Section 345 provides- 
for the compounding of offences. As to differences between withdrawal 
of complaint under this' section and compounding of an offence under- 
S, 345, see Note 3. • 

Section 537 of the Calcutta Municipal Act, 1923, which authorises 
the Corporation of Calcutta to withdraw legal proceedings, must be read 
subject to the provisions of this section and unless the Magistrate is- 
satisfied that there are sufficient grounds for permitting a complaint to 
be withdrawn, the Corporation cannot withdraw a criminaLcomplaint.’- 

As to abandonment of criminal proceedings, see the undermen- 
tioned cases.^ 

See also Notes to Ss. 494 and 833. 


Section 248 — Note 2 

1. (’26) AIR 1926 Cal 786 (788) : 53 Cal 631 : 27 Cri L Jour 984, Sisliir Kumar 
Milter v. Gorporaiion of Calcutta. 

2. (’20) AIR 1920 Cal 345 (346) : 21 Cri L Jour 558, Nando Lai Guha v. Corpo- 
ration of Calcutta. (Calcutta Municipal Act, 1899, Ss. 299 and 575 — Prosecution 
under S. 575 kept pending for nearly three years for negotiation with Corporation 
^ — Proscution revived and daily fine for some period during pendency imposed — 
Fine held invalid.) 
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3. Withdrawal of complaint and compounding of offences 
— Difference between. 

1 . “ Compounding ” implies the consent of the acensed, •vs’liereas 
such consent is not necessary for the withdrawal of a complaint under 
this section.^ 

2 . The right to withdraw a complaint under this section applies 
only to offences triable as summons -cases (see NoteC). But the right 
to comjpound an offence under S. 345 applies both to summons as well 
as to warrant-cases provided they relate to the offence specified in 
that section. 

3. Under this section a complaint can be withdrawn in respect of 
all offences which are triable as summons-cases. But under s. 345 the 
right to compound applies only to certain offences specified in that 
section. 

4. In the case of withdrawal of complaint under the section, the 
permission of the Court is necessary in all cases. But under s. 345 there 
.are several offences which are compoundable without the permission of 
the Court and such permission is necessary only with reference to- 
certain offences. 

5. The withdrawal of a complaint under this section does not 
by itself result in the acquittal of the accused, unless the Court passes 
an order acquitting the accused. But the compounding of an offence 
under S. 345 by itself results in the acquittal of the accused. 

See also s. 345 Koto 3. 

$, “Complaint.” — Under this section, a complaint can be- 
withdrawn with the permission of the Court, by a complainant. Thus, 
where the sanction of a certain public servant is necessary for the 
criminal proceedings in question and a complaint is filed with the 
sanction of such public servant, the complaint can bo withdrawn by 
the person filing it and the sanction of the public servant is not 
necessary for such withdrawal.^ 

But, the power to withdraw is confined, to the complainant. Thus, 
where a complaint with reference to an offence under the Municipal 
law is filed by the Municipal Secretary, the complaint cannot be 
withdrawn by the Municipal Council.' Moreover, the term “ complain- 
ant” is used in the restricted sense of a person who files a “complaint” 

(’23) AIR 1923 Cal 725 (727) ; 25 Ori L Jonr 492, Shermnll v. Corporation of 
Calcutta. (Interval of three years between filing of complaint and trial — Procedure 
held defective, though not illegal — AIR 1920 Gal 345, distinguished.) 

Note 3 

1. (’88) 1888 Pun Re No. 19 Or, p. 35 (36 to 38), Empress v. Khusliali Bam. 
(’92-96) 1 Upp Bur Rul 219 (220), Queen-Empress v. Nga Po Gating. 

(’94) 21 Cal 103 (112, 113), Murray v. Queen-Empress. 

(’16) AIR 1916 Pat 200 (201) : 18 Cri L Jour 107, Batjan Ali v. Emperor. 
p24) AIR 1924 Lah 595 (598):5 Lah 239:25 Cri L Jour 629, Anantia v. Emperor. 

Note 4 

1. (’71) 1871 Rat 45 (45), Beg. v. Jeejiihai Nathu. (Ofience under S. 188, 1.P.C.) 
[But see (1878) 2 Bom 653 (653, 654), In re Muse Ali Adam. (Complaint can be- 

•withdrawn only by the public servant.)] 

2. (’14) AIR 1914 Mad 387 (387) : 15 Cri L Jour 299, Paramananda Nadar v. 
Zarunalcara Bass. 


Section 258 
Kotos 3-5- 
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WITHDRAWAL OP COMPLAINT 


iSeotion 248 
^otes 4-6 


as defined by S. d(l) (h). Hence, the term does not apifiy to a person 
Tvho sets the police in motion by making a complaint to them. 
Therefore, 'n’here a person makes a complaint to the police and the 
police make a report to the Magistrate who takes cognizance of the 
offence on such report, he cannot act under this section and acquit the 
accused on the application for ‘ withdrawal ’ by the person who made 
the complaint to the police.^ 

5. “At any time before a final order is passed.” — A 
complaint can be withdrawn under this section at anj: time^ before a 
final order is passed in the case. But this does not mean that a 
complaint can be withdrawn and the accused can be acquitted, so as 
to bar a re- trial of the accused under S. 403, even before any process is 
issued against the accused.” 

6. “In any case under this chapter.” — This section applies 
only to offences triable as summons-cases and does not apply to offences 
•triable as warrant-cases. In warrant-cases there is no provision in the 
Code which provides for the termination of the proceedings on the 
complainant offering to withdraw his complaint.^ An offence under 


3. (’401 AIR 1940 Sind 112 (112) : I L E (1940) Ear 429 : 41 Cr L J G94, Emperor 
V. Elias Arz Muhammad. (Section applies only when Magistrate has taken 
cognizance of case upon complaint preferred by person Eceldng to withdraw 
complaint.) 

(1900) 23 Mad G2G (G27, G28) : 2 Weir 310, Queen-Empress v. Chenchayya. 
(Ss. 143, 504, Penal Code.) 

Note 5 

1. (’33) AIR 1933 Lab 884 (885) : 35 Cri L Jour 8G, MeUr Singh v. Emperor, 

2. (’13) 14 Cri L Jour 559 (561, 562) : 36 Mad 315 : 21 I C 159, In re Muthia 
Moopan. 

Note 6 

1. (’69) 1869 Rat 23 (24), Beg. v. Jagjivan. (S. 325, Penal Code.) 

<’27) AIR 1927 Rang 174 (174, 175) : 5 Rang 136 : 28 Cr, L. J. 649, Maung Thu 
Daxo Y. TJ Po Nyxm. 

■(’94) 21 Cal 103 (113), Mxirray y. Quccn-Exnpress. 

(’13) 14 Cr.L.J. 77 (77, 78) : 37 Bom 369 : 18 IC 413, Emperor v. Banchod Baxula. 

.(’70) 2 N W P H C R 234 (235), Qxteen v. Gambhxtr. 

'(’71) 3 N W P H C E 341 (341), Qxiccn v. Jugroop Ugrahee. 

(’89) 13 Bom GOO (605), In re Ganesh Narayaxi, 

'(’82) 5 Mad 378 (378), Samhasivanna v. Bhogappa. 

(’98) 22 Bom 711 (713), Ixi re Samsudhi, 

i’89) 1889 Rat 461 (461), Quccn-Exnpress v. Lilladhar. 

(’69) 1869 Eat 17 (17), Beg. v. Jccxiha. 

.(’69) 12 Suth W R Cr 59 (59, 60). 

(’71) 1871 Pun Re No. 8 Cr p. 9 (10), Moimn v. Gxmsham. (S. 498, Penal Code.) 

(’33) AIR 1933 Lah 323 (324) : 34 Cri L Jour 718, Dogar Singh v. Bxidh Sixigh. 
(Order allowing proceedings to be dropped though technically incorrect was not 
interfered with in revision in the particular circumstances of the case.) 

(’09) 10 Cr.L.J. 14 (15) : 1908 Upp Bur Eul Cr 15, Nga Maxmg Giji y. Nga Lu 
Gale. 

{’29) AIR 1929 Mad 7 (8), Narasimhaht Naidxi v. Eaina Pillai. (Withdrawal 
cannot by itself end the case — The accused can only be discharged by the Magis- 
trate for want of sufBcient evidence.) 

.(’88) 1888 Rat 391 (392), Quccxi-Emprcss v. Moti Das. (The order of a Magistrate 
in a warrant-case, permitting the withdrawal of a complaint of a non-compound- 
able oflence is equivalent to an order of discharge under S. 253.) 

.[But sec (’87) 1887 Eat 330 (330), Queen-Empress v. Vithoba. (Withdrawal from 
the prosecution may be allowed in a proper case.) 
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S. 24 of the Cattle Trespass Act being triable as a summons-case, a 
complaint of such an offence can be u-ithdraun under this section.- 

7. “ Satisfies the Magistrate that there are sufficient 
grounds for permitting him to withdraw his complaint.” — The 
withdrawal of a complaint under this section is permissible only if the 
Magistrate is satisfied that there are “sufficient grounds” for permitting 
such withdrawal.^ But where a complaint of offences under ss. ISS and 
185 of the Penal Code is made by a Court and such Court subsequently 
finds that it made a mistahe in filing the complaint and wishes to 
withdraw it, the IMagistrate will scarcely he justified in refusing to 
allow a withdrawal." 

The power to allow a complaint to be withdrawn under this 
section rests entirely with the Magistrate. The police have no power 
to entertain an application for withdrawal of a complaint.^ 

Under this section it is competent to a Magistrate in a proper 
■case to treat an application to the effect that the offence has been 
compounded as an application for withdrawal of complaint.'* 

8. “ Shall thereupon acquit the accused.” — Upon the 
withdrawal of a complaint, the IMagistrate has no power to dismiss the 
case or discharge the accused but must acquit the accused.* 

9. Withdrawal of complaint against one of several accused 
— Effect. — Where there are several accused persons in a case and 
the complaint is allowed to bo withdrawn as against one of the accused, 
the withdrawal does not enure to the benefit of the other accused and 
they are not entitled to acquittal under this section.* 


(’03) 5 Bom H C B Or 27 (28), Beg. v. Bamlo Jerio. (Trial before Sessions Court 
for adultery — Sessions Judge discbargingnccusedonliusband of ^TO^Jan intimat- 
ing that be was not willing to proceed further — High Court refused to interfere.] 
See also S. 258 Koto 3. 

2. (’19) AIR 1919 All 31 (31) : 42 All 202 : 21 Cr. L. J. 305, Emperor v. Jiihta. 

Note 7 

1. (’26) AIR 1926 Cal 786 (788) : 53 Cal 631 : 27 Cri L Jour 9Si, Sishir Kumar v. 
Corporation of Calcutta. (Section 537, Calcutta Municipal Act, 1923, is subject 
to tbe provisions of S. 248, Cr. P. C.) 

2. (’27) AIR 1927 Oudb 51 (51) : 2 Luck 395 : 27 Cri L Jour 1247, King-Emperor 
V. Bam Nath Bnx Singh. 

3. (’75) 1875 Eat 91 (91), Surat District Magistrate's Letter No. 306. 

See also S. 169 Note 6 and S. 170 Note 4. 

•4. (’19) AIR 1919 All 31 (31) : 42 All 202 : 21 Cr. L. J. 305, Emperor v. Julua. 

Note 8 

1. (’24) AIR 1924 Lab 595 (596) : 5 Lab 239 : 25 Cri L Jour 629, Anantia v. 
Emperor. (Per Harrison, J.) 

•(’01) 25 Bom 422 (428) : 2 Bom L E 1095, Queen-Empress v. Hussein Haji. 
(Offence under S. 4, Bombay Gambling Act, 1887 — Prosecutioii against two 
accused withdrawn under S. 494, Cr. P. C. — Mistaken order of discharge held 
to be one of acquittal and mistake held covered by S. 537, Cr. P. C.) 

Note 9 

1. (’40) AIR 1940 Mad 623 (624) : 41 Cr.L.J. 454, Soicth Indian General Assurance 
Co., Ltd. V. Begistrar of Life Insurance Companies, Madras. 

•(’22) AIR 1922 Oudb 145 (146): 23Cr.L.J.27i;RoWi Singh v.Mahhdum Kahoar. 

(AIR 1921 All 35, followed ;.7 OWN 176, distinguished.) 

<(’24) AIR 1924 Lab 595 (599) : 5 Lab 239 : 25 Cr.L.J. 629, Anantia r.-Emperor. 
(Per Le Bossignol, J. ; Harrison, J., contra.) 


Section 258 
Notes 6-9 


2Cr.92. 
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Section 258 
Notes 40-14 


Section 259 


40. Power to order further inquiry. — As to the power to 
order further inquiry into the case of an accused person acquitted 
under this section, see s. 436 and Notes thereunder. 

41. Re-trial of accused, whether barred. — As to whether a 
fresh trial of an accused acquitted under this section is barred under- 
S, 403, see Notes to that section. 


249/== In any case instituted otherwise than 
Power to stop npon complaint, a Presidency Magis- 

T}i*occ6dinfrs wiiGn x. ^ o 

no complainant. tratc, a Magistrate of the first class, or 
with the previous sanction of the District Magistrate,, 
any other Magistrate, may for reasons to he recorded 
by him, stop the proceedings at any stage without 
pronouncing any judgment either of acquittal or con- 
viction, and may thereupon release the accused. 

4. “In any case instituted otherwise than upon a. 
complaint.” — This section applies only to cases instituted otherwise 
than upon a complaint.^ Further, a Magistrate can proceed under this 
section only in summons-cases.” If he proceeds under this section in 
a warrant-case his order will he void and the case will be deemed to 
continue on the file of the Court.^ 

2. Reviyal. — On general j»rinciples, the Magistrate who passed, 
an order of stay under this section may, for sufficient reasons, remove 
the stay and proceed further.^ But an order stopping further proceedings- 
under this section does not operate as an order of discharge and there 
is no power under S. 436 to order further inquiry into a case in which 
such an order has been passed.” At the same time, the order is expressly 
excluded by the explanation to S. 403 from being an acquittal and- 
hence it does not act as a bar to fresh proceedings against the accused 
with reference to the same matter.^ 


• Code of 1882 . 

S. 249 wns newly added in 1882 and was same as that of 1898 Code. 


Section 249 — Note 1 

1. (’20) AIR 1920 Pat 409 (469, 470): 21 Cr. L. J. 184, NaihitThalctiry. Emperor^ 
(Case started on police-report — Section applies.) 

(’12 ) 13 Cri L Jour 860 (861) : 1913 Pun Re No. 9 Cr ; 17 1 C 796, Aclihru v. Emperor.. 

2. (’26) AIR 1926 Pat 292 (293) : 5 Pat 243 :27 Cr. L. J. 698, Firangi v. Durga. 

3. (’26) AIR 1926 Pat 292 (294, 295) ; 5 Pat 243 : 27 Cri L Jour 698, Firangi 
Singh v. Durga Singh. 

Note 2 

1. (’06) 29 Mad 126 (142, 146) : 3 Cr.L. J. 274 : 16 M L J 79 (FB), In re Ghinna. 
Kaliappa Goundan. 

2. (’12) 13 Cr.L.J. 860(861) : 17I.C. 796 : 1913PunEeNo. 9Cr, Ac7i7ir!t v. Emperor,. 
(’34) AIR 1934 All 17 (19) : 35 Cr. L. Jour 564, Emperor v. Sripal. 

See also S. 436 Note 10. 

3. (’12) 13 Cr.L.J. 860(861) : 17 I C 796 : 1913 Pun Re No. 9 Cr, Aclihru x. Emperor., 
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250 .* (^) If ill any case instituted npon com- 
Faise, frivolous or piaint OT npon information given to 
vexatious accusations, a police-officor 01’ to SL Magistrate, 

* Code of 1898, original S. 250. 

850. (I) If, in any case instituted by complaint as defined in tbis Code, 

Frivolous or vexatious “ '"Pf ^formation given to a police-officer or to a 
Magistrate, a person is accused before a Magistrate of 
any offence triable by a Magistrate, and the Magistrate 
by ivliom the case is heard discharges or acquits the accused and is satisfied that 
the accusation against him was frivolous or vexatious, the Magistrate may, in his 
discretion, by his order of dischage or acquittal, direct the person upon whose 
complaint or information the accusation was made to pay to the accused, or to 
each of the accused where there are more than one, such compensation, not 
exceeding fifty rupees, as the Magistrate thinks fit : 

Provided that, before making any such direction, the Magistrate shall — 

(a) record and consider any objection which the complainant or informant 
may urge against the making of the direction, and 

(h) if the JIagistrato directs any compensation to be paid, state in writing, 
in his order of discharge or acquittal, his reasons for awarding the compensation. 

(2) Compensation of which a Magistrate has ordered payment under snb.s.(l) 
shall be recoverable as it it wore a fine : 

Provided that, if it cannot be recovered, the imprisonment to be awarded 
shall be simple, and for such term, not exceeding thirty days, as the Magistrate- 
directs. 

(3) -li. complainant or informant who has been ordered under sub-s. (1) by a 
Magistrate of the second or third class to pay compensation to an accused person 
may appeal from the order, in so far as the order relates to the payment of the 
compensation, as if such complainant or informant had been convicted on a trial 
held by such Magistrate. 

(4) tYherc an order for payment of compensation to an accused person is 
made in a case which is a subject to appeal under sub-s. (3) the compensation shall 
not be paid to him before the period allowed for the presentation of the appeal has 
elapsed, or, if an appeal is presented, before the appeal has been decided. 

(5J At the time of awarding compensation in any subsequent civil suit, 
relating to the same matter, the Court shall take -into account any compensation 
paid or recovered under this section. 

Code of 1882 : S. 250. 

350, If, in any case instituted upon complaint, a Magistrate acquits the 
TIT..-. 7 . accused under S. 245 or S. 247, and is of opinion that 

Fi vvolous r vexatious complaint was frivolous or vexatious, he may, in 
comp aims. discretion, by his order of acquittal, direct the 

complainant to pay to the accused, or to each of the accused where there are 
more than one, such compensation, not exceeding fifty rupees, ns the Magistrate 
thinks fit. 

The sum so awarded shall be recoverable as if it were a fine : provided 
„ . that, if it cannot be realized, the imprisonment to be 

Becoverij of compen- awarded shall be simple, and for such term, not 
sation. ■ exceeding thirty days, as the Magistrate directs. At 

the time of awarding compensation in any subsequent civil suit relating to the 
same matter the Court shall take into account any sum paid or recovered as 
compensation under this section. 

Code of 1872 ; S. 209. 

809. A Magistrate may dismiss the complaint as frivolous or vexatious, and 
^ . may, in his discretion, by his order of dismissal. 

Compensation in cases complainant shall pay to the accused 

'' person such compensation, not exceeding fifty rupees, 
OMS complaints. Magistrate seems just and reasonable. 

In such cases, if more persons than one are accused in the complaint, the 
Magistrate may, in like manner, award compensation not exceeding fifty rupees to 
each of them. 


c 

Sootiou 250 
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one or more persons is or are accused before a Magis- 
trate of any offence triable by a Magistrate, and t^be 
Magistrate by "wbom the case is beard discharges or 
acquits all or any of tbe accused, and is of oioinion 
that tbe accusation against tbem or any of them was 
false and either frivolous or vexatious, the Magistrate 
may, by bis order of discharge or acquittal, if tbe 
person upon whose comjplaint or information tbe 
accusation was made is ]Dresent, call upon him forth- 
with to show cause why he should not pay comxiensa- 
tion to such accused or to each or any of such accused 
when there are more than one, or, if such person is 
not xiresent direct the issue of a summons to him to 
appear and show cause as aforesaid. 

(2) The Magistrate shall record and consider any 
cause which such complainant or information may 
show and if he is satisfied that the accusation was 
false and either frivolous or vexatious may, for 
reasons to be recorded, direct that compensation to 
such amount not exceeding one hundred rupees or, if 
the Magistrate is a Magistrate of the third class, not 
exceeding fifty rupees, as he may determine, be paid 
by such comiDlainant or informant to the accused or 
to each or any of them, 

(2A) The Magistrate may, by the order directing 
payment of the compensation under sub-section (2)^ 
further order that, in default of payment, the person 
ordered to pay such compensation shall sufier simple 
imprisonment for a period not exceeding thirty days. 


The sum so awarded shall be recoverable by distress and sale of the moveable 
Becaverii af tnrh rmn. P^'^Perty belonging to the complainant which may be 
j . •' found within the jurisdiction of the Magistrate of the 

^ ' District ; and such order shall authorize the distress 

and sale of any moveable property belonging to the complainant without the 
jurisdiction of the Magistrate of the District, when the order has been endorsed 
by the Magistrate of the District in which such property is situated, and, if the 
sum awarded cannot be realized by means of such distress, by imprisonment of 
the complainant in the civil jail, for any time not exceeding thirty days, unless 
such sum is sooner paid. 

Code of 1861 : S, 270. 

270. In any case where the Magistrate shall dismiss the complaint as 
frivolous and vexatious, it shall be lawful for him 

in discretion, by his order of dismissal, to 
amends in cases of frivolous t i ’’ y • i i n j. 

and vexatious complahits. »'vard that the complainant shall pay to the 
^ accused person such amends, not exceeding fifty 

rupees, as to such Magistrate shall seem just and reasonable. The sum so 
awarded shall be recoverable by distress and sale of the moveable property 
belonging to the complainant, which may be found within the jurisdiction of the 
Magistrate of the District and in default of such distress by imprisonment in the 
civil jail, for any time not exceeding thirty days unless such amends shall be 
sooner paid. 
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(2B) When any person is imprisoned under suh- 
seetion ( 2 A ), the provisions of sections 68 and 69 of the 
Indian Penal Code shall, so far as may be, apx)ly. 

(2C) No person who has been directed to pay 
compensation under this section shall, by reason of 
such order, be exempted from any civil or criminal 
liability in respect of the complaint made or informa- 
tion given by him : 

Provided that any amount paid to an accused 
person under this section shall be taken into account 
in awarding compensation to such person in any sub- 
sequent civil suit relating to the same matter. 

(8) A. complainant or informant who has been 
ordered under sub-section by a Magistrate of the 
second or third class to pay compensation or has been 
so ordered bj’’ any other Magistrate to pay compensa- 
tion exceeding fifty rupees may appeal from the order, 
in so far as the order relates to the payment of the 
compensation, as if such complainant or informant 
had been convicted on a trial held by such Magistrate. 

(i) When an order for payment of compensation 
to an accused person is made in a case which is subject 
to appeal under sub-section (3), the compensation 
shall not be paid to him before the period allowed for 
the presentation of the ai^peal has elapsed, or, if an 
axDpeal is presented, before the appeal has been decided 
and, where such order is made in a case which is not 
so subject to ajxpeal, the compensation shall not be 
paid before the expiration of one month from the date 
of the order. 

Sub-sections (1) to (20) were substituted for the original snb-scctions (1) nnd 
(2) by the Code of Criminal rroecdure (Amendment) Act, XVIII of 1923. 

Synopsis 


1. Legislative changes. 

2. Object and applicability of the 

section. 

3. “Upon complaint or upon infor- 

mation given to a police-officer 
or to a Magistrate.” 

4. “Accused of an offence.” 

5. “Triable by a Magistrate.” 

6. Magistrate by whom the case is 

heard. 

7. “Discharges or acquits.” 

8. False and either frivolous or 

vexatious. 

9. “By his order.” 

10. “Call upon him to show cause.” 


11. “Shall record and consider any 

cause” — Sub-section (2). 

12. “For reasons to be recorded.” 

13. Amount and nature of compen- 

sation. 

14. Who can be ordered to pay 

compensation. 

15. To whom compensation can be 

awarded. 

16. Imprisonment in default of com- 

pensation — Sub-sections (2A) 
and (2B). 

17. Noexemptionfromcivilor crimi- 

nal liability — Sub-section (2C). 

18. Abatement. 

19. Appeal — Sub-section (3). 

20. Revision. 


Section 250 



1462 FALSE, FEIVOLOUS OR VEXATIOUS ACCUSATIONS 


Section 250 
Hotel 


other Tonics (miscellaneoxts) 


Absence of eomplninnnt — Procedure. 
See Note 10. 

Acquittal owing to absence of com- 
plainant. See Note 7. 

Appellate Court has no power to award 
compensation. See Note G. 

Case heard by two jMagistrates — Magis- 
trate deciding is to act. See Note 6. 

Cases on police-report — Section inapplic- 
able. See Note 3. 

Cattle Trespass Act — Complaint under. 
See Note 4. 

Charge framed — No b.ar. See Note S. 

Compensation not fine, but recoverable 
as fine. See Note 13. 

Complainant — Servant or master. See 
Note 14. 

Composition. See Note 7. 

Co-accused convicted — Still compensa- 
tion awarded. See Note 15. 

Death of party pending revision. See 
Note 18. 


Dismissal of complaint — Section inappli- 
cable. See Note 7. 

General, special or local Acts. See 
Note 4. 

Guardian of a minor complainant. See 
Note 14. 

Informant when liable and when not. 
See Notes 3 and 14. 

Magistrate without jurisdiction. See 
Note 5. 

Notice to accused — In appeal. See 
Note 19. 

Notice to accused — In revision. See 
Note 20. 

Petition under S. 488 — Section inappli- 
cable. See Note 4. 

Security proceedings. See Note 4. 

Several offences — Conviction only for 
some — Section inapplicable. See Note 7. 

Summary cases. See Notes 2 and 12. 

Summons and warrant cases. SeeNoteff, 

Village Magistrate. See Note 3. 

■Withdrawal. See Note 7. 


1, Legislative changes. 

Changes made in 1869 — 

(1) Under S. 270 of the Code of 1861, the compensation awarded could 
not exceed rupees fifty, w’hether there were one accused person or 
more.^ Act vni of 1869 amended the section and made rupees fifty 
awardable as compensation for each of the accused where there 
were more than one." 

(2) The words “false and frivolous” were changed into “false or 
friA'olous.”^ 

Changes made in 1872 — 

The second part of S. 270 of the 1861 Code relating to the mode of 

recovery of compensation was omitted in S. 209 of the Code of 1872, 

provision having been made therefor in S. 307 of the latter Code. 

Changes made in 1882 — 

(1) For the words “dismiss the complaint as frivolous or vexatious” and 
“by his order of dismissal,” the words “acquits the accused under 
S. 245 or S. 247” and “is of opinion that the complaint was frivolous 
or vexatious” and “bj’’ his order of acquittal” were substituted. 

(2) The provisions as to recovery of the sum awarded, as if it were a fine 
and imprisonment if the same is not realised were re-introduced 
as paragraph 2. 

(3) Paragraph 3 was added. 

Changes made in 1891 — 

Act IV of 1891 repealed S. 250 of the Code of 1882 and in its place 


Section 250 — Note 1 

1. (’67) 8 Suth W E Or 54 (55), Queen v. Lalloo Singh. 

(’70) 2 N W P H C R 430 (431), Queen v. Oopal. 

2. (’70) 14 Sutli WR Or 75 (75), In re Bhyroo Lall. 

3. (’03) 30 Cal 123 (132) : 6 C W N 799 (FB), Beni Madlmh v. Kumud Kumar, 
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substituted S.5G0 at tlie end of that Code. The chief changes made 
were in suh-seetion (i) — 

(l) After the word ‘complaint’ the words “or upon information given 
to, a police-officer or to a Magistrate, a person is accused before a 
Magistrate of anj' offence triable by a Magistrate” were added. 

•{ 2 ) After the word “Jlagistrate” the words “by whom the case is heard” 
were added. 

•(3) For the words “acquits, etc.,” the words “discharges or acquits” 
wore substituted. 

•{4) The provisos as to the recoiling and considering the objections of 
the complainant and the recording of reasons for the orders were 
added. 

■(5) Paragraphs 3 and 4 regarding appeals were added. 

Changes made in 1S9S — 

There was no change in the Code of 1S9S. 

Changes made by Act XVIII of 1923 — 

'(1) In sub-sections (i) and (2) : 

(a) For the words “frivolous or vexatious,” the words “false and 
either frivolous or vexations” wore substituted. 

(b) The words beginning with “if the person upon whose com- 
plaint” to the end of sub-section (l) were new. 

(c) Tho words “fifty rupees” were replaced by the words “one 
hundred rupees or if the Magistrate is a Magistrate of the 
third class, not exceeding fifty rupees.” 

•(2) The proviso to old sub-s. (2) was incorporated in the newly added 
sub-section (2a) and the old sub-section (2) was omitted. 

•{3) Sub-section (2b) is new.' 

(4) Sub-section (2C) is new. The proviso is the same as sub-s. (5) (now 
repealed) of the Code of 1893. 

'(5) In sub-s. (3) for the word and figure “sub-s. (l)” the word and figure 
“sub-s. (2)” were substituted and after the words “pay compensation” 
the words “or has been so ordered by any other Magistrate to pay 
compensation exceeding fiftj’^ rupees” wore added. 

'(e) In sub-section (4) the last sentence is new. 

2. Object and applicability of the section. — The object of 
the section is twofold, firstly, to award by a summary order some 
■compensation to the person against whom a frivolous or vexatious 
•accusation is brought, leaving it to him to obtain further redress 
against the complainant, if he seeks for it by a regular civil suit or 
criminal prosecution,^ and secondly, to deter persons from making 
vexatious and frivolous complaints.^® The powers, however, should 

Note 2 

1. (’03) 30 Cal 123 (129) : 6 C W N 799 (FB), Beni Madhub v. Kumnd Kumar. 
ISee (’40) AIR 1940 Sind 134 (136) : 41 Cr. L. J. 789 : ILK (1940) Ear 470 (FB), 
Md, Hashin v. Emperor.J 

la. (’02) 15 0 P L E 194 (196), Pannalal v. Amrit Bao. 

•(’98) 21 Mad 237 (239) : 2 Weir 312, Adiklcan v. Alagan. 

<’04) 1 Cr.L.J. 433(434):26An 512:1 ALJ 234:1904 AWN 116, Bmdcsriv.jBmpcrori 
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Section 250 
Notes 2-3 


never be used as a punitive measure.^'’ 

Under the Code as it stood before it was amended in 1891, it 
was held that this section applied only to summons-cases and not 
to warrant-cases.^ For the changes introduced in 1891, see Note 1. The 
present section is api>licable to any case.® It is applicable also to 
cases triable summarily whether tried summarily or not.^ 

3. “Upon complaint or upon information given to a 
police-officer or to a Magistrate.” — Before the year 1891 the 
corresponding section of the old Code applied only where a case was 
instituted upon a complaint and not to cases instituted on any 
information.^ After the amendment of that section in 1891 and also 


lb. (’81) 1881 All W N 1G7 (1G8), In re Sarnam. 

2. (’81) 1881 All W N 154 (154), Empress v. Angu. 

(’81) 1881 All W N IGl (161), Empress v. Jokhan. 

(’82) 1882 All W N 116 (116), Jngmohan v. Shcobalak. 

(’83) 1883 All W N 130 (130), Niazullah v. Najjn. 

(’85) 1885 All W N 45 (45), In the matter of liarbans. (The mere fact that Magis- 
trate chooses to treat a serious chai’ge as a summons case does not bring it under- 
the provisions of S. 250 and compensation therefore cannot be legally awarded.) 
(’85) 1885 All W N 258 (258), Ealka v. Babn. (Do.) 

(’68-69) 5 Bom H C E Or 12 (12), Beg. v. Eamji. 

(’70) 7 Bom H C E Cr 58 (58, 59), Beg. v. Giirlingapa. 

(1864) 1 Suth W E Cr 1 (1, 2), Chidi Ghowbee v. Bhowany. 

(1864) 1 Suth W E Cr 6 (7), Assurnddcc Khan v. Babii, Khan. 

(1865) 2 Suth W E Cr 57 (57, 58), Queen v. Gogul Sein. 

(1865) 3 Suth W R Cr 60 (60), Queen v. Nijanund. 

(1865) 3 Suth W E Cr 70 (70), Jiihooran v. Girdharee Bam, 

(’66) 5 Suth W R Cr 1 (1), Bateeah v. Phokondee. 

(’66) 6 Suth tv R Cr 55 (55), Jalil Munshi v. Farnan Hosscin. 

\’G7) 7 Suth W R Cr 11 (12), Jharu v. Bahar Ali. 

(’67) 7 Suth W E Cr 12 (12), Dhurai Noshyo v. Hubee Nashya. 

(’67) 7 Suth W R Cr 40 (40), Chootoo Dhoon Bharbhoma v. Abdul Mcah. 

(’67) 8 Suth W R Cr 54 (54), Queen v. Lalloo Smgh. 

(’72) 17 Suth W R Cr 1 (1, 2), Asgur Howladar v. Asaruddin. 

(’72) 18 Suth W E Cr 6 (7), Gunamanec v. Harce Dutta. 

(’73) 20 Suth W E Cr 59 (59, 60), Jitam Khan v. Dxirga Singh. 

(’74) 22 Suth W E Cr 12 (13, 14), Badhanath v. Wooma Churn. 

(’66) 1866 Pun Ee No. 14 Cr, p. 14, Boola v. Buggoo. 

(’66) 1866 Pun Ee No. 27 Cr, p. 28, Ealoo \. Emam Bux. 

(’66) 1866 Pun Ee No. 102 Cr, p. 101 (101), Jumna Dass v. Bamla. 

(’69) 1869 Pun Ee No. 6 Cr, p. 5, Ghulam Yasecn v. Khanan Khan. 

(’70) 1870 Pun Ee No. 28 Cr, p. 45 (46), Ahmed v. Ehoda Bux. 

(’86) 1886 Pun Ee No. 31 Cr, p. 74 (75), Empress v. Savman Singh. 

(’87) 1887 Pun Ee No. 17 Cr, p. 34 (35), Empress v. Glmlam Hossain. 

(’69-70) 5 Mad H C E App xl (xl). 

(’71) 6 Mad H C R App xlix (xlix). 

[See (’68) 10 Suth W B Cr 49 (49), Hothoor Laloog v. Hindoo Singh."] 

[Nee also (’83) 6 Mad 316 (318, 319), Sovm v. Queen. (Complaint and proof in. 
support thereof showing accused to be guilty of ofiences under S. 323, Penal- 
Code — Magistrate issuing summons to answer charge under S. 352 — On 
examining witnesses discharging accused and awarding compensation — Held 
order awarding compensation was illegal.)] 

[But see (’70) 13 Suth W E Cr 39 (40), Modhoosoodun v. Joyram. (Three distinct 
charges two of which being offences triable as summons-cases and one as 
warrant-case — Blagistrate can award compensation to accused if he considers- 
the charges with refei’ence to summons-cases to have been vexatious.) 

(’75) 23 Suth W E Cr 17 (18), Kali Churn v. Shoshce Bhooshun.] 

3. (’27) AIE 1927 Oudh 175 (175) : 28 Cri L Jour 450, Paigambar v. Emperor. 

4. (’81) 11 Mad 142 (143) ; 2 Weir 314, Queen-Empress v. Basava. 

• Note 3 

1. (’84) 6 All 96 (97) : 1883 AWN 224, Ishri v. Bakhshi. 

(’84) 7 Mad 563 (563, 564), Queen-Empress v. Polavarapu. 
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under the present section a case instituted “upon information given 
to a police-officer or to a Magistrate” is 'nuthin the section." 

As has been seen already in section 4 (l) (h), a police-report is not 
a complaint and comiiensation cannot be awarded in a case instituted 
on such report.* The words “information given to a police-officer” 
mean information given and entered in the register of cognizable cases 
under S. 154 of the Code,'* and the words “information given to a 
Magistrate” refer to such information as falls within s. 190 (l), clause (c) 
of the Code.'*® A statement by a person to a police-officer in the course 
of a police enquiry is not an “ information” given to him and a case 
instituted on the basis of such statement is not within the section.* 
But where a person points out two persons to the police as those who 
assaulted him and the police treats this as first information, the case is 
one that falls under this section.® 

The report of a Civil Court Amin to the Civil Court that ho has 
been obstructed in the execution of the process entrusted to him is 
neither a complaint nor information to a policc-oflicor or to a Magis- 
trate, and where the Civil Court directs a prosecution on the basis of 
such report, the Amin cannot be ordered to pay compensation under 
this section.” Similarlj', where .-v tells B and B tells o and c tells the 

2. (’39) AIR 1939 Oudli 101 (102). Gajadhar v. Emperor. 

(’26) AIR 1920 All 105 (100) : 27 Cri L Jonr 35, Jairaj Singh v. Eansi. (Making 
a report to the policc-oflicer amounts to giving information to police-ofTioer.) 

(’20) AIR 1920 All 295 (290) : 27 Cri L Jour 702, Faridiidin v. Emperor. 

(’10) 11 Cr. L. J. 201 (201, 202) : oladCB.5(idii{Ca\),JogdamiPcrshadv.Mahadco 
Eandoo. , {0e.se instituted ultiin.itely upon police-report but originally upon infor- 
mation given to the policc-oiScer falls within S. 250.) 

(’25) AIR 1923 Oudh 558 (558) : 20 Cri L Jour 527, Ilafiz Khan v. Emperor. 

3. (’40) .4ffi 1940 Sind 134 (133) : 41 Cr L J 769 : I L R (1940) Kar 470 (FB), 
ilfd. Hashin v. Emperor.- 

(’83) 1883 All W N 257 (257), Empress v. Durga. 

(’01) 1901 All W N 142 (142), King-Emperor v. Habib. 

(’98) 22 Bom 934 (933), Queen-Empress v. Salcar Jan Mahomed, (Case instituted 
upon information given by police-officer.) 

(’94) 21 Cal 979 (984), Bamjeevan Koormi v. Durga Charan, (Do.) 

(1900) 5 Cal W N 370 (371, 372), Sheobaran Ojha v. Nunmonia Doshad. (Do.) 
(’03) 7 Cal 'W N 200 (208), Sped Bahadur Ali v. Hur Mahomed, (A police-ofHcer 
acting under the Calcutta Police Act does not come within S. 250.) 

(’79) 1879 Pun Re No. 10 Cr, p. 43 (44, 45), Karm Ilahi v. Morrison. 

(’97-01) 1 Upp Bur Rul 08 (70), Queen-Empress v. Sahaioath Ali Khan, (21 Cal 
979, followed — Police-officer making report of the commission of an offence does 
not become a complainant.) ' ' 

(’32) AIR 1932 Sind 150 (150) : 20 Sind L R 299 : 33 Cri L Jour 044, Saleh v. 
Emperor. (S. 250 does not apply to case instituted at the instance- of the police.) 

4. (’20) AIR 1920 Sind 73 (74) ; 13 Sind L R 160 : 21 Cri L Jour 49, Wali 
Mahomed v. Emperor. 

4a. (’40) AIR 1940 Sind 134 (135) : 41 Cr. L. J. 789 : I L R (1940) Kar 470 (FB), 
Md. Hashin v. Emperor, 

5. (’20) AIR 1920 Sind 73 (73,74): 13 SLR 166: 21 Cr.L.J. 49, WaliMd. v. Emperor. 
(’16) AIR 1916 Pat 211 (212) : 1 Pat L J 106 : 17 Cri L Jour 336 (336), Sarjng 

Prasad Singh v. Emperor. 

6. (’20) AIR 1920 Sind 41 (42) : 14 Sind L R 108 r 22 Cri L Jour 120, Faiz 
Muhammad v. Emperor. 

7. (’04) 26 All 183 (184) ; 1903 A W N 216^ In the matter of Bam Padaralh. 
(’88) 1888 All TV N 216 (216), In the matter of Nain Suhh. 

(’75) 1 Bom 175 (176, 177), In re Keshav Lahshman. 

(’93) 20 Cal 481 (482, 483), Bharut Ghundcr Nath v. -Jabed -Mi Biswas. 

(’10) 11 Cr.L.J. 634 (634) : 8 I. C. 382 : 1910 Pun Re No. 25 Cr, Emperor v. Abdul.. 
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police, A cannot be said to give any information to the police and no 
order can be made against bim under this section.® The High Court 
of Allahabad has, however, held in the undermentioned case® that 
where A tells B about C with a view to securing the punishment of C 
and B informs the ]\Iagistrate, A can be ordered to pay compensation. 
It is submitted that this view is not correct. Where, however, the 
information is given by A to a person whose duty it is to report the 
same to the police or the Magistrate (as in cases coming under s. 45,of 
the Code), the latter only acts as a channel for conveying the informa- 
tion given by A who can therefore be ordered to pay compensation.^® 

5, “Accused of an offence.” — The section by its terms apjjlies 
only where in pursuance of a complaint or information a j)erson is 
accused before a Magistrate of an offence. It does not, therefore, apply 
to the following cases where there is no accusation of any 'offence' as 
defined in s. 4 (i) (o) of the Code : — 

1. Security proceedings under S. 107^ and S. 110.® 


(’13) 14 Cri L Jouv 1 (1, 2) : 18 Ind Gas 145 (Bom), In re Kisandas Hirachand. 
(Deposition of decree-boldors in the course of proceedings started on obstruction 
to attachment is not a complaint.) 

8. (’29) 1929 Mad W N 785 (785), Vclayiida Udayan v. Thandan Talayari. 

[Sec also (’40) AIE 1940 Sind 134 (136) ; 41 Cr.L.J. 789 : I L B (1940) Kar 470 

(FB), Md. Hasliin v. Emycror. (This section provides a remedy which does not 
contemplate an inquiry into a chain of informants to ascertain who is real as 
against the formal complainant.)] 

9. (’18) AIR 1918 All 111 (111) : 40 All 79 : 19 Cr.L.J. 76, Emperor v.Bahawal. 

10. (’24) AIR 1924 JIad 91 (92) : 24 Gr. L. J. 717, Kalhjaporinnal Naidu v. 
Bavaji Shaib. 

(’14) AIE 1914 Mad 694 (695) : 39 Mad 1006 : 15 Cri L Jour 431, Nachimullm v. 
MutUtisami. 

i'll) AIR 1917 Mad 660 (661) : 18 Gri L Jour 11 (12, 13), Margasahaya Chetty 
V. G. Nadiahba. 

(’17) AIR 1917 Mad 967 (968) : 17 Cri L Jour 503 (503), Thonolcadavath Aiualla 
V. Amviian Mannil Kuttiali. 

(’15) AIR 1915 Mad 1076 (1076) : 16 Cri L Jour 248 (248), Marndai Yecran v. 
Pichan Amhalagaran. 

(’12) 13 Cr. L.J. 29 (29, 30) : 13 Ind Cas 221 (Mad), In re Arulanantham Pillai. 
(Information to village Magistrate cannot be regarded as information given to 
police within S. 250 though village Magistrate is bound to report offence to police.) 
[But soe (’01) 25 Mad 667 (668, 669) : 2 Weir 318, King-Emperor v. Thammana 
Bcddi. [A made complaint to village Magistrate who sent a report to police who 
submitted charge sheet — Accused dischai-ged and A ordered to pay compensation 
— Held village Magistrate not being Magistrate within S. 250, A could not bo 
ordered to pay compensation.)] 

Note 4 

1. (’10) 11 Cr.L.J. 446 (446) : 7 I. C. 290 (All), Bam Sulch Bai v. Mahadco Bai. 
(’14) AIR 1914 All 370 (370, 371) : 36 All 382 : 15 Cri L Jour 578, Bindhaohal 

Prasad Bai v. Lai Bchari Bai. 

(’22) AIR 1922 All 321 (321) : 23 Cr. L. J. 474, Mannu Khan v. Chandi Prasad. 
(’23) AIR 1923 All 332 (332) : 45 All 363 : 24 Cr.L.J. 228, Bam Badan v. Janki. 
(’27) AIR 1927 All 531 (532);49 All 750:28 Gr.h.J.GOi.BaijNatliY.KaliGharan. 
(’12) 9 All L J lOn. (lOn), In re Ohatlar Singh. 

(1900) 25 Bom 48 (49) : 2 Bom L R 339, In re Govind Hanmant. 

(’84) 1884 Pun Re No. 37 Cr, p. 72 (72), Jay Singh v. Kanhya. 

(’93) 1893 Pun Re No. 16 Gr, p. 70 (71), Hazarimal v. Mcmanmal, 

(’96) 1896 Pun Re No. 4 Cr, p. 13 (13), Natha Singh v. Pala Singh. 

(’02) 1902 Pun Re No. 33 Cr, p. 86 (87), Crown v. Kaura. 

(’35) AIR 1935 Lah 29 (30), Bohcl v. Kaura. 

See also S. 107 Note 2. 

2. (’93) 15 All 365 (366, 367) : 1893 All W N 114, Queen-Empress v. LakhpaL 
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2. Application for maintenance under S. 4SS.® 

3. Complaints under s. l of the Workman’s Breach of Contract 

' Act, xm of 1859.^ 

4. Complaint under S. 28 of the Bombay Police Conveyance Act/ 

5. Complaint under s. 41 of the Bombay District Police Act.® 

The section applies to a complaint under S. 20 of the Cattle 

Trespass Act, as it has specifically been introduced in the Code of 189S 
as an offence under the Code. Therefore the undermentioned rulings," 
holding that compensation could not be awarded in such cases, are no 
longer law. 

It was held in a decision under the Code of 1861 tliat the provi- 
sions of this section were inapplicable to a complaint under a special 
law® and in another that it would bo applicable.® Under the present 
section it is applicable to a case of “any" ofl’ence, as for example, 
under the Railways Act, xvm of 1854.*® 

5. “Triable by a Magistrate.” — The offence must be one 
which is triable by a Magistrate,^ that is, one which is shown as triable 
by a Magistrate in column 8 of Sch. II.® Thus, the section does not 
apply to cases where the offence is triable exclusively by the Court of 
Session but is enquired into by the ^Magistrate under Chapter xvni of 
the Code® or is even tried by him under the special powers under S, 30 


(’70) 2 N W P H C R 417 (448), Queen v. BalMshan. ■ 

See also S. 117 Note 5. 

3. (’10) 11 Cri L ilour 150 (157) : 4 Ind Cns 1013 (Mad), Amhoo v. Baboo, 

See also S. 4 (1) (h) Note 11 and S. 488 Notes o and 27. 

4. (’19) AIR 1919 All 395 (395, 396) : 41 All 322 : 20 Cr. L. J. 570, Jamil Ahmad 
V. Muhammad Ishaq. 

(’92) 1892 Rat 017 (018), Queen-Empress v. Namdeo. 

(’99-1900) 4 Cal W N 253 (254), In the matter of Bam Sarup Bhahat. 

5. (’20) AIR 1920 Bora 350 (350) : 44 Bom 463 : 21 Cr.L..T. 380, In re Valli Mitha. 

6. (’13) 14 Cri L Jour 320 (320) : 0 Sind L R 254 : 19 I. C. 1008, imperator v. 
ML Khairi. 

7. (’90) 18 All 353 (353) : 1890 All W N 98, Meghai v. Shcobhih. 

f’8G) 13 Cal 304 (305), Kalachand v. Gudhadhar Biswas. (9 Mad 102, followed.) 
(’86) 9 Mad 102 (102) : 2 Weir 315, Pitchi v. Anhappa. 

(’86) 9 Mad 374 (375) : 2 Weir 315, Kottalanada v. Muthaya. 

See also S. 4 (1) (h) Note 11 and S. 4 (1) (o) Note 5. 

8. (’70) 14 Suth W R Cr 36 (39), Queen v. Abdul Azeez Khan. (Case under Act 
VII of 1864 B. C.) 

9. (’72) 1872 Pun Re No. 1 Cr, p. l(l),.4Brt Ditta v. Shere Mahomed. (Case under 
Cattle Trespass Act.) 

10. (’72) 4 N W P H C R 94 (96, 97), Queen v. Turner. 

Note 5 

1. (’27) AIR 1927 Ondh 175 (176) : 28 Cri L .Jour 450, Paigambar v. Emperor. 
(’27) AIR 1927 All 744 (744) : 28 Cr.L. J.983, Bansidharv. Ghunni Lai. (Olience 

was triable by a Court of Session.) 

(’22) AIR 1922 All 188 (188) : 23 Cr.L. J. 319, Sarup Sonar wBam Sundar (Do.) 
(’16) AIR 1916 Bom 96 (96) : 18 Cr. L. J, 463, Emperor v. Chhaba Dolsong (Do.) 
(’86) 2 Weir 316 (316), In re Poligadu. (Do.) 

[See (’10) 11 Cri L Jour 396 (396) : G I C 735 (Lah), Bamjan v. Bajan. (Magis- 
trate empowered under S. 30 passing order under S. 250 in a case triable by a 
Court of Session, as an Additional Sessions Judge — Order held wrong.)] 

2. (’30) AIR 1930 Lah 482(483):11 Lah 558:31 Cr.L.J. 1133, A77iireLaZv.J3r?!p<’ror. 

3. (’37) 1937 M W N 96 (96), Shama Bao v. Emperor. (Complaint under Ss. 395, 
342 and 352, Penal Code — Accused discharged under S. 209 (2), Cr. P. C. — 
Order for compensation is illegal.) 

■(’18) AIR 1918 All 126 (126):40 All 615:19 Cr.LJ.tOtj.naitBamx.GangaSahai. 
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of the Code.'’’ 

Where a complaint is made of offences some of which are triable 
by the Magistrate and some by the Sessions Court, and the accused is 
discharged in respect of all the offences, an order for compensation can 
he passed under this section only in respect of the offences triable by 
the Magistrate” and not in respect of the other offences also.® 

In filing a complaint, the complainant must, for the purposes of 
this section, be deemed to make an accusation which includes- not 
merely the offence charged therein hut also any offence which the 
facts in the complaint disclose in the light of any enquiry or trial. 
The more fact that the complaint charges the accused with an offence 
M'hich is not triable by a Magistrate does not oust the jurisdiction of 
the Magistrate to pass an order under this section, if after enquiry 
the Magistrate finds that the accusation is really one in respect of an 
offence triable by him.^ But it is not incumbent upon a Magistrate to 
find whether a case is triable by a Court of Session or by himself and 
if he tries an accused for an offence prima facie triable by him, an 
order under this section is not illegal even if really the facts prove 


(’22) AIR 1922 All 188 (188) : 23 Cri L Jour 319, Samp Sonar v. Bam Sunder, 
(’27) AIR 1927 All 744 (744) : 28 Cri L .Tour 983, Bansidhar v. Chunni Lai. 

(’31) AIR 1931 All 355 (355) : 53 All 461:32 Cr.L.J GlO.Shiam Lai v.N and Earn. 
(’98) 1898 Rat 961 (961), Queen-Empress v, Bavabhai ICesarising. 

(’16) AIR 1916 Bom 96 (96) : 18 Cri L Jour 463, Einporor v. Ohabba Dolsingh. 
(’02) 1902 Pun Re No. 14 Cr, p. 39 (40), Grown v. Hamirchand. 

(’30) AIR 1930 Lab 482 (483):11 Lab 558:31 Cr, L. J. 1133, Amin Lai Emperor. 
(’80) 2 Weir 315 (316), In re PoUgadu. 

(’09) 9 Cri L Jour 502 (502) : 2 I. C. 159 (Mad), In re Eesava Panda. 

(’93-1900) 1893-1900 Low Bur Rul 443 (443), Ma Pwa Yon v. Ma 7 ing Po Mija 
(OCence under S. 366, Penal Code, not triable by a Magistrate — This section is 
not applicable.) 

4. (’19) AIR 1919 Lab 192 (193) : 1919 Pun Re No. 1 Cr : 20 Cri L Jour 141, 
Mahomed Hai/at v. Bhola. 

(’02) 1902 Pun Re No. 26 Cr, p. 74 (7-5) : 1902 P L R No. 139, Croion v. Qad^c. 
(’19) AIR 1919 Lab 227 (228) : 1919 Pun Re No, 15 Cr : 20 Cri L Jour 495, 
Shankar Sahai v. Emperor. 

(’23) AIR 1923 Rang 15 (15) : 11 Low Bur Rul 151 : 23 Cri L Jour 289, ilfo E 
Dole V. Maung Po Than. 

(’30) AIR 1930 Lab 482 (483); 11 Lab 558:31 Cr.L.J. 1133, AminLal y. Emperor. 
[Cut sec (’36) AIR 1936 Rang 230 (231) : 37 Cri L Jour 773 : 14 Rang 378, Ma 
Sin V. Matmg Maung Lay. (Trial by special power Magistrate of complaint 
under S. 376 of Penal Code — Order discharging accused imssed — Magistrate is 
entitled^ to pass order directing payment of compensation under S. 250, altbougb 
oSence is exclusively triable by Sessions Court,)] 

See also S, 30 Note 3, 

5. (’30) AIR 1930 Lab 482 (483): 11 Lab 558: 31 Cr.L.J. 1133, Amin Lai v. Emperor. 
(’19) AIR 1919 Lab 227 (228) : 1919 Pun Re No. 15 Cr : 20 Cri L Jour 495, 

Shankar Sahai v. Etnperor. 

[See however (’26) AIR 1926 All 159 (160) : 48 All 166 : 27 Cri L Jour 0, Hari- 
har p at v. Maksud Ali. (Complaint for offences some of which triable by 
Magistrate and some triable exclusively by Court of Session — On accused being 
discharged as to all offences, order for compensation cannot be passed.)] 

6. (’30) AIR 1930 Lab 482 (483): 11 Lab 558: 31 Cr.L.J. 1133, Amfji Lai v. Emperor. 
(’18) AIR 1918 All 120 (126): 40 All 615: 19 Cr.L.J. 706, Bait Bam v. Ganga Sahai. 

7. (’39) AIR 1939 Lab 122 (123) : I L R (1938) Lab 619 : 40 Cri L Jour 515, 
Painda v. Mt. Gxdab KhaLin. 

(’21) AIR 1921 Sind 105 (106) : 16 Sind L R 205 : 26 Cri L Jour 265, Hamandas 
T. Ahmad Khan. 

(’31) AIR 1931 All 355 (356) : 53 All 461 ; 32 Cri L Jour 670, Shiam Lai v. 
Band Bam. 
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the ofTonce to he one trinhlo by a Court, of Session/® The question, 
therefore, tthether an oR'ence is triable by a ^lagistrate is not to be 
decided solely by the complaiitt. The proper criterion is the foiun of the 
proceeding, i. e., •udiether they trere conducted under chapter XVIII or 
chapter XXI.® 

Where a particular illagistrate, hou’cver, has no pou'cy to try a 
case even though it is triable by a ^Magistrate, he cannot award 
compensation as he has not the power to try the case itself.® 

6. Magistrate by whom the case is heard. — It is only the 
Magistrate by whom the “case h heard” that can pass an order under 
this section.^ It is not the intention of the Legislature that one 
lllagistrate should deal with the case and call upon the complainant 
to show cause and that another Magistrate should pass an order for 
compensation.’ Thus, an Appellate Court® cannot, when reversing a 
conviction, act under this section. Even a High Court cannot in 
revision pass an order for compensation, .although it is of opinion that 
such an order should bo made.^ See also Note 89 to s. 423. 

The words “the Magistrate by whom the case is heard” do not, 
however, mean that the evidence must have been heard by him but 

7a. (’22) AIR 1922 Mad 223 (223, 221) ; 45 Mad 29 : 23 Cr.L.T. 232, Mahajaman 
Y enhalarayar v. Vcnltalarayar. 

(’30) AIR 1930 All 280 (280) ; 31 Cri L .Tour 503, Balhishen v. Emperor. 

8. (’31) AIE 1931 All 305 (350) : 03 All 401 : 32 Cri L Jour 070, Shiam Lai v. 
Nand Bam. 

9. (’09) 9 Cri L Jour 502 (502) ; 2 Ind Cas 159 (Mad), In re Kesava Panda, 

Note 6 

1. (’40) AIR 1940 Rang 278 (279): 1940 Rang LR502, King \.Mg. Kliin Maung, 
(’39) AIR 1939 Sind 321 (321) : 41 Cr. L. J. 53 : 1 L R (1910) Kar 119, Emperor 

V. .ITd. Alan. 

(’00) 3 Cr. L. J. 441 (442) : 28 All 025 : 3 A L 3 382 ; 1900 A W N 145, Emperor 
V. Chilian. 

(’24) AIR 1924 All 224 (224) : 40 All 80 : 25 Cr.L.J. 907, Chedi v. Bam Lai. 

(’ll) 12 Cr.L.J. 529 (531) : 12 I. C. 297:39 Cal 157 (FB), Mchi Singh v. Mangal. 
(’29) AIR 1929 Cal 702 (705) : 31 Cr.L.J. 828, Bajaravi Majhi v. Panchanan Ghosh. 
(’26) AIR 1920 Lah 427 (427) : 7 Lah 152 : 27 Cr.L.J. 570, Notified Area, Kharar 
V. Karla Bam. 

2. (’39) AIR 1939 Sind 321 (321) : 41 Cr.L.J. 53 : 1 L R (1940) Kar 119, Emperor 
v. Md. Alan, 

(’29) AIR 1929 Cal 702(705): 31 Cr.L.J. 823, Bajaram Majhir. Panchanan Ghosh. 
(’92) 1892 All W N 58 (58), In the matter of Mdhadeo Tixeari. 

3. (’40) AIR 1940 Rang 278 (279) : 1940 Bang L R 502 (500), The King v. Mg. 
Khin Mating. (Such an order cannot be an order incidental to the order of 
acquittal under S. 423 (1) (d) of the Code.) 

(’06) 3 Cri L Jour 441 (442) : 28 All 025 : 3 ALJ382 : 1900 AWN 145, Emperor 
V. Ghiitan, 

(’24) AIR 1924 All 224 (224) : 40 All 80 : 25 Cri L Jour 907, Chedi v. Bam Lai. 
(’01) 3 Bom L R 841 (842), Bari Ghand v. Fahir Sadrtiddin. 

(’ll) 12 Cri L Jour 529 (531, 532) : 12 I C 297 : 39 Cal 157 (FB), Mehi Singh v. 
Mangal Khanda. (Overruling 11 Cri L Jour 46.) 

(’26) AIR 1926 Lah 427 (427) : 7 Lah 152 : 27 Cri L Jour 570, Notified Area, 
Kharar v. Karla Bam. 

(’74) 8 Mad H C R App vii (vii). 

4. (’40) AIR 1940 Rang 278 (279) : 1940 Rang L R 502 (505, 606), The King v. 
Mg. Khin Mating. 

(’39) AIR 1939 Sind 321 (322) ; 41 Cr. L. J. 53 : 1 L R (1940) Kar 119, Emperor 
v. Md. Alan. 

(’28) AIR 1928 All 95 (90) : 29 Cri L Jour 274, Amimillah v. Emperor. 

See also S. 250 Note 0. 
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mean “the Magistrate by whom the case is decided.” So, where part 
of the evidence is heard by one Magistrate and the rest of the evidence 
is heard and the case is decided by another, the latter is competent to 
order compensation under this section.® A Magistrate by whom a case 
is “heard” need not be the one before whom it was instituted.® 

7. “Discharges or acquits.” — Under the Codes of 1861 and 
1872, compensation could be awarded only where the complaint was 
dismissed as being frivolous or vexatious. There .was a divergence 
of opinions as to whether it could be awarded in cases of acquittal.’^ 

The Code of 1882 provided for the award of compensation only in 
cases where the accused was acquitted under 8.245 or 8.247.^ An 
acquittal by reason of withdrawal of the complaint was not within 
the section.® 

After the amendment in 1891 (see Note l) the Magistrate can act 
under this section when he either discharges or acqiiits an accused 
person.'* The acquittal may be either one under 8. 245 or 8. 247 or may 
he one passed on the withdrawal of the complaint. But the acquittal 
must be one made by the Magistrate hhnsclf. The composition of an 
offence under 8.345 has by itself the effect of an acquittal hut there 
is no order by the Magistrate himself recording an acquittal. The 
section is not applicable to such cases and no compensation can be 
awarded.® 

Where the accused is neither discharged nor acquitted, this 
section does not apply and no compensation can be awarded to him.® 


5. (’21) Am 1921 All 122 (122) : 22 Cri L Jour 406, Ram Devi v. Govind Sahai. 

6. C39) AIR 1939 Lali 122 (123) : ILR (1938) Lah 619 : 40 Cr.L. J. 516, Painda 
V. M.I. Gulab Ehatiui. 

Note 7 

1. (’74) 1874 Eat S3 (83, 84), Reg. v. Jckison. (Section does not apply.) 

(’81) 0 Cal 581 (582), Mona SeiJ;h v. Jshan Bardhan. (Section applies.) 

(’82) 5 Mad 381 (382) : 2 Weir 316, Number v. Ambu. (Section applies.) 

(’81) 1881 All IV N 155 (155), Dcbi Sahai v. Dalsingar Rai. (Withdrawal o£ 
complaint— Section does not apply.) 

(’70) 1870 Pun Re No. 20 Cr, p. 43 (44), Grown v. Gujiur. (Do.) 

[See (’71) 1871 Pun Re No. 16 Cr, p. 29 (30), Crown v. Maiija. (Do.)] 

2. (’80) 10 Bom 199 (200), Qjtcen-Emprcss v. Pandu Gopala. 

(’89) 1889 Eat 462 (403), ilfo7'o Krishna v. Teswantrao. 

3. (’88) 1888 Pun Ec No. 19 Cr, p. 35 (36, 37) Empress v. Khusali Ram. (Dis- 
senting from 1883 Pun Re No. 24 Cr.) 

(’87) 1887 Pun Eg No. 56 Cr, p. 151 (151), Sital Das v. Anohha. 

(’84) 1884 Pun Ee No. 14 Cr, p. 19 (19), Ali Ahmed v, Nathoo, 

(’84) 1884 Pun Ee No. 14 (n) Cr, p. 19 (20), Gulab v. Santram. 

[But see (’83) 1883 Pun Ee No. 24 Cr, p. 57 (57) : Himmat Singh v. Bukhtawar. 
Not approved in 1888 Pun Ee No. 19 Cr.] 

4. [See (’37) AIE 1937 Rang 398 (399) : 1937 E L E 159 : 39 Ori L Jour 29, 
D. K. Nath V. P. K. Nath. (But order of discharge or acquittal must be legal.) 

(1900) 1 L B E 44 (44), Shwc Zin v. Mg. T^m Hla. (Do.)] 

5. (’10) 11 Cr.L.J.638 (639):8 I.C. 387:1910 Pun ReNo.^O Ci, Empe7-orY. Sunder. 
(’98) 1898 Eat 957 (957), Queoi-Ei/iprcss v. Sangappa. 

(’08) 9 Cr.L.J. 186 (187) : 10 Bom L E 1056, In re Harkisan Das Hari Das. 

(’94) 1894 Eat 700 (700), Queen-Empress v. Raoji. 

092) 7 C P L E Cr 2 (3), Alopi v. Bhura. 

(’88) 1888 Pun Ee No. 19 Cr p. 35 (36, 37), Empress v. Khushali Ram. 

See also 8. 345 Note 18. 

6. (’29) AIE 1929 Lah 623 (624) : 30 Cr.L.J. 854, Ram Lubhaya v. Jagan Nath^ 
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Thus, *>vhere a complaint is dismissed under s. 203, there is neither a 
discharge nor an acquittal of the accused as no process is at all issued 
to the accused ; consequently no comiiensation can be awarded under 
this section.^ 

This section speaks of ‘the case’ as a whole and contemplates a 
trial or inquiry ending in an unqualified acquittal or discharge of the 
accused and the policy of the Legislature is to limit the jurisdiction 
of the Magistrate under this section to simple cases in which the 
complainant is found to bo wholly in the wrong and the accused is 
discharged or acquitted altogether. So, where an accused is charged 
with two offences and convicted under one and acquitted under 
another, this section will not apply.® 

8. False and either frivolous or vexatious. — Before the 
amendment of 1923, an order under this section could be passed if the 
case was either frivolous or vexatious.^ It was not necessary that the 
charge should be false as well. But it was held in some cases that 
neither of the two words excluded the element of falsehood in the 
charge and that a charge which is false must also be vexatious and 
is not outside the scope of the scction.^“ 

7. (’OC) 4 Cr.L.J. 451 (451):2a All 137 : 1906 A W X 30G, Bhag:can v. Eanmilch. 
(’97) 1897 Pun Re No. 8 Cr, p. 19 (19, 20), Basta Singh v. Kapiiri Lai. (It 

could be gathered from the orders ot the Magistrate in this case that he intended 
to dismiss the complaint under S. 203 though there was no such clear order.) 

(’08) 7 Cr. L. J. 297 (299) : 5 A L .7 137 : 1908 A W N 67, Bhagrcan Din v. Dibba. 
097) 1897 Pun Re No. 14 Cr, p. 35 (35), Asam v. Mir Abdulla. 

(’06) 1906 Pun L R No. 84, p. 251 (255, 256) : 4 Cr.L.J. 36:1906 Pun Re No 6 Cr, 
Harphnl v. Manktt. 

8. (’97) 24 Cal 53 (55) : 1 C AV N 17, Muhti Baca v. Jholu Sanira. 

(’18) AIR 1918 All 109 (109) ; 40 All 610 : 19 Cri L Jour 670, Md. AH Khan v. 
Baja Bam Singh. 

(’18) AIR 1918 Sind 24 (24) : 12 Sind L R 87 : 20 Cr.L.J. lOG, E7npcror \\ Nadar. 
(Order for compensation is not justified merely because the complaint is frivolous 
as regards one of the heads of charges.) 

Note 8 

1. (’83) 2 Weir 319 (320), In rc Munisami Mudali. 

la. (’03) 30 Cal 123(129) : 6 C W N 799 (FB), Beni Madhab Kimniv. Kumud 
Kumar Biswas. (Overruling 28 Cal 251.) 

(’04) 1 Cr.L.J. 433 (433, 434) : 1 AL J 234 : 1904 A AY N 116 : 26 All 512, Emperor 
v. Bindeshri Prasad. 

(’03) 5 Bom L R 128 (128, 129), Emperor v. Bai Asha, (Dissenting from 4 Bom' 
L R 645.) 

(’13) 14 Cr.L.J. 75 (75) : 37 Bom 376 : 181. C, 411, In re Gopala Bhan Chan Gula. 
(’03) 1903 Pun Re No. 18 Cr, p. 47 (48, 49) : 1903 Pun L R No. 156, Crotun v. Ismail. 
(’81) 2 AA^eir 313 (314), In rc Ponnammal. 

(’02) 15 C P L R 194 (195, 196), Pannalal v. Amrit Bao. 

(’20) AIR 1920 Nag 78 (78) : 21 Cri L Jour 41, Mt. Jaina v. Santuh Das, 

(’18) AIR 1918 Low Bur 48(50): 19 Ct.L.3 .172, Shaik Dawoody. Mohomed Ibrahim. 
(’14) AIR 1914 Upp Bur 29 (30) : 2 Upp Bur Rul 31 : 16 Cr.L.J. 92, Nga Myo v. 
Nga Kyan. 

(’20) AIR 1920 Sind 41 (42) : 14 Sind L B 168 : 22 Cr. L. J. 120, Faiz Mahomed 
V. Emperor. 

[See (’69) 11 Suth W R Cr 10 (10), In re Motlioor Gliose. (Complainant laying 
claim to largo jammas on chur w’ithout possessing documents to prove rights — 
Order under S. 250 — Interference in revision with order refused on ground that 
complaint was false and vexations.) 

(’02) 29 Cal 479 (480), Einaliarmarkar v. Preo Nath Dutt. (Where a case 
is found to be false and vexatious but is essentially one coming under S. 211, 
Penal Code, Magistrate would not be exercising proper discretion in passing an 
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Under the present Code the case must ha falsa and either frivolous 
or vexatious" and there must be a definite finding to that effect before 
an order for compensation can be passed,'* The fact that a Magistrate 
has framed a charge, does not of itself prevent him from holding, 
after inquiry, that the charge is false and frivolous or vexatious.'^ 

As qualifying an accusation the term “frivolous” indicates that 
the accusation is of a trivial nature** or is ‘trifling,’ ‘silly’ or ‘ivithout 
duo foundation.’** The term vexatious implies that the accusation is 
one that ouglit not to have been made and is intended to ‘harass’' or 
‘annoy’® the accused. For instance, -where a criminal iirosecution is 

order for coirip5n>;at ion under S. 250 instead of instituting proceedings under 

S. 211, Penal Code.) 

<'07) 9 Cri L .Tour 2GS (209) : 1 Sind L R 2S (FB), Crown v. Nolo. (Overrnl- 
ing 9 Cri L Jour 255. Where a complaint is not only false hut also vexatious, 
Magistrate has discretion to award compensation if in his opinion public policy 
docs not necessitate sanctioning prosecution of complainant under S. 211, Penal 
Code.] 

'[See also (’17) AIR 1917 Pal 591 (595); 18 Cr.L.J. 837, Manara Kharia v. Bam 
Dhari Singh. (Serious charge cannot by itself be de.'Cribed as frivolous and order 
of compensation is not justified unless such charge is proved in fact to bo false.)] 
[Hut .see (’12) 1.3 Cr.L.J. 217 (218): 11 1. 0.599:34 All ■m,BamSingh v. Mathura. 
"('02) 4 Bom L R G15 (GIG, G17), Ent’pcrorx. Asha. 

•(’95) 22 Cal 58G (588), Shib Nath v. Sarat Chundcr. (If a case is wilfully and 
maliciously false and the Magistrate is of opinion that prosecution againk the 
complainant under S. 211, Penal Code, should be sanctioned he ought not to order 
compensation under S. 250 of the Code.) 

(’99) 20 Cal 181 (183, 181), Bachv Lai v. .Jagdam Sahai. (Do.) 

(’15) AIR 1915 Mad 910 (911) ; IGCr. L, .1. 128 (129) : 38 Mad 1091, Venkatarama 
Iyer v. Krishna Tijcr. (To justify order under S. 250 it must bo found not only 
that the complaint was false but that it was also frivolous or vexatious.)] 

2. (’10) AIR 1910 Rang 110 (111) : 41 Cr. L. .1. 500, .Vo Pu v. Mg. Tun Pc. 

•(’3G) AIR 193G All 3G3 (3G3) ; 37 Cri L Jour 121, Bcchan Prasad v. Jhuri. (The 

mere fact that the evidence produced by the complainant in support of his allcgn- 
tion was unreliable or inconclusive will not justify a finding that the allegation 
was false.) 

•(’20) AIR 192G .Sind 19 (19) ; 19 S. L. R.CG : 2GCr.L. J. 1295, .4ssanmal v. Dilbar. 
(’2G) AIR 192G All 111 (112) : 27 Cri L .Tour 300, Kashi Prasad v. Emperor. 

(’20) AIR 1920 Nag 78 (78) : 21 Cri L Jour 11, Ml. Jaina v. Sanhik Das. 

3. (’10) AIR 1910 Rang 110 (111) ; 11 Cri L Jour 50G, Ma Pu v. Mg. Tun Pc. 
(Magistrate must find that case is frivolous or vexatious — More finding that it 
is false is insufficient.) 

•(’38) AIR 1938 Rang 209 (209) : .39 Cri L .Tour 701, Mg. Pan v. Mg. Mpa Din. 
(Jlagistrate finding case to be false — He must also find whether it is frivolous or 
vexatious.) 

■(’32) AIR 1932 Lah 551 (551, 555) : 31 Cri L Jour SO, Ibrahim v. Ananf Bam. 

(’2G) AIR 192G Nag 31 (32, 33) : 2G Cri L .Tour 1033, Bhau v. Sued Chand. 

■(’33) AIR 1933 Sind 22G (22G) : 27 Sind L E 78 : 31 Cri L Jour 7G7, Emperor v. 
Saritp Singh. 

(’29) AIR 1929 Sind 113 (113, 114) : .30 Cri L .Tour 158, Pir Mahomed v. Tacoob. 
(’32) AIR 1932 Sind 15G (1.57) : 2G Sind L E 299 : 33 Cr.L.J. Gll.Sn/cTtv.Euipcror. 
(’34) AIR 1934 Sind 18 (19) : .35 Cri L Jour 10.38, Emperor v. Baloch Daryakhan. 

4. (’95) 1895 Eat 7.31 (735), Queen-Empress v. Abdulla Bahiman. 

5. (’03) 30 Cal 123 (129) : G C W N 799 (FB), Beni Madhub Kurmi v. Euvuid 
Kumar Biswas. 

6. (’20) .\IR 1920 Nag 78 (78) : 21 Cri L Jour 41, Mf. Jaina v. Santuk Das. 

7. (’03) 30 Cal 12.3 (129) : G C W N 799 (FB), Beni Madhub Kurmi v. Kumud 
Kumar Biswas. 

■(’20) AIR 1920 Nag 108 (109) : 21 Cri L Jour 22G, Bakaji v. Mulaind Singh. 

8. (’2G) AIR 192G Lah 3G5 (3G5) : 27 Cr. L. J. G07, Municipal Committee, Shnla 
v. Mukund Singh. 

■(’21) AIR 1921 Lah 283 (284) ; 23 Cri L .Tour 1, Chanan Singh v. Emperor. 

.(’17) AIR 1917 Sind 73 (73) : 13 Cri L Jour 1005 (1005, 1006) : 11 Sind L R 55, 
Emperor v. Kouro Jumo, 
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launched on more suspicion® or with a view to put pressure on an 
opponent in a civil suit,’® tlie Magistrate is justified in acting under 
this section. 

But where the complainant’s case i^not an improbahle one” and 
he is merely unable to jirovc his easo,”“ or there is nothing to show 
that it is wilfully false or that there is any perversion or exaggeration 
of evidence,’® it is not proper to hold the complaint false and vexatious. 
Similarlj', the fact that the complainant and the accused are on had 
terms is not a sufficient ground for holding that the complaint is a 
false one.’® 

9. “ By his order." — Before the amendment of 1923, the order 
to pay compensation was part of the order of discharge or acquittal, 
that is to say, the order of discharge or acquittal and the order directing 
compensation had to be made simultaneously. An order for compensa- 
tion made after such discharge or acquittal, in a separate proceeding, 
was held to be illegal.’ This is no longer law as after the amendment 

■ 9 . (’32) AIR 1932 Bom 177 (176) : 33 Cri L Jour 392, Iti rc Dinshaji Hirjibhai. 

10. (’33) AIR 193.3 Bom 233 (23-1) : 34 Cri L Jour 878, Dahyabhai v. Tanganio. 
■(’2G) AIR 192G Bom 1G3 (1G4) ; 27 Cri L .Tour 448, Bavi Shanbar v. Savat Lai. 

(In this case the complaint was filed in order to loree the accused to give up his 
legal rights without defending them in a civil suit.) 

11. (’06) 3 Cr. L. J. 123 (124) : 1903 Pun Re No. 57 Cr, Emycror v. Karpai Bai. 
11a. (’21) AIR 1921 Oudh 247 (247,218) : 24 Oudh Cas 2C1, Emperor v. Chinmi. 
•(’34) AIR 1934 Sind 18 (19) : 35 Cr. L. .1. 1038, Emperor v. Baloch Daryaldian. 

[Sec (’3G) AIR 193G All 303 (304) : 37 Cri L Jour 424, Bechan Prasad v. Jhnri. 
(Unreliable or inconclusive evidence.)] 

[See also'{’2G)27 Cr. L. J. 633 (033) ; 94 Ind Cas 409 (Lah), Sanwalya v. Baru. 
(Some witne.sse3 and zaildars report .supporting the complaint without any 
rebuttal by the accused — Complaint cannot bo said to bo false and frivolous or 
vc.vatious.)] 

12. (’29) AIR 1929 Rang 14 (14) ; 30 Cri L Jour 539, Oanguli v. Emperor, 

[Sec {'33) AIR 1935 Posh 178 (179) : 37 Cr. L. J. 298, Gul Din v. Abdnl KJialik, 
(Prima facie case against accused — Merc discrepancy of two of complainant’s 
witnesses does not justify conclusion that case is false.)] 

[See also (’36) AIR 193G Lah 702 (703) : 37Gr.L.J.935,17cw Delhi, Municipal 
Committee v. Bam Bai. (Prosecution lodged carelessly and on inadequate 
ground, but not grossly careless or vindictive — No case for compensation.)] 

13. (’38) AIR 1938 Rang 209 (209) : 39 Cr. L. J. 704, Mg. Pan v. Mg. Mya Din. 

Note 9 

1. (’03) 25 All 315 (316) : 1903 A TV N 57, In the matter of Safdar Husain. 

■(’12) 13 Cri L Jour 247 (248) ; 34 All 354 : 14 I. C. 599, Bam Singh v. Mathura. 
^19) AIR 1919 All 398 (398) ; 20 Cri L .Tour 774, Chauthi Ahir v. Emperor. 

(’ll) 12 Cri L Jour 6 (6, 7) : 38 Cal 302 : 9 I. C. 45, Haru Tanti v. Satish Boy. 
(’12) 16 Cal W N ccscix (ccc), Sabarali v. Kali Froshonyo. 

■(’06) 3 Cri L Jour 123 (124) : 1905 Pun Re No. 57 Cr, Emperor v. Narpat Bai. 

(’06) 4 Cri L Jour 428 (429) (Lah), Emperor v. Stindhi Khan. 

pl3) 14 Cri L Jour 48 (48) : 18 I. C, 272 (Lah). Imam Din v. Emperor. 

(’21) 22 Cr. L. J. 527 (528) : 62 1. 0.415(416) (Lah), Aom?aRal-s?i v. Md. Said. 
(1900) 14 C P L R Cr 37 (38), Kashi Nath Gopal v. Zincko. 

(’14) AIR1914Nag68(68):10Nag L R8 : 15 Cr. L. J.290, NanJmyLalv.Mt.Bani 
Bahu. 

(’93-1900) 1893-1900 Low Bur Eul 528 (529), Queen-Empress v. Abdul Karim. 
.(’92-1896) 1 Upp Bur Eul 35 (35. 36). 

[See (’14) AIR 1914 Cal 548 (549) ; 15 Cri L Jour 150, Lalit Mohan v. Kungi 
Behari. (Magistrate by his order of discharge declaring case to be false and vexa- 
tious and ordering complainant to pay compensation subject to any cause to be 
shown by him — On failure to show cause next day, order made absolute — Order 
held satisfied requirements of S. 250.)] 
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Section 250 it is not necessary that the order for compensation should he embodied 

Note 9 ■ in the order of discharge. The two orders are made in separate 

proceedings. It is only the order calling upon the comiDlainant to show 
cause which is to be contained in the order of discharge or acquittal.^^ 
The actual order for compensation is necessarily a subsequent order.^ 
But, where the order of compensation is made along with the order of 
discharge or acquittal, the provision of law is complied with if the order 
calling upon the complainant to show cause is also made simultaneously 
with the order of discharge.^ The order calling upon the complainant 
to show cause cannot either precede^ or he made after® the order of 
discharge or acquittal. Although, the order to show cause is not made 
part of the judgment of discharge or acquittal, if it is passed and 
signed immediately after the judgment, so that the order can be said 
to be a continuation of the original proceeding, or part of it, it is not 
illegal.® 


[But see (’20) AIE 1920 Bom 314 (314, 315) : 21 Cri L Jour 371, In re Nagindas- 
Ghanusa. (Notice to show cause why order under S. 250 should not be made 
issued on the same day and practically in same proceedings as order of discharge 
— Final order for compensation made some days later, below the order of 
discharge — Held S. 250, cl. (b) was sufficiently complied with.) 

(’06) 4 Cr. L. J. 423 (424, 425): 8 Bom L E 847, Emperor v. Punamchand. (Do.) 
(’18) AIE 1918 Lah 58 (59) : 1917 Pun Be No. 31 Cr : 19 Cr. L. J. 444, Emperor 
V. Satidagar Earn. (Do.) 

(’14) AIE 1914 Sind 25 (26) : 7 Sind L E 123 : 15 Cri L Jour 508, Ghanumal v. 
Emperor, (Order for acquittal and compensation need not be pronounced in 
same breath but must be in same proceedings — Eeserving order of compensation 
for hearing objections is not bad.)] 

In the following cases It was held that It was a mere Irregularity curable by S. 537 : 

(’05) 2 Cr.L.J. 523 (524): 1905 AllWN 214 (All), Jogal Kisliore v. Ahdtil Karim. 
{Held, under the circumstances of the 'case that two orders might be regarded as 
passed in one continuous proceeding.) 

(’14) AIE 1914 All 86 (88) : 36 All 132 : 15 Cri L Jour 193, Gliurbin v. Emperor. 

(’18) AIE 1918 Cal 436 (436) : 18 Cr. L. J. 1014, Bam Narayanx. Atul Chandra. 

(’17) AIE 1917 Mad 628 (629) ; 17 Cri L Jour 314, Dhanu Kodi v. MtilJmsamy. 

la. (’36) AIE 1936 Sind 240 (242) : 38 Cr.L.J. 121 : 30 S L E 359, Talib Delaivar 
V. Sajan Saleh, 

[See also (’37) AIE 1937 Bang 301 (302) : 38 Cri L Jour 999, Chidambaram v. 
Chand Ali. (No opinion expressed in order of discharge that case was false and 
frivolous or vexatious — No reasons recorded for ordering compensation — Order 
is bad.)] 

2 . (’26) AIE 1926 Lah 298 (299): 7 Lah 121: 27 Cr.L.J. 752, Achlmi Mai v. Emperor. 

(’28) 29 Cr.L.J. 680 (680) : 110IndCas232(Lah), Satidagar Singh v. Aroor Singh. 

(’29) AIE 1929 Bom 287 (288) : 30 Cri L Jour 1112, In re Vali Mahomed. 

3 . (’29) AIE 1929 Cal 332 (332, 333) ; 31 Cr. L.J.411, Wahad Ali v, Sarajuddin.. 
[See also (’36) AIE 1936 Sind 240 (242) : 38 Cr. L. J. 121 : 30 S L E 359, Talib- 

Delawar v. Sajan Saleh. (Order to show cause containing the words that the 
Magistrate ‘finds’ the accusation to be false and frivolous is not illegal.)] 

4 . (’29) 1929 Mad W N 277 (278, 279), Bamaswami v. Suryanarayana. 

5 . (’33) AIE 1933 Nag 296 (296, 297) : 13 N L E 15 : 34 Cr. L. J. 1163, Emperor 
v. Bangnath Koshii. (No reference in the order of discharge that action is to be' 
taken under S. 250 — Magistrate subsequently acting on suggestion of accused 
and issuing notice to complainant to show cause — Procedure held bad.) 

6. (’36) AIE 1936 Bang 230 (232) : 37 Cr.L.J. 773 : 14 Bang 378, Ma Sin v. Mg. 
Mating Lay. 

(’26) AIE 1926 All 165 (166) : 27 Cri L Jour 35, Jairaj Singh v. Bansi. 

(’27) AIE 1927 Lah 515 (516) : 28 Cr.L.J. 592, Qhulam Muhammad v. Vir Bhan. 

(’30) AIE 1930 Pat 292 (293) : 9 Pat 100 ; 31 Cri L Jour 875, Mangal Chand v. 
Makhan Goala. 
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■\Vhere there are two accused, and one of them is discharged on 
one day and the other acquitted on a later day, the Magistrate cannot 
call upon the complainant, in so far as the payment of compensation 
to the discharged accused is concerned, to show cause on the day of 
the acquittal of the other accused, ns the case against that person is at 
an end on the date of his discharge and no order to show cause can bo 
made subsequently." But where the same accused is charged with two 
offences, and he is discharged on one charge first, and acquitted of 
other charges at a later date, it is not illegal to pass an order to show 
cause on the later date.® 

10. “Call upon him to show cause.” — When a Magistrate 
discharging or acquitting an accused intends to take action under this 
section, be has to call upon the complainant forthwith to show cause 
why he should not pay compensation to the accused or if he is not 
present direct the issue of a summons to him to appear and show 
cause.^ An order for compensation made without giving the complainant 
an opportunity to show cause is illegal and must bo set aside.^® If the 


7. (’25) AIR 1925 Cal 2G1 (205) : 26 Cri L Jour 4-19, Sjircsh Chandra Oupia v. 
Abdul Jabbar. 

8. (’26) AIR 1920 Bom 163 (164,165) : 27 Cr.L.J. 448, Bavishankar v. Savai Lai. 

Note 10 

1. (’38) AIR 1938 Bang 161 (104) : 39 Cr. L. J. 642, The Kin q v. Mg. Thoung Shwe. 
(’38) AIR 1938 Rang 247 (248) ; 39 Cr. L. J. 743 : 1938 B LB,m,MaEMyaing 
V. The King. 

(’29) AIR 1929 Bom 287 (288) : 30 Cri L Join 1112, In rc Vali Mahomed. 

^33) AIR 1933 All 814 (810) ; 35 Cr. L.3. 175, M.H.Faruqiv.MunicipalBoard, 
Allahabadl 

(’26) AIR 1926 All 241 (242) : 27 Cri L .Tour 128, Kalka v. Eanjit Singh. 

(’29) AIR 1929 Cal 702 (764); 31 Cri L Jonr 828, Bajaram Majhiv.Panchanan. 
(’33) AIR 1933 Sind 226 (226) : 27 Sind L R 78 : 34 Cr L Jour 767, Emperor v. 
Sarup Singh Fhool Singh. 

The follotoing cases, decided before the amendment of 1923, holding that the 
complainant need not be called upon to shoio cause, arc no longer good law : 

(’23) AIR 1923 All 548 (548,549): 45 All 474: 24 CrLJ 719, Pancham v. Emperor. 
(’14) AIR 1914 Cal 548 (549) : 15 Cri L Jour 150, Lalit Mohan v. EunjaBehari. 
(’84) 1884 All W N 115 (115), In the matter of Musahib Khan. 
la. (’38) AIR 1938 Rang 247 (248) : 39 Cr. L. J. 743 : 1938 RLE 163, Ma E 
Myaing v. The King. 

(’36) AIR 1936 Lah 702 (703) ; 37 Cr. L. J. 935, Mew Delhi Municipal Committee 
V. Bam Bai. 

(’26) AIR 1926 All 241 (242) : 27 Cr. L. J. 128, Kalka v. Banjit Singh. 

(’19) AIR 1919 All 398 (398) : 20 Cri L Jour 774, Ghauthi Ahir v. Emperor. 

(’12) 13 Cr. L. J. 268 (269) : 14 Ind Gas 652 (All), Gulzari Lai v. Ganga Bam. 
(’22) AIR 1922 Bom 409 (410) ; 23 Cri L Jour 574, In re Mahadev Bamkrishna. 
(’93) 1893 Bat 634 (634), Govinda v. Keshav Bao. 

(’94) 1894 Eat 725 (726), Queen-Empress v. Manik. 

(’15) Am 1915 Cal 225 (225) : 15 Cr. L. J. 707, Stibans Singh v. Mahabir. 
(’06-07) 11 Cal W N Ixii (Ixii, Ixiii), Sekh Jonah Ali v. Hiralal Pashan. 

(’ll) 12 Cri L Jour 6 (7) : 38 Cal 302 : 9 I. C. 45, Earn Tanti v. Satish Boy. 
(’23) AIR 1923 Lah 458 (458) : 25 Cri L Jour 1312, Mughla v. Mahomed. 

(’33) AIR 1933 Oudh 37(38); Cx.L. I. Ai, Municipal Boar d,Liicknowv. Abdul. 

(’20) AIR 1920 Pat 211 (211) : 21 Cri L Jour 751, Akloo Mislri v. Nawhat Lai. 
(’09) 10 Cri L Jour 220 (220) : 2 Sind L R 4, imperator v. Achar. 

(’09) 10 Cri L Jour 229 (230) : 2 Sind L B 14, Emperor v. Jetho. 

ISee also (’21) AIR 1921 Mad 597 (597): 44 Mad 51: 22 Cri L Jour 161, Appala 
Narasayya v. Emperor. (Order for compensation made in spite of complainant’s 
request to examine bis remaining witnesses is not illegal — But such order 
should not be made except in exceptional cases.)] 

See also Note 11. 
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Section 250 
Notes 10-11 


complainant is present, lie is bound to show cause immediately. He 
cannot insist upon the grant of an adjournment for the purpose.^ 

It is only after the examination of all the evidence, which the 
comiilainant wants to adduce, that a Magistrate can come to the 
conclusion that the case is false and frivolous or vexatious and can 
award compensation to the accused" Though he can discharge the 
accused at any stage, he is not entitled to order compensation without 
examining all such witnesses,^ except in very exceptional circum- 
stances.^® As to the effect of irregularities in the original hearing on 
the proceedings for compensation, see the undermentioned case.'^ 

11. “Shall record and consider any cause” — Sub- 
section (2). — Before making an order for compensation the Magis- 
trate should record and consider any objection the complainant makes 
or any cause he may show. An order without doing so is illegal and 
is not cured by S. 537.^ Cause may be shown with reference to the 

2. (’29) AIR 1929 Bom 287 (288) ; 30 Cri L Jour 1112, In re Vali Mahomed. 

(’26) AIR 1926 Bom 225 (225) : 27 Cri L Jour 430, In re Ishwarlal Manehlal. 
(’14) AIR 1914 All 86 (87) : 36 All 132: 15 Cri L Jour 193, Ghurbin v. Emjperor. 
(’29) AIR 1929 Cal 762 (763): 31 Cri L Jour 828, Eajaram Majhi v. Panchanan 

Gliose. 

3. (’28) AIR 1928 Mad 169 (169) : 51 Mad 337 : 29 Cr. L. J, 114, Parthasarathi 
Naiclcer v. Erishnasivamy Aiyar. 

(’24) AIR 1924 Rang 293 (293) : 25 Cri L Jour 1280, Sya Eyaw v. Emycror. 
(’72-92) 1872-92 Low Bur Eul 44 (44), Qtieen-Eviyrcss v. Mavng Tun Hla. 

(’91) 1891 All W N 63 (03),AWj<?G7irt/«rv.Lo?/».(Complainantnbseut — Accused 
acquitted and order for compensation made without any further inquiry — Order 
held, was due to want of exercise of discretion required under S. 250.) 

(’82) 1882 All W N 116 (116), Jugmohan v. Sheobalah. 

(’72) 17 Suth W R Cr 6 (6), Bam Ghuran Dey v. Sheikh Jannuc. (Complaint 
dismissed for default — Case not heard — There being no judicial decision whether 
case is false or true compensation cannot be ordered.) 

(’68) 10 Suth W R Cr 61 (61) : 2 Bong L E (sn) 15, Bilash v. Makroo. 

(’35) AIR 1935 Pesh 178 (179) : 37 Cr. L. J. 298, GnlDin x . Abdul Ehalik. (Order 
for compensation made without going through all the evidence of the complainant 
though not illegal is highly undesirable in the interest of justice.) 

[See however (’37) AIR 1937 Rang 398 (399) ; 1937 R L E 159 : 39 Cri L Jour 29, 
D. E. Nath V. P. E. Nath. (The sole criterion is whether the order of discharge 
is a legal one, although this question itself depends on whether the Magistrate 
has taken all the evidence produced on behalf of the prosecution — Order of 
discharge after refusing for proper reasons to issue commission for examination 
of a witness is legal.)] 

3a. (’33) 1933 Mad W N 900 (902), Maruihaihal v. Bamaswanii Chetty. 

(’21) AIR 1921 Mad 597 (597) : 44 Mad 51 : 22 Cr.L. J. 161, Ayyalana:rasayya v. 
Entyeror. 

(’23) AIR 1923 Lah 194 (195) : 24 Cri L Jour 251, Dewa Singh x. Emyeror. 

4. (’34) AIR 1934 Bom 157 (158) : 58 Bom 298 : 35 Cr.L. J. 841, Pi reTiyyanna 
Eoutya Mannavaddar. {Held that failure to record evidence in summary trial 
did not affect the validity of the proceedings for compensation.) 

Note 11 

1. (’38) AIR ^38 Rang 161 (104, 165): 39 Cr.L.J. 642, The Eing x.Mg. Thoung 
Shwe. (Magistrate must record words used by complainant unless complainant 
chooses to put his reason into writing in which case the filing of written sub- 
mission will do.) 

(’38) AIR 1938 Rang 247 (248) : 39 Cr.L.J. 743 /1938 R L R 163, Ma E Myaing 
V. The Eing. (If complainant shows cause verbally, what he says should be 
written down in words used by him.) 

(’29) AIR 1929 Sind 113 (113) : 30 Cri L Jour 458, Pir Mahomed x. Yacoob, 
(This is so even in cases tried summarily.) 

(’01) 5 Cal W N 214 (215), S7icha7idi Eolitani v. Bom Eolita. . 
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evidence already recorded, wby complaint should not be held frivolous 
or vexatious.^' 

12. "For reasons to be recorded.” — The Magistrate is hound 
to record his reasons for making an order for compensation. The 
record of reasons is almost a condition precedent to the proper exercise 
of the power.^ This is so even in summary cases." 

The reasons must go to shoiv why it is that the ^Magistrate 
considers the accusation against the accused to be frivolous or 
vexatious and why, in his opinion, it is a fit case for awarding 
compensation. While Magistrates should be on their guard against 
frivolous or vexatious complaints, they should also at the same time 
bo careful not to deny the protection and redress provided by law 
against wrong-doei-s.-’^ The policy of the Legislature in requiring 


(’02) 2 WGir 310 (311), Narayanasami v. Biil:cc Jleddi/. 

(’22) AIE 1922 Pat 157 (158); 23 Cr.L..T.2Cl, Deo rVaratii-Va/Po wChhaitoo Baut. 
(’07) 5 Cr.L.J. 298 (298,299, 300): 1900 U.B.K. Cr PC 51, Emycror v. Nga Five. 
(■14) AIE 1914 Sind 09 (09); 8 S.L.E. 25: 15 Cr.L.J. GOO Minhomal v. Emycror. 
(Per Hayward, J. C. — It is imperative on Magistrate even wlicn trying a case 
summarily to record and consider cause shown — Per Boyd, k. J. C., at p. 70— 
Failure to do so is merely a small irregularity.) 

(■32) AIE 1932 Sind 150 (156, 157); 20 S.L.E. 299: 33 Cr.L.J. CJ4, Saleh v. Emperor. 
[See (’01) 3 Bom L E 777 (778), Pandurang Karayan v. Liixman Balaji. 
(Complainant was not called uiwu to show cause why order for compensation 
should not bo made.) 

(’09) 10 Cr. L. J. 229 (230) : 2 S. L. E. 14, Emperor v. Jelho. (Do.) 

(■33) AUl 1933 Sind 220 (220); 27 Sind L. E. 78: 34 Cri L Jour 767, Emperor v. 
Stirupsingh Phoohingh. (In this case notiee to show cause was not issued to 
the complainant nor was he given opportunity of being heard.)] 

[Out see (’95) 2 Weir 711 (711), P.amudti v. Bainayya.] 

Sec also Note 11. 

2. (’98) 1898 All X 198 ■Queen-Empress v. Chiragh All. 

(’14) AIE 1914 All 86 (87) : 36 All 132 : 15 Cri L Jour 193, Ghurhin v. Emperor. 
(All evidence tendered by complainant in support of allegations in complaint 
already taken at trial itself — He cannot be given further opportunity of producing 
evidence in order to show cause against order of compensation.) 

Note 12 

1. (’38) AIE 1938 Oudh 99 (99) : 39 Cr. L. J. 378, Bhagivandin v. Jagdat. (Order 
for compensation without recording reasons is illegal.) 

(’37) AIE 1937 Oudh 269 (270) : 38 Cr. L. J. 191, Krishna Bait v. Brahma Bait. 
(’37) AIE 1937 Eang 301 (302) : 38 Cri L Jour 999, Chidambaram v. Chand Ali. 
(Eeasons not recorded before order directing compensation to bo paid to accused 
— Order of compensation is bad.) 

(’25) AIE 1925 Mad 1139 (1139,1140) ; 26 Cri L Jour 1501, Thadiappan v. Veerd 
Perumal Thevan. 

(’06) 3 Cri L Jour 390 (391) : 10 C W N 544, Amjad Ali v. Ashraf Ali. 

(’32) AIE 1932 Sind 156(166, 1.57);2GSLE299: 33 Cr.L.J. 644, Salc/j v. Emperor. 
(’33) AIE 1933 Sind 226 (226) ; 27 Sind L E 78 : 34 Cri L Jour 767, Emperor v. 
Sarjipsing Phoolsing. 

(’34) AIE 1934 Sind 18 (19) : 35 Cr. L. J. 1038, Emperor v. Baloch Banja Khan. 
[See (’14) AIE 1914 All 86 (87), 36 All 132 : 15 Cr. L. J. 193, Ghurbin v. Emperor. 
(’06) 3 Cri L Jour 123 (124) : 1905 Pun Ee No. Cr 57, Emperor v. Narpat Bai. 
(Eeasons for awarding compensation for making frivolous complaint and the 
order awarding it must be contained in the order of discharge or acquittal.) 

(’13) 14 Cri L Jour 48 (48) : 18 Ind Cas 272 (Lah), Imam Bin v. Emperor. (Do.) 
(1900) 14 C P L E Or 37 (38), Kashinath Gopal v. Zinckc. (Do.)] 

2. (’30) AIE 1930 Mad 929 (929) ; 32 Cr. L. J. 207, Palani Qoundan v. Erishnappa. 
2a. (’25) AIE 1925 Mad 1139 (1140) : 26 Cri L Jour 1501, Thadiappan v. Veera 

Perumal. 

2b. (1892-96) 1 Upp Bur Eul 290 (292), Queen-Empress v. -ITi Te. 
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Section 250 
Kotes 12-13 


reasons to be recorded is to afford an opportunity to an appellate or 
revising tribunal to consider tbe suflBoiency of tbe reason's.® Tbe mere 
statement in the order that “in his opinion, the evidence is highly 
unsatisfactory,”* or that he “finds nothing in the explanation to justify 
that the complaint was not false and either frivolous or vexatious,”® 
or “that no case is made out against the accused and some of the 
accused were added vexatiously,”® is not a good reason for making an 
order under this section. The reasons must be in addition to and apart 
from the finding of the Magistrate that the accusation was either 
frivolous or vexatious,^ such as that the object of the complainant 
was to harass the accused.® But it has been held in some decisions® 
that the Magistrate is only bound to give reasons for ordering 
compensation and not for his finding that the accusation is false 
and frivolous or vexatious. 

13. Amount and nature of compensation. — The compensa- 
tion awarded to each accused should not exceed one hundred rupees. 
The section does not mean that if there are a number of accused, the 
total amount awarded to all must not exceed one hundred rupees.^ 

Money ordered to be paid as compensation under this section is 
not a fine^ though it is made recoverable under S. 5il as if it were a 
fine.® The sum awarded as compensation is by way of amends or 


3. {'38) AIR 1938 Oudh 99 (99,100) : 39 Cri L Jour 378, Bliagiuandin v. Jagdat, 
(’37) AIR 1937 Oudh 2G9 (270) : 38 Or. L. J. 191, Krishna Daft v. Brahma Daft. 
(’25) Am 1925 Mad 1139 (1139,1140) : 26 Cri L Jour 1501, Thadiappan v. Yccra 

Pericmal. 

[Sec (’06) 3 Cr.L.J. 390 (391) : 10 OWN 544, Amjad AH v. Ashraf Ali. (In this 
case the judgment did not contain statement of the facts, nor any criticism of 
the incidents involved nor any reasons why the case was considered to be 
frivolous — Hence High Court set aside order for compensation.)] 

4. (’06) 3 Cri L Jour 390 (391) : 10 C W N 544, Amjad Ali v. Ashraf AH. 

(’29) AIR 1929 Sind 113 (113,114) : 30 Cri L Jour 458, Pir Mahomed v. Yacodb, 

5. (’40) Am 1940 Rang 110 (111) : 41 Cri L Jour 506, Ma Pu v. Maung Tun Pc, 
(’38) AIR 1938 Cudh 99 (100) : 39 Cri L Jour 378, Bhagwandin v. Jagdat. 

(’32) AIR 1932 Sind 156(156, 157):2GSLR299:33Cr.L.J.644, Salehs. Emperor. 
[Sec (’37) AIR 1937 Rang 301 (301,302) : 38 Cri L Jour 999, Ohidambaram v. 
Ghand AZi.)] 

6. (’25) AIR 1925 Mad 1139 (1139,1140) : 26 Cr.L.J. 1501, Thadiappan v. Veera 
Perumal. 

7. (’25) Am 1925 Mad 1139 (1140) ; 26 Cri L Jour 1501, Thadiappan v. Yeera 
Perumal, 

8. (’30) Am 1930 Mad 929 (930) ; 32 Cr.L.J. 207, PcZajri Goundanx.Krishnappa, 

9. (’36) Am 1936 Rang 230 (232) : 37 Cr. L. J. 773 : 14 Rang 378, Ma Sin v. 3Ig. 
Maung Lay. 

(’36) Am 1936 Sind 240 (242) : 38 Cri L Jour 121 ; 30 S L R 359, Talih Delawar 
V. Sajan Saleh. 

Note 13 

1. (’26) AIR 1926 All 295 (296) : 27 Cri L Jour 702, Fariduddin v. Emperor. 

2. (’03) 26 Mad 127 (129, 130), In the matter of Byravalu Naidu. 

(’70) 2 N W P H 0 R 430 (431), Queen v. Gopal. 

(’94) 8 C P L R Cr 13 (14), Empress v. Bahia Eoshti. 

[See however (1862-65) 1 Bom H C R Cr 181 (181), Beg v. Ycllappa Mudahappa. 
(’69) 1869 Pun Re No. 26 Cr, p. 53 (53), Prubhoo Dyall v. Moohha.l 

3. (’32) AIR 1932 Pat, 301 (301) : 33 Cr.L.J. 958 (F B), Bamchanderv, Emperor. 
(’94) 21 Cal 979 (984), Bamjeevan v. Durgacharan, (When the ease was decided 

S. 250 itself provided that such compensation was recoverable as if it were a fine.) 
(’01) 28 Cal 164 (166), Lai Mahomad Shaikh v. Satcowari Bmuas. (Do.) 
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eomppnsatioii to tbo accused and should not be credited to the Govevn- 
ment.'* As to the method of recovery of fines, see S. S3C. 

The section should not be used as a punitive measure and in 
awarding compensation the l\Iagistrate should bo strictly guided bj- 
tho loss or inconvenience which -the accused has sustainedA Any 
misconduct of the accused may also disentitle him to any compensation.*’ 
The powers under this section are to be exercised only in fit and 
proper cases and not indiscriminatelj- in every case in which the 
accused is discharged.^ 

14. Who can be ordered to pay compensation. — Compensation 
under this section can only bo awarded against a person upon whose 
complaint or information the accusation was made, and not against a 
person who did not institute the proceedings but was only examined 
as a witness.^ "Where a judicial officer makes a complaint under S. 470 
acting in his judicial capacity, it is not to be lightly presumed that 
his conduct is vexatious or frivolous and no compensation should be 
awarded against him under this section.^® 

Public officers are not exemirted from liability under this section 
when they make a complaint.- A police-officer making a report in a 
non-cognizahlc case must be taken to be only malcing a complaint and 
is not exempt from liability under the section.** 

The word ‘ person ’ includes also a ‘ juristic person ’ like a 
corporation. So a municipal committee may he ordered to pay 
compensation under this section.^ An obiter dictum has been expressed 
in the undermentioned case** to the effect that there is nothing in the 
section to make it non-applicable to the case of oven the Crown. 

The question whether a servant is responsible under this section 
for an information lodged on behalf of his master is one of fact and 

4. (’60) 18GG Pnn Ee No. 102 Or, p. 101 (101), Jumna Dass v. Ramla, 

(’G9) 1869 Pun Eo No. 1 Or, p. 1 (1), Glioola v. Ameer Singh. 

(’69) 1869 Pun Ee No. 26 Cr, p. 53 (53, 54), Prtihhoo Dijall v. Moohha. 

'(’33) AIE 1933 Nag 296 (296) : 30 Nag L E 15 : 34 Cri L Jour 1163, Emperor v. 
Banganatli Eoshti, 

5. (’81) 1881 All W N 167 (168), Jii the matter of Sarnam. 

'6. (’01) 1901 Pun L E No. 22, p. 65 (66), Croton v. Isliar Singh. 

7. (’38) AIE 1938 Enng 200 (201) : 39 Cr.L.J. 587, L.E. Ahrol v. S. L. Sirpaul. 
(A'wnrding of compensation in frivolous or vexatious cases is discretionary.) 

(’32) AIR 1932 Sind 156 (157): 26 Sind LE 299: 33 Gr.L. 3.6-ii,Salch\’. Etnperor. 

Note 14 

1. (’93-1900) 1893-1900 L B E 443 (443), 3Ia Pwa Ton v. Bfating Po Mya. 
la. (’71) 15 Suth W E Civ 500 (507). 

i(’75) 1 Bom 175 (176), In re Keshav Lahshman. 

2. (’99) 2 "Weir 317 (318), Narasayya v, Ramadas Naidu. 

■(’27) AIE 1927 Cal 405 (406) : 54 Cal 371 : 28 Cr. L. J. 316, Radhiha Mohan Das 
V. Hamid Ali. 

3. (’40) AIR 1940 Sind 134 (135) : 41 Cr. L. J. 789 : 1 L E (1940) Ear 470 (FB), 
Md. Hashin v. Emperor. 

(’02) 26 Bom 150 (157, 158) : 3 Bom L E 586 (F B), Eing-Emperor v. Sada. 

C12) 13 Cr. L. J. 752 (753) ; 6 Sind L E 82 : 17 I. C. 64, imperator v. Ehvshal 
Das. (Information laid by police-officer before Magistrate under S. 51, Bombay 
District Police Act, is complaint for the purposes of S. 250.) 

4. (’23) AIR1923 Lah 31 (31) : 24 Cr. L. J. 463, Municipal Committee, Lahore 
V. Battanchand, 

5. (’30) AIE 1930 All 206 (209) : 52 All 263 : 31 Cri L Jour 485 (FB), Emperor v. 
Eanver Sen. 


Section" 250 
Notes 13-15 
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Section 250 
Notes 45-16 


depends on the question whether the servant is merely the mouth-piece 
of the master or whether he also joins the master in the accusation. 
In the latter case he is liable.® 

A guardian or next friend of a minor complainant'' or a i^erson 
who only instigates the giving of false information but who does not 
himself make the complaint or give the information® cannot be ordered 
to pay compensation. 

45. To v/hom compensation can be awarded. — A complaint 
may he well-founded as regards some of the accused and yet vexatious 
and frivolous as regards others. So, where a Magistrate discharges 
one of the accused, and convicts’ the other accused, he .can award 
compensation to the accused who is discharged.^ 

46. Imprisonment in default of compensation — Sub-sections 
(2A) and (2B).-r-Before the amendment in 1923, a Magistrate had no 
power to order imprisonment in default of payment of compensation 
alternatively in the order for payment of compensation itself. He could 
order imprisonment orAy after the failure to recover the compensation.^ 
But now such an order can be made in the order itself. 

6. (’10) 11 Cri L .Jour 201 (201, 202) : 5 Inti Cns 693 (Cnl), Jagdami Pershad v.. 
Mahadeo Kandoo. 

(’99) 2 Weir 318 (318), Khasliivi Sahihv. DasariRaimtdu. (Proceedings instituted 
by subordinate officer on information given by superior officer — Subordinate officer 
giving evidence as witness cannot bo ordered to pay compensation.) 

(’ll) 12 Cri L Jour 482 (482) : 12 Ind Cas 90 (Mad), Subramania Pillai v. Palda 
Nadaiclii. (Prosecution sanctioned by police-officer — Charge sheet laid before 
Magistrate by constable — Accused discharged — Award of compensation against 
constable held illegal.) 

[See also (’86) 1880 Rat 309 (309), Quccn-Einyrcss v. Bhima. (Executive body 
cannot authorise a servant to prefer a wrongful complaint and so screen the 
complainant from legal penalty.)] 

7. (’12) 13 Cri L Jour 13G (137) : 13 Ind Cns 824 (Lah), Isa v. Panon. 

8. (’40) AIR 1940 Sind 134 (136) : 41 Cr. L. J. 789 : I L E (1940) Kar 470 (FB), 
Md. Hashinv.Emyeror. (Section docs not apply to punish the real complainant as 
against the formal complainant.) 

(’18) AIR 1918 Sind 25 (2-5) : 12 Sind L R76;20Cr. L.J. 100, Emperor v. Siiviar. 

Note 15 

1. (’82) 5 Mad 381 (382) : 2 Weir 316, Number v. Ambu. 

(’77) 1877 Pun Re No. 15 Cr, p. 31 (32), Gohra Shalia v. Amira. 

Note 16 

1. (’70) 2 N W P H C R 430 (431), Queen v. Gopal. 

(■96) 18 All 96 (97) : 1895 AWN 241, Queen-Empress v. Punna. 

(’97) 19 All 73 (74) : 1896 AWN 180, Manjlili v. Manik Chand. (Overruled on 
another point in 26 All 512.) 

(’92) 1892 Rat 611 (611), Qiieen-Eviprcss v. IJari. 

(’75) 23 Suth W R Cr M{(j5),Bishcslnoarv.Bisliwambar. (Compensation awarded 
— Complainant admitting that he has no goods — Magistrate can proceed to- 
imprison him in civil jail — But warrant of distress cannot be issued simultaneously 
with order of imprisonment.) 

(’94) 21 Cal 979 (985), Ramjeevan Kitrmi v, Dicrga Gharan. 

(’95) 22 Cal 586 (588), Shib Nath Chong v. Sarat Glmndcr Sarkar. 

(’01) 28 Cal 164 (166), Lai Mahmud v. Satcowri. 

(’01) 28 Cal 251 (252), Parshi Hajra v. Bandhi Dhanuk. (Overruled by 30 Cal 
123 on another point.) 

(’01) 5 Cal W N 213 (214), Priya NathBoscy. Basanta Kumar Singh. 

(’01) 5 Cal W N 214 (215), Suchanchi Kolitani v. Dom Koliia. 

(’14) AIR 1914 Cal 548 (548) : 15 Cri L Jour 150, Lalit Mohan v. Ktinja Behari. 
(’18) AIR 1918 Cal 436 (437) ; 18 Cr.L.J. 1014, Bam Narayan v. Atul Chandra. 
(’69) 1869 Pun Re No. 26 Cr, p. 53 (54), Prubhoo Dyall v. Mookha, 
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The Magistrate lias no power to order that the sentence of 
imprisonment in default shall take effect after a term of civil detention 
which the complainant was undergoing at the time.- The term of 
thirty days’ imprisonment can be imposed in respect of each of several 
accused in whose favour payment of compensation has been ordered 
though the aggregate term of imprisonment exceeds thirty days.^ 
Where a portion of the comiiensation is recovered, the person ordered 
to pay compensation is liable to imiirisonment only for a proportionate 
part of the period of one mouth mentioned in this section,^ [Sub-s.(2B).] 

17. No exemption from civil or criminal liability — Sub- 
section (2G). — The compensation awarded under this section does 
not deprive the person compensated, of his right to further redress, 
either by a regular civil suit or a criminal prosecution against the 
person ordered to pay compensation under this section.^ 

An order for payment of compensation does not debar the Magis- 
trate from directing the prosecution of the complainant under S.47& 
for an offence under S. 211 of the Penal Code." Nor does the starting 
of the prosecution of the complainant bar an order for compensation 
under the section.^ The question whether a Magistrate is to act under 


{’96j 189G Pun Be No. 13 Cr, p. 3G (3G), Qttccn-Emprcss v. Jsa Nand. 

(’02) 1902 Pun Re No. 14 Cr, p. 39 (40), Oroicn v. Hamir Chand. 

(’03) 26 Mad 127 (129, 130), Jn the matter of Bijravaln Na^dii. 

(’95) 2 Weir 320 (320, 321), In re Tetthatarayappa. 

(’17) AIR 1917 Mad G2S (629) : 17 Cri L Jour 314 (315), Dhannhodi Asari v. 
Muihvsu'ami Aiycr, 

(’04) 1 Cri L Jour 762 (762) : 17 C P L B 104, Bhitca Kvnli v. Eamji. 

(’20) AIR 1920 Nag 108 (109) : 21 Cri L Jour 22G, Bahaji v, Mnhund Singh. 

(’20) AIR 1920 Pat 211 (211) : 21 Cri L Jour 751, AMoo Mistri v. Nawbal Lai. 
(’97-01) 1 Upp Bur Bui 71 (71), Qticcn-Emprcss v. Nga Myii.' 

(’05) 2 Cr. L. J. 724 (724, 725) 3 Low Bur Bui 32, King-Emperor v. Pan Aung- 

2. (’25) AIR 1925 Rang 202 (203) : 3 Bang 93 : 2G Cr. L. J. 821, Emperor v. Ma 
Eha Gyi. 

3. (’40) AIE 1940 Bang 110 (110) : 41 Cri L Jour 50G, Ma Pn v. Mg. Tun Pc. 
(’2-5) AIR 1925 Bang 202 (202, 203) : 3 Bang 93 : 2G Cri L Jour 821, Emperor v. 

Ma Kha Gyi. 

4. (’93-1900) 1893-1900 Low Bur Eul 320 (320), Qitccn-Empi-css v. Ma Ka Ya. 

Note 17 

1. (’03) 30 Cal 123 (129) : 0 C IV N 799 (FB), Beni Madhuh v. Kumud Kumar. 
(’70) 2N'WPHCR58 (58, 59), Adram v. Harbidlub. 

2. (’25) AIR 1925 Oudh 558 (558) : 2G Cri L Jour 527, Hafiz Khan v. Emperor. 
(’98) 21 Mad 237 (239) : 2 Weir 312, Adihkan v. Alagan. 

(’67) 2 Weir 311 (311). 

(’75) Weir 3rd Edn. 908 (908). 

(’17) AIR 1917 Sind 19 (20) : 18 Cr. L. J. 414 (414, 415):10 S.L.R. 162, Alla Bnx 
V. Emperor. 

[But see (’95) 22 Cal 586 (588), SMb Nath Chong v. Sarat Chunder. (It was 
never intended that recourse should be had to the provision of S, 560, Code of 
1882, (corresponding to S. 250 in the present Code) in a case in which the trying 
Magistrate is of opinion that the complainant should be prosecuted for an oflence 
under S. 211, Penal Code.)] 

See also S. 476 Note 1. 

3. (’71) 15 Suth W E Cr 9 (10) : 6 Beng L E 296. Queen v. Bupan Bai. 

(’01) 1901 Pun Be No. 18 Cr, p. 48 (48, 49):1901 PLE \m,Mathra Das v. Baja. 
(’04) 1 Cr. L. J. 597 (598) : 1904 Pun Be No. 6 Cr, Mulha \.Fatteh Muhammad. 
[It is not illegal but only improper to order compensation under S. 250 and also 
sanction prosecution under S. 211, Penal Code.)] 

(’08) 7 Cri L Jour 231 (282) (Lah), Nanhc Khan v. Ghanhaya. 

(’13) 14 Cri L Jour 437 (437) ; 20 I. 0. 597 : 7 Sind L E 10, Achar v. Piru Shah. 
(Magistrate can proceed both under S. 250 and S. 476 at the same time.) 


Section 25C 
Notes 16-1 7.' 
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Section 250 this section, or prosecute the complainant under S, 211, Penal Code, or 

llotes 17-19 to do both, is in the discretion of the Magistrate himself and depends 

upon the facts of each particular case. If prosecution is necessary on 
grounds of public policy, it would be a wrong exercise of his discretion, 
if he were to act under this section instead of instituting a prosecution. 

If prosecution, on the other hand, is unnecessary on grounds of public 
policy, an order under this section, instead of a prosecution will not 
be wrong."* The fact that the Magistrate did not desire to act under 
this section cannot also preclude him from directing the prosecution 
of the complainant.** 

The compensation awarded, will of course, be considered in passing 
sentence in the event of a conviction as the result of the prosecution.** 

18. Abatement. — Where the accused to whom compensation 
has been ordered, dies just after the complainant has filed his revision 
in the High Court, no order can be passed on the petition as no notice 
•can be served and no proceedings can be taken against a dead person.*- 
But where the complainant dies, after filing a revision against an order 
of compensation, the application does not abate but can be prosecuted 
by his legal representatives." 

19. Appeal — Sub-section (3), — Before the amendment of 
1891, no appeal lay against the order for compensation,* Sub-s. (3) now 
provides for an appeal. 

Before the amendment of 1923, no appeal lay against an order ) 

under this section passed by a first class Magistrate." Sub-section(3) 
now provides for such an appeal if the amount awarded exceeds rupees 
fifty. No appeal lies against the order of a single judge of the High 
Court in revision from an order under this section.^ An appeal lies 
when the total amount ordered to be paid exceeds rupees fiftj’- even 
though the amount to be paid to each of the accused, where there are 
more than one, does not exceed that sum."* Where an order for 

•(’98) 21 Mad 237 (239) : 2 Weir 312, AdiJeJean v. Alagan. 

4, (’03) 27 Mad 59 (60, Gl):l Gv.l,.i.2B(i:2\\^e\rZVdJnthemattcrofTamiEcddi. 

(See (’19) AIR 1919 Pat 81 (83) : 20 Cri L Jour 226, Lalji Hari v. Emperor. 

(Order to pay compensation under S, 250 passed — Subsequent order calling upon 
complainant to show cause why pi-osecution under S, 211, Penal Code, should not 
be sanctioned, held, not justified under the particular circumstances of the case.)] 

5. (’ll) 12 Cri L .Jour 521 (522) : 12 Ind Cas 289 (U B), Ma Ma v. Evipcror. 

■6. (’04) 1 Cr. L. J, 597 (598):1904 Pun Re No. 6 Gr,Miilk v. Fattch Mtihammad. 

Note 18 

1. (’93) 1893 Eat 634 (634), Govinda v. Keshava Bao. 

2. (’08) 9 Cr. L. J. 103 (103,104): 1908 Pun Re No. 24 Cr, Previ Singh v. Bhola. 

See also S. 431 Note 1 and S. 439 Note 43. ; 

Note 19 

1. (’91) 1891 All W N 120 (120, 121), Queen-Empress v. Eardeo Singh. 

•(’88) 1888 Eat 409 (410), Queen-Empress v. Nagya. 

2. (’99) 1 Bom L E 350 (351), Queen-Empress v. Birn, 

(’95) 8 C P L E Cr 13 (14), Empress v. Babia Koshti. 

3. (’18) AIR 1918 Mad 418 (418, 419): 19 Cr. L. J. 208, In re Eandasami Pillai. 

4. (’26) AIR 1926 All 247 (248) : 27 Cri L Jour 146, ML Sumaria v. Emperor. 

(’25) AIR 1925 Bom 129 (129) : 49 Bom 440 : 26 Cri L Jour 480, Pereira v. 

Banting Pascol. 

<’28) AIR 1928 Lah 638 (638) : 9 Lah 462 : 29 Cri L Jour 430, Sarah Dial v, 

Bir Singh, 
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r.. 

compensation is ap)pealed against, the accused should, on the iirinciple 
of midi alteram 'partem, receive notice thereof and the Court hearing 
the appeal vould he exercising a proper discretion to give notice to the 
accused in such cases.® See also s. 422. An appellate Court can go into 
all the facts of the case, in order to determine whether the case is false 
and vexatious.® But an appellate Court will not set aside an order for 
compensation except for very cogent reasons inasmuch as the power 
to award compensation is discretionary with the Magistrate.^ As to 
whether additional evidence can he recorded hy the appellate Court in 
an appeal under this section, see Note 3 to S. 428. 

20. Revision. — The High Court has ample jurisdiction to revise 
and examine an order under this section, in the exercise of its ordinary 
revisional powers and under S. 435,^ though it will not interfere when 
no prejudice is caused.^ 

The High Court can also entertain a revision jietition in the first 
instance, though ordinarily it is the practice not to entertain it without 
its being presented to the Sessions Judge or the District ]\Iagistrate.® 

An accused person after his acquittal is not an accused within 
8.439(2), and hence has no right to be heard in a revision petition 
against an order for compensation under this section.^ 


(’2B) AIR 1926 Pat 70 (70, 71) : 26 Ori L .Tour 1504, Sohhit MallaU v. JSinpcror, 
(’26) AIR 1926 Sind 19 (20): 19 SindLR 06:26 Cr.L.J.1295, AssanmalwDilbar. 
(’29) AIR 1929 Sind 170 (177) : 30 Cr. L. ,T. 90a, Shafi Mahomed v. Kamntddin. 
S. (’24) AIR 1924 Lab 075 (075, 676) : 25 Cr. L. J. 209, Bavichand v. Jesa Bam. 
(’33) AIR 1933 Lab 645 (546) : 34 Cri L .Tour 533, Lachhman v. Bobu. (Order by 
appellate Court passed witbout notice to accused is not bad in law — But very 
often notice in sueb case is desirable.) 

(’05) 3 Cri L .Tour 459 (469) ; 29 Mad 187, Emperor v. Palaniappa Velan. 

(’09) 9 Cri L .Tour 150 (150, 151) : 1 1. C. 79 : 33 Mad 89, Nagi Bcddi v, Bassappa. 
(Notice legally, not necessary — Higb Court will not interfere on tbe ground of 
want of notice unless there is some irregularity of tbe order of lower Court.) 

(’15) AIR 1915 Mad 940 (940, 942) : 16 Cri L Jour 128 (128, 129, 130) : 38 Mad 
1091, Veiikataravia Aiyar v. Krishna Aiyar. 

(’2l) AIR 1921 Mad 281 (281) : 22 Cri L Jour 683, Krishna Konc v. Narayana 
Bass. (9 Cri L Jour 150, followed.) 

(’26) AIR 1926 Sind 143 (144): 20 SindLR 41 :27Cr.L.J.248,jlfo;:!Ooa v. Ibrahim. 
[See (’26) AIR 1926 Cal 1054 (1055) ; 53 Cal 969 : 27 Cri L Jour 1086, Bharasa 
Noto V. Siikdco. (Costs and compensation awarded to complainant under S. 545 
— Appeal by accused — Complainant held should have been served with notice.)] 
[But sec (’27) AIR 1927 Lab 357 (357) : 8 Lab 568 : 28 Cri L .Tour 416, Bashid 
Muhammad Khan v. Emperor. (In such eases Crown being tbe real respondent 
notice to accused is not necessary.)] 

€. (’32) AIR 1932 Cal 120 (121); 58 Cal 1436 : 33 Cri L Jour 269, Surendra Nath 
V. Basanta Chandra. 

7. (’38) AIR 1938 Rang 200 (201) : 39 Cr.L. J. 587, L. B. Abrol v. S. L. Sirpaul. 

Note 20 

1. (’37) AIR 1937 Oudb 269 (270); 38 Cr.L. J. 191, Zm/ma Batt v. Brahma Batt. 
(Order for compensation witbout recording reasons is irregular and can be set 
aside in revision.) 

(’20) AIR 1920 All 351 (351) : 21 Cri L Jour 767, Harris v. Peal. 

2. (’24) AIR 1924 All 674 (675), Bebi Prasad v. Emperor. 

3. (’12) 13 Cri L Jour 268 (269) : 14 I. C. 652 (All), Gulsari Lai v. Gunga Bam. 
A. (’88) 1888 Pun Re No. 14 Cr, p. 24 (26), Empress v. Lai. (Of. Note 18, Pt. (1) 

above. However notice may very properly be given to tbe accused to enable him 
to support tbe award in bis favour.) 
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1484 CHAPTER XXI. 

Oe the Teial of Waeeant-Cases by Magisteates. 

Procedure in 251 ^lie followiBg i^rocedHre shall 
warrant-cases, ohserved by Magistrates in the trial of 

warrant-cases. 

Synopsis 

1. “Trial,” meaning of. See Notes on S. 4 (1) (k). 

2. “Warrant-case.” 

3. Effect of non-compliance with provisions. 

4. Change of procedure subsequent to commencement of trial. 

5. Joint trial of offences triable as summons and warrant-cases. 

See Notes under S. 241. 

6. Presidency Magistrates, procedure of. 

Other Topics (miscellaneous) 

Issue of summons instead of warrant. See Note 2. 

Procedure for summons-cases, warrant-cases and Sessions eases compared and 
contrasted. Sec S. 254 Notes 2 and 3 ; Ss. 241, 206. 

Splitting of warrant-case into summons-cases. See Note 2. 

Trial — Commencement. See S. 252 Note 2 ; S, 256 Note 3. 

Trial of warrant-case .as a summons-case. See Note 3. 

4. “Trial,” meaning of. — See Notes on section 4 (i) (k). 

2. “Warrant-case.” — For definition of warrant- case, see 
section 4 (l) (w). 

Where the offence is one triable as a warrant-case, the fact that 
a summons instead of a warrant was issued under S. 201, does not affect 
the character of the offence and it cannot be tried as a summons-case.^ 
Similarly, where an offence is triable ns a warrant-case, the Magistrate 
cannot split it up into its component parts which constitute minor 
offences so as to be able to try the case as a summons-case.” 

3. Effect of non-compliance with proYisions. — It has been 
held in the undermentioned cases* that where a Magistrate tries a 
warrant-case as a summons-case and acquits the accused, the order of 
acquittal operates only as an order of discharge under S. 253 and not 
as an order of acquittal. See also Note 19 to S. 537. 

5. Change of procedure subsequent to commencement of- 
trial. — Where the offence charged at the commencement of proceed- 
ings against the accused is triable as a warrant-case and the trial is 
commenced as a warrant-case, it is not open to the Magistrate thereafter 
to abandon the iirocedure iirescribed for the trial of warrant-cases and 
adopt that of summons-cases on the ground that the accused appears 

* 1882 : 5. 251; 1872 : 5. 213; 1861 : Nil. 

5ection 251 — Note 2 

1. (’68) 10 Suth \V E Cr 31 (31), Nund Lall v. Bhagiratly. 

2. (’21) AIR 1921 All 282 (284) : 22 Cri L Jour 146, Ganga Saran v. Emperor. 

Note 3 

1. (’88) 1888 All W N 96 (97), Empress v. Lajja Bam. 

(’86) 1886 All W N 260 (260), Empress v. Jadu. 

(’66) 5 Sutb W E Cr 58 (58), In rc Shoodun Mnndlc. 

(’69) 12 Suth W E Cr 65 (66) : 4 Beng L E A Cr 1, Queen v. Goherdhan Bera.. 

[See also (’98) 22 Bom 711 (713), In re Samsudin.] 

See also S. 245 Note 5 and S. 403 Note 14. 
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to have committed onlj’ an offence triable as a summons-case, when 
such course is likely to prejudice the accused in his defence,^ Similarly, 
a Magistrate v’ho has commenced a trial under this chapter (chapter 2i) 
cannot subsequently change the procedure to one under chapter 22 
(summary trials), as such a course vould be prejudicial to the interests 
of the accused.^ But whore the irregularity has not in fact occasioned 
a failure of justice it will not invalidate the trial/'' 

5. Joint trial of offences triable as summons and warrant-cases. — 

See Notes under Section 241. 

6. Presidency Magistrates, procedure of. — The provisions 
of this chapter are applicable to trials before Presidency Magistrates 
except in so far as their applicability is otherwise specifically excluded.^ 

252;^= ( 1 ) When the accused appears or is 
Evidence for brought before a Magistrate, such Magis- 
prosecution. tratc sliall proceed to hear the complainant 
(if any) and take all such evidence as may he produced 
in support of the prosecution : 

Provided that the Magistrate shall not be bound 
to hear any person as complainant in any case in 
which the complaint has been made by a Court. 

*1882 : S. 252 ; 1872 ; Ss. 214, 190, 362, Para. 1 ; 

1861 : Ss. 249, 186, 193. 


Note 4 

1. (’21) AIR 1021 All 282 (2S4) : 22 Cri L Jour 146, Ganga Saran v. Emperor. 

(’27) AIR 1927 All 270 (270) : 28 Cri L Jour 227, Govind v. Em-peror. 

(’87) 1887 Pun Eo No. 17 Cr, p. 34 (30), Empress v. Ghulam Hosain. 

(’10) AIR 1910 Mad 010 (010) : 10 Cr. L. J. 250 (251), In re Appavn PndayacM. 

(’28) AUl 1928 Lab 294 (295) : 29 Cr. L. J. 235, Devi Dayal v. Mt. Battan Devi, 

(’21) 22 Cr. L. J. 083 (683, 084) ; 03 Ind C.as 619 (Pat), MnnsM Tcli v. Emperor. 
[See also (’25) AIR 1925 Oudh 200 (200) : 25 Cr. L. J. 1271, Bam BatanwBam 
Sagar. (Summons-case tried ns warrant-case — ^Procedure not to be changed to 
that of summons-case.)] 

[See however (’84) 7 Mad 454 (457) ; 2 Weir 551, Queen-Empress v. Papadu.] 

[But see (’23) AIR 1923 Mad 439 (440) ; 24 Cri L Jour 409, Vcnlcatrama Iyer v. 
Sundaram Pillai. (Accused entitled to acquittal under S. 247 on complainant’s 
failure to appear at hearing.)] 

See also S. 256 Note 2. 

2. (’74) 21 Sutli W R Cr 89 (91), DwarJeanaih Masoomdar v. Nahi Das. 

(’23) AIR 1923 Cal 105 (106) : 24 Cr. L. J. 167, Gosla Behary v. Baisram Das. 

[But see (’99) 22 Mad 459 (400) : 2 Weir 254, Qiiecn-Einpress v. Bangamani. 
(Commitment proceedings — Magistrate finding original charges not sustainable 
but charge of other offence triable summarily maintainable — ^He can try 
summarily for such offence instead of discharging accused if he has acted bona 
fide in the interests of justice.) 

(’04) 1 All L Jour 272J^ (2737t), Basudeo v. King-Emperor.'] 

3. (’17) AIR 1917 Sind 69 (70) : 18 Cr. L. J. 621 (621) : 10 Sind L R 185, Adoo 
V. Emperor. (Stealing a cow and taking it to slaughter-yard is not trivial offence.) 

Note 6 

1. (’32) AIR 1932 Cal 865 (865) : 33 Cr. L. J. 828, Baghnbir Kaliar v. Emperor. 
(Presidency Magistrate is bound to frame charge under S. 254.) 

(’15) AIR 1915 Bom 14 (15): 16 Cr.E.J. 5B8 {5S9),DosahliaiJ.Dhondyv.E7?iperor. 

(’9l) 1891 Eat 539 (540), Queen-Empress v. Abdul. (Offence of adultery cannot 
be tried summarily by a Presidency Magistrate.) 
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Section 252 
Notes 1-3 


(2) The Magistrate shall ascertain, from the 
complainant or otherwise the names of any persons 
likely to he acquainted with the facts of the case and 
to he able to give evidence for the prosecution, and 
shall summon to give evidence before himself such of 
them as he thinks necessary. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Appears or is brought.” 

4. “Shall proceed to hear the com- 

plainant.” 

5. “Take all such evidence as may 

be produced in support of the 
prosecution.” 

6. Proviso to sub-section (1). 


7- “Shall ascertain” — Sub-sec- 
tion (2). 

8. Process-fee. See Notes to 

S. 544. 

9. Production and inspection 

of documents. 

10. Cross-examination of witnesses. 

11. Procedure under the section — 

Trial or inquiry. See S. 4 (1) (k). 

12. Revision. 


Other Topics (miscellaneous) 


Duty confined to ready evidence. See 
Note 5. 

Duty of prosecution and inference from 
non-examination. See Note 5. 

Duty to summon witnesses. See Note 7. 
Hearing — Not examination. See Note 4. 


Irregularity in arrest. See Note 3. 
Section mandatory. See Note 5. 
Subsequent list of witnesses. See Note 5. 
Vakil’s admissions. See S. 205 and 
S. 255, Note 7. 

Warrant to a witness. See Note 7. 


1. Legislative changes. 

(1) The Code of 18G1 did not contain any express provision entitling 
the accused to cross-examine the prosecution witnesses before the 
framing of the charge. The Code of 1872 contained such express 
provisions. (Sections 218, 191, 214.) The express provisions were omitted 
in the later Codes. 

(2) The proviso to sub-s.{l) has been added by the Code of Criminal 
Procedure (Amendment) Act, xvni of 1923. [Cf. S. 200 (aa) and S. 244, 
proviso.] 

2. Scope of the section. — This section requires that the trial of 
a warrrant-case must commence with the hearing of the complainant (if 
any) and the examination of the prosecution witnesses. The Magistrate 
has no power to forthwith require the accused to state his plea and on 
his admission of his guilt, convict him without taking anj’ evidence 
as in a summons-case.^ (See ss. 242 and 243.) 

This section, like the other sections in this chapter, applies to 
warrant-cases generally. Hence, it api)lies to a case started on a police 
challan,^ 

3. “Appears or is brought.” — This section empowers the 
Magistrate to proceed with the trial of an accused person whenever he 
appears or is “brought before a Magistrate.” The legality or otherwise 
of the arrest under which the accused is brought before the Magistrate 


Section 252 — Note 2 

1. (’06) 4 Cr. L. J. 231 (231, 232) : 29 Mad 372, Emperor v. Chinnapayan. 

2. (’40) AIR 1940 Nag 390 (391) ; 1940 N L J 449 (450), Hansraj v. Emperor. 
[See (’38) AIR 1938 Nag 103 (104) : 39 Cr. L. J.- 62, Eahat Ali v. Md. Murad.l 
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does not affect the jurisdiction of the Magistrate to try the accused.^ 
As to the right of the accused to appear by pleader, see S. 205 and 
Notes thereunder. 

5. “Shall proceed to hear the complainant.” — This section 
only requires that the complainant should be heard. It does not 
require the examination of the comidainant on oath.^ 

The Magistrate must proceed to hear the case though the 
complainant wishes to withdraw his complaint.” The reason is that 
in warrant-cases the complainant is not entitled to withdraw his 
complaint. See S. 248 and Notes thereunder. 

5. “ Take all such evidence as may be produced in support 
of the prosecution.” — This section casts upon the Magistrate the 
duty of taking all the evidence produced on behalf of the in-osccution 
unless it is irrelevant.^ But this duty applies only to the evidence 
which is ready when the case is taken up for hearing and the 
Magistrate is not hound to go on taking the evidence that may be 
offered subsequently from time to time." 


Note 3 

1. (’ll) 12 Ci-i L Jour 35G (356) : 10 I. C. 93G : 35 Bom 225 (SB), Emfcror v. 
Vinayah Damodar. 

(’04) 1 Cri L Jour 535 (537) : 31 Cal 557, Emperor v. Madho Dhobi. 

099) 1899 Pun Be No. G Cr, p. 17 (18), Sdbha v. Empress. 

(’28) AIR 1928 Sind IGl (163, 164) : 29 Cr. L. J. 1089, Wheeler v. Emperor. 

(’OSj 2G Mad 124 (125) : 1 Weir 630, Public Prosecutor v. Bavalu Kesigadu. 
(Case under Madras Abkari Act S. 34 — Power of a Circle Inspector to arrest 
accused in another circle.) 

[Sec However (’25) AIR 1925 Bom 131 (133, 134) : 49 Bom 212 : 2G Cr. L. J. 441,. 
Candri Bawoo v. Emperor.'\ 

See also S. 46 Note 6, S, 177 Note 8, S. 190 Note 17 and S. 537 Note 9. 

Note 4 

1. (’22) AIR 1922 Mad 126 (128) : 23 Cri L .Tour 203, In re Kunhi Eadir. 

(’29) AIR 1929 Cal 229 (230) : 30 Cr. L. J. 942, Santiram Mandal v. Emperor. 

[See also (’35) AIR 1935 Pat 515 (520): 36 Cr.L. J. 1354 : 15 Pat &^,Kcwal Bam- 
Emperor. (Conviction not vitiated by absence of examination of complainant.)- 
(’38) AIR 1938 Nag 103 (104) : 39 Cr. L. J.62, Bahai Ali \.Md. Murad. (Failure- 
to examine complainant does not vitiate trial.)] 

2. (’29) AIR 1929 Mad 7 (8), Narasimhalu Naidtt v. Naina Pillai. 

(’27) AIR 1927 Rang 174 (174, 175) : 5 Rang 136 : 28 Cr. L. J. 649, Mating Thu 
Daw V. U Po Nyun. (Public Prosecutor on the instructions from the District 
Magistrate may however withdraw the prosecution.) 

(’89) 13'Bom 600 (603), In re Ganesh Narayan Sathc. 

Note 5 

1. (’08) 7 Cri L Jour 272 (273) (Lab), Mt. Begavi Bibi v. Ghulavi Mohammad. 
(’13) 14 Cr. L. J. 412 (412) ; 20 I. C. 236 (Al])i, Gdkul Chand v. Mahabir Misir. 

(Complaint dismissed on examination of one out of several prosecution witnesses 
— Procedure illegal.) 

(’69) 1869 Rat 21 (21, 22), Beg. \. Daya Kesur. 

(’15) AIR 1915 Mad 825 (825) : 16 Gr.L.J. 156 (157), V enhatappayya v. Venhata- 
ramanayya. (Magistrates should always be chary of taking upon themselves the 
duties of deciding on behalf of the -parties which witnesses should be examined.) 
[See (’33) AIR 1933 Nag 374 (377) : 30 Nag L R 76 : 35 Cri L Jour 404, Tulsidas 
v. Chefandas. (Whether witness is necessary or not should be determined by 
complainant and not by Magistrate.)] 

2. (’38) AIR 1938 Nag 103 (104) : 39 Cr. L. J.- 62, Bahai Ali v. Md. Murad. 

(’14) AIR 1914 Ali 430(431):15 Cri L Jour 363, Govind Sahai v. Emperor. (Case under 

S. 110, Cr. P, C. — Twenty witnesses named by the police at the beginning were- 
examined — Further, thirty-one witnesses were also examined — Transfer ordered.) 
(’26) AIR 1926 Mad 989 (990) ; 49 Mad 978 : 27 Cri L Jour 1123, K. G. Menon v. 
Krishna Nayar, (Magistrate not bound to grant time for production of evidence.) • 


Section 252;. 
Hotes 3-5. 
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Section 252 
Motes 5-7 


When a Magistrate, for sufficient reasons, refuses to issue a 
commission, or to move the District Magistrate for issue of a commis- 
sion, for the examination of a witness, he cannot he deemed to have 
refused, or omitted to take the evidence produced in support of the 
prosecution.® 

"When witnesses are common to a number of cases before the 
Court, the evidence in each case should ho taken separately. It is not 
proper to take the depositions in one case and have them copied and 
used in another case.'* 

As to the right of the prosecution to lead evidence after the 
accused has entered on his defence, see S. 25G and Notes thereunder. 

On general principles the duty of the prosecution is not to work 
for a conviction, hut to see that justice is done and it is hound to 
produce all witnesses who are acquainted with the facts of the case 
although they may not favour the prosecution, unless their evidence 
is unnecessary or there is reasonable ground for believing that they 
will not speak the truth.® Where a material witness is withheld by the 
prosecution without any sufficient cause, the Court can draw an 
inference that his evidence if produced will be against the prosecution. 
'See Evidence Act, S. 114, Illustration (g).® See also Notes under 
•sections 208, 244 and 2SG. 

6. Proviso to sub-section (1). — For cases where the complaint 
of a Court is necessary for taking cognizance of an offence, see s. 195. 

7. “ Shall ascertain ” — Sub-section (2). — The ]\Iagistratc is 
hound under this section, to ascertain from the complainant or other- 
wise the names of any persons who are likely to be acquainted with 
the facts of the case and to he able to give evidence for the prosecution 
and he may summon to give evidence before himself such of them as 
he thinks necessary.* In discharge of this obligation, the Magistrate 

3. (’37) AIR 1937 Rang 398 (399) : 1937 R L R 159 : 39 Cr. L. J. 29, D. K. Nath 
V. P. K. Nath. 

4. (’23) AIR 1923 Cal 19G(197):o0Cal223: 24 Cr.L..T. 198, Ma:ahur Ali\. Emperor. 
[See also (’71) 15 Sutb W R Cr 23 (24), Tuhlicya v. Tupscc Koocr.} 

See also S. 244 Note 3 and Notes under S. 356. 

5. (’04) 1 Cri L Jour 305 (308, 309) : 28 Bom 479 : G Bom L R 324, Emperor v. 
Bal Gangadhar Tilah. 

(’05) 9 Cal W N 438 (439) : 2 Cri L Jour 176, Munni Sonar v. Emperor. 

(’33) AIR 1933 Cal 600 (602) : 60 Cal 1361 : 35 Cr.L.J. 33, Bhuhan Bejoyy. Emperor. 

(Prosecution not bound to xiroduce witnesses who are not liliely to tell the truth.) 
(’14) AIR 1914 Lnh 565 (566) : 16 Cri L Jour 266, Sardar Ahmad v. Emperor. 
(’18) AIB 1918 Cal 314 (315) : 19 Cr. L. J, 81, Ashraf Ali v. Emperor. (If witness 
can on reasonable grounds, bo regarded ns an accomplice, prosecution need not 
produce and examine him.) 

(’28) AIR 1928 Pat 46 (48) : 28 Cri L Jour 868, Prahhu Dusadh v. Emperor. 

(Unnecessary witnesses need not be produced.) 

See also S. 208 Note 7 and S. 286 Note 6. 

6. (’19) AIR 1919 Lah 158 (159) : 20 Cri L Jour 519, Emperor v. Amolah Bam. 
(’28) AIR 1928 Pat 98 (100) : 28 Cri L Jour 906, Jogi Baut v. Empe^'or. 

Note 7 

1. (’40) AIR 1940 Pat 355 (358) : 19 Pat 413, Mnsahru v. Emperor. 

(’36) AIR 1936 Nag 192 (197) : I L R (1936) Nag 205 : 38 Cr.L.J. 307, Thalcttr Das 
V. Narayan. 

(’26) AIR 1926 Mad 989(990):49 Mad 978:27 Cr.L.J. 1123, Menon v. Krishna Nayar. 
(’13) 14 Cr. L. J. 682 (682) : 21 1, C. 1002 (All), Siial Smgh v. Dalganjan Singh. 
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must specifically qncstion the complainaut as to whether he knows 
of any witnesses who will have to be sninmonecl. The Magistrate is 
not hound or expected to exercise this duty of ascertaining more than 
once, and'the proper time for such ascertainment is when the evidence 
already “produced” in support of the iwosecution has been talcen." 

The [Magistrate is not bound to summon every one of the witnesses 
named by the complainaut: he must only summon such of the 
witnesses as he tliinlcs necessary But he cannot arbitrarily refuse to 
summon any witness: he should issue summons to all witnesses named 
by the complainant, who, he considers, are likely to give useful 
evidence.'^ This power of summoning witnesses named by the com- 
plainant may be exercised from time to time as the occasion requires.*’ 
The section only authorizes the issue of a summons to a witness, 
and a warrant for his arrest can be issued only if the conditions laid 
down in S. 90 are satisfied.'^ See also the undermentioned case," 

It is open to a [Magistrate, under this sub-section, to take such 
evidence as he considers necessary in order to find whether an offence 
has really been committed or not, even if the complainaut states that 
ho does not wish to proceed with the complaint.® 

8. Proccss-fee. — See Notes to S. Sii. 


{’25) AIR 1925 Oudh GG7 (GG7) : 20 Cr. L. .T. 126G, Emperor v. Mailcu Lai. (Duty 
of seeing that all evidence essential to the proscontion case is before the Court 
is thrown by the Code upon the Magistrate himself— JIcnoe it is not open to a 
Magistrate to acquit on the ground that the prosecution has failed to produce a 
necessary witness.) 

2. (’26) AIR 1920 Mad 9S9 (990, 991) : 49 Mad 978 : 27 Cr.L..T. 1123, K. C. Mcnon 
T. P. Krishna Naijar. 

3. (’-10) .MR 1910 Pat 35-5 (358) : 19 P.al 413, Mmahrti v. Emperor. 

(■38) -AIR 1938 Nag 103 (105) ; 39 Ori L .Tour G2, liahat Ali v. Md. Mttrad. (It is 
only where a list is unduly long and appear.s to have been filed vexatiously 
that the Mngistr.atcs should avail themselves of the i)Ower to scrutinize the list to 
prevent harassment of theaccused and an unwarranted prolongation of the trial.) 

(’38) AIR 1938 Lah 444 (445) ; 39 Cr.L.J. 624, GhiiJam Mohiynddin v. Sardara, 
(Magistrate is bound to summon at Government expense such of complainant’s 
witnesses as he considers necessary — Merc fact that same case was investigated 
by police and no challan was put up is no ground for refusal.) 

(’14) AIR 1914 All o2G (526) : 14 Gri L Jour 682 (682), Sital Singh v. Dalganjan 
Singh. (Where a fresh list of witnesses is put in by the complainant after the 
first hearing, it is irregular on the part of the Court to accept the list without 
scrutiny.) 

(’26) AIR 1926 Mad 989 (990) : 49 Mad 978 ; 27 Gri L Jour 1123, K. G. Mcnon v. 
P. Krishna Nayar. 

(’14) AIR 1914 All 430 (431) ; 15 Cri L Jour 363, Govind Sakai v. Emperor. 

(’75) 23 Suth W R Cr 9 (9), Jcldhari Singh v. Slmnkur Doyal. 

4. (’26) AIR 1926 Mad 989 (991) : 49 Mad 978 : 27 Cri L Jour 1123, K. G. Mcnon 
v. P. Krishna Nayar. 

[See also (’36) AIR 1936 Nag 192 (197) : I L B(1936) Nag 205 : 38 Cr. L. J. 307, 
Thahurdas v Narayan. (Magistrate refusing to summon witness cited by com- 
plainant even before prosecution has begun — It amounts to grave error.)] 

5. (’40) AIR 1940 Nag 390 (391): 1940 Nag L Jour 449 (450), Eansraj v. Emperor. 

6. (’07) 6 Cri L Jour 275 (275) (Lah), Kola Singh v. Emperor. (In a case under 
S. 498, 1. P. C., there is no legal sanction for the Magistrate to issue a warrant 
for compelling the complainant’s wife to attend as a witness, without first 
requiring her to attend by a summons as laid down under S. 252, Cr. P. C.) 

7. (’73) 1873 Pun Re No. 4 Cr, p. 5 (5), Groton v. Buttun Singh 

S. (’37) 1937 Mad W N 727 (727, 728), Nagastoami Naidu v. Bamasivamy Naicken. 

2Cr.94. 
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Section 262 
Notes 9-10 


9. Production and inspection of documents. — Where during 
the examination of the complainant several documents are produced as 
evidence against the accused, and are admitted by the Magistrate and 
marked as exhibits, the accused is entitled to the inspection of all 
documents filed as exhibits in the case and such inspection should not 
be rehised with the direction that ho may apply for and obtain 
certified copies.^ 

10. Cross-examination of witnesses. — This section does not 
expressly refer to the right of the accused to cross-examine the 
prosecution witnesses. But on general principles and under S. 133 of 
the Evidence Act, the liability to cross-examination by the adverse 
party is part of the conception of legal evidence^ and under sections, 
like S. 244, which also do not expressly confer a right of cross-examina- 
tion, it has been held that such a right undoubtedly exists.^ But S. 25& 
provides that after the charge is framed the accused must be required 
to state if he desires to cross-examine any of the prosecution witnesses 
and if he says he wishes to do so, the witnesses named by him should 
be re-called and he should be allowed to cross-examine them. The 
question has arisen as to what is the effect of this provision. Does it 
impliedly negative the right of the accused to cross-examine at an 
earlier stage, viz., before the charge is framed, or does it confer on the 
accused an additional right to cross-examine the prosecution witnesses 
a second time after the charge is framed ? On this question there is a 
conflict of decisions. On the one hand, it has been held by the High 
Courts of Madras® and Patna,^ the Chief Court of Lower Burma,® 
the Judicial Commissioner’s Courts of Upper Burma,® Sind^ and 
Nagpur® that the accused is entitled as of right to cross-examine 
prosecution witnesses before the charge is framed as well as afterwards. 


Note 9 

1. (’99) 1 Bom L R 433 (433), I?i rc Francis Domingo Fernandes. 

(’82) 10 Cal L E 54 (55), In the matter of Ahdnl Guffoor. 

Note 10 

1. (’32) AIR 1932 Oudh 298 (299) : 34 Cri L Jour 58 : 8 Luck 135, Mohammed 
Hossein v. Mirza FaJclirulla Beg. (Per Srivastava, J.) 

2. See Notes under S. 244. 

3. (’20) AIR 1920 Mad 201 (203) : 43 Mnd 411 : 21 Cr. L. J. 297, IP. E. Locldcij 
V. Emperor. 

(’23) AIR 1923 Mad 609 (610) : 46 Mad 449 : 24 Cr.L.J. 547 (FB), Yarisai Boiuthcr 
V. Emperor, 

(’24) AIR 1924 Mad 735 (735) : 25 Cri L Jour 556, In rc Muthiah Ghetty. 

p26) AIR 1926 Mad 989 (991) : 49 Mnd 978 : 27 Cri L Jour 1123, E. G. Mcnon 
V. P. Krishna Nayar. 

4. (’20) AIR 1920 Pat 149 (150): 21 Cr. L. J. 814: 5 Pat L. J. 94, Bamyad Singh 
V. Emperor, 

5. (’ll) 12 Cr. L. J. 277 (279) : 10 I. C. 917 (LB), Mohammed Ally v. Emperor. 

6. (’97-01) 1 Upp Bur Eul 74 (74), Nga O v. Qttcen-Empress. (There is no pro- 
vision prohibiting the cross-examination — Hence, if the accused so wishes he- 
may be allowed to do so.) 

7. (’85) AIR 1935 Sind 13 (19) : 29 Sind L R 92 : 36 Cri L Jour 581 (FB), 
Muhammad Bahim v. Emperor. (Evidence in S. 252 includes examination, 
cross-examination and re-examination of a witness.) 

8. (’36) AIR 1935 Nag 8 (9 to 11): 31 Nag L R 276: 36 Cr. L. J. 578, Gurudin r. 

■ Emperor. (Conflicting case-law discussed.) 
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But it has been held by the Allahabad® and Calcutta^® High Courts 
that the accused is not entitled as of right to cross-examine prosecution 
witnesses before the charge is framed, but is only entitled to do so 
afterwards under S.256. At the same time the AUahabad^^ and Calcutta^" 
High Courts have held that S. 256 does not prohibit cross-examination 
by the accused before the charge is framed and the Magistrate can, as 
a matter of discretion, allow, and indeed will bo well-advised to allow, 
the accused to cross-examine prosecution witnesses even before the 
charge is framed. The Punjab Chief Court also seems to hold the 
same view.^® The question came up for decision before a Bench of the 
Oudh Chief Court, but the Judges constituting the Bench differed in 
their opinion, one of them expressing his concurrence with the Madras 
and Patna view and the other agreeing with the Allahabad and 
Calcutta view.^^ 

An accused is entitled to decline to exercise his right of cross- 
examination (assuming that it is held that he has such a right). 

The fact that certain evidence has not been tested by cross-exami- 
nation does not affect its admissibility but only its probative 

11. Procedure under the section — Trial or inquiry. — See S. 4(l)(k). 

12. Bevision. — The section leaves it to the discretion of the 
^lagistrate as to what witnesses named by the prosecution should be 
summoned to give evidence before himself and a Court of revision 


9. (’31) AIE 1934A11 021 (023, 621) ; 34 All 212 : 33Cr.L. 3. 310, LaclmiNarain 
V. Emperor. 

10. (’29) AIE 1929 Cal 822 (823, 824):31Cr.L. J. 800, Empcrorx.C. A, Mathc70S. 
(’72) 17 Suth W E Cr 51 (51), In ike matter of Tkalioor Dyal Sen, (Case under 

Code o£ 1801 which did not expressly confer right of cross-examination.) 

(’73) 19 Suth W E Or 53 (53): 3EengLEAppl51,S7iare/orcor7iiv. iff rs.jScff lias. 
[But see (’23) AIE 1923 Cal 727 (728) : 50 Cnl 939: 25 Cri L Jour 27, Dibakanta 
Chatter feev. Goar Gopal iff iJclierycc. (Per Bankin and Buckland,JJ.; Cuming, J., 
dissenting.)] 

11. (’31) AIE 1931 All 021 (024): 54 All 212: 33 Cr. L. J. 310, Lachminarainv, 
Ejnperor. 

12. (’29) AIE 1929 Cal 822 (823); 31 Cr. L. J. 809, Emperor v. 0. A. Matheios. 
[See also (’04) 1 Cr. L. J. 838 (839) (Cal), Ashirbad Muchi v. Maju Iliichmi. 
(’94) 21 Cal 642 (663), Empress v. Sagal Sa7nba Sajad.} 

13. (’16) AIE 1916 Lah 445 (445): 17 Cr. L. J. 278 (279), Shcr Singh v. Emperor. 

14. (’32) AIR 1932 Oudh 298 (299, 303):34 Cri L. Jour 58:8 Luck 135, Mahomed 
Eusain v. Fakhrullah Beg, 

15. (’23) AIE 1923 Cal 727 (728): 50 Cal 939: 25 Cri L Jour 27, DibakaiUa 
Chatter jee v. Goiir Qopal Mukherjee. 

(’73) 19 Suth W E Cr 53 (33, 54): 3 Beng L E App 151, Shanio Teorni v. iffrs. 
BcUlias. 

16. (’25) AIR 1925 Mad 407 {537):4.8Me,H, Maharaja of Kolhapur v. Sundaram 
hjer. 

(’29) AIE 1929 Lah 840 (842): 30 Cr. L. J. 951, Mangal Sc7i v. Emperor. 

(’13) 14 Cr. L. J. 70 (71): 18 Ind Cas 406 (Cal), Ibrahim v. Emperor. 

(’03) 1903 Pun Ee No. 5 Cr, p. IS (16), Gu7iga Bam v. Emperor. 

(’10) 11 Or. L. J. 145 (145): 5 Ind Cas 512 (Mad), Bosi v. Yadala Pilla7nma. 

(’25) AIE 1925 Oudh 726 (727) : 26 Cr.L.J. 1236, Sarju Singh v. Emperor. 

'(’23) AIR 1923 Pat 53 (55) : 24 Cr.L.J. 595, Moii Smgh v. Dhamikdhari Smgh. 
(’32) AIR 1932 Oudh 298 (299) : 34 Cr, L. J. 58 : 8 Luck 135, Moha7nad Husain 
V. Fakhrullah Beg. 

[See (’37) AIR 1937 Oudh 168 (169) : 37 Cr.L.J. 1144 : 12 Luck 553, Row Ktimar 
Y. Ernperor. (Testimony of witness not a legal evidence unless subjected to cross- 
examination.)] 


Section' 252 
Botes 10-12 
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Seotion 252 
Note 12 

Section 253 


will not interfere with this discretion unless there are strong and 
exceptional reasons for doing so.^ 


2,5 3 . (^) upon taking all tlie evidence 
Discharge of referred to in section 252, and making 
accused. examination (if any) of the accused 

as the Magistrate thinks necessary, he finds that no 
case against the accused has been made out •which, 
if unrebutted, would warrant his conviction, the 
Magistrate shall discharge him. 

(2) Nothing in this section shall he deemed to 
prevent a Magistrate from discharging the accused at 
any previous stage of the case if, for reasons to he 
recorded hy such Magistrate, he considers the charge 
to he groundless. 

Synopsis 


1. Legislative changes. 

2. “ If, upon taking all the evidence 

referred to in S. 252.'* 

3. Examination of accused (if any) 

as he thinks necessary. 


4. “ The Magistrate shall discharge 

him.” 

5. Grounds of discharge. 

6. Sub-section (2). 

7. ** For reasons to be recorded.” 


Other Toincs (miscellaneous) 

Benefit of doubt. See S. 254 Note 4. Duty to examine whole evidence. See 
Decisions of civil Courts. See Note 7. Note 2. 

Discharge without evidence. See Notes G When discharge amounts to acquittal, 
and 7. See Note 4. 


1. Legislatwe changes. 

1. The words “if he finds that no offence has been proved against 
the accused” which occurred in the corresponding sections of the Codes 
of 18G1 and 1872 have been replaced in the later Codes by the words 
“if ... . he finds that no case against the accused has been made out 
which, if unrebrrtted, would warrant his conviction.” 


* Code of 1882 ; S. 253 — Same as that of 1898 Code. 

Code of 1872 ; S. 215 para. 1 and Expl. Ill, 

215. When the evidence of the complainant and of the witnesses for the 
Discharnc of P^^'^^ation and such examination of the accused person as the , 
accused ^ l^Iagistrate considers necessary, have been taken, the Magistrate, 
if he finds that no offence has been proved against the accused 
person, shall discharge him, 

*»***»« 

Ex'planation III. — An order of discharge cannot be passed until the 
evidence of the witnesses named for the prosecution has been taken. 

Code of 1861 ; S. 250. 

250. When the erudence of the complainant and of the witnesses for the 
Gharac prosecution, and such examination of the accused person as the 
^ ' Blagistrate shall consider necessary, have been taken, the Magistrate, 
if he finds that no oSence has been proved against the accused person shall 
disclmrge him. 


Note 12 

1. (’28) AIE 1928 All 684 (685) ; 30 Cri L Jour 631, Inayai Husain v. Emperor. 
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2. The Codes of ISGI and 1672 did not contain any provision 
corresponding to sub-s.(2). On tlic other hand, Explanation III to 
S. 215 of the Code of 1872 expressly declared that an order of discharge 
could not be passed till after the examination of the witnesses named 
for the prosecution. This 2 ')rovision was removed and the provision 
contained in suh-s.(2) was introduced in the later Codes thus rendering 
obsolete the undermentioned decisions^ under the prior Codes which 
held that a Magistrate could not discharge an accused before taking 
all the evidence for the prosecution. 

2. “If, upon taking all the evidence referred to in S.252. ” 
— This section makes it incumbent on the ^lagistrafe to take all the 
evidence offered on bolialf of the prosecution before ho discharges the 
accused^ unless he finds that the charge against the accused is gi-ound- 
less in which case he can discharge the accused even before he has 
taken all the iirosecution evidence, (see Koto 0.) It has been held that 
the Magistrate can discharge an accused on the basis of the evidence 
of a witness called at the instance of accused under S. 510, though this 
section refers only to tlie evidence for the prosecution." 

3. Examination of accused (if any) as he thinks necessary. 

— This section enables the Magistrate in a warrant-case to examine the 


Section 253 — Nolo 1 

1. (’75) 7 N lY P H C li 230 (2321, In the matter of Nctvar. 

(’82) 1882 AH W X 179 (179), Emireis v. AjudMa. 

(’81) 1881 All IV X 145 (145), Emfireis v, Shco Charan. 

(’79) 2 All 447 (448), Evijircss of India v. Kashi. 

(’77) 1877 Eat 121 (121), Kaladgi Magistrate's Letter Ko. 597. 

(’73) 1873 Ent 73 (73), Beg. v. SangaiJa. 

(’72) 3 Cal 389 (390), Empress v. Hcmatnlla. 

(’78) 2 Cal L B 389 (390), J;i the matter of Gangoo Singh. 

(’78) 2 Cal L E 374 (370), Bcputoolla v. Naeim Sheikh. 

(1805) 2 Suth IV E Cr 47 (48), Queen v. Sheik Edoo. 

(’67) 7 Suth IV E Gr 47 (47), Queen v. Hosscin Ally. 

(’07) 7 Suth W E Cr 45 (45), Queen v. Srccnath Mookopadhia. 

(’70) 13 Suth W E Cr 37 (38), Queen v, Hcera Loll. 

(’71) 10 Suth W E Cr 18 (19) : 7 BengLE App 55, Eimnoo Singh v. Kali Churn. 
(’7l) 10 Suth W E Cr 48 (49), Kishori Sahai v. Mungcri Sahai. 

(’73) 20 Suth W E Cr 07 (cs), Soondur v. Bamkiimar. 

(’74) 22 Suth ^V E Cr 25 (26), Queen v. Japil Ahir. 

{,'15) 24 Suth W E Cr 9 (10), Mecr Aeccin AH v. Hurnain Dass. 

(’75) 24 Suth W E Cr 02 (63), Srccnath Mundlc v. Srccnath Bajpnt. 

(’76) 25 Suth W E Cr 10 (lo), Sped Nissar Hosscin v. Rdmgolam Singh. 

(’80) 1880 Pun Be Xo. 8 Cr, p. iS (16), Kudan v. Sonun. 

(’74) 1874 Pun Ee No. 17 Cr, p. 29 (30), Nihal Singh v. Mohamda. 

(’8l) 4 Mad 329 (329), Queen v. Purasurama Naikar. 

[See (’73) 12 Beng L E 253a (2547i), Queen v. Bamkami.} 

Note 2 

1. (’30) AIE 1930 Cal 515 (517) : 31 Cr. L. J. 1055 : 58 Cal 346, Faslur Bahaman 
V. Emperor. 

(’37) 1937MWN991 (992), Shivakatachavi Pillai v. Emperor. (Though thecom- 
plainant, after examining some of the witnesses, does not want to proceed further.) 
(’29) AIE 1929 Cal 479 (480) : 31 Cr. L. J. 128, Mukunda Patra v. Purushottam 
' Shah. (Complainant not examined — Discharge order is irregular.) 

(’13) 14 Cr. L. J. 412 (412, 413):20 I.C.236 (All), Go/wtl Chand v.,Mahabir Misir. 
(’20) AIR 1920 Mad 181 (131) : 21 Cri L Jour ilS, In re Packianathan, 

(’08) 7 Cri L Jour 272 (273) (Lah), ML Begam Bibi v. Ghulam Muhammad, 

2. (’33) AIE 1933 Lah 561 (666, 567):34 Cr. L. J. 735, Biioan Singh Emperor. 
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accused before the charge is framed.^ But such an examination is 
entirely discretionary •^■ith the Magistrate and he is not bound to 
examine the accused before the charge is framed.^ 

As to whether the examination of an accused before the charge is 
framed dispenses with the examination of the accused under S. 342 after 
the charge is framed and the prosecution evidence is closed and before 
the accused is called on to enter upon his defence, see S. 342 Note 9. 

As to the scope and effect of an examination of the accused in 
criminal cases, see Notes under S. 342. 

4. “The Magistrate shall discharge him.” — This section 
contemplates an order discharging the accused. An order dismissing 
a CQinvlaint is not the proper order to be passed under the section.^ 
A formal and express order of discharge is, however, not necessary. 
It may he implied and presumed from the circumstances of a case.^ 
Thus, where a person is accused of a major offence hut the Magistrate 
frames only a charge for a minor offence, there is an implied discharge 
in respect of the major offence.^ To determine whether a particular 
order is one of discharge, the substance of the order and not its form 
should he talcen into consideration. Thus, where no charge has been 
drawn up and the prisoner has not been asked to make his defence, 
and the Magistrate finds that no case has been made out against the 
accused, his order is only one of discharge though he stjdes it as an 
order of acquittal.'^ Similarly, if fhe defence of the accused is taken 
and witnesses are examined in support thereof, the order of the 


Note 3 

1. (’93-1900) 1893-1900 Low Bur Eul 642 (645), Pat Tha U v, Queen-Empress, 
(’27) AIR 1927 All 475 (475) : 49 All 551 : 28 Cr. L. J. 399, Sudaman v. Emperor. 

(Tbe examination is intended to enable the Court to decide whether it should 
frame a charge.) 

2. (’22) AIR 1922 Mad 512 (512) ; 45 Mad 820:24 Cri L Jour 124, Marudamuthxt, 
Vanian v. Emperor, (Overruled on another point in AIR 1923 Mad 609 (FB).) 

(’26) AIR 1926 Nag 459 (460) : 27 Cri L Jour 830, Dcoji v. Emperor. 

Note 4 

1. (’13) 14 Cr L. J. 412 (412) : 20 I. C. 236 (All), Golzulchand v. Mahahir Misir. 
(’34) AIR 1934 Pat 548 (549, 550):36Cr.L.J. 285, ^0^171(7^ Eatli y,Badha1:rislina. 

(Dismissal of complaint after issue of process not legal — When process has once 
been issued, an accused person can only be discharged under this section or S. 259.) 

2. (75-77) 1 Bom 610 (619, 620), Beg, v. Hanmanta, 

3. (’36) AIR 1936 Nag 87 (88) : 37 Cri L Jour 715 : ILR (1936) Nag 54, Ganga 
Datta V. Emperor. 

(’33) AIR 1933 Mad 65 (66): 33 Cr.L. J. 825, P. Venkaiasubhayya v. ill. Venkata 
Lakshmayya. 

(’31) AIR 1931 Lah 402 (403, 404) 32 Cri L. J. 1029, Mahomed v. Emperor. (It is 
necessary that the Magistrate must visualize the possibility of framing a more 
serious charge.) 

[But see (’26) AIR 1926 Oudh 194 (195) : 27 Cr L. J. 417, Bilodar V. Empcror.1 
See also S. 209 Note 6, S. 403 Note 14 and S. 437 Note 8. 

4. (’66) 6 Suth W R Cr 13 (14), Queen v. Bdbcrt Sheriff, 

(’67) 8 Suth W R Cr 45 (46), Queen v. Bipro Doss. 

(’68) 1868 Pun Re No. 32 Cr, p. 90 (100), Sekundar Khan v. Croiun. 

(’68) 9 Suth W R Cr 15 (16), Goonath Mudli V. Troylocko Chukcrbutly. 

(’69) 12 Suth W R Cr 65 (65, 66) : 4 Beng L R A C 1, Queen v. Goburdhun Bera. 
(’71) 15 Suth W R Cr 55 (55), Queen v. Bajkishore Boy. 

[See also (’04) 1 Cri L .Tour 355 (356) : 8 C W N 456, Nagendra Nath v. Eorb. 
(Order of release on bail.)] 

See also S,-209 Note 6, S. 403 Note 14.and S. 437 Note 8. 
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Magistrate where he finds the accused not guilty is one of acquittal 
though he stjdes it as one of discharge.® 

5. Grounds of discharge. — Under snb-s.(l) of this section a 
Magistrate can discharge ah accused when, upon considering the 
-evidence for the prosecution, he comes to the conclusion that no case 
has been made out against the accused, which, if unrebutted, would 
warrant his conviction.^ But where the Magistrate has not come to 
•such a conclusion, he has no i)ower to discharge the accused under this 
section. Thus, an accused person cannot be discharged under this sub- 
section merely because a civil suit touching the same dispute is pending 
between the parties" or the complaint is vague® or because it is desirable 
to try the accused along with another co-accused whose attendance 
before the Court it has not so far been possible to procure.'^ Similarly, 
except in cases falling under S. 259, the absence of the complainant at 
the hearing is no ground for discharging an accused (see Kotes under 
■S.259). But in such a case the accused may ho discharged for want 
■of evidence against him.® It is not sufficient to enable a Magistrate 
to discharge an accused person under this section that there can be 
no conviction for the particular offence which was originally alleged 
against the accused but only in respect of some other offence® or 
that the accused appears to have committed the offence only in respect 
of a smaller sum than that alleged by the prosecution.'^ Where an 
accused person escapes into a foreign jurisdiction and the Magistrate 
holding the enquiry in connexion with the extradition proceedings 


S. (’72) 18 Sutb V7 E Or 10 (10), Bamjoy SuTTitah v, Mirza AH. 

■(’17) AIK 1917 Low Bur 88 (89) : 18 Ori L Jour lOOG (lOOG, 1007), OriM v. Kaln. 
(’83) 1883 Pun Ee No. 29 Or, p. 70 (7G), Tdba v. Hira Singh. 

(’25) AIE 1925 Oudh CO (GO) ; 25 Ori L Jour 39, Dal Chand v. Bam Lai. (Order 
of first class Magistrate refusing to commit to sessions a wise under S. 494, 
Penal Code, amounts to an acquittal). 

(’79) 3 Cal L E 131 (132), In the matter of Joja Pashan. 

(’03) 1903 Pun Ke No. 14 Cr, p. 35 (39) : 1903 P L E No. 175. Crown v. Natlni. 
(’15) AIE 1915 Mad 23 (24) : 15 Cri L Jour G73 (674, 675} : 38 Mad 585, Sriramulu 
y. Krishna Boio. (Eeoommencement of trial under S. 350 does not cancel a 
charge framed and the Magistrate must acquit and not discharge.) 

• (’35) .A[K1935A11834(835) ; 36Cr.L. J 912, BazaHusamy.JSmperoi-. (Magistrate 
by inadvertence referring to S. 253 and not S.258; still, order is one of acquittal.) 
[Sec (’73) 19 Suth W E Cr 55 (55), Otclioy Teli v. Modhoo SUeihli.l 

Note 5 

1. (’25) AIE 1925 All 298 (299) : 26 Ori L Jour 736, Daya Nand v. Emperor, 
(’27) AIE 1927 AH 804 (805) ; 49 All 879 : 28 Cri L Jour 601, Alam v. Emperor. 

(If prosecution does not choose to put the correct version of facts before the Court 
and itself attempts to spoil a true case by adducing false and perjured evidence, 
a Magistrate cannot but discharge the accused.) 

(’09) 10 Cr. L. J. 14 (16) : 1908 Upp Bur Eul 15, Nga Mating Gyi v. Nga Lti Gale. 
(’34) AIE 1934 Oudh 321 (323) : 35 Cri L Jour 939 : 10 Luck 82, Emperor v. 
Ghandewa Past. (If Magistrate considers that no case has been made out against 
the accused the proper procedure is to discharge the accused under this section 
and not to acquit him after framing the charge.) 

2. (’25) AIR 1925 All 298 (299) : 26 Cri L Jour 738, Daya Nand v. Emperor. 

3. (’76) 25 Suth ^ 13,0x95(35), Quceny.Thalcoor Bam. (Complaint by civil Court.) 
'--'d. (’22) AIR 1922 Cal 334 (335): 49 Cal 182:22Cr.L.J.465,BilH7jp7m7-stv.Mce?f. 

5. [See (’69) 11 Suth IV E Cr 47 (48), Qneen v. Pooran Jolaha.) 

6. (’67) 8 Suth W E Or 82 (82, 83), Dcgtimbar v. Rally Das. 

(’74) 1874 Pun Ee No. 17 Cr, p. 29 (29), Nihal Singh v. Mohamda. 

7. (’83) 6 Mad 25 (26), Queen T. Yengn Tayyangar, 


Section 253' 
Kotes $-5 



1496 


DISCHAKGE OP ACCUSED 


Seotion 283 
Notes 5-6 


reports that there is no sufficient ground for extradition, this is not hy 
itself a sufficient ground for the discharge of the accused under this 
section.® It is the ahscnee of sufficient evidence for conviction that 
can justify a discharge under this section. 

6. Sub-seotion (2). — Although suh-s.(l) of this section requires 
tho l\Iagistrato to take all the evidence for the i)rosecution before 
discharging the accused, suh-3.{2) empowers tho Magistrate to discharge 
the accused at any previous stage of the case if he finds that tho charge 
against the accused is a groundless ono.^ Thus, the accused can bo 
discharged even before any evidence for the prosecution is talcen or 
when such evidence is being taken,” or before the complainant is 
heard under s. 252, or before tho date of hearing.® The Calcutta^ 
and the Patna® High Courts have held that even an order refusing to 
issue process for tho appearance of the accused may amount to an order 
of discharge though the ^Madras High Court lias expressed the opinion 
that neither an order of discharge nor one of acquittal can be passed in 
a case where tho accused has not been directed to appear at all.® But 
an order of discharge can bo passed only after the l\Iagistrate has taken 
cognizance of tho offence. An order refusing to take cognixance of an 
offence is therefore not an order of discharge." 

Under this suh-scclion, the j\fagistrato can discharge tho accused 
before ho has taken tho evidence for tho prosecution if he finds that 
tho charge against tho accused is groundless. A finding that the charge 
is groundless is not tho .same as a finding under suh-s.(l) that no case 
lias boon made out against the accused.® 

8. (’O-j) 2 Cri L .Tour 211 (212){K(\.ihio.v;nv), ManilalAjitraiv. Modi ^[7tsaTal‘ub. 

Note 6 

1. ('ll) 12 Cri L Jour 10, I (lOG) : 9 I C COG(Mnd), Narasanna \.YcnJ:a(arayadit. 

2. (’30) AIR 1930 Cal 515 (517, -llS) : 5S Cal SIC : 31 Cri L .Tour 1055, Padar 
Rahman v. Emperor. 

(’39) AIR 1939 Cal 329 (330) : I L R (1939) 1 C.al -IT-l : -10 Cri L Jour G5S, Swtdar 
Das V. Fardun Rustam. (Order of dipcburge after hearing parlies and examining 
documents, without taking iirosccution evidence is legal.) 

(’30) MR 1930 Lah 158 (159) : 31 Cri L .Tour 239, Bahim Singh v. Lai Singh. 

(Order of discharge during the course of prosecution evidence being taken.) 

(’20) AIR 192G All IGl (-101, 4G2) : 27 Cri L Jour 511, Knnj Bchari v. Emperor. 

(Order of discharge before any prosecution evidence was taken.) 

(’ll) 12 Cri L .Tour 105 (lOG) : 9 1 C COG (Mad), Narasanna v. Venkataragadu. 

(Order of discharge before examining all the prosecution witnesses.) 

(’3-1) AIR 1934 All 51 (52) : 5G All 285 ; 35 Cri L Jour 418, Rhagatoandas v. 
Emperor. (Complaint dismissed after summoning accused — Order is one of 
discharge under iS. 253 (2).) 

2a. (’40) AIR 1940 Lah 40 (41) : 41 Cri L .Tour 354, Shiv Datta v. JS. E. Sood. 
(Complaint disclosing no criminal offence — Fact being brought to notice of tho 
Magistrate, on date of hearing Jlagistrate discharging accused without hearing 
complainant — Order is legal.) 

3. (’25) AIR 1925 Pat 154 (155):25 Or.L..T,G96, W. J.Watsonw P.H. Metcalfe. 

4. (’05) 2 Cri L Jour 524 (530) : 9 C W N 810 : 32 Cal 783, Ajah Lai v. Emperor. 

5. (’21) AIR 1921 Pat 474 (475), Manual Bossain v. Evipercn'. 

6. (’13) 14 Cri L Jour 559 (5G1) : 21 1 C 159 : 86 Mad 315, In rc Mnihia Moopan. 
1 . Sec (1904) 1 Cri L .Tour 980(981,982) : 1 A L J GOO, Bhiku Bari w Emperor. 

8. (’28) AIR. 1928 Mad 129 (129) : 51 Mad 185 : 28 Cri L Jour 995, Mahomed 

Sheriff v. Ahdul Karim, 

(’30) AIR 1930 Lah 461 (4G2) ; 31 Cri L Jour 481, Mchtah v. Nathu. 
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7. “For reasons to be recorded. ” — Sub-s,(2) requires tlie 
Magistrate to record bis reasons for bolding that tbo charge is ground- 
less. No hard and fast rule can be laid down as to when a Magistrate 
will be justified in holding a charge to be groundless. The Jlngistrate 
should arrive at his conclusion judicially and not capriciously. If, 
acting judicially, a Magistrate has come to the conclusion on grounds 
to be recorded, that the charge must fail either because the allegations 
are false or because they disclose a dispute of a civil nature which is 
distorted into a criminal case or for any other reason, he can discharge 
the accused without taking the evidence for the prosecution.^ In arriving 
at his conclusion the Magistrate can take into account a police-report" 
or a civil Court’s judgment^ touching the dispute. Where the storj* 
related by the prosecutor himself is of such a nature that it does not 
disclose a criminal ofTence, the Magistrate will be justified in discliarging 
the accused under this sub-section without taking the evidence for the 
prosecution.'^ 

But where the complaint discloses prima facie a case against the 
accused, the lilagistrate cannot discharge the accused unless ho knows 
what is the sort of evidence that is going to be adduced in support of 
the charge and unless he considers that even if such evidence were 
taken into consideration the charge would bo groundless.® 

The mere fact that the matter is one of rendition of accounts does 
not justify a JIagistrate in holding a charge of criminal breach of trust 
to be groundless ® In such a case, the question of trust must be fully 
inquired into, and for this purpose it is necessary that the whole of the 
prosecution evidence should be recorded. An order of discharge after 
examination of some of the prosecution witnesses, on the ground that 
the case is of a civil nature, is premature.’’ Similarly, it would not 
be a proper exercise of the discretion of the Magistrate under this 


(’35) AIE 1935 Pesh 23 (24) ; 3G Cri L Jour 632, Saran Singh v. Kiryal Singh, 
(Distinction between the two clauses pointed out.) 

Note 7 

1. (’29) AIR 1929 Mad 754 (755) : 52 Mad 987 : 31 Cri L Jour 275, Kasinatho- 
Pillai v. Shanmugham Pillai, 

2. (’26) Am 1926 All 461 (461) : 27 Cri L Jour 541, Eunj Bchari v. Emperor. 

(’30) Am 1930 Cal 515(518): 58Cal346: 31 Cr.L. J.1055, Fazlar Rahman v. Emperor. 

3. (’16) Am 1916 Bom 163 (163, 164} : 17 Cri L Jour 153 (154) ; 41 Bom 1, 
In re Marbur, 

4. (’40j AIR 1940 Lah 40 (42) : 41 Cri L Jour 354, Shiv Datta v. B. K. Sood. 
(Examination of complainant under Section 252 of the Code, not disclosing, 
criminal offence — Magistrate may discharge accused without taking the rest of 
complainant’s evidence.) 

(1900) 1900 Pun L R Cr, p. 68 (69), Ram Ghand v. Empress, 

(’84) 1884 Rat 201 (201), Empress v. Ramachandra. 

(’28) AIR 1928 Lah 946 (946) : 30 Cri L Jour 162, Amar Nath v. Emperor. 

See also Section 209, Note 12. 

5. (’26) Am 1928 Mad 129 (129) : 51 Mad 185 : 28 Cri L Jour 995, Muhammad 
'' -^Sheriff v. Abdul Karim. 

(’30) Am 1930 Lah 461 (462) : 31 Cri L Jour 481, Mehtab v. Nathu. 

6. (’30) AIR 1930 Lah 461 (462) : 31 Cri L Jour 481, Mehtab v. Nathu. 

7. C39) Am 1939 Rang 377 (378) : 41 Cr. L. J. 25, Chan Elliam v. L. E . Wellington. 


Section 283^ 
Note 7 
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‘•Seotion 263 sub-soetion to discharge an ncenscd merely on a statement of a 

Hote 7 loroseention witness that the complainant had previously admitted 

that the case was a false one,® 

A Magistrate should give Ins reasons at the time he pronounces 
the order of discharge, and if it is the final order in the case, he is 
hound to give his reasons because, the moment he pronounces the 
final order he hecomes functus officio. But where several accused are 
being tried before him and he discharges some of them without giving 
any reasons in the order of discharge, it is competent for him to give 
his reasons in regard to the order of discharge at any time until the 
charge against the remaining accused is disposed of by a final order.® 


^Qotion 234 


254/^= If, when such evidence and examina- 
charge to be fram- tlon liavc been taken and made, or 

Gu wlicn Oiicticc 

appears proved. at anj ppevious stage of the case, 
the Magistrate is of opinion that there is ground 
for presuming that the accused has committed an 
offence triable under this Chapter, which such 
Magistrate is competent to tiy, and which, in his 
opinion could be adequately punished by him, he 
shall frame in writing a charge against the accused. 


Synopsis 


1. Legislative changes. 

2. “When such evidence and exa- 

mination have been taken and 
made.” 

3. “Or at any previous stage.” 

4. “Ground for presuming.” 

5. “Offence triable under this 

Chapter." 


6. “Which in his opinion could be 

adequately punished by him.” 

7. Magistrate shall frame a charge. 

8. Charge — ^What it should contain. 

See Ss. 221 to 223. 

9. Effect of the framing of the 

charge. 


Ollier Topics (viisccllancous) 


Basis of charge — Evidence and not 
complaint. Sec Note 5. 

Charge — When not to be framed. Sec 
Note 4. 

Charge — When to be framed. See Notes 
G and 7. 

■Cross-examination before charge. See 
S. 252, Note 10. 

Duty to summon -^vitnesses. See S. 252, 
Note 7, 

Enquiry under S. 117. See S. 255 Note 2. 

Failure to frame charges. See S. 255, 
Note 4. 


Framing charge — Acquittal without 
further evidence. See Note 4. 

Scope of the section. See Notes 2 and 7. 

Splitting up offences into summons- 
cases. See S. 251 Note 2. 

Summons and warrant-cases — Charges. 
See Note 5. 

Summons and warrant-cases compared. 
Sec Nolo 2. 

Whole prosecution evidence need not bo 
taken. See Note 3. 


1, Legislative changes. 

Difference between the Codes of 1861 & 1872 and the later Codes — 
(l) The Codes of ISGI (s. 250) and 1872 (S. 216 ) contained the words 
“if the Magistrate finds that an offence is apparently proved 


• 1882 : S. 254; 1872 : S. 216; 1861 ; S. 250. 


•8. (’29) AIR 1929 Lah G23 (624) : 30 Cr. L. J. 854, Ram hnhlia'ija y.Jagannatlu 
9. (’38) AIR 1938 Mad 396 (398) : 39 Gri L Jour 335, In rc Govindraj. 
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against tbe accused person” instead of the words “if the 

Magistrate is of the opinion that there is ground for presuming 
that the accused has committed an offence ” which occurred in 
the later Codes. 

(2) The words “ triable under this chapter” qualifying the word 
“offence ” did not occur in the Codes of 16 G 1 and 1872 but were 
inserted in. the later Codes. 

( 3 ) The Code of 1872, S. 21C, contained two explanations the provisions 
of which have now been transferred to s. 535. 

Changes made in 1898 — 

The words “ or at any previous stage of the case ” were first 
inserted in the Code of 1693. 

2. “ When such eyidence and examination have been taken 
and made.” — The section contemplates that in warrant-cases, the 
Magistrate should take the evidence for the prosecution before framing 
a charge. In this respect the procedure is different from that adopted in 
summons-cases where at the very commencement of the proceedings 
the particulars of the offence are explained to the accused and he is 
required to state his plea.^ This section authorizes the Magistrate to 
take into consideration the statement of the accused person himself in 
framing a charge against him. Hence, in a proper case, the Magistrate 
will be within his powers in framing a charge on the mere statement 
of the accused himself." 

See also Notes under section 253. 

3. “Or at any previous stage,” — Under this section the 
l\Iagistrate is not hound in every case to take the whole of the evidence 
for the prosecution before framing a charge. He is entitled to frame a 
charge, even before the evidence for the prosecution has been completely 
recorded, at any moment he is satisfied that a prima facie case 
has been made out against the accused.^ It may be noted in this 
connexion that the procedure in this respect is different in inquiries 
before commitment to sessions, in that it is obligatory in such inquiries 


Section 254 — Note 2 

1. (’24) AIE 1924 Cal G3 (64) ; 25 Cri L Jour 1270, Natahar Khan v. Emperor. 

2. (’16) AIE 1916 All 298 (299) : 17 Cri L Jour 70 (71), Janu Bhar v. Emperor. 
(Case under Criminal Tribes Act, III of 1911.) 

Note 3 • 

1. (’40) AIE 1940 Nag 283 (283) ; 410r.L.J.585 : 188 Ind Cas 413 (414), Bhamoar 
Singh v. Suhhram Singh. (Framing of charge after prosecution evidence but 
before examination of accused is not irregular.) 

(’36) AIE 1936 Pesh 211 (211) : 38 Cr. L. J. d99,nassan'r. Emperor. (Chargecan 
be framed even after hearing the first witness.) 

(1900) 2 Bom L E 542 (644), Queen-Empress v. Nasarvanji Edalji. 

(1900) 1900 Pun L E Cr, p, 63 (65), Uttavi Ghand v. Empress. 

(’ll) 12 Cr. L, J. 471 (472) : 11 Ind Cas 1007 (All), lUihia v. Sheoraj Singh. 
(1900) 27 Cal 370 (372) : 4 C W N 469, Zamunia v. Bam Tahal. 
ylSee (’37) AIE 1937 All 189 (190) : 38 Cri L Jour 394, Baghubir Sahai v. Wall 
Husain Khan.'] 

[.See also (’27) AIE 1927 All 660 (661, 662) : 50 All 71 : 28 Cr. L. J. 792, Tirlok 
V. Emperor. (Ss. 254 and 255 apply to proceedings under S. 110.) 

(’66) 3 5lad H C E App ii (iii). (Case under Code of 1861.)] 
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1500 CHARGE TO BE FRAMED WHEN OFFENCE APPEARS PROVED 


ection 254 
Nfotes 3-5 


for the Magistrate in every case to take the entire evidence produced 
on either side before framing a charge.” See s. 203 and Notes thereunder; 
see also section 210. 

4. "Ground for presuming." — The section does not require 
the Magistrate to give reasons for holding that there are good grounds 
for framing a charge.^ In forming his opinion as to whether there is 
sufficient ground for presuming that the accused has committed an 
offence, it is open to the Magistrate to dishelieve the evidence given 
hy the prosecution witnesses. Merely because the prosecution examines 
a number of witnesses who dej^ose to the guilt of the accused, it is 
]iot obligatory on the Magistrate, if he disbelieves them, to frame a 
charge." When the evidence recorded does not lead to a presumption 
that the accused has committed an offence hut merely raises a do 2 ibt, 
the Magistrate should give the benefit of doubt to the accused and 
discharge him.^ Although the section contemidates the framing of a 
charge only when a 'prima facie case has been made out against the 
accused by the prosecution, it is up to the Magistrate to consider the 
whole of the evidence and the probabilities of the case at the time of 
proceeding to judgment and he may acquit an accused against whom 
he has framed a charge though the accused has failed to adduce any 
satisfactory evidence to rebut the evidence for the prosecution.'^ The 
discretion of the JIagistrate in framing a charge under this section 
should not ho lightly interfered with in revision.® 

5. " Offence triable under this Chapter. " — Where a 
Magistrate commences a case as a warrant-case, ho can convict the 
accused of an offence triable as a summons-case when he finds that 
only such an offence has been committed.^ As seen in Note 4 to S. 251, 
in such a case, it is not open to the Magistrate to abandon the 
procedure prescribed for the trial of warrant-cases and adopt that of 
summons-cases. It is necessary for the Magistrate to frame a' charge 


2. (’12) 13 Cri L Jour 413 (445) : 15 Ind Gas 75 (All), Dtirga Dutt v. Emigcror. 

Note 4 

1. (’35) AIR 1935 Sind 223 (223) : 37 Cr. L. J. 152 : 29 S. L.R. 339, Bagomal v. 
Emperor. 

2. (’30)Anil930Lali543(543):32Cr.L.J.302.Ar/.-V«5a7-n7;J'aitY. Mt.BahatJan. 
[See (’10) 11 Cr. L. J. 110(111) : 4 I.C. 990 (Lab), Badhiw Find Chand. (Where 

the evidence if believed, justifies conviction, it is better to draw up a charge and 
dispose of a cate finallj’.)] 

3. (’06) 3 Cr. L. J. 345 (346) :1906 Pun Re No. 2 Cr, p. 6, Mul Chand v. Emperor. 
(’30) AIR1930Lab543(544):32Cr.L. J.302, ML Muharah Jan v. Mt. Bahat Jan. 

4. (’96) 1896 Eat 854 (854), Queen-Empress v. Chanhasapa Madiapa. 

(’26) AIR. 1926 Nag 115(116) ; 23 Nag LR99 : 26 Cr.L.J. 1348, DamodarwJujhar 
Singh. 

See also S. 256 Note 10 and S. 258 Note 3. 

5. (’35) AIR 1935 Rang 292 (293) : 36 Cri L Jour 1293, U Nyo Sein v. Emperor. 
See also S. 439 Note 26. 

Note 5 

1. (’01) 3 Bom L R 675 (676), King-Emperor v. Luis Mingel Fonccca. (Initial 
charge under S. 500, Penal Code — Further charge under S. 352 — Conviction under 
S. 352 only not bad.) 
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■even in such cases.- The contrary view taken in the undermentioned 
cases cannot be supported.^ It has been seen in Kotos under s. 2-11 that 
in a joint trial of two offences one of which is triable ns a warrant-case 
and the other as a summons-case, the procedure prescribed in respect 
of the graver charge should he followed in regard to both the offences. 
Hence, in such a case tlic charge should he framed even in respect of 
the offence triable as a summons-case.'* 

The section does not restrict the power of the i^Ingistrate to frame 
a charge to eases where the offence disclosed on the evidence is the 
same as the one mentioned in the complaint or police-report on which 
cognizance was taken. A Magistrate can and ought to frame a charge 
tor the offence made out on the ovidenoe though it may be difl'eront 
from the one alleged in the complaint or police-report provided that 
the other conditions mentioned in the section are present.® 

As to the procedure to be followed where the offence disclosed is 
exclusively triable by a Court of Session or is one which in the opinion 
of the Magistrate ought to be tried by such Court, see S. 347 and Notes 
thereunder. 

6. “Which, in his opinion could be adequately punished 
hy him.” — The section contemplates that a charge should be framed 
under it only when the offence is one for which, in tlie opinion of the 
JIagistrate, he can award an adeqvaie imnislmeni. If, in his opinion, 
he cannot do so, he cannot frame a charge and try the case.^ In such 
a case he' must follow the procedure laid down in S. 340 or S. 847. It 

2. (’21) .4.IE 1921 All 282 (283) : 22 Cri L Jour 140, Gangn Saran v. Emperor, 
(’27) AIE 1927 All 270 (270) : 28 Cri L .Tour 227, Govind v. Emperor. 

(’87) 1887 Pun Ee No. 17 Cr, p. 34 (35, 30), Empress v. Ghidam Hussain, 

(’33) AIK 1933 Sind 173 (174) : 34 Cri L Jour 1044, Sajan v. Emperor, 

•(’09) 4 I.C. 1039 {1039);11 Cr.L.J. 154 (Mad), Public Prosecutor v. Thaxoasalandi 
Thevan, 

3. (’31) AIE 1931 All 7 (7):53 All 200:32 Cr.L.J. 313, Ambica Prasad \, Emperor, 
{’31) 1931 Mad W N 1319 (1319, 1320), Patani Goundan v. Emperor. 

4. (’04) 3 Cri L Jour 350 (350) : 3 Low Bur Eul 113, Emperor v. Ufaung Gala. 
{’15) AIE 1915 Mad 1200(1200):16 Cr.L.J. 540(540):39Mad503,l7i;-cSo57ja7!adn. 
■(’02) 29 Cal 481 (482) : 0 Cal W N 599, Bosscin Sardar v. Kalu Sardar. 

■(’18) AIE 1918 Pat 628 (630) : 19 Cri L Jour 202, Photo Nath Singh v. Emperor. 
(Charge under S. 379, Penal Code and under S. 24 of the Cattle Trespass Act.) 
See also S. 221 Note 7. 

5. (1900-02) 1 Low Bur Eul 286 (287), Mokun Maistry v. Valoo Maistry. 

{’08) 11 C P L B Cr 9 (10), Local Government v. Sukha Ilusahnan. 

{’29) AIR 1929 Lali 838 (839) : 30 Cri L Jour 957, Mangal Scin v. Emperor. 

(’68) 6 Bom H C E Cr 100 (102), Peg v. Dhondu, 

(’67) 8 Suth W E Cr 82 (83), Degumber Paul v. Kally Doss. 

{’95) 1895 Pun Ee No. 23 Cr, p. 63 (65, 66), Piran Dilta v. Queen-Empress. 

{’25) AIE 1925 Lah 631 (632):6 Lah 375:27 Cr.L.J. 769, ML Naurativ. Emperor. 
(’24) AIE 1924 Lah. 718 (718) : 26 Cri L Jour 420, Gokal v. Phuman Singh. (If a 
Magistrate finds that a girl is over sixteen years and was enticed away, he should 
. find out if some other cognate offence could have been charged and should not 
throw out the case because girl is not minor.) 

See also S. 210 Note 6. 

Note 6 

1. (’92) 16 Bom 580 (584, 585):1892 Eat 577, Queen-Empress v. Abdul Bahiman. 
(’90) 1890 Eat 499 (499), Queen-Empress v. Eakira. 
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has, however, been held in the undermentioned Burma cases" that the 
provisions of this section are subject to those of S. 3d9 and that under 
that section it is competent to a Magistrate of the second or third class 
to frame a charge against the accused in a case which he has jurisdiction 
to try even though at the time of framing the charge he is of the 
opinion that ho cannot award adequate punishment for the offence and 
intends, if the accused is proved to he guilty, to submit the proceedings 
under that section to the District or sub-divisional Magistrate to pass 
sentence. 

As to whether this section precludes the Magistrate from com- 
mitting a case to the Court of Session when he is not of the opinion 
that he cannot adequately punish the offence, see Notes under S. 347. 

7. Magistrate shall frame a charge. — Unlike in summons- 
cases (see S. 242), in warrant-cases it is obligatory on the Magistrate to 
draw up a formal charge^ in every ease where he holds that a prima 
facie case has been made out by the prosecution and the other condi- 
tions laid down in the section are fulfilled. The duty is cast on the 
Magistrate to frame a charge and he must be careful to see that the 
charge, while it alleges all that is necessary to constitute the offence 
charged, does not contain any unnecessary allegation. Further, the 
charge ought not to allege positively anything of which the allegation 
in a positive form is not justified by the materials before the Court. 
The prosecution is entitled to insist that the charge be so framed by 
the Court as not to cast on it any unnecessary burden.^ In framing a 
charge the I^Iagistrate must be solely guided by the offence disclosed 
on the evidence and should not be influenced by any other considera- 
tions.^ As to the consequences of a failure to frame a formal charge, 
see S. 535 and Notes thereunder. 

Where in a joint trial of several accused charged with several 
offences, the Magistrate after taking the iDrosecution evidence considers 
that a prima facie case has been made out against all the accused but 
is faced with the difficulty that misjoinder of charges would result if 
charges are framed against all the accused, he can in the exercise of 

(’29) AIR 1929 Bom 313 (319): 53 Bom 611: SOCr.L.J. lOdO, Erisimaji Prabhalmr 
V. Emperor. (A Magistrate’s discretion on the question of adequacy of punish- 
ment is subject to examination by the High Court in revision.) 

(’97) 24 Cal 429 (431, 432) : 1 C W N 414, Empress v. Kaycmullah Mandal, 

2. (’16) AIR 1916 Low Bur 65 (66) : 17 Cr.L.J. 201, Emperor v. Po Yin. 

(’04) 1 Cr.L.J. 1010 (1015) ; 2 Low Bur Rul 285 : 10 Bur L R 306 (FB), Emperor 
V. Ela Qyi. 

(’05) 2 Cri L Jour 464 (465) : 1905 Upp Bur Rul 33, Emperor v. Nga Po Si. 

See also S. 349 Note 9. 

Note 7 

1. (’38) AIR 1938 Cal 205 (205) : 39 Cr, L. J. 438, Sufal Golai v. Emperor. 

(’26) AIR 1926 Cal 537 (538) : 27 Cri L Jour 406, Mahomed Eafiqiic v. Emperor. 

(Case under S. 46, Bengal Excise Act V of 1909.) 

(’32) AIR 1932 Cal 865 (865) : 33 Cr. L. J. 828, Baglnibir Eahar v. Emperor. 
(S. 254 is mandatory and is applicable even to Presidency Magistrates.) 

(’92-96) 1 Upp Bur Rul 37 (37), Empress v. Nga Po Eu. ■ 

2. (’89) 1889 Pun Re No. 26 Cr, p. 85 (89, 90) (FB), Sant Singh v. Empress. 

3. (’01) 1901 Pun Re No. 5Cr,p.ll,{16) : 1901 PLRNo. 51, Muherji v. Empress. 
See also S. 210 Note 6. 
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liis iiiberent powers order a (7c novo trial witli regard to some of the 
accused.'* 

As to the procedure to be followed where the offence disclosed is 
exclusively triable by the Court of Session or for other reason the 
Magistrate considers the case to be a fit one for commitment to the 
Court of Session, see S. 317 and Kotes thereunder. 

As to whether a charge need be drawn up in a warrant-case tried 
summarily, see Ss. 2G3 and 264 and Notes thereunder. 

As to the power of the Magistrate to discharge the accused whore 
the complainant fails to appear on the date of hearing, see s. 259 and 
Notes thereunder. 

8. Charge — What it should contain. — See Sections 221 to 223. 

9. Effect of the framing of the charge. — As to whether the 
fact that a charge is framed in respect of a less serious offence amounts 
to a discharge of the accused in respect of a more serious offence alleged 
against the accused, see Note 4 under s. 253. 


255 /-- W The charge shall then be read 
Plea. and explained to the accused, and he 
shall he asked -whether he is guilty or has any defence 
to make. 

(2) Ji the accused iileads guilty, the Magistrate 
shall record the plea, and may in his discretion convict 
him thereon. 


Synopsis 


1. Legislative changes. 

2. Applicability of the section to 

security cases. 

3. "Read and explained.” 

4. “ Shall be asked.” 

5. Plea of guilty, what is. 

6. Plea of guilty — Value to be 

attached to. 


7. Admission by pleader. 

8. Plea of guilty by one of several 

co-accused — Effect of such 
admission. 

9. Shall be recorded. 

10, “ May in bis discretion convict.” 

11. Effect of non-compliance with. 

the section. 


. Other Topics ( miscellaiicous) 

Admission of facts but not of offence. Conviction -without evidence or charge- 
See Note 10. on admission. See Note 4. 

Aggravating circumstances to be ex- Eflect of plea for S, 30, Evidence Act. 
plained to accused. See Note 3, See Note 8. 

Confession to be taken as a whole. See Plea of guilty by pleader of accused. 
Note 9. See Note 7. 


1. LegislatiYO changes, — The words “and explained" were 
first inserted in S. 217 of the Code of 1872. 


2. Applicability of the section to seenrity cases. — This- 
section applies also to an inquiry under S. 117 where security proceed- 
ings are taken for good behaviour, except in so far as the framing of a 


• 1882 :S. 255; 1872 : Ss. 217, 324 ; 1861 ; S. 251. 


4. {’38) AIR 1938 Cal 258 (261) : ILR (1938) 1 Cal 588 : 39 Cr. L. J. 696, Ahhil 
Bandhu v. Emperor, 


Section 255- 
Notes 7-9 


Section 255- 



1504 


PLEA 


rSeotion 255 
Motes 2-5 


charge and the reading of the same to the accused is concerned. In 
such an inquiry, therefore, the Magistrate may ask the accused if he 
l^leads guilty.^ 

3. “Read and explained.'** — The charge must he read and 
explained hy the Magistrate himself and not hy his clerk or Amlah} 
The accused is entitled to know with certainty and accuracy the 
charge brought against him.“ It should, therefore, he so explained as 
to make the accused clearly understand the nature of the charge.^ 

The aggravating circumstances of the offence, if any, must also 
he made known to the accused.'^ 

5. “Shall be asked.’’ — The accused cannot he called upon to 
plead until a charge is framed upon the evidence recorded and the 
charge has been read and explained to him. 

Where a Magistrate convicts the accused on his own admission 
without recording evidence and without framing a charge, the 
conviction is liable to be set aside.^ 

5. Plea of guilty, what is, — A plea of guilty is an admission 
of all the facts on which the charge is founded, as well as an admission 
of guilt in respect of them.^ A plea of guilty in a Criminal Court can 
cnly ho made in response to a charge and an informal admission as to 
guilt does not amount to a formal plea of guilty and such an admission 
has not in fact or law, the same binding effect as a plea of guilty.^ 


Section 255 — Note 2 

1. (’27) AIR 1927 All GGO (GGl, G62) : 50 All 71 : 28 Or. L. .T, 792, Tirlohv. Emperor. 
[See also (’28) AIR 1928 All 270 (271, 272) : 30 Or. L. J. G : 60 All 599, jSmycror 
V. Eishan Narain. (S. 107, Or. P. C.)3 

Note 3 

1. (’71) IG Sutb W E Cr 43 (43), Queen v. Jehangeer Bulcsh Khan. (This ws, 
however, a suminous-case.) 

2. (’16) AIR 1916 Cal 188 (192) : 16 Cri L Jour 497 (501) : 42 Cal 957, Amritalal 
V. Emperor. (Defective charge under S. 4 (b). Explosive Substances Act, 1908.) 

>(’23) AIR 1923 Rang 141 (142) : 24 Cri L .Tour 871, Ah Lin v. Emperor. (S. 12, 
Burma Gambling Act.) 

[Sec also (’93-1900) 1893-1900 Low Bur Eul 328 (328), Nga Nge v. Einpress.] 
See also S. 221 Note 1, S. 223 Note 1, S. 28G Note 4 and S. 535 Note 3. 

3. (’80) 5 Cal 826 (827), Empress v. Vainibilce. (Charge of murder not fully 
explained to the accused through the interpreter.) 

'(’23) AIR 1923 All 285 (286) ; 25 Or. L. J. 592, Jodha Singh v. Emperor. 

Sec also S. 271 Note 4. 

■4. (’71) 1871 Rat 65 (56), Beg. v. Mulcta Manha. 

Note 4 

1. (’06) 4 Cri L Jour 231 (231) : 29 Mad 372, Emperor v. Chinna Pagan, 

[See also (’21) AIR 1921 All 282 (283) : 22 Cr. L. J. liG,GangaSarany. Emperor.'] 

Note 5 

1. (’06) 4 Cri L Jour 471 (476) : 3 Low Bur Rul 208 (EB), Abbas AH v. Emperor. 
.(’25) AIR 1925 Lah 163 (154, 155) : 25 Cr. L. J. 707, Emperor v. Ghulam Baza. 

(When the accused admitted that he obstructed the road under mistake without 
admitting that danger or injury was caused to any person, he cannot be convicted 
under S. 283, Penal Code.) 

[See also (’35) AIR 1935 Cal 681 (682) ; 37 Ci'. L. J. 69, Hemchandra Ghongdar 
v. Emperor. {Held that the so-called plea of guilty in the case was not a plea 
of guilty but an assertion of innocence.)] 

2. (’36) AIR 1936 Cal 292 (293) : 37 Cr.L.J. 818, Superintendent and Bemcmbrancer 
of Legal Affairs, Bengal v. Jiban Kumar. (Informal admission of guilt in 
proceedings under S. 110, and in similar proceedings does not amount to formal 
plea of guilty.) 
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Where the accused pleads guilty to a particular offence, he cannot be 
convicted for a different offence.^ The plea of guilty with qualifications 
does not amount to a plea of guilty to the charge.^ A plea of guilty 
refers not to anj' section of the criminal statute but to acts alleged 
against the accused.® 

See also S. 271 Note 7. 

6. Plea of guilty — Yalue to be attached to. — A plea of 
guilty, no less than a confession, must be received with caution.’- 
Where the accused belongs to a class of people ignorant of the most 
elementary principles of law, it is extremely dangerous to admit a 
plea of guilty without the closest scrutiny of the meaning of the 
acknowledgment." 

7. Admission by pleader. — A plea of guilty must ordinarily 
be made by the accused himself and not by his pleader’ except where 
the accused is permitted under S. 205 to appear by his pleader." See 
also S. 271 Note 10 and S. 340 Note 9. 

A plea of self-defence is not inconsistent with a plea of not guilty 

3. (’70) 13 Suth W R Or 55 (50) ; 4 Bang L R App 101, Queen v. Gohardhan 
Bhuyan. (Pica of guilty to a charge of murder — Conviction for culpable homicide 
not amounting to murder — Conviction set aside.) 

4. ('20) AIR 1920Cal 522(523, 524):21 Cr.L..T. 547, Emperor AhuhAli Mazumdar. 
(’69) 11 Suth W R Cr 0(0) QuccnwJaipal Eoircc. (Grievoushurt — Pica of anger.) 
(’20) AIR 1920 All 203 (201) ; 21 Cri L Jour 005, Banwari Lai v. Emperor, 

(Admitted travelling vrithout railway ticket, but pleaded no time to purchase one.) 
(’97) 10 All 119 (120) ; 1890 All "W N 192, Empress v. Bhadn. (Offence punishable 
under S. 302 — Pica was “I killed my wile; she abused and called me 'ware' — 
Jlcld that it was not an unqualified plea.) 

(’91) 1891 Rat 532 (532, 533), Queen-Empress v. Lalcshman. (Accused admits 
Idlling — Pleaded provocation on suspicion of infidelity of his wife.) 

(’91) 1891 Rat 098 (098), Empress v. Mliatarya. (Plea of guilty ■ — But added ho 
committed the homicide when he was subject to epileptic fits.) 

(’70) 25 Suth W R Cr 23 (23,21), Queen v. Sonavullah. (Plea that “struck wife 
but did not intend to kill’’ is one of not guilty.) 

(’15) AIR 1915 Cal 153 (153) : 15 Cri L Jour 703, Gaya Boy v. Emperor. (Mere 
admission of possessing four annas in contravention of S. 13, Police Act, 1806, is 
not sufficient if off duty is pleaded.) 

(’30) AIR 1930 Bom 170 (170) : 31 Cri L Jour 920, Emperor v. Mahadco Oovind. 
■(’19) AIR 1919 Bora 100 (160):43 Bom 842:20 Cr. L. J. 081, Murarji Eaghunath 
v. Emperor. (Admitted facts did not disclose deceit, a necessary clement of the 
charge — Conviction set aside.) 

[See also (’28) AIR 1928 Lah 827(828):29 Cr.L..T. 045, ML Barkan v. Emperor.] 

5. (’26) AIR 1926 Lah 406(406): 7 Lah 359; 27 Cr.L.J. 907, Basant v. Emperor. 
■(’32) AIR 1932 Lah 363 (364) ; 33 Cri L .Tour 646, Bahadur Singh v. Emperor, 

(S. 16, Motor Vehicles Act, 1914.) 

Note 6 

1. (’66) 1866 Pun Re No. 47 Cr, p. 55 (56), Grown v. Zoolfoo. 

(’35) AIR 1935 Rang 49 (51) : 12 Bang 616 : 36 Cri L Jour 336, Nga Ywa v. 

, Emperor. (Court should carefully consider if the accused understood the nature 
of the charge to which ho pleaded guilty.) 

2. (’97-01) 1 Upp Bur Rul 72 (72), itfi Nyein v. Queen-Empress, 

Note 7 

1. (’71) 15 Suth W B Cr 42 (42), Queen v. Boopa Qowalla, 

' .^'(’04) 1 Cr. L. J. 939 (939) : 6 Bom L R 361, Emperor v. Sursingh Mathuradas. 
[See (’25) AIR 1925 Oudh 305 (306) : 26 Cr.L.J 179, Municipal Board, Lucknow 
V. Messrs. Tulsi Bam t6 Sons. (Case relating to oSence triable as summons-case.) 

2. (’13) 14 Cr. L. J. 272 (272) : 19 Ind Cas 544 : 6 Sind L R 299, Emperor wMt. 
Jamal Katun. 

(’26) AIR 1926 Bom 218 (221) : 50 Bom 250 : 27 Cri L Jour 440, Borah Shah v. 
Emperor. (Summons-case.) 
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and consequently where the accused ideads not guilty and in the course' 
of the argument his pleader advances the plea of self-defence, it is the 
duty of the Court to admit the plea and say upon the facts of the case 
what offence, if any, has been committed.^ In the undermentioned 
case'*' it was held that, though the Court could not at the trial convict, 
an acciised merely upon the admission of his i^leader, yet, in an appeal, 
the Appellate Court could act upon an admission of fact made in the 
appeal by his pleader, especially where it does not cause prejudice to. 
the accused. 

8. Plea of guilty by one of several co-accused — Effect, 
of such admission. — A plea of guilty by one of several co-accused 
may be taken into consideration against the other accused only where 
the latter are “tried jointly” with the former within the meaning of 
section 30 of the Evidence Act. In a warrant-case, it is only after the 
prosecution evidence is over that a charge is framed and the accused 
pleads guilty. In such a case, all the accused may be said to he tried' 
jointly and the plea of one accused may he considered against the- 
others also.’^ The case is, however, different in the sessions trial where 
the accused’s plea of guilty is recorded at the 07itset of the trial. A 
prisoner who then pleads guilty and is convicted on his plea cannot 
he held to be “ tried jointly ” with the others against whom the case- 
proceeds under S. 272.? 'Where some of the accused jointly tried plead' 
guilty and are convicted and sentenced on their plea, they can he- 
examined as witnesses against the other accused and it is not for the- 
latter to object that the plea of guilty of the former should not have 
been accepted.^ 

See also section 271 Note 15. 

9. Shall be recorded. — The proceedings must show that the- 
plea of the accused has been recorded. A conviction based upon a plea 
not so recorded is bad.^ 

A plea of guilty must be so recorded as to avoid any misappre- 
hension or mistake. As far as possible the very words used by the- 
accused must be employed. Where there is an exculi^atory statement 
before the charge, the exact w’ords of a plea of guilty should be recorded 
by question and answer.^ The whole and not 'part of the i^risoner’s 
statement accompanying the plea should be recorded.® Where the plea- 

3. (’36) AIE 1936 Eang 1 (2) : 37 Cri L .Tour 293, iVjra Ba Scin v. Emperor. 
(’96-97) 1 Cal W N 545 (547), Pasupat Gopc v. Bam Bhajan Ojha. 

4. (’28) AIE1928Bom241(242,243);52Bom686:29 Cr L J 990, Bansilalv. Emperor;. 

Note 8 

1. (’14) AIR 1914 Mad 45 (46) : 38 Mad 302 : 15 Cr. L. J. 13, Pi rc Bali Beddy.. 
(22 Mad 491, dissented from.) 

2. [Sec (’14) AIR1914 Mad 45 (46): 38 Mad 302 : 15 Cr.L. J. 13, 17i9-c Bali Rcd't??/.]' 

3. (’35) AIR 1935 Cal 580 (585) : 36 Cri L Jour 1322 (SB), Pran Krishna- 
Chakravarty v. Emperor. 

Note 9 

1. (’04-05) 9 Cal W N Isxvi (Ixxvi), Shih Chandra Boy v. Nanda Bani Dasi. 

2. (’03) 5 Bom L R 999 (1000), Emperor v. Abdnl Hoosein Shamsuddin. 

[See also (’90) 1890 Pun Re No. 2 Cr,p. 3 {5),ShibBam v. Simla Municipality.'] 

3. (’20) AIR 1920 Cal 522 (523) : 21 Cr. L. J. 547, Emperor v. Akub Ali. (Plea of ' 
guilty cannot be dissociated from the statement that accompanied it.) 

[See also (’32)33Cr.L.J. 570(571): 1981. G. 217, PaqirMuhammadv. Emperor. ]< 
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of tlie accused is interpreted to the Court, the language in which the 
plea should be recorded is the language in which it is conveyed to the 
Court by the interpreter.^ 

10. “May in his discretion convict.” — Under this section, the 
Magistrate may convict the accused on his plea of guilty without 
calling upon him to enter upon his defence. But he is not bound to do 
so.^ In an ordinary criminal case, however, (to which i^ossibly a charge 
of murder is the only exception) the Court should, as a general rule, 
accept the plea of guilty and act upon it. It would be a waste of public 
time to hold an elaborate inquiry in such cases." But the plea of guilty 
must be clear and unambiguous and embrace all the elements of the 
offence charged. Where the accused admits some or all the facts alleged 
by the prosecution but pleads ‘not guilty,’ the proper course for the 
Court is to proceed with the trial.® 

Where the offence is not proved upon the evidence, the accused 
cannot be convicted, even though he docs not deny the offence.* 

11. Effect of non-compliance with the section. — The record 
must show that the procedure laid down in the section was followed. 
Where the record does not show that the charge was read and explained 
to the i^risonor^ or that the accused was asked to plead,® the conviction 
is liable to be set aside on the ground of prejudice to the accused. 


255A. In a case where a previous conviction 
Procedure in is charged tinder the provisions of 
wnviciionr^””” section 221, sub-section ( 7 ), and the 
accused does not admit that he has been previously 
convicted as alleged in the charge, the Magistrate 
may, after he has convicted the said accused under 
section 255, sub-section ( 2 )^ or section 258, take evi- 
dence in respect of the alleged previous conviction, 
and shall record a finding thereon. 

4. (’80) 5 Cal 826 (829), Vaimhilcc v. Emyress. 

Note 10 

1. (’07) 5 Cri L Jour 416 (416) : 3 Low Bur Eul 279, Emperor v. Tmo Pyit. 

(’33) AIE 1933 0udh'86(89): 8 Luck 286; 34 Cr.li. 3 .12i, Kvnwar Senx, E77ipcror, 
(’21) AIR 1921 Cal 260 (260) : 22 Cr. L. J. 574, Emperor v. Bash Bchari Ghosc. 
(’15) AIE 1915 All 221 (224) : 37 All 247 : 16 Cri L Jour 327, Emperor v. Dip 

Narain. (Plea of guilty by one co-accused not accepted.) 

(’78) 3 Cal 756 (756): 2 Cal L E 317, the matter of GJmmmaji Shah. 

2. (’28) AIE 1928 All 270 (270) : 50 All 599: 30 Cri L Jour 6, Emperor v. Kishan 
Narain. (Per Walsh, J.) 

(’34) AIE 1934 Lab 89 (90) : 35 Cri L Jour 1453, Martin, Private, Surrey Eegi- 
ment, Lahore v. Emperor. (Conviction can be sustained solely on confession — 
But Court expects some corroboration as act of prudence.) 

3. (’07) 6 Cr. L. J. 424 (425): 9 BomLE 1346, EmperorY. Soinabhai Nathabhai, 

4. (’33) AIE1933A11612(613.614): 55A11857:34Cr.L.J.1053.E.N,BasM v. Emperor. 

Note 11 

1. (’81) 7 Cal 96 (97) : 8 Cal L E 471, Empress v. Gopal Dhaimlc. 

(’86) 9 Mad 61 (63): 2 Weir 337, Aiyavuv. Queen-Empress. (Charge not explained.) 
See also S. 271 Note 4. 

2. (’15) AIR 1915 Bom 14 (15): 16 Cr.L. J. 538, Dosabhai J. Dhondi y. Emperor. 
(Other irregularities also.) 


Section 255- 
Notes 9-11 


Section 255£ 
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Section 258 A 1. Scope of the section. — This section is new and was intro - 

Kotes 1-5 dnced into the Code by the Code of Criminal Procedure (Amendment) 
Act, xvni of 1923. It provides that evidence of a previous conviction 
for the purpose of affecting the imnishment to he awarded can bo 
taken only after the Magistrate has convicted the accused.^ It gives 
effect to the undermentioned decisions^ which held that it was illegal 
to take such evidence before the conviction. The undermentioned 
decision® which took a contrary view is now obsolete. 

2. Admission of previous conviction by accused. — The 
mere admission by the accused that he had been in jail once, is not 
sufficient to show that he pleaded guilty to a i^revious conviction for 
an offence rendering him liable to enhanced punishment.^ 

3. May, after conviction. — See Note 1. 

$. Evidence of previous conviction. — Whenever it is required 
to prove a previous conviction against an accused for the purpose of 
enhancement of punishment, such lorevious conviction must be proved 
strictly and in accordance with law.^ The accused must also be called 
upon to to the charge of previous conviction.® See also ss. 311 

and 511 and Notes thereunder. 


Section 256 ( 1 ) If accused refuses to plead, or 

Defence, doos uot plead, or claims to be tried, be sball 
be required to state, at the commencement of the next 
bearing of tbe case or, if tbe Magistrate for reasons 

* Code of 1882 : S. 256. 

256. li tbe accused refuses to ide.ad or does not plead, or claims to be tried, 
Defence shall bo called upon to enter upon bis defence and to produce bis 
•' ■ evidence, and sball, at any time while be is making bis defence, be 

allowed to recall and cross-examine anj' witness for tbe prosecution present in tbe 
Court or its precincts. 

If tbe accused puts in any written statement, tbe Magistrate shall file it with 
tbe record. 


Section 255A — Note 1 

1. (’37) AIE 1937 Pat 131 (132): 38 Cr.L.J. 484, Iskar Shigk v. Shama Diisadh. 
(This procedure, though not prescribed for Magisterial trials prior to 1923, has 
been deliberately laid after tbe amendment of 1923 and has to be followed by tbe 
Courts, notwithstanding tbe inconvenience or difficulty in following it.) 

2. (’03) 5 Bom L E 1034 (1035), Einperor v. linr Fed Duming. 

(’92-90) 1 Upp Bur Eul 82 (82), Quccn-Einpress v. Nga Yan Gon. 

[See also (’05-06) 10 Cal W N cxcv (cxcv), Golam Hossein v. Emperor.'] 

3. (’23) AIE 1923 Cal 707 (707): 50 Cal 307: 25 Cr.L.J. 527, Dekri Sonar v. Emperor. 

Note 2 

1. (’02) 4 Bom L E 177 (177), King-Emperor v. Govind Sakkaraiu. 

Note 4 

1. (’16) AIE191GCal344(345):17Cr.L.J,185(186):43 Cal 1128, Emperor v. Sk. Ahdul. 
(Presidency Magistrates must also take strict proof of previous convictions.) 

(’17) AIE 1917 Mad 186 (187): 17 Cr.L.J. 179 (l80), In re TwimcUa Knrmanna. 
(’81) 2 Weir 266 (266), In re Yippaka Daligadu. 

2. (’02) 4 Bom L E 177 (177), King-Emperor v. Govind Sakkaram. 

(’32) AIE 1932 Sind 107 (111) : 33 Cri L Jour 902, Jctlimal v. Emperor. 

PSce also (’30) AIE 1930 Sind 58 (59) : 31 Cri L Jour 763, M%irido v. Emperor. 
(Previous security proceedings against accused taken into consideration in 
awarding punishment, without questioning accused — Pi’ocedure 7: cZd improper.)] 
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to be recorded in writing so thinks fit, forthwith, 
whether he wishes to cross-examine any, and, if so, 
which, of the witnesses for the lu’osecution whose 
evidence has been taken. If he says he does so wish, 
the witnesses named bj’’ him shall be re-called and, 
after cross-examination and re-examination (if any), 
they shall be discharged. The evidence of any remain- 
ing witnesses for the xii’osecntion shall next be taken, 
and, after cross-examination and re-examination (if 
any), they also shall be discharged. The accused shall 
then be called uioon to enter uxion his defence and 
liroduce his evidence. 


If the accused puts in any written statement, 
the Magistrate shall file it Avith the record.- 

Synopsis 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. “Refuses to plcadi or does not 

plead, or claims to be tried.” 

4. The accused shall be required 

to state. 

5. “At the commencement of the 

next hearing . . . . ” 

6. Right of accused to cross-exa- 

mine the prosecution witnesses. 

7. Waiver of the right under this 

section. 

8. Recall and discharge of the wit- 

nesses. 


9. Examination of the remaining 
witnesses. 

9a. Production of documents by 
prosecution during cross- 
examination of prosecution 
witnesses. 

10. The accused shall then be called 

upon to enter on his defence 
and produce his evidence. 

11. Expenses of witnesses. See Notes 

to S. 554. 

12. Written statement of accused. 

13. Effect of non-compliance with 

this section. See Note 20 to S. 537. 


Other Topics (miscellaneous) 


Accused unrepresented. See Note 5., 
Adjonrnment for accused’s evidence. See 
Note 10. 

Adjournment forcross-esamination. See 
Notes 5 and 6. 

Adjournment for prosecution witnesses. 
See Note 9. 

Commencement of trial. See Note 3. 

Cross-examination after defence evi- 
dence. See Note 7. 

Defence by cross-examination. Sec 
Note 10. 

Presh prosecution witnesses. See Note 9. 


Inapplicability to disciplinary jurisdic- 
tion under Letters Patent. See Note 12. 

Joint trial of summons and warrant 
cases. Sec Note 2. 

Reservation of ci’oss-examination. See 
Note 2. 

Several accused — Eight of each. See 
Note 6. 

Summary cases — Further cross-exami- 
nation. See Note 2. 

Waiver by accused’s counsel. See Note 7. 

Warrant-case — Subsequent conversion 
into summons-case. See Note 2. 

Written statement and examination of 

accused. See Note 12. 


Section 256 


Code of 1872 : S. 218. 

328, If the accused person have any defence to make to the charge he shall 
n . be called upon to enter upon the same and to produce his witnesses 

■' ■ if in attendance, and shall be -allowed to recall and cross-examine 

the witnesses for the prosecution. 

If the accused person puts in any written .statement, the Magistrate may file 
it with the record, but shall not be bound to do so. 

Code of 1861 ; S. 252 — Same as the first para, only of S. 218 of 1872 Code. 
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Seotion 256 
Notes 1-2 


1. LegislatiYe changes. 

Difference hekoeen the Codes of 1861 and 1872 — 

In 1872 a sub-clause was added by which the accused’s written 
statement, if any, might be received and filed with the record. 
Differences between the Codes of 1872 and 1882 — 

(1) Instead of the clause “if the accused j^erson to enter upon 

the same” the clause “if the accused refuses to plead 

to enter upon his defence” was inserted. The decision bearing on 

. the interpretation of the former expression^ is only of academic 
interest now. 

(2) For the words “ to produce his witnesses if in attendance”^ the 
words “to produce his evidence” were substituted in 1882. 

(3) The clause “ and shall, at any time while he is malcing his 

defence, be allowed to recall and cross-examine the witnesses for 
the prosecution, in Court or its inccincts" was substituted 

for the clause “and shall be allowed to recall and cross-examine 
the witnesses for the prosecution” occurring in the Code of 1872. 

(4) In the clause regarding the filing of the written statement of the 

accused the word “shall” was substituted for the word “may” 
and the words “but shall not be bound to do so” were omitted. 

Differences between the Codes of 1882 and 1898 — 

In the 1898 Code after the words “if the accused refuses to plead, 
or does not plead, or claims to be tried” the words “he shall be 

required to state they shall also be discharged” were added. At 

the same time, the provision in the Code of 1882 by which the accused 
was given the right to “recall and cross-examine prosecution witnesses 
at any time while making his defence” was repealed and it was 
provided that the accused should be called upon to enter upon his 
defence after the examination, cross-examination, and re-examination 
of the prosecution witnesses. 

Changes made by Act XYIII of 1923 — 

After the words “he shall be required to state” the words “at the 

commencement of the next hearing of the case forthwith” were 

added thereby requiring the Magistrate to ask the accused if he wished 
to cross-examine the prosecution witnesses already examined, not on 
the day on which a charge is framed, but at the next hearing only, 
unless for reasons to be recorded in writing the Magistrate thinks fit 
to x)ut the question on the same day as he frames the charge. 

2. Scope and applicability of the section. — Section 255 
provides that when the accused pleads guilty in a warrant-case the 
Magistrate may convict him upon such plea. This section provides for 
the procedure to be followed when the accused does not plead guilty. 
It provides inter alia that the accused should be asked to state 

Section 256 — Note 1 

1. (’73) 19 Suth W E Or 53 (53, 54), BeUlios v. Queon. 

2. (’69) 11 SutliWECr 15(15),Q7tccwv.2’otara7Ji. (Witnesses not in attendance — 
Failure to ask accused to produce evidence not a flaw.) 



DErEKCE 


I;-;!! 


^v^letller lie wishes to cross-examine any of the prosecution witnesses 
whose evidence has been taken and if he so wishes, the vritnesses 
named by him should be recalled and ho should be allowed to 
■cross-examine them. It has been seen in the Kotes under S. 252 that 
in warrant-cases the accused can bo allowed to cross-examine the 
■prosecution witnesses even before the charge is framed. The present 
section confers on the accused an opportunity of cross-examining the 
prosecution witnesses a second time after the charge is framed. The 
■reason for this provision is that in warrant-cases the accused is in a 
position to know the exact case he has to meet only after the charge 
is framed.^' As to whether the accused is entitled as of right to 
•cross-examine the jnosecution witnesses before the charge is framed, 
see Notes under S. 25-2. 

A second opportunity to cross-examine prosecution witnesses is 
vouchsafed to the accused only in warrant-cases. The accused has no 
•such right in summons cases. But where a ease is commenced as a 
warrant-case but subsequently it appears that only an offence triable as 
-a summons-case has been committed, it is not open to the Magistrate 
to suddenly revert to the procedure of summons-cases and he is 
bound to allow the accused further opportunity of cross-examining 
the prosecution witnesses if he desires for it.- (sec Notes under s. 251.) 
Similarly, as has been seen in the Notes under S. 241, where a summons- 
case and a warrant-ease are tried together, the procedure prescribed 
for warrant-cases should be followed. In such a case also if the 
Magistrate finds that the charge in respect of the warrant-case is 
unsustainable and decides to proceed with the other offence alone, it 
is not open to him to deny to the accused the opportunity of further 
cross-examination of the prosecution witnesses provided for bj; this 
section.^ 

Section 2C2 provides that in warrant-cases tried sumniarilj’' the 
procedure prescribed for the trial of warrant-cases should bo followed. 
Section 203 provides that in summary trials, in cases in which no 
appeal lies, a formal charge need not be drawn up. The question 
has arisen whether this section (s.256) applies to warrant-cases tried 
aummarily in which a charge is not framed. On this question there is 
a conflict of decisions. On the one hand it has been held by the High 

• Note 2 

1. (’74) 6 N W P H C E 284 (287), Queen v. Lall Mahomed. 

'(’16) AIE 1916 Lah 295 (296) : 17 Cr.L.J. 84 (85) : 1910 Pun Be No. 1 Cr, Ahmad 
Baksh V, Emperor. 

(’14) AIE 1914 Lah 556 (557) : 1914 Pun Ee-No. 11 Cr : 16 Cr.L.J. 146, Moola v. 
Emperor. 

'(’33) AIE 1933 Bang 29 (29, 30) : 34 Cri L Jour 408, Zamin v. Emperor. 

[See also (’79) 2 All 253 (258), Empress of India v. Baldeo."] 

2. (’16) AIE 1916 Mad 610 (610) : 16 Cr.L.J. 250 (251), In re Appavu Padayachi. 
'(’28) AIE 1928 Lah 294 (295) : 29 Cri L .Tour 235, Bcvidxal v. Mi. Battan Devi. 
•(’25) AIE 1925 Oudh 200 (200) : 25 Cri L Jour 1271, Ra 77 i Batan v. Bain Sagar. 
(’21) 22 Cri L .Tour 683 (684) : 03 Ind Gas 619 (Pat), Munshi Tcli v. Emperor. 

See also S. 251 Note 4. 

3. (’15) AIE 1915_Mad 1200 (1200) : 16 Cri L Jour 540 (540) : 39 Mad 503, In re 
Sdbhandari. (Failure to follow S. 256 — Absence of prejudice must be proved by 
prosecution.) 


Section 256 
Note 2 
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Section 256 
Notes 2-3 


Courts of Calcutta,^ Madras,® Nagpur® and Patna^ and the Judicial 
Commissioner’s Court of Sind® relying on the general provisions of 
S. 262, that the section applies to such cases notwithstanding the absence 
of a formal charge. But, on the other hand, ' it has been held by the 
High Court of Bombay® and the Chief Court of Oudh^® that the section 
does not apply to such cases as it only contemplates cases where a 
charge is framed. 

As a general rule, the cross-examination of a witness should be 
made immediately after his examination-in- chief is over and the cross- 
examination cannot be reserved till the other witnesses have been 
examined unless the Court, in its discretion, permits the cross- 
examination to be reserved. This section provides an exception to this 
general rule because it entitles an accused person in a warrant-case 
to defer the cross-examination of the prosecution witnesses till the 
witnesses have been examined-in-chief and a charge is framed.^^ 

The section applies not only to cases where the charge is framed 
before the prosecution has completed its evidence, but also to cases 
where the charge is framed after all the prosecution witnesses have 
been examined-in-chief.^® 

As to the applicability of the section to proceedings for the taking 
of security for good behaviour, see S. 117 Note 4. 

As to the applicability of the section to proceedings under S. 145,. 
see Notes under that section. 

As to whether the accused is entitled to cross-examine prosecution 
witnesses a second time after the charge is framed in preliminary 
inquiries before commitment to sessions, see S. 213 Note 7. 

3. “Refuses to plead, or does not plead, or claims to be. 
tried.” — If the accused “refuses to plead, or does not plead, or 
claims to be tried,” the inoeedure laid down in this section should be 
followed. The expression “claims to be tried” includes cases where the 
accused pleads not guilty. Where the accused denies the charge and 
pleads not guilty, he is entitled to be dealt with under this section 

4. (’20) AIR 1920 Gal 769 (770): 22 Cri L Jour 271, Nepal Bagdi v. Emperor. 

5. (’27) AIR 1927 Mad 78 (80); 50 Mad 740: 28 Cr. L. J. 12, In reBaju Achari. 
(Magistrate must record reasons for refusing to allow time to accused for saying 
if he wishes to cross-examine.) 

6. (’39) AIR 1939 Nag 87 (88): I L R (1939) Nag 457: 40 Cr. L. J. 846, Mu7i7ia 
V. E7nperor. 

7. (’20) AIR 1920 Pat 492 (493): 21 Cr. L. J. 630, Tilki- Balmy. E7nper or. (Right 
to re-cross-examine.) 

8. (’30) AIR 1930 Sind 146 (147): 24 Sind L R 336: 31 Cri L Jour 683, Shid7i y. 
E77iperor. (Accused is entitled to have further time for producing his evidence.) 

9. (’26) AIR 1926 Bom 226 (226, 227):27 Cr. L. J. 431, U77iajiK7-islmaji v. E7nperor. 

10. (’32) AIR 1932 Oudh 242 (243, 244): 7 Luck 699:33 Cr. L. J. 506, Gokaran v. 
E7npe7'or. 

11. (’38) AIR 1938 Cal 205 (205): 39 Cr. L. J. 438, Sjtfal Golai v. E7nperor. 

(’10) 11 Cr. L. J. 156(156): 4 Ind Gas 1043 (Mad), Jii re Asadailla HussamKlian. 

[See also (’06) 3 Cr. L. J. 23 (25): 11 Bor L R 293: 3 Low Bur Rul 109, Po Wa 
Y. Emperor.] 

12. (’32) AIR 1932 Mad 559 (559): 33 Cr. L. J. 738, Mrithiah Pillaiy.E77iperor. 
[But see (’25) AIR 1925 Nag 147 (151): 25 Cr. L. J. 1152, Gangadhar v. BJiangi 

Sa. (Submitted not correct.)] 
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although he may admit all or any of the allegations of tlio prose- 
cution.^ The in'ocoduro provided in the section should be followed not. 

. only when the accused pleads not guilty or claims to bo tried but also 
where he refuses to plead at all or does not plead.- The effect of this 
IDrovision is that an accused is not hound to answer at ail any question 
put to him and can, if he likes, decline to plead. Hence, by declining to 
plead he does not commit any offence under S, 170 of the Penal Codo.'^ 
Does the expression “claims to be tried” in this section show that 
in warrant-cases the “trial” does not begin till the charge is framed 
and the accused claims to be tried ? For a discussion on this question, 
see Eotes under S. i (l) (k). 

The accused shall be required to state. — Tliis provision, 
requiring the Magistrate to ask the accused if he wishes to cross-examine 
the prosecution witnesses examined before charge, was introduced for 
the first time in the Code of 189?. In two old decisions, one of the 
High Court of Calcutta decided in the year 1S7C' and the other of 
the High Court of Allahabad decided in 1871,- it was laid down that 
the Magistrate before discharging the jirosecution witnesses should ask 
the accused if ho required them for his further cross-examination. 
That was suggested only as a rule of convenience. How, the Magistrate 
is bound to question the accused on that point; it has been made a 
statutory duty on the part of the Magistrate. It is of vital importance 
that the accused should in all cases be asked at the appropriate time 
if he wishes to cross-examine the prosecution witnesses.® But as to 
whether such an omission is a material irregularity or not, see Note 20 

to section 537. — —* 

The Co'de does not explicitly require the Jfagistrate to record the 
fact that he has observed the provisions of this section. But it is a safe 
and sound rule that when the law requires anything to be done, the 
fact that this has been done should be recorded.'* Hence, it is important 
that the record must show that the Magistrate has comifiied with the 
provisions of the section by questioning the accused in the manner 
laid down therein.® 


Note 3 

1. (’07) 6 Cr. L. J. 424 (425): 9 Bom L B 134G, Empcrory.SoviahhaiNathabhai. 

2. (’69) 1869 Eat 19 (19), Reg. v. Saltya. (Case untlcr Code of 1861.) 

3. (’24) AIE 1924 Mad 540 (540):47 M.ad 396:25 Cr. L. J. 374 , Eire TirnvialaEcddy. 

Note 4 

1. (’76) 25 Snth WE Cr 48 (49), Queen v. Bamldslian Hahoai. 

2. (’74) 6 N W P H C E 284 (288), Queen v. Lull Mahomed. 

3. (’14) AIE 1914 Lab 550 (556, 557): 1914 Pnn Ee N. 11 Cr: 16 Cri L Jour 146, 
Moola V. Emperor. (Provisions of this section are imperative.) 

4. (1900-02) 1 Low Bur Eul 238 (240), Ghit Tun v. Croton. 

5. (’37) AIE 1937 .411 127 (128): 38 Cr. L. J. 361, Ear Kishan v. Emperor. (A 
, JIagistrate is bound to record the question whether the accused desires to cross- 

( examine witnesses and also the accused’s answer thereto.) 

'-(’11) 12 Cr. L. J. 89 (89): 9 Ind Cas 468 (LB), Emperor v. Lansha. 

(’01) 14 C P L E 137 (137), Emperor v. Vmrao Patel. 

[nut see (’31) AIR 1931 Ondh 1 Z('Jiy.Z 2 Gr.l>.Z.iW,Sachchidanand'e.Emperor. 
(.Accused having refused to make any answer to any question, High Court 
declined to presume that the Magistrate had not complied with section.)] 


Section 255. 
Notes 3-§ 
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Section 256 
Kote 5 


5. “j5t the commencement of the next hearing ” — 

There was no provision in the section as it stood originally in the 
Code of 189S as to the paHicular time at which the accused was to . 
be asked to state whether he wishes to cross-examine any and, if so, 
which of the prosecution wutnesses.^ Under these circumstances, it 
was held in the undermentioned case^“ that the re-cross-examination 
of the prosecution witnesses must he made immediately after the 
charge was framed. Under the section as amended in 1923, it has been 
provided that the accused should be required to state at the next 
hearing whether he wished to cross-examine an^’- witnesses unless the 
Magistrate, for reasons to be recorded by him, thinks fit to require 
him to do so immediately. The object of the provision is to give the 
accused sufficient time to consider whether he should cross-examine 
the prosecution witnesses.” 

A Magistrate can adjourn the case to a later date solely for the 
purpose of asking the accused whether he wishes to cross-examine the 
prosecution witnesses; and, if he does so, it cannot be said that the 
proceedings on the adjourned date are not a ‘hearing’ merely because 
no other action is to be taken on that date.”'^ 

If the Magistrate requires the accused to state, on the same date 
on which the charge is framed, whether he wishes to cross-examine 
any of the prosecution witnesses, he should record his reasons for 
<loing so.^ But it is not so much the recording of reasons as the 
adequacy thereof w'hich should count in the determination of the 
•question whether the provisions of the section have been complied 
with. If no good reasons are forthcoming, the mere fact that they 
have been recorded by the klagistrate in waiting will not save the trial 


Note 5 

2. (’10) 11 Ci'i L Jour 128 (128) : 5 1. C. 408 : 37 Cal 236, Indcr Eai v. Empcroi’. 
la. (’10) 12 Cri L Jour 471 (472) ; llind Cas 1007 (AW), Mulnav. Shcoraj Smgli. 

2. (’39) AIE 1939 All 238 (239) : 40 Cri L Jour 549, Bhajja v. Emperor. 

t’25) AIR 1925 Lah 339 (340) : 26 Cri L Jour 1158, Phwnan Singh v. Emperor. 
<’27) AIR 1927 Mad 78 (79) : 50 Mad 740 ; 28 Cri L Jour 12, In re Eajii, Achari. 
(’32) AIR 1932 Oudh 298 (300) : 34 Cr. L. J. 58 ; 8 Luck 135, Moliamed Hussain 
V. FakhaulJah Beg. 

<’26) AIR 1926 Pat 214 (215) ; 5 Pat 110 : 27 Cr. L, J. 499, Eamcliandra Modal: 
V. Emperor. 

2a. (’39) AIR 1939 All 238 (239): 40Cr.L. J. 549, A7ia.j.7UV.S7?:pcror. (Magistrate 
after framing charge explaining it to accused and adjourning case to a day for 
solo purpose of asking accused Avbcther he desires further to cross-examine 
prosecution witnesses — Procedure held strictlycomplied with provisions of S. 256.) 

3. (’39) AIR 1939 Pat 172 (173, 174) : 40Cr.L. J,419, Nisar Ahmad \. Emperor. 
(Failure to do so is irregularity and does not vitiate trial if accused is not 
prejudiced.) 

-(’37) AIR 1937 All 127 (128) : 38 Cr. L. J. 361, Har Kishanv. Emperor. (Failure 
to record reasons is irregularity.) 

■(’27) AIR 1927 All 217 (218) ; 49 All 316 : 28 Cr. L. J. 229, Ghhajju v. Emperor. 

(Failure to record reasons is mere irregularity.) 

'(’29) AIR 1929 Bom 309 (310, 312) : 53 Bom 578 : 31 Cri L Jour 309, Emperor v. 
Lalishmnn Earn Shot. 

(’30) AIR 1930 Mad 977 (978) : 32 Cri L Jour 221, Janardhanam v. Emperor. 
(Whether reasons given are sufficient or not entirely depends upon circumstances 
of each case.) 

(’30) AIR 1930 Bom 241 (241) : 31 Cr. L. J. 743, Vishram Harayan v. Emperor, 
(Omission to record reasons is mere irregularity.) 
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from the taint of irregularity. As a general rule, sufficient time must 
he allowed to the accused to consider and decide whether ho should 
cross-examine any of the prosecution witnesses and it is only in 
special cases that the ^Magistrate can require him to state forthwith if 
he ■ndshes to do so.^ 

Good, adequate and cogent reasons should he given for requiring 
the accused to state his intention on the same day." That it is the 
visual practice of the Magistrate to ask the accused to state his intention 
on the same day is not a sufficient reason.*' That the Iklagistrate had 
to go out for urgent work or that the prosecution witnesses had to 
leave the place of trial immediately is not a good reason for requiring 
the accused to state forthwith if he wishes to cross-examine any of the 
prosecution witnesses.” But the fact that the prosecution witnesses 
•come from a Native State and it would take a long time to secure their 
attendance again w'as held to be a sufficient reason.® The convenience 
•of the Magistrate and the witnesses alone should not be .considered. 
In a Madras case,® where the Magistrate required the accused to state 
his intention on the same day and recorded the reason “the accused is 
■undefended,” Pandalai, J., held that the reason was good and .sufficient, 
and observed that the Magistrate might have considered that as the 
accused had not engaged a pleader, nor appeared desirous of doing so, 
it would simply be a waste of time to defer the question till the next 
hearing. But it is submitted that this reasoning is not sound as the 
fact that the accused is not represented by a lawyer is rather a reason 
for allowing liim time for considering whether he should cross-examine 
any of the prosecution witnesses than for denying him such time.*® 

It has been held in the undermentioned case** that it would 
make no difference to the accused if the question is put to him on 
the date when the charge is framed and not on the next date when 
the vs'itnesses for the prosecution are present and are in fact cross- 
examined. 

As to the consequence of the failure to record reasons, see Note 20 
to section 537. 

Though under this section the accused is entitled to an adjourn- 
ment to decide what witnesses, if any, he should cross-examine, it 
is open to his counsel to waive the right to such adjournment and 
where he does so, the failure to adjourn the case cannot be objected 
to later on.*^ 

■4. (’30) AIE 1930 Nag 255 (257) : 31 Cri L Jour 705, Girdhari v. Emperor. 

5. (’30) AIE 1930 Nag 255 (257) : 31 Cri,L Jour 705, Girdhari v. Emperor. 

6. (’29) AIE 1929 Bom 309 (310, 312) : 53 Bom 578 : 31 Cr. L. J. 309, Emperor 
V. Lahshman Bam Shot. 

7. (’30) AIE 1930 Nag 255 (258) : 31 Cri L Jour 705, Girdhari v. Emperor. 

8. (’28) AIE 1926 Lah 434 (434) : 27 Cri L Jour 720, Kura v. Emperor. 

i'9. (’30) AIE 1930 Mad 977 (978) : 32 Cri L Jour 221, Janardhanam v. Emperor. 
UO. [See (’27) AIE 1927 Mad 78 (79) : 50 Mad 740 : 28 Cr. L. J. 12, In re Baju 
Achari.'] 

11. (’36) AIE 1936 All 319 (320) : 37 Cri L Jour 710, Hafiz Md. v. Emperor. 

12. (’34) AIE 1934 Nag 209 (210) : 36 Cr. L. J. 41 : 31 Nag L E 117, Ibrahim v. 
Emperor. 


Section 256.- 
Note 5 
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6. Right of accused to cross-examine the prosecution 
witnesses. — In -warrant-cases an accused has three opportunities to 
cross-examine the prosecution "witnesses ; (a) before the charge is 
framed under S. 252, (b) after charge under this section and (e) after 
the accused enters on his defence under S. 257.^ 

As regards (a) it has been seen in the Notes under S. 252 that 
there is a conflict of decisions as to whether the accused is entitled as 
of right to cross-examine prosecution witnesses before the charge is 
framed. See Notes under S. 252. 

But as regards the right of cross-examination granted under this 
section, it is an absolute right and the Magistrate has no iiower to 
disallow such cross-examination.^ The accused is not bound to show 
that he has reasonable grounds for exercising his right under the 
section.”*' The fact that the witnesses have been already cross-examined 
by him before the charge does not deprive him of his right to cross- 
examine them again under this section.” It has been held that even if 
the previous cross-examination was on the distinct understanding that 
the accused would not require the witnesses to be re-called for further 
cross-examination after the charge, he cannot be deprived of his rights 
under this section if he wishes to exercise them.’^ If there are more 

Note 6 

1 . (’20) AIR 1920 Mad 201 (203) : 43 Mad 411 : 21 Or. L. J, 297, W. E. Locklcy 
V, Emperor. 

(’23) AIR 1923 Mad 609 (613) : 46 Mad 449 : 24 Cri L Jour 547 (FE), T’carfsaf 
Eoivthcr V. Emperor. 

2. (’20) AIR 1920 Mad 201 (203) : 43 Mad 411 : 21 Or. L. J. 297, IF. H. Locldeij 
V. Emperor. 

(’24) AIR 1924 Nag 114 (114) : 25 Cri L Jour 912, Badhakisan v, Bama Krishna, 
(’29) AIR 1929 Bom 309 (311):53 Bom 578:31 Cr.L.J. SOdyEmperorv, Lakshman. 
(’95) 1895 All W N 40 (41), Empress v. Bam Charan Lai. 

[(See also (’39) 1939 Nag L Jour 201(201), Emperor r.Nirpatsingh. (Complainant 
refusing to pay process-fees for re-summoning witnesses for cross-examination 
by accused — Magistrate should not proceed to tahe defence evidence ns accused 
would be deprived of his right of cross-examination — Complainant should be 
given another chance to pay process-fees.) 

(’36) AIR 1936 Cal 356 (358) : 37 Cri L Jour 758 ; ILR (1937) 1 Cal 711 (FB), 
Harihar Sinha v. Emperor. (Witness giving evidence against accused with- 
drawn from witness-box and made accused — No cross-examination — Conviction 
of accused should be set aside.) 

(’09) 9 Cr. L. J. 146 (147):1I.C. 64:32 Mad218, FalaniandiGonndany. Emperor. 
(’10) 11 Cri L Jour 520 (620) : 7 I. C. 712 (Mad), InrcKrishnaswaimj Udayan.'] 
2a. (’74) 21 Suth W R Cr 29 (30), Queen v. Amiruddin Fakeer. 

3. (’74) 6 N W P H C R 284 (287), Qziecn v, Lall Mahomed. 

(’72) 17 Suth W R Cr 51 (52), In re Thajtoor Bayal Sen. 

(’76) 25 Suth W R Cr 32 (33), In re Nobinchander Banerjce. 

(1900) 27 Cal 370 (371, 372) : 4 C W N 469, Mt. Zamunia y. Bam TahaL 
(1900) 2 Bom L R 542 (544), Queen-Empress v. Nasarvanji Edalji. 

(’01) 14 C P L R 137 (137), Emperor v. Umrao Patel. 

(’13) 14 Cri L Jour 388 (388) : 20 Ind Cas 212 (LB), Nga Pya v. Emperor. 

[But sec (’97) 1897 Eat 930(931), QiKen-EmprcssY.Govind. (Submitted not good law.) 
(’05) 2 All L Jour 202jj (202?z.), Sher Khan v. Emperor, (Do.)] 

4. (’02) 6 Cal W N 424 (425), Kokil Ghosc v. Oasimuddi Malita. (Under circum- 
stances of this case accused made to pay expenses.) 

(’26) AIR 1926 Pat 214 (215) : 5 Pat 110 : 27 Cr. L. J. 499, Bamchandra Modak 
V, Emperor. (Cross-examination by accused’s pleader before charge — Statement by 
him at that time that he did not any longer require the attendance of the prose- 
cution witnesses, not sufficient to deprive accused of his right under this section.) 
(’20) AIR 1920 Mad 201 [202):lZlle.dm.-.21Gr.L.I.201,W.E.Locklcyy.Emperor. 
See also Note 7. 
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tbaii one accused, each of them should he given an opportunity to 
eross-esamine the vitnossos.® The accused should be given a full and 
reasonable opportunity to exercise his right under the section and he 
should be allowed sufficient time to engage a pleader to cross-examine 
the witnesses.'*'^ 

This section does not prescribe the order in which the accused 
should cross-examine the prosecution witnesses. In these circumstances, 
under S. 135, Evidence Act, the matter is left to the discretion of the 
jilagistrate and in a proper case he may allow the accused to cross- 
examine the witnesses in any order he chooses.*' 

Where a witness for the prosecution is examined on commission 
under the provisions of chapter XL of this Code, it is open to an 
accused person to refrain from putting in any interrogatories when 
the commission is first issued, and to apply, after the charge has been 
framed against him, for re-issue of the commission together with his 
cross-interrogatories for the purpose of the cross-examination of the 
witness.®® 

As to the point of time uji to which the accused can exercise his 
right to have prosecution witnesses rc-called for cross-examination 
under this section, see Note 7. 

Below are given some decisions bearing on the extent to which 
cross-examination may be allowed.' 


5. (’07) 11 Cal W N cx! (cxl), Lala Havi Thahxtr v. Exifpcror, 

5a. (’2.1) AIR 192.1 All 285 (2S0) : 47 All 147 ; 26 Cr. L. J. 57-5, Pifav.Emvcror. 
(’16) MR 1910 Lab 44-5 (44.3) : 17 Cr. L. .T. 278 (279), Slier Sinqh v. Evfperor. 
(’ll) 12 Cr. L. ,T. 548 (549) ; 12 I. C. 524 (Mad), Arumngain Pillai v. Emperor. 
(’16) AIR 1910 Marl 936 (934) : 10 Cri L Jour 786, Bangasivamy v. Emperor, 

[See (’10) AIR 1910 Mad 142 (143): 10 Cr. L. .1.334(330), In rc Mar HjcsrtA'ajtiM. 
(Adjournment for obtaining copies of deposition of prosecution witnesses refused 
— Held accused was prejudiced .and conviction cannot bo supported.) 

(’20) AIR 1920 Pat 214 (215) : 5 Pat 110 : 27 Cr.L. J. 499, Pamchandra Modalc 
T. Emperor.'] 

See also S. 340 Note 4. 

6. (’33) AIR 1933 Cal 189 (190) : 34 Cr. L. .T. 347, Ahdiil Sliahoor v. Emperor. 
6a. (’34) AIR 1934 Cal 098 (698, 699) : 01 Cal 824 : 36 Cri L Jour 239, Domhrain 

V, Somcsioar. 

See also S. 505 Note 1. 

7. (’71) 15 Suth W R Cr 34 (35) : 0 Beng LEApp88, Queen v. Islian Butt. (Cross- 
examination need not be confined to matters mentioned in examination.) 

(’29) AIR 1929 Cal 1 (7) : 30 Cr. L. J. 494, Baelur Baliman v. Emperor. (If the 
facts are already on record the shilful cross-examiner knows when not to make 
an unskilful use of cross-examination.) ' 

(’96) 1896 Eat 861 (863), In re J anus Fitzgerald. (Criminal Court has no right 
to tell the pleader to sit down in the middle of his cross-examination because he 
is asking irrelevant questions.) 

(’19) AIR 1919 Pat 565 (565) ; 20 Cri L Jour 659, Yusuf v. Bunilal Mandal. 
(Advocate has a large discretion as to the mode of conducting the defence and 
the cross-examination and Court should avoid unnecessary interference with it.) 
(’19) AIE 1919 Pat 515 (516) : 20 Cri L Jour 566, Moliomcd Mian v. Emperor. 
(Court has no discretion to forbid even scandalous or indecent questions if they 
i relate to facts in issue or to matters necessary to be known in order to determine 
V whether or not the facts in issue existed.) 
f 11) 12 Cr. L. J. 277 (279) : 10 I. C. 917 (LB), Mahomed Ally v. Emperor. (The 
cross-examination is not limited to matters raised in evidence elsewhere.) 

(’14) AIE 1914 Lah 93 (95) : 15 Cri L Jour 148, Lahlia Singh v. Emperor. (There 
is no hard and fast rule as to the right of a counsel to demand in cross-examina- 
tion the repetition of the whole story told in examination-in-chief.) 


Section 2S6 
Note 6 
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7. Waiver of the right under this section. — Under the Codes 
of 1872 and 1861, there was a conflict of decisions as to whether the right 
to cross-examine was exercisable at any time. One set of cases^ holding 
that the accused could claim the right at any time before the trial 
closed or after the close of the examination of his own witnesses, unless 
he had previously expressly abandoned it, and another set of cases^ 
holding that the right should be exercised at the time when the charge 
framed was read and explained to the accused and that, if not exercised 
at that time, it could not afterwards be insisted on, though the 
[Magistrate had a discretion to permit suCh cross-examination. But the 
Code of 1882 specifically laid down that the accused “shall, at any time 
while he is making his defence, he allowed to re-call and cross-examine 
any witness for the prosecution ” 

The present section has altered this procedure. It makes it quite 
clear that the accused is not entitled after he has entered upon his 
defence to insist upon re-calling and cross-examining any of the 
prosecution witnesses examined before the charge.^ If he does not 
exercise his right at the j)roper time and begins to adduce his own 
evidence, he will he deemed to have waived his right and cannot 
thereafter claim to exercise it.'* But as the right accrues only after the 
charge is framed, it cannot bo deemed to be waived by a statement by 
the accused or his pleader before the charge that he would not require 

(’18) AIR 1918 Low Bur 22 (23):9 L. B. B. 88 : 17 Cr.L. J. 500 (501) , Deya v. Emperor. 
(The Judge has no power to shut out leading questions in cross-examination.) 
(’31) AIR 1931 Sind 38 (38, 39) : 32 Ori L Jour 6GC, JIarnavi Singh v. Emperor. 
(A counsel cannot be compelled to disclose the questions which he desires to put 
in cross-examination because one of the factors of successful cross-examination is 
that questions should be put suddenly to the witness.) 

(’92) 14 All 242 (256) : 1892 A W N 83, Quccn-Emprcss v. Eargobind Singh. (It 
is illegal of a judge to threaten a witness with the penalties of the law.) 

(’86) 8 All 672 (675, 677) : 1886 A 'W N 257, Qiiecn-Emprcss v. Ishri Singh. (Do.) 
(’16) AIR 1916 Pat 236 (237) : 17 Cri L Jour 353 (354) : 1 Pat L Jour 317, Elcnath 
Sahay V. Emperor. (Court can restrict irrelevant cross-examination.) 

(’87) 1887 Rat 344 (346, 347), Empress v. Sayad Sarfuddin. (Court should pre- 
vent gross abuse and protect witnesses under S. 152, Evidence Act, from being 
terrified or browbeaten.) 

(’33) AIR 1933 Nag 136 (144) : 29 Nag L R 251 : 34Cr.L. J. 505, Begov. Emperor. 
eWhere the defence alleged that certain statements made by certain witnesses 
before the Judge were not mentioned to the police, the defence has a right to 
cross-examine the witnesses as to such statements and seek their explanation.) 

Note 7 

1. (’74) 6 N 'W P H 0 R 270 (272), Queen v. Lall Singh. 

f’81) 4 Mad 130 (131) : 2 "Weir 324, Talluri Venhayya v. Queen. 

2. (’81) 7 Cal 28 (30) : 8 G L R 325, Faiz Ali v. Koromdi. 

(’74) 22 Suth R Or 44 (44), Khurruchdharec Singh v. Pershadee Mundul. 
(’78-80) 2 All 253 (258), Empress of India v. Baldeo Sahai. 

3. See 20 Mad L. J. 337 ji (338a), Critical note on (’10) 11 Cri L Jour 128 (128): 5 
I. C. 408 : 37 Cal 236, Inder Bai v. Emperor. 

4. (’29) AIR 1929 Mad 201 (202, 203) : 52 Mad 355 : 30 Cri L Jour 908, Public 
Prosceiitor, Madras v. Ghochalinga (Failure to cross-examine witness present in 
Court and beginning to examine defence witnesses — Held, there was waiver.) 
{See also (’35) AIR 1935 All 627 (628) : 36 Cri L Jour 1260, Deep Chand v. 

Emperor. (Prosecution witness summoned to appear for cross-examination — All 
accused represented by difierent counsel — One of them leading cross-examina- 
tion and others helping him by suggesting questions to be asked — If no question 
is asked on behalf of one of accused w’ho is present, inference is that he did not 
want to do so,)] 
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any witnesses to be re-callccl for further cross-examination after the 
charge is framed." 

8. Recall and discharge of the witnesses. — Under the Code 
of 1882, the accused was given the right to re-call and cross-examine 
the prosecution witnesses “present in Court or its precincts."^ But 
these words have been deleted in the Code of 1893. The question 
has arisen under this Code whether the right of cross-examination of 
the prosecution witnesses examined before the charge conferred In- 
this section applies only to witnesses who have not been discharged or 
applies also to witnesses who have been discharged. On this question 
there is a conflict of decisions. On the one hand, it has been held by 
the High Courts of Madras” and Allahabad^ that this section applies 
only to cases where the prosecution witnesses required for cross- 
examination have not been discharged and that where they have been 
discharged, the accused is not entitled to have them re-summoned 
under this section but they can onlj* he re-summoned in the discretion 
of the Magistrate under s. 257. But, on the other hand, it has been 
held by the Calcutta High Court* that the right of the accused 
under this section applies also to prosecution witnesses who have 
been discharged. It is submitted that the Calcutta view seems to be- 
the better view as it -is more consistent with the repeal of the words 
“present in Court or its precincts” which occurred in the previous Code- 
as there is no reason to restrict the meaning of the word “recalled” 
so as to exclude the sense of “re-summoning” as suggested by the 
Allahabad and l\Iadras rulings cited above. See also the undermen- 
tioned case." 

9. Examination of the remaining witnesses. — The words 
“remaining witnesses” do not necessarily refer only to those witnesses 
who have been named by the complainant ns required by s. 252, sub-s.(2) 
and summoned by the Magistrate before the framing of the charge 


5, (’26) AIB192G Pat 214 (215):5 Pat 110 : 27 Cr.L. J. 499, Bamchandra v. Emperor. 
(’02) 6 Cal W N 424 (425), KoMl Ghose v, Easimuddi. 

(’20) AIR 1920 Mad 201 (202):43 Mad 411:21 CriLJour 297, Locklcy v. Emperor. 
See also note 6. 


Note 8 


1. (’95) 1895 All W N 40 (41), Empress v. Bamcharan. 

2. (’20) AIR 1920 Mad 201 (203, 205) : 43 Mad 411 : 21 Cri L Jour 297, W. E. 
Locklcy V, Emperor. 

3. (’ll) 12 Cr. L. J. 471 (472) ; 11 Ind Cas 1007 (All), Muhta v. Sheoraj Singh. 

(■30) AIR 1930 All 495 (496) : 31 Cri L Jour 764, Bagridcc v. Emperor. 

[See also (1874) 6 N W P H C E 284 (288), Empress v. Lall Mahommed^ 
(Magistrate not to discharge prosecution witnesses before cross-examination 
without consent of accused. IVhere he has been discharged before cross-examina- 
tion with the consent of the accused he is not entitled to have him re-summoned 
after the charge is framed.)] 

[But see (’37) AIR 1937 All 127 (128): 38 Cr. L. J. 361, Ear Kishan s. Emperor. 
(‘Recalled’ means that if the witnesses are not present. Magistrate should issue 
process to ensure their attendance — It does not mean calling out their names 
by chaprasi.)] 

^-4. (1900) 4 Cal W N 351 (351), Isioar Glvunder Baut v. Kali Kumar Bass. 

5. (’39) 1939 NagL Jour 201 (201), Emperor v. Nirpat Singh. {The ideal procedure 
under this section would be to examine all prosecution witnesses on one day or 
perhaps on two consecutive days, so that all would be present and ready to be 
cross-examined if the accused exercised his rights under S. 256.) 


Section 256-- 
Hotes 7-9 



5520 


DEFENCE 


rSection 256 
Motes 9-10 


these words include any witness who according to the prosecution is 
able to support its case, though he has not been sunnnonod,^ But the 
High Court of Allahabad has taken a contrary view in the undennen- 
tioned case.® The mere fact that certain witnesses are not present 
in Court does not prevent them from being included in the words 
“remaining witnesses” within the meaning of this section. But the 
prosecution is not entitled to got an adjournment of the case as of right 
in order to secure the attendance of such witnesses.® 

9a. Production of documents by prosecution during cross- 
■examination of prosecution witnesses. — This section as well as 
S. 252 does not inohihit the admission of relevant and admissible 
■evidence at any stage of the trial. Hence, it is not illegal for a Magis- 
trate to allow documents to be produced by the prosecution while the 
prosecution witnesses are being cross-examined by the accused.^ 

10. The accused shall then be called upon to enter on his 
defence and produce his evidence. — The accused can he called 
upon to enter upon his defence and produce his evidence only after 
the charge has been framed, his plea asked for and after the examination- 
in-chief, cross-examination and re-examination of all the prosecution 
witnesses including the re-cross-examination of such of them as were 
•examined before the charge.^ After the accused enters on his defence, no 

Note 9 

1. (’09) 10 Cri L Jour 530 (-531) : 4 Ind Cas 2GS (Bom), Emperor v. P. H. Burn. 
(Provided tliat lie is uot sprung upon the defence all of a sudden and suflicient 
opportunity is given to the defence to prepare for his cross-examination.) 

'(’40) AIR 1940 Nag 390 (392) : 1940 Nag L Jour 449 (451), Eansi'aj v. Emperor, 

2. (’37) AIR 1937 All 189 (190): 38 Cr.L. J. 394, RaghuUrSahaiwWali Husahi. 

3. (’25) AIR 1925 Sind 315 (315, 316): 260r.L. J. 95S, Ali Sherv.Mir Mohamed. 
See also S. 344 Note 7. 

Note 9a 

1. (’38) AIR 1938 All G37 (G38): ILR (1938) All 968: 40 Cr.L, J. 145, Lala v. Emperor. 

Note 10 

1. (’27) AIR 1927 All 475 (475): 49 All 551: 28 Cr.L.J. Z^^,Sudamanv. Emperor. 
■(’40) AIR 1940 Pesh 9 (9) : 41 Cri L Jour 590, Abdul Ghafur v. Emperor. (Court 
oi-dering further cross-examination of prosecution witnesses and imoduction of 
defence evidence on same day — Order is illegal.) 

(’40) AIR 1940 Pat 295 (297) : 41 Cri L Jour 267 (269), Feroze Kazi v. Emperor. 
(Accused ashed to summon their witnesses before prosecution case was closed 
— Trial is vitiated.) 

(’39) AIR 1939 All 238 (239) : 40 Cri L Jour 549, Bhajja v. Emperor. (Defence 
witnesses should not be ashed to be summoned before ascertaining whether 
further cross-examination of prosecution witnesses is necessary.) 

(’37) AIR 1937 Pat 131 (133, 134) : 38 Cri L Jour 484, Isliar Singh v. Shama 
Dusadli. (It is irregular to call upon the accused to submit his list of witnesses 
before the cross-examination of all the prosecution witnesses is finished.) 

(’24) AIR 1924 All 320 (320): 25 Cri L Jour 1003, Pesimb Deo v. Emperor. (Order 
to accused to be ready with defence, before prosecution evidence is over is improper.) 
(’23) AIR 1923 Cal 657 (657) : 50 Cal 689 : 24 Cri L Jour 849, Makbul Ahmed 
V. A. J. L. Allen. 

(’24) AIR 1924 Lah 84 (88) : 4 Lah 61 : 25 Cri L .Jour ^t)l,Byrnc v. Emperor. 
(’31) AIR 1931 Mad 240 (240); 54 Mad 251: 32 Cri L Jour 779, In re Eamireddi. 

(Accused must wait for his defence till he is charged.) 

•(’12) 13 Cri L Jour 554 (555) : 8 Nag L R 65 ; 15 I C 970, Birdhi Chand v. 
Lalcshmi Ghand. 

•(’22) AIR 1922 Pat 158 (159, 160): 6 Pat L .Jour 644: 22 Cri L Jour 697, Mitarjit 
Singh v. Emperor. 
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fiu-thor evidence can be admitted against him except uudcL' the provisions 
of S. olO." See Eotcs iiiidet S, 540. 

The section only requires the jMagistrate to call upon the accused 
to enter upon his defence and to produce his evidence ; it does not 
require him to ask the accused if ho means to call witnesses or not.® 
It is a right of the accused to be called upon to enter upon his defence 
and produce his evidence and an omission to ask him to do so is a flau' 
in the trial.'* The JIagistrate should give every reasonable opportunity 
to the accused to produce his evidence.® See also Koto 27 to S.537. The 
nature of the defence is to be gathered not only from the statement of 
the accused himself but also from the trend of the cross-examination 
of the prosecution witnesses and from the arguments of the accused’s 
pleader at the close of the trial.® 

But the accused is not bound to produce any evidence in his 
defence merely because a charge has been framed against him ; and he 
cannot be convicted on the mere ground that ho has failed to produce 
any evidence.^ Similarly, where the prosecution has not established a 
privia facie case against the accused, the failure of the accused to 
produce anj' evidence in his defence cannot give rise to any adverse 


<’2G) AIR 1926 Rang 13 (13) ; 27 Cri L .Tour 415, Emperor v. JlTj?. San Nyein. (It 
is irregular to call upon the accused, .after charge is framed, to have his witnesses 
summoned before he has been informed of his right of recalling prosecution 
witnesses for cross. c.^ainination — Overruled on another point in AIR 1926 Rang 
104 (FR).) 

{’17) AIR 1917 Low Bur 88 (89) : 18 Cri L Jour 1006, Orilal v. Kaht. (Asking 
accused to name his \vitnes=cs before framing chni'ge is unwarranted.) 
iSce alM (’84) 1884 Pun Re Ko. 28 Cr, p. 49 (49), Gohar v. Empress. (Accused 
c-in be called on to enter upon his defence only after charge — Case under old Code.) 
(’95) 1895 Rat 768 (769), Quccn-Emprcss v. Ecru. (Do.)] 

2. (’12) 13 Cr. L. J. 772 (772) : 17 Ind Cas 404 (All), Ganga Singh v. Emperor. 
{’20) AIR 1920 Rom 339 (341) : 22 Cri L Jour 68, Alex Pimento v. Emperor. 

(’2.3) .\IE 1923 All 322 (323) : 45 All 323 : 25 Cr. L. J. 305, Mahadeov. Emperor. 
(’ll) 12 Cri L Jour 7 (8) ; 9 Ind Cas 46 (Cal), P.adha Madliab Palcra v. Emperor. 
C2S) AIR 1923 Lah 953 (953) : 29 Cri L Jour 844, Karam Chand v. Emperor. 
-(’71) 3 N W P H C B 271 (272), Qxieen v. Chotcy Lai. 

[See also (’81) 8 Cal 154 (156) : 10 Cal L B 51, Empressv. Kalichta'an Chunari.] 
See also S. 244 Note 3 and S, 289 Note 2. 

3. (’97) 1897 Eat 938 (938), Queen-Empress v. IF. E. Lapprey. 

4. (’68) 10 Suth W B Cr 7 (7), Bhugiean v. Doyal Gopc. 

See also S. 289 Note 11. 

5. (’14) AIR 1914 Lah 84 (84) : 15 Ge.L.S. 521, Lai Singhv. Emperor. (Necessary 
adjournment to produce defence evidence must be given.) 

•(’25) AIE 1925 All 318 (318) ; 26 Cri L Jour 703, Bhagwan Das\. SaddiqAJimed. 
(’97) 1 Cal W N 313 [314), Sheihh Emtaz Ali \.JagalChandra. (.Accused entitled 
' to adjournment to produce his evidence.) 

‘(’99) 1 Bom L E 856 (8-56), Queen-Empress v. Yastidev Hari. (Magistrate is 
bound to aSord to accused and his friends every opportunity of making defence, 
and he should not interpose in any way between them.) 

(’27) 28 Cri L Jour 167 (1®8) : 99 Ind Cas 599 (Lah), Eira Singh v. Emperor. 

•6. (’30) AIR 1930 Cal 442 (442, 443) : 31 Cri L Jour 1203, Kxiti v. Emperor. 

.7. (’96) 1896 Eat 854 (854), Queen-Empress v. Chan Basapa Madiapa. 

[See (’40) 41 Cr. L. J. 795 (795, 796) : 189 1. C: 737 (Pat), Tara Ghand v. Emperor. 
(Accused’s failure to raise defence open to him is no ground for conviction.) 

(’3.7) AIR 1937 3Iad 968 (969) ; 39 Cri L Jour 144, Bamaswavii v. Bangaswami. 
(A conviction should not be based upon the failure of the accused to make good 
their defence.)] 

',$ee also S. 254 .Note 4 and. S. 258 Note 3. ; ' ' 

* 2Cr.9G. 
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inference against him.® But where the evidence for the prosecution 
established a 'prhna facie case against the accused, the fact that he 
has not produced any evidence of rebuttal enliances the weight of the 
prosecution evidence.® 

Where defence evidence is rejected by the Court, the situation 
simply is as if the evidence had never existed. If the defence evidence 
is believed, it would rebut the prosecution. But, if it is not believed, 
the prosecution is left just where it was before the defence witnesses 
were called.^® 

t 

Tlie accused is entitled to raise any defence technical or otherwise 
and tJic Court is hound to pronounce judgment on it}'^ An accused 
can raise inconsistent defences in the alternative and such defences, 
though they make the accused’s case weaker,^® cannot be disallowed 
by the Court.^® The burden of proving the guilt of the accused is on 
the prosecution and it cannot succeed merely because of the weakness^'^ 
or falseness^® of the case for the defence. 


8. (’95) 1895 Eat 779 (782), Quccn-Emprcss v. Naraj/an Natlnt. 

(’81) 8 Cal 121 (125) : 10 Cal L E 151, Empress v. Dhunno Kazi. 

(’84) 10 Cal 140 (149) : 13 Cal L E 358, linrry Churn v. Empress. 

9. (’04) G Bom L E 481 (489) : 1 Cri L Jour 508, Emperor v. Baji Krishna. 

(’19) AIE 1919 Ouclh 160 (174) : 20 Cri L Jour 4G5, Sushil Chandra v. Emperor. 
(’28) AIE 1928 Pat 100 (101) ; 6 Pat G27 : 2QGT.-L.J,2ZQ,Ghanshyamy.Empcror. 
(’34) AIE 1934 Ontlh 401 (405) : 35 Cr.L.J. 1244, Ganesh Balcsh Singh v. Emperor. 
Sec also S. 257 Noto 1, 

10. (’37) AIE 1937 Jlad 975(975): 39 Cri L Jour 147, 1?: reBamalingaGoundan. 

11. (’14) AIE 1914 Cal 45G (459) : 41 Cal 350 : 15 Cr.L.J. 385, Bomesh Chandra 
V. Emperor. (Ordinarily, when n new defence is raised at a late stage that 
circumstance goes to some extent against the now defence unless such a defence 
could not have been raised at an earlier stage.) 

12. (’23) AIE 1923 Cal 717 (718) ; 25 Cr.L.J. 190, A'''a[7cn(?raC/i(ij!(7mv.Alnipcror, 
(’33) AIE 1933 Pat 481 (482, 483) : 34 Cr. L. J. 828, Emperor v. Kameshwar Lai. 

13. (’20) AIE 1920 Pat 843 (844) ; 5 Put L Jour 64:21 Cr.L.J. 799, Fandi Kcoi v. 
Emperor. (Eight of private defence can be i)leaded specifically or in alternative.) 

(’27) AIE 1927 Lah 710 (712) : 29 Cri L Jour 117, Santa Singh v. Emperor. 

(’24) AIE 1924 Lah 733 (734) : 25 Cri L Jour 1005, Kahar Singh v. Emperor. 
(Accused is not bound to speak truth and he cannot bo pinned down to any state- 
ment that he may have made.) 

(’19) AIE 1919 Cal 439 (441) : 20 Cri L Jour 661, Afiruddi Chahdar v. Emperor. 
(Alternative defence such as no assault was made and if made it was in self- 
defence can be taken.) 

(’23) AIE 1923 Cal 717 (718): 25 Cri L Jour 190, Kagcndra Chandra v. Emperor. 
(’18) AIE 1918 All 189 (190) : 19 Cri L Jour 371 : 40 All 284, Y-iisuf Husain w 
Emperor. (Accused can plead alibi as well as right of private defence.) 

(’15) AIE 1915 Cal 786 (787) : 16 Cri L Jour 76, Kali Prasad v. Emperor. (An 
accused is not bound by any statement denying any fact against him if he desires 
subsequently to take a defence inconsistent with the denial.) 

[See (’36) AIE 1936 Eang 1 (2) : 37 Cri L Jour 293, Nga Ba Scin v. Emperor. 
(Pleader of the accused can take a different lino of defence from that taken by 
the accused.)] 

14. (’36) AIE 1936 Cal 73 (84): 37 Cr.L.J. 394: 63 Cal 222,Benoycndra Chandra 
V. Emperor. (But where accused is involved by evidence in state of considerable 
suspicion, he must for his own safety prove facts reconciling suspicious circum- 
stances with his innocence.) 

(’25) AIE 1925 Oudh 78 (88) : 27 Oudh Cas 188 : 26 Cri L Jour 225, Hira Lai v. 
Emperor. 

(’18) AIE 1918 Oudh 71 (75) : 19 Cri L Jour 689, Emperor v. Saheb Din. 

15. (’40) AIE 1940 Lah 54 (57) : 41 Cri L Jour 447, Bhag Singh v. Emperor. 
(’40) AIE 1940 Pat 365 (370):41 Cr.L.J. 114 (120), Bambrichh Singh v. Emperor. 

(Defence story untrue — Prosecution must still establish truth of their story.) 

(’37) AIE 1937 Mad 968 (969) : 39 Cri L Jour 144, Bamasw'ami v. Bangaswami. 
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Though the onus of proving that tlio case of the accused falls 
within one of the general exceptions in the Penal Code is on him, it is 
not necessary that he should specifically raise such idea. Thus, a Court 
is hound to consider the jfiea of private defence as appearing from the 
prosecution evidence oven though it is not specifically pleaded by the 
accused.^® 

The right of the accused to produce evidence iu his defence under 
this section is one that can he waived and if the accused when asked 
to produce his evidence has said that he has no witnesses to examine, 
he will not afterwards be entitled to let in any evidence.^’ 

The ^Magistrate should, as far as possible, allow the accused to 
select the order in which the defence witnesses are to appear.^® 

See also the undermentioned case,’® section 290 Note l and 
section 342 Note 29. 

H. Expenses of witnesses. — See Notes lo Scclioii 544. 

12. Written statement of accused. — This is the only section 
in the Code which provides for the filing of a written statement by the 
accused.’ There is no provision in the Code for the filing of a written 
statement in sessions trials (see s. 290 Note 6) or in preliminary inquiries 
before commitment to sessions® or in summons-cases. 

Under this section the Court is hound to receive and file the 
uTitten statement submitted by the accused.® Though great weight is 
to be attached to the written statement filed by the accused,'* it is not 

(’23) AIR 1923 Mad 303 (367) : 24 Cri L .Tour <120, Bamndu Iyer v. Emycror. 

^66) 1800 Pun Bo No. <37 Or, p. 64 (64), Aceem v. Croion. (Resort to false alibi is 
no sufficient evidence of guilt, though it may add probability to suspicion of guilt.) 
(’67) 1807 Pun Re No. 37 Or, p. 61 (68), Crown v. Shah Mahomed, 

(’OS) 1808 Pun Re No. 22 Or, p. 52 (.57) Jehangeer Khan v. Crown. 

(’72) 1872 Pun Re No. 5 Cr, p. 0 (9), Crown v. Gnlah. 

(’90) 1890 Pun Re No. 21 Cr, p. 47 (49), Empress v. Harjas Bax, 

(’06) 3 Cri L .Tour 299 (300) (Lah), Emperor v. Mxihammada. 

(’21) AIR 1921 Lah 89 (90) : 22 Cri L Jour 595, Hari Bam v. Emperor. (No in- 
ference of guilt can be drawn from accused’s false statement.) 

(’22) AIR 1922 Lah 1 (25) : 3 Lah 144 : 23 Cr. L. J. 51d,Mahant Narain v. Emperor. 
(’ll) 12 Cri L Jour 584 (584) ; 12 Ind Cas 848 (LB), Kxjaw Hla U. v. Emperor. 
See also S. 290 Note 5 and S. 367 Note 6. 

16. (’36) AIR 1936 Rang 1 (2) : 37 Cri L Jour 293, Nga Ba Sein v. Emperor. 

(’40) AIR 1940 Lah 54 (57) : 41 Cri L Jour 447, Bhag Singh v. Emperor. 

(’27) AIR 1927 Mad 97 (97) : 27 Cri L J 1198, In re Jogali Bhaigo. 

(’15) AIR 1915 Mad 532 (533) : 15 Cri L Jour 710, Ixi re Pachai Goimden. 

17. (’24) AIR 1924 All 673 (674), ilustaq Hxissain v. Emperor. 

18. (’40) AIR 1940 Lah 354 (356), Mirza Jaffar Beg v. Emperor. (But if there 
are important official witnesses, they must be consulted and their convenience 
taken into account.) 

19. (’35) AIR 1935 Cal 513 (520) : 62 Cal 238 : 36 Cri L Jour 1115 (SB), Binperor 
Y. Nirmal Jihan Ghosc. (Witness to prove alibi must be called by accused who 
takes such defence.) 

Note 12 

1. (1900) 2 Weir 255 (257), Chixmasami Baidu v. Veeriah Baidu. 

2. (1900) 2 Weir 255 (257), Ghinnasami Baidu v. Veeriah Baidu. 

3. (’28) AIR 1928 Mad 1135’(1136);29Cr.L.J.1041,iTrd.Sttnai?owf?!crv.JBOTpcror. 
[But sec (’17) AIR 1917 Cal 687 (692) : 17 Cri L Jour 9 (14, 15), Deputy Legal 

Bemcxnhrancer, Behar <£• Orissa -v.Matickdhari Singh. (Submitted not correct.)] 
4'. (’28) AIR 1928 All 222 (228) : '30 Cr. L. J. 530, Emperor v, Jhabhar Mai. 
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Kotes 10-12 
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Section 257 


like a pleading in a civil suit and does not preclude the raising of any 
defence not mentioned in the written statement.'" 

It has been held by the Madras High Court® that the right to file 
a written statement under this section carries with it the right to file 
any documents to which the accused was a party and that as the 
accused cannot give evidence on oath the Court is bound to consider 
■such documents, though not proved in the regular way. 

The section does not specify the point of time at which the written 
statement is to be filed under this section. It has been said that the 
written statement is to be filed at the time of recording the accused’s 
plea to the charge.^ 

There is a conflict of decisions as to whether the filing of a written 
statement by the accused under this section dispenses with his oral 
examination after the close of the prosecution evidence, under S. 342. 
(see Note 18 under S. 342.) But the fact that a written statement has 
been filed may be taken into consideration in determining whether the 
accused was prejudiced by the failure to comply with the provisions 
of section 342.® 

It has been held in the undermentioned case® that a written 
statement put in by the accused under this section can be used to fill 
up gaps in the prosecution case. 

This section does not apply- to disciplinary proceedings against 
legal practitioners under the Letters Patent and the legal practitioner 
is not entitled to file any written statement in such proceedings.^® 

See also Note is to section 342, 

13. Effect of non-compliance with this section. — Soo Note 20 to S. 537. 


215 7 . (^) accused, after lie lias entered 

Process for compelling upon liis defeuce, applies to tile 
production of evidence Magistrate to Issue anj process 
at instance of accused. for Compelling the attendance of 
any witness for the purpose of examination or cross- 

’ 1882 ; S. 257; 1872 ; Ss. 359, 362, para. 2; 1861 : S. 253. 

5. (’ll) 12 Or. L. J. 585 (587) : 12 I. C, 961 (Mad), Jeremiah v. Yas. (It is for 
prosecution to prove its case — In a case of defamation, omission of accused to 
deny publication in his written statement does not relieve prosecution from 
proving publication.) 

[Sec also (’30) AIE 1930 Cal 442 (442, 443) : 31 Or. L. .T. 1203, Kuti v. Evi'peror. 
(Defence of accused is to be gathered not only from his statement but also from 
the trend of cross-examination of prosecution witnesses, the arguments of accused ’s 
pleader, etc.)] 

€. (’28) AIE 1928 Mad 1135 (1136) : 29 Cri L Jour 1041, Md. Salia v. Emperor. 

See also S. 244 Note 7. 

7. (’25) 29 Cal W N cxviii (cxviii). 

8. (’28) AIE 1928 All 222 (228) : 30 Cri L Jour 530, Emperor v. Jhahhar Mai. 

9. (’36) AIE 1936 Lah 28 (29) : 37 Cr. L. J. 428, Hasham v. Emperor. (It is proper 
for the Court to take into consideration the written statement of an accused person 
admitting stinking the deceased, where the prosecution has without such state- 
ment proved that the fatal injury was inflicted by one of the accused persons.) 

10. (’24) AIE 1924 Lah 123 (124) : 4 Lah 271 ; 25 Cri L Jour 161 (SB). In re 
AMul Eashid. 
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examination, or the x^roduction of any document or 
other thing, the Magistrate shall issue such x^roeess 
unless he considers that such ax^plication should he 
refused on the ground that it is made for the X-turpose 
of vexation or delay or for defeating the ends of 
justice. Such ground shall be recorded by him in 
vrriting : 

Provided that, vrhen the accused has cross- 
examined or had the ox3portunity of cross-exam ining 
any -witness after the charge is framed, the attendance 
of such witness shall not be compelled under this 
section, unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. 


( 2) The Magistrate may, before summoning any 
witness on such application, require that his reason- 
able expenses incurred in attending for the purposes 
of the trial be deposited in Court. 


Synopsis 


1 


2 . 


Scope and applicability of the 
section. 

“After he has entered upon his 
defence.” 

2a. Right of prosecution to lead 
evidence after accused has 
entered on his defence. 

3. Right of accused to apply for 

process for compelling atten- 
dance of witnesses. 

4. Reasons for refusal to issue 

process. 


5. Production of documentary evi- 

dence by accused. 

6. Right of accused to cross-exa- 

mine prosecution witnesses. 

7. Proviso to sub-section (1). 

7a. Examination of witness pre- 
sent in Court though not sum- 
moned. 

8. Power to require deposit of 

expenses of witnesses before 
summoning them. 


Ollier Topics ( miscellaneous) 


Absence of defence evidence. Sec Notel. 

Accused summoning prosecution witness 
and right of cross-esamination. See 
Note 6. 

Accused’s witnesses to rebut other evi- 
dence. See Note 2. 

Adjournment — Eight of accused. Sec 
Note 2. 

Application to summon witnesses — Each 
case to be specifically dealt with. See 
Note 4. 

Citing trying Magistrate as witness. See 
Note 3. 

Cross-examination of co-accused’s wit- 
ness. See Note 6. 


See 


Delay in application for summons. 
Notes 2 and 4. 

Duty of Magistrate to issue process and 
his discretion. See Note 3. 

Duty to record reasons. See Note 4. 
Duty to seeure attendance of witnesses. 
See Note 3. 

Inspection by Court before rejecting 
document. See Note 5. 

Power to restrict defence witnesses. See 
Note 4. 

Written statement — Legal value. See 
S. 256 Note 12. 

Wrong refusal — Illegality. See Note 3. 


1. Scope and applicability of the section — In cnminal cases 
the prosecution must succeed on its own merits and an acensed cannot 
be convicted merely by reason of bis failure to produce any evidence 
in his defence.^ But, where the prosecution has established a yrima 


Section 257 
Hotel 


Section 257 — Note 1 
1. (’66) 1866 Eat 5 (6), Beg. v. Jenhoo. 
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Section 257 facie case against the accused, he is liable to he convicted unless he 
Note 1 rebuts the presumption raised by the prosecution evidence," He is 
entitled to a sufficient opijortunity to defend himself and to prove his 
innocence.® The Court is bound to take the evidence which he offers 
in his defence,^ subject to the j)rovisio'ns of the Evidence Act, He is 
further entitled to call ui^on the Court to assist him in the production 
of evidence material for his defence. This section deals with the last 
mentioned right of the accused in warrant- cases and lays down under 
what circumstances he is entitled to apply to the Court for process to 
compel the production of evidence on his behalf. The section applies 
also to warrant-cases tried summarily.® It has been held that the 
principle of the section applies to summons-cases.® 

See also the undermentioned cases.^ 


2 . (’28) AIE 1928 Cal 27 (39) : 29 Cri L Jour 49, Hari Narayan v. Emperor. (If 
prima facie case is made out against accused, he should rebut it by some tangible 
evidence other than by mere criticism and suggestions or untested and uncorro- 
borated statements from the dock.) 

(’18) AIE 1918 Cal 314 (315) ; 19 Cri L Jour 81, Asliraf Ali v. Emperor. (Non- 
production of evidence will raise adverse presumption.) 

[_See (’28) AIE 1928 Pat 100 (101) ; 6 Pat 627 : 29 Cri L Jour 239, GhansJiyam 
Singh v. Emperor. (It will not avail the accused merely to rely upon a discre- 
pancy here and a discrepancy there or upon the absence of motive or upon' 
exaggerations in the prosecution story — He must lead evidence.)] 

[Sec also (’71) 16 Suth W E Cr 59 (59), Jungi Khan v. Hiir CJmnder JRai.] 

See also S. 256 Note 10, S. 290 Note 5 and S. 342 Note 29. 

3 . (’66)1866 PunEeNo. 62 Cr, p. QQ(<o9i),MunicipalGommitteev. Been Mohamad. 
(’09) 9 Cri L Jour 583 (584) : 5 Low Bur Eul 20 : 2 Ind Cas 365, Ameer Batcha v. 

Emperor. (Accused entitled to adjournment to enable him to produce evidence.) 
(’03) 7 Cal W N 714 (716), Emperor v. Keso Singh. (Do.) 

(’97) 1 Cal W N 313 (314), Sheihh Emtaz Ali v. Jagat Ghandra. (Do.) 

(’14) AIE 1914 Lah 84 (84) : 15 Cri L Jour '521, Lai Singh v. Emperor. (Do.) 

4 . (’02) 4 Bom L E 461 (463), Emperor v. Nagar Purshottam. (It is not open to 
a Magistrate to refuse to examine a witness for the accused when he (the, witness) 
is present in Court.) 

(’15) AIE 1915 Mad 825 (825): 16CriLJour 156(157), V enhatappaya v. Yenhata- 
ramanayya. (Magistrates should always be chary of taking upon themselves the 
duty of deciding on behalf of the parties which witnesses should be examined.) 
(’12) 13 Cri L Jour 523 (523) : 15 Ind Cas 795 (Bom), Emperor v. Nandbasappa 
Basappa. (Magistrate cannot arbitrarily decline to examine witnesses.) 

(’69) 11 Suth 'W E Cr 9 (9), Queen v. Bhugner Puhoa. (Accused is entitled to have 
his witnesses examined ; they cannot be dismissed on their mere allegation of 
knowing nothing in his favour.) 

[See also (’01) 3 Bom LE 562(563), Eiiig-Einperorx.BajyaAnandrao. (Threaten, 
ing by Court to report to the High Court the conduct of the pleader on calling 
witnesses is improper.) 

(’ll) 12 Cri L Jour 465 (467) : 11 Ind Cas 1001 (Bang), Nga Po Kya v. Emperor. 
(It is not improper to arrest a witness for the defence for giving false evidence 
while the defence evidence is being taken.)] 

5 . (’09) 9 Cr.L.J. 583(584):2I.C.365:5LowBurEul20,Aj?icej‘Bofc7zav.JBOTpfiror. 

6. (’28) AIE 1928 Pat 253 (255):29 Cri L Jour-308, Eameshioar Sahuv. Emperor. 
(Court cannot dictate to the accused terms upon which witness shall be examined.) 

7 . (’96) 1896 Eat 854 (854), Queen-EJmpress v. Ghanbasappa Madiapa. (A Magis- 
trate being subordinate to a Sessions Court must treat its judgments with respect 
and be guided by them on such matters of procedure as arise in S. 257.) 

(’97) 1897 Eat 938 (938), Qzieen-Empress v. Sadashiv. (Accused’s pleader stating 
that he would examine witnesses but actually summoning no witnesses — Prose- 
cutor has no right to reply.) 

(’26) AIE 1926 Lah 627 (628) : 27 Cr. L. J. 1057, Sammunv. Emperor. (Evidence 
of defence witnesses produced by one accused cannot be treated as prosecution 
evidence against other accused.) .... 
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2. “After he has entered upon his defence.” — This section 
comes into play only after the accused has entered on his defence.^ 
The accused is entitled to a reasonable interval for considering vhat 
evidence he should produce." It is open to a Magistrate even after a 
case has been closed, at any time before judgment is pronounced, to 
allow the accused to let in evidence ; it depends on the circumstances 
of each case whether a belated application for the production of evidence 
should he granted or not.'* 

Where, after the close of the evidence for the defence, the Magis- 
trate examines witnesses on the side of the prosecution, the accused is 
entitled to an opportunity to rebut the new evidence.’* 

2a. Eight of prosecution to lead evidence after accused 
has entered on his defence. — Where the accused leads evidence 
of good character by wa3' of defence, the Code does not entitle the 

•(’25) .vm 1925 All 7G9 (7G9) : 2G Cri L Jour 1018, Bahoru v. Empiror. (Do.) 

(’31) AIR 1931 Lnh 57 (58) : 12 Lah 383 : 32 Cri L Jour 672, ChahtrbJinj v. 
Emperor. (Do.) 

(18G4) 1 Suth W R Cr Letters 12 (12). 

(’06) 3 Cri L Jour 23 (24, 25) : 3 Low Bur Eul 109, Po Ifa v. Emperor. (Cross, 
examination of defence witnesses cannot be deferred — Deferring cross-examina- 
tion of defence witnesses until the examination-in-cliief of other defence witnesses 
is wrong.) 

(’19) AIR 1919 Oudh 79 (80) : 21 Cr. L. J. 60, Bohan v. Emperor. (Mere fact that 
some of accused’s witnesses are his caste fellows is not by itself a sufficient reason 
for discrediting their testimony.) 

(’19) AIR 1919 Oudh 310 (311) ; 22 Oudh Cas 375 : 20 Cr. L. J. 748, Bameslitvar 
Tewari v. Emperor. (Do.) 

(’2.3) AIR 1923 Oudh SOI (501) : 27 Oudh Cas 327 : 26 Cri L Jour 530, Bahadur 
V, Emperor. (Where number of respectable persons have given evidence in favour 
of accused, their evidence should not be rejected.) 

Note 2 

1. (’40) AIR 1940 Pesh 9 (9) : 41 Cri L Jour 590, Abdul Ghafvr v. Emperor. 
(Court ordering cross-examinationafterchargeand production of defence evidence 
on same day — Defence cannot be struck out for failure to summon witnesses for 
that date — Opportunity should be given to accused to produce his witnesses.) 

'(’14) AIR 1914 Sind 135 (135) : 8 Sind L E 267 : 16 Cri L Jour 245, Tahilram 
Lilaram v. Pitamberdas Valabdas. (Accused not entitled to inspection of com- 
plainant’s documents before charge is framed.) 

■(’23) AIR 1925 Nag 44 (47) : 20 Nag L R 174 : 26 Cri L Jour 971 (FB), Loeal 
Governmanl v. Maria. (Prosecution case does not close until all the prosecution 
witnesses are discharged and their discharge does not take place till they have 
been cross-examined after the charge, it the accused so desires.) 

•(’84) 1884 Pun Be No. 28 Cr, p. 48 (49),Go7mr v. Empress. (Accused is entitled to 
have an opportunity given to him, after he had been charged, of producing his 
witnesses or causing them to be produced with aid of the Court, notwithstanding 
an order passed previously asking him to be ready with his witnesses on a parti- 
cular date.) 

[See also (’24) AIR 1924 All 320 (320): 25 Cr. L. J.1003, Keshabdeo v. Emperor. 
(Order to accused to be ready with defence, before prosecution evidence is over, 
is improper.)] 

2. (’20) Aro 1920 Pat 25 (28) : 21 Cr. L. J. 321, Baincshwar Dusadh v. Emperor. 
(Demand of two days’ time for this purpose is not unreasonable.) 

■3. (’ll) 12 Cri L Jour 150 (151) : 9 Ind Cas 897 (Mad), In re Vyasa Eao. 

4. (’25) AIR 1925 Lah 531 (532) : 26 Cr. L. J. 1035, Shugan Ghand v. Emperor. 
(’70) 13 Suth W R Cr 15 (15), Queen v. Assaiioolah. 

• (’81) 6 Cal,714 (715) : 8 Cal L Rep 70, In re Deela Mahton. (Fact that accused 
had declined to examine a witness previously is no ground for refusing to summon 
such witness when required to meet fresh evidence taken by Magistrate after close 
of defence arguments.) 


Section 257 
Notes 2-2a 
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Section 257 
Notes 2a-3 


prosecution to lead rebutting evidence as a matter of right. But the 
Magistrate may, in bis discretion, allow such evidence to be given. ^ 


3. Eight of accused to apply for process for compelling 
attendance of witnesses. — This section makes it obligatory on the 
part of the Magistrate, except in the cases specified therein, to issue 
lU’ocess at the instance of the accused to compel the attendance of the 
witnesses named by him.^ A non-compliance with the section in this 
respect is not a mere irregularity curable by the application of S. 537 
of the Code.- It is prima facia an illegality which will cause serious 


Note 2a 


1. (’30) AIR 1930 Mad 448 (448) : 31 Cri L Jour 1198, Bamasami Mudaliar v.. 
jRciiiidWixncL TJ d.(iycLT» 

Note 3 


1. (’37) AIR 1937 P.at 131 (133) : .38 Cr. L. J. 4Si,Ishar Singh v.ShamaDusadh.. 
(’97) 1 Cal W N 19 (20, 21), Mowla Bux v. Dcrasatulla. 

(’70) 14 Suth W R Cr 81 (82), In rc Boolahcc. 

(’70) 13 Suth W R Cr 56 (58), Qticcn v. Siddlioo. 

(’04) 1 Cri L Jour 1002 (1002) : 2 Low Bur Rul 270, Shvjc Biuen v. Empo'or. 

(’75) 24 Suth W R Cr 60 (60), In rc Huri Pcrshad. 

(’31) AIR 1931 Lah 56 (56) ; 32 Cri L Jour 620, Emperor v. Nand Lai. 

(94) 1894 Rat 723 (723), Quccn-Emprcss v. Purushoiam. 

1'02) 26 Bom 418 (421) : 4 Bom L R 38, Emfcror v. Piirushotani Kara. 

^66) 5 Suth W R Cr 65 (65), Queen v. Kalce Thakoor. 

(1865) 3 Suth W R Cr 35 (36), Queen v. Abdool Setar. 

(’69) 11 Suth W R Cr 55 (55), Queen v. Doorgagutty. 

(’33) AIR 1933 Lah 1020 (1021) : 35 Cri L Jour 396, Baksha v. Emperor. 

(’05) 2 Cal L Jour 50a (50a), Jassim Sheikh v. Jnduh Chandra. 

(’70) 5 Mad H C R App xsvii. 

(’09) 9 Cr. L. J. 583 (584) : 2 I. 0. 365 : 5 L. B. R. 20, Ameer Batchav. Emperor.. 
(’09) 10 Cri L Jour 207 (207) : 2 Sind L R 5, Emperor v. Dahud. 

(’71) 3 N W P H C R 271 (272), Queen v. Chotey Lai. 

(’70) 2 N W P H C R 148 (149), Queen v, Mudsooddeen. 

(’81) 3 All 392 (394), In re Sat Narain Singh. 

(’81) 6 Cal 714 (715) : 8 Cal L Rep 70, In rc Dccla Mahton. 

(’25) AIR 1925 Cal 80 (80) : 25 Cri L Jour 310, Ahdtd Jabbar v. Emperor. 

(’29) AIR 1929 All 914 (915) : 30 Cri L .Jour 1155, Parbhu v. Emperor. 

(’31) AIR 1931 Oudh 380 (387): 32 Cr. L. J. 1170, Bhuneshwari Pcrshad v. Emperor. 
(’26) 28 Cr. L. J. 167 (168) : 99 I. C. 599 (Lah), Hira Singh v. Emperor. (Trial 
Magistrate must make all attempts to secure the evidence of defence witnesses 
either by procuring their attendance or by having their evidence taken on com- 
mission.) 

(’33) AIR 1933 Rang 29 (30) : 34 Cri L Jour 468, Zamin v. Emperor. 

(’24) AIR 1924 Pat 142 (143) : 24 Ci-.L.J. 831, Dcbi Singh v. Emperor. (Inability 
or even refusal to pay costs of witnesses is no excuse.) 

(’05) 9 Cal W N ccliv (ccliv), Ashutosh Ilallick v. Emperor. 

(’84) 1884 Pun Re No. 28 Cr, p. 48 (49), Gohar v. Empress. (Accused entitled to 
aid of Court in producing witnesses notwithstanding order of Court passed prior 
to the charge that he should be ready with bis witnesses on a particular date.) 
(’21) 22 Cr. L. J. 683 (684) : 63 Ind Gas 619 (620) (Pat), Munshi Teli v. Emperor. 
[See also (’24) AIR 1924 All 320 (320) : 25 Cr.L.J. lOm, Keshab Deo v. Emperor. 
(Order to the accused that he must be ready with his witnesses on a certain date 
is improper.) 

(’17) AIR 1917 All 81 (84) : 18 Cr. L. J. 317 (319), Tapeshri Prasad v. Emperor.. 
(Where accused does not press for further postponement, on the Court’s under- 
taking to assume what the witness would prove, the prosecution is bound by the 
undertaking though theCourtmaythereaftersummonand examine the witness.)] 
See also S. 211 Note 3, S. 216 Note 2 and S. 291 Note 3. 

2. (’ll) 12 Cr.L.J. 548 (549) : 12 1. C. 524 (Mad), Arumugam Pillai v. Emperor. 
(’08) 7 Cri L Jour 425 (427) : 31 Mad 131, Narayana Mudali v. Emperor. 

(’29) AIR 1929 All 914 (916) : 30 Cri L Jour 1155, Parbhu, v. Emperor. 

(’25) AIR 1925 Cal 411 (411) : 51 Cal 1044 : 2bCr,L.4.ZBi,IIanomohanDastidar 
V. Bankivi Behari. 
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prejtidice to the accused and Lenco the conviction ^vill he set aside iii 
such cases.^ But the section does not compel the Magistrate to ask 
the accused if ho means to -call mtnesses; it is his right to apply for- 
process and if he fails to do so, he cannot afterwards complain that he 
was not given an opportunity to adduce evidence.'* 

The duty of the Magistrate under the section is not exhausted 
with his issuing a summons for the attendance of a witness in the first 
instance. If the process first issued fails, the accused is entitled to call 
upon the Court to issue further processes to compel the attendance of 
the witness.® But in exceptional cases the Magistrate can re-consider 
his decision to issue process and may refuse to compel the attendance 
of a witness if he finds that the aiijilication for process against him 


(’09) 10 Or. L. J. 207 (207) : 2 S L E -5, Etnperor v. Dahud. (Conviction arrived 
at in violation of tlnsxcetion cannot be supported.) 

3. (’25) AIE 1925 Cal 80 (SO) : 25 Cri L Jour 310, Abdul Jabhar v. Emperor. 

4. (’12) 13 Cr.L.J. 828 (829) : 17 1.C. 572 (Jl.ad), Vaiihmalha Iyer v. Eyippn Thevan. 
[See (’97) 1897 Eat 938 (938), Queen-Empress v. Lapprey.] 

5. (’36) 42 Cal'VTX 813(844), Eamdhan Moiidal v. Girdliari Moiidal. (Failure to- 
pass an order on application for issue of fresh process vitiates the trial.) 

(’09) 9 Cri E Jour 72 (73) : 35 Cal 1093, Bohimuddi Hou'ladar v. Emperor. 

(1865) 9 Snth W E Cr 21 (21), Queen v. Kobo Coomar Bancrjcc. 

(’05) 9 Cal 'W iv ccxxis (ccssix), Kcdamath Das v. Bhaba Sanhar Bhattacharjea. 
(’06) 10 Cal tv K vii (vii), Jassem Sheikh v. Emperor. 

(’32) 1932 Mad tV E 1349 (1350), Bamasamy Mitdaliar v. Bamalhiga Odayan. 
(’22) AER 1922Lah71 (71) : 22 Cr.L.J. 497, Muhammad Dinv. Emperor. (Refusal, 
to resummon witnesses is material irregularity and cannot be cured by S. 537.) 
(’22) .4.IR 1922 Lull 143 (144) : 22 Cri L Jour 601, Sohara v. Emperor. (Do.) 
f 24) AIR 1924 Cal 196 (197) : 25 Cri L Jour 293, Ponthiram Joab v. Emperor. 
(’26) AIE 1926 Cal 10S8 (lOSS) : 27 Cr.L.J. 841, Upendranath v. Jogendranaih. 
{'20) AIR 1920 .^11 59 (60) : 21 Cri L Jour 340, Jhabboo v. Emperor. 

(’02) 6 Cal tv K 548 (550), Bhovrar Munshi v. Digantbar Das. 

(’92) 1892 Bat 594 (595), Queen v. Shamsherha. 

(’78) 3 Cal 573 (583) : 1 Cal L Eep 352, Empress v. Sajeoomar Singh. 

(’81) 4 All 53 (54) : 1881 All IV N 102, Empress of India v. Bukn-ud-din. 

(’84) 10 Cal 931 (931, 932), Queen v. Dhananjoi Ghowdhury. 

(’20) AIR 1920 Pat 714 (714) ; 21 Cri L Jour 336, Anirit Mandcr v. Emperor. 

(’18) AIR 1918 Pat 272 (272) ; 19 Cri L Jour 902 ; 3 Pat L Jour 632, Mahomed. 
Zamiruddin v. Emperor. 

(’31) AIR 1931 Pat 207 (208) : 32 Cri L Jour 613, Dioaraha Singh v. Emperor. 
(’26) AIE 1926 Pat 139 (140) ; 20 Cri L Jour 1627, Ramsahal Bai v. Emperor. 
(’21) Am 1921 All 142 (142) : 23 Cri L Jour 124, Bissay v. Emperor. (It is the- 
business of the Court to see that its summonses and warrants are duly executed.) 
(’24) AIE 1924 Cal 534 (534) : 24 Cri L Jour 370, Mihir Lai Boy v. Emperor. 
(When accused informs the Court that witness summoned by him was ill, and 
ashs for adjournment to produce him, the application should not be refused on 
the ground that it was not accompanied by medical certificate.) 

[See also (’25) AIE 1925 Pat 55 (56) : 3 Pat 591 : 25 Cri L Jour 1255, Jamuna 
Singh v. Emperor. (If witness is unable to attend Court owing to illness the 
Court should ascertain whether it will be possible for the witness to attend vvithin 
a reasonable time, if not, then his evidence should be taken on commission.) 
(’34)Ami934Nag39(42) : 35 Cr.L.J. 411, SawMciv.Swpcror. (District Magistrate- 
cited as witness before a subordinate Magistrate; the former issuing a memo to 
the latter to consider with reference to S. 257, whether it is not a case of 
causing vexation or annoyance and the Magistrate thereupon cancelling his 
previous order; the accused applied for transfer on the ground that he was appre- 
hensive of not having a fair trial — Held-, that the procedure adopted by the 
District Magistrate was irregular and that it rvas a proper case for transfer.)] 

[But Compare (’26) AIR 1926 All 298 (298) : 27 Cri L Jour 383, Puran v. Emperor. 
(Where the application for summonses was made late and granted on the under- 
standing that no adjournment would be allowed if the witnesses did not appear^ 
the accused cannot insist on adjournment.)] 


Section 25’i' 
Hote 3 . 
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faction 257 
Motes 3-4 


is made for purpose of vexation or delay.® A Court should not order 
the accused to pay adjournment costs on the absence of a witness 
summoned on his behalf.^ ■ See also the undermentioned case.® 

Under this section the accused is entitled to compel the appea- 
rance, as a witness, even of the trying Magistrate himself and to enable 
the accused to do so, the case should be transferred to some other 
Court if he apiDlies for such transfer.® 

That Magistrate can issue a process who is seised of the case and 
not any other Magistrate.^® 

Where an application is made under this section for summoning 
witnesses, the Magistrate must deal with the application and pass an 
order either granting or refusing it; merely keeping it on the file is 
not proper.^ ^ 

Reasons for refusal to issue process. — The right of the 
accused to claim the issue of j>rocess under this section to compel the 
IDroduction of evidence on his behalf is not an absolute one. The 
Magistrate can refuse to issue imocess at his instance if he considers 
that the application for x>rocess has been made for the purpose of 
vexat'ion or delay or for defeating the ends of justice} But the 

-6. (’30) AIR 1930 Mad 632 (632) : 31 Cri L Jour 720, Sadayan Ghettyv. Emperor . 
(Section confers a large discretion and by the mere fact that a Magistrate has 
once subpoenaed witnesses under the section, he is not bound to compel their 
attendance if he is satisfied that it is unnecessary for the purposes of justice.) 
•(’26) AIR 1926 Pat 139 (140) : 26 Or. L. J. 1627, Bamsahal Bai v. Emperor. (As a 
general proposition it should be considered that once a Magistrate has given orders 
that a certain witness should be called, he should take such steps as may be 
necessary and possible to enforce his attendance but it cannot be suggested that 
in no case it is possible for the Magistrate, if he comes to the conclusion that the 
attendance of the witness is not really necessary to dispense with that person’s 
attendance.) 

‘(’28) AIR 1928 Mad 652 (652) : 29 CriL Jour 725, Saminatlia v. Kuppusamy. 

■(’31) AIR 1931 Pat 207 (208) : 32 Cri L Jour 613, Dioarka Singh v. Emperor. 

"7, (’37) AIR 1937 Pat 131 (133) : 38Cr.L. J. 484, Ishar Singh v. Shama Dusadh. 
•'S. (’81) 1881 All W N 38 (38), Empress v. Dhan Kishan. (Complainant cited 
by accused as his principal witness being in a Native State was not available as 
a witness — Held, that the Magistrate acted wrongly in having acquitted the 
accused on ground of the absence of the statement of the principal witness for 
■the defence but he should have pronounced judgment upon the evidence on the 
record.) 

■9. (’04) 1 Cr. L. J. 338 (339) : 26 All 536 : 1904 All W N 94, Emperor v. Ahdul Latif. 
[See also (’70) 13 Suth 17" R Cr 60 (62) : 4 Beng L R App Cr 15, Quceny. Moohta 
Singh,] 

10. (’14) AIR 1914 All 197 (198): 36 All 13: 15 Cr. L. J. 164, Mangalx. Emperor. 

11. (’38) 42 Cal W N 843 (844), Bamdhan Mondal v. Girdhari Mondal, (Failure 
to pass an order on an application for issue of fresh process on the failure of the 
first process vitiates tbe'trial.) 

•(’35) AIR 1935 Sind 69 (70) : 29 S. L. R. 64 : 36 Cr. L. J. 889, Kundanlal v. Emperor. 

Note 4 

•1. (’14) AIR 1914 All 382 (386) : 36 All 239 : 15 Cr.L.J. 212, Juggan v. Emperor. 
(Twenty witnesses in first list summoned — Second list of 200 witnesses refused 
as vexatious.) 

•(’26) AIR 1926 Lali 454 (454) : 27 Cr.L.J. 543, Yusiif Ali v. Emperor. (Magistrate 
cannot arbitrarily limit number of witnesses to be produced by the accused.) 

‘(’34) AIR 1934 Lah 136 (136) : 36 Cr. L. J. 559, JotyParshad v. Amba Parshad. 
'(’93) 20 Cal 469 (473), Nilhanta Svigh v. Queen-Empress. 

,(1900) 27 Cal 370 (372) : 4 C W N 469, Zamunia v. Bam Tahal. 

.(’33) AIR 1933 Rang 29 (30) : 34 Cri.L Jour 468, Zamin v. Emperor. 
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Magistrate must consider the case of each •witness inclividnalhj before Section 257 

deciding that the a25plication ■a'ith reference to him has been made for Note 5 

any of the purposes specified in the section." Further, the section ^ 

requires that the ilagistrate must record his reasons for refusing to 

issue process in compliance with the accused’s ai>plication." But it has 

been held that the Slagistrate’s order need not expressly state that the 

application for process has been made for the inirpose of vexation or 

delay and that it is sufficient if it states facts which lead to the 

conclusion that the apifiication has been made for such a purpose.'* 

An application for process under this section can be refused only 
on the ground of its having been made for the purpose of vexation or 
delay or for defeating the ends of iustice. Tlie mere fact that the 
Magistrate thinks that the evidence of the jiroposed witness will not be 
material is not sufficient for refusing the apijlication for process.® Nor 
can the Magistrate take upon himself the responsibility of selecting 
the witnesses for the defence.® His duty is to issue process for the 
attendance of all the witnesses named by the accused unless the 
application for process is vitiated for the reasons mentioned in the 
section. But where an unduly large number of witnesses are asked to 
be summoned, it is open to the Magistrate to conclude, in the circum- 
stances of a case, that the application for process is made for purposes 
of delay.' But where in spite of the largeness of the number of 

[See also (’71) 16 Suth W E Or 28 (30. 31) : 7 Beng L R .504, Qiteen-Em'press v. 

Bholanalh 2[vl'erjce.'] 

2. (’02) 20 Bora 418 (421) : 4 Bom L E 38, Emperor v. Purshoiiam. 

3. (’24) AIE 1924 P,-!! 142 (143) : 24 Cri L .Tour 831, Debi Singh v. Emperor. 

(’2.3) AIE 192.5 Cal 411 (411) : 51 Cal 1044 : 20 Cri L .Tour 384, Manomohan v. 

Banhhn Behari. (Failure to record reasons is illegal.) 

<’02) 20 Bom 418 (421) : 4 Bom L R 38, Emperor v. Purushottam. 

(’08) 10 Cri L Jour 207 (207) : 2 Sind L R 5, Emperor v. Dabnd. 

(’29) AIE 1929 All 914 (916) : 30 Cr. L. J. 1155, Parbhu v. Emperor. (Omission 
to record reasons is an illegality and defect cannot be cured by S. 537.) 

(’95) 1895 .Ml W N 40 (41), Empress v. Bam Cltaran Lai. 

(1900) 4 Cal W N 241 (242), Srecnath v. Empress. 

4. (07) 6 Cri L Jour 1 (6) ; 11 C 15^ N 789, Wahid AH Khan v. Emperor. 

(’25) AIE 1925 Mad 100 (107) : 25 Cri L Jour 401, In re Naragana Menon. 

5. (’37) AIR 1937 Rang 528(530) : 39Cr.L.J.211,S7<ppo2/aCbc»7/ar v. Kartippaya 
Pillay. (Mere fact that the accused is not able to satisfy Magistrate that witnesses 
named by him would give material evidence is not a sufficient reason.) 

(’ll) 12 Cr.L.J. 548 (549) ; 12 Ind Cas 524 (Mad), Arnmugam Pillai v. Emperor. 

(Application refused on ground that witness would not give any reliable evidence.) 

(’82) 2Weir263(264), JnreiUrtrijiapi Rcddi. (Magistrate cannot refuse application 
merely because evidence appears to be not material or reliable.) 

(’23) AIE 1923 Lah 420 (421) : 24 Cri L Jour 086, Ganpat Bai v. Emperor. 

(’71) 15 Suth W E Cr 15 (15, 16), In re Mohima GJmndcr Shah. 

[See also (’32) AIR 1932 All 125 (126) : 33 Cr. L. J. 528 : 54 All 331, Balkrishna 
Sharma v. Emperor. (Under rules of the Allahabad High Court, the Magistrate 
can ask for certificate from pleader of accused that witness is material.)) 

[But see (’25) AIE 1925 Mad 106 (110) : 25 Cr.L.J. 401, In re Narayana Menon. 

(Holding that evidence is not going to be of any use is tantamount to holding 
that the application is vexatious.)] 

6. (’28) AIE 1928 Lah 125(131):15 Lah 407:29 Cr.L.J. 212, Taj Md.v. Emperor. 

[See also (’83) 1883 All W N 189 (190), Empress v. Earpat. (It is no part of the 

Judge’s duty to examine the prisoner’s witness, when his pleader has refused to 
do so.)] 

7. (’32) AIE 1932 All 125(126):54 All 331:33 Cr.L.J. 528, Balhrislmay. Emperor. 
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Section 257 witnesses asked to be summoned, the Magistrate does not think that 

Note 4 the application for process is made for the i^nrpose of delay or vexation, 

he has no option bnt to accede to the prayer for process.® Nor can he, 
in such a ease, arbitrarily restrict the nninber of witnesses to be 
sunnnoaicd.® 

The mere fact that an application for process is made at a late 
stage of the proceeding is not by itself a ground for refusing it.^° But 
an unduly belated application for in’oeess is liable to be construed as 
made for the purpose of delay or A'exation.’^ 

AYhere an application for process is first made in respect of some 
witnesses and then in respect of others, that by itself is no ground for 
holding that the latter application is made for the purpose of delay or 
vexation.^® 

Wliere a ilagistrate summons a number of witnesses under this 
section, he must be presumed to have concluded that their production 
has not been sought for vexation or delay and the [Magistrate cannot 
thereafter arbitrarily limit the number of witnesses to be cxamined.^®“ 
See also the undermentioned cases.’® 


(’OS) 7 Cr. L. J. 14G (153) : 7 C L J 177 : 12 C N 299 : 35 Cal 2-13, Ohvi toman 
Singh v. Emperor. (Deiniind to examine about 1000 witnesses was held to be 
vexatious.) 

8. (’32) Ain 1932 All 125(12G):54 All 331:33 Cr.L.J. o2S,Bal}crislinav.Empcror. 

9. {’2G) AIE 192G Lah 431 (454) : 27 Cri L Jour 543, Yusuf Ali v. Emperor. 

(’19) AIE 1919 Cal G9 (G9) : 20 Cri L Jour 201, Amirulla v. Emperor. 

(’07) 17 Mad L Jour (NRC) G2 (62). 

10. (’37) AIE 1937 Pat 131 (133) 38 Cri L Jour 484, Ishar Singh v. Shavia. 

Dusadh. (Although the accused files his list of witnesses late, if the Magistrate' 
does not consider that the witnesses are being summoned in order to cause delay 
in the trial of the case, it is the duty of the Magistrate to summon the defence 
witnesses and to see that they attend the Court.) 

(’ll) 12 Cr. L. J. 150 (151) : 9 I. C. 897 (Mad), In reVyasa liao. (It depends mwn 
the circumstances of each c.ase whether a belated apxdication should be granted 
or not.) 

[Sec (’23) AIE 1923 Pat 53G (537) : 24 Cr. L. J. 835, Beni v. Emperor. (Trifling 
delay in applying should not be considered as material.)] 

11. (’12) 13 Cr. L. J. 218 (221):14 I. C. 314:39 Cal 781, Eudruiullahr. Emperor. 
(’ll) 12 Cr. L. J. 150 (151) : 9 I. C. 897 (Mad), In rc Vyasa llao. 

12. (’31) AIE 1931 Oudh 386(387) : 32 Cr. L. J. 1176, Bhuncshxeari v. Emperor. 
[Sec also (’23) AIE 1923 Pat 53G (537) : 24 Cri L Jour 835, Beni v. Emperor.'] 
[Sec However (’14) AIE 1914 All 197 (198) : 15 Cr. L. J. 1G4 : 36 All 13, Mangal 

V. Emperor. (Eight of the accused is restricted to have those mentioned in the 
list to be summoned — If once he has exhausted his right by pmtting in a list he 
can only move the Court under S. 540.] 

12a. (’35) AIE 1935 All 638 (639) : 36 Cr. L. J. 1142, Tchchand v. Emperor. (At 
least reasons for not hearing the witnesses should be recorded in writing.) 

13. (’ll) 12 Cr. L. J. 566 (567) : 12 I. C. 654 (Mad), Lunmo of Hlahalunma v. 
Emperor.^ (Accused charged with recruiting coolies from Agency tract — Applica- 
tion by him for summons to the persons alleged to have been recruited is not one 
for vexation or delay.) 

(’24) AIE 1924 Mad 243 (244) : 24 Cri L Jour 840, In rc Ayaryali Pokher. (The 
inconvenience and expense to the State entailed by the conveyance of three con- 
victs from Coimbatore to Calicut was held to be not so serious that application 
for the attendance of these witnesses should be deemed to be made for the purpose 
of vaxation or delay or defeating the ends of justice.) 

(’71) 15 Suth W E Cr 7 (7) : 6 Beng L E App 65, Bam Sahia 'r. Sunker Bahadnr. 
(Magistrate cannot refuse to summon witnesses on the ground that they are im- 
plicated in the charge.) 
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5. Production of documentary evidence by accused. — An Section 257 
accused is entitled to produce documentary as yell as oval evidence Notes 5-6 
in liis defence. The j^Iagistvatc should inspect the documents offered 

by the accused before excluding them.’ This section also entitles the 
accused to apply for process to compel the production of documentary 
evidence in his favour. Before issuing process, the JIngistrate shoirld 
satisfy himself that the documents c.alled for have some bearing on 
the issues in the case and are relevant.- See also the undermentioned 
cases.® 

This section does not control the provisions of s. 01, Therefore, 
even before the case has reached the stage indicated by this section, it 
is open to the ^Magistrate to summon the production of n document at 
the instance of the accused if the conditions laid down in S. 94 are 
satisfied.^ See S. 94 Koto 2, 

Under S. 139 of the Evidence Act a pereon merely summoned to 
produce a document does not become a yitness and cannot be cross- 
examined unless and until he is called as a yitnoss.® 

6. Right of accused to cross-examine prosecution witnesses. 

— It has been scon in the Kotes under s. O-lO that an accused in 
yarrant-cases has three opportunities to cro.-s-examine prosecution 
yitno-sses: (a) before the charge is friimed; (b) after the charge is 
framed and Ijofore the accused is c.alled upon to enter upon his defence 
and (c) under this section, after the accused has entered upon his 
defence. Hence, subject to the restrictions contained in this section, 
an accused is entitled, even after ho has entered upon his defence, to 
have re-summoned for cross-examination any prosecution yitnoss 
that he may name.’ The distinction betyeen the right of the accused 

Note 5 

1. (’09) 10 Cri L .Tour 492 (493) : 4 Iml Gas 67 (C.al), Brindahan v. Ishaqijtiddin, 

(V.alue of a document c.annot be judged before it is produced and inspected.) 

2. (’14) AIE 1914 .Sind 135 (13G) : 8 Sind L E 2G7 ; IG Cri L Jour 245, Tahilram 
Lilaram v. PUamhardas. 

3. (’23) AIR 1923 Lah 420 (422) : 24 Or. L. J. G8G, Ganpal v. Emperor. (Accused 
is entitled to production of Court records instead of being put to the expense of 
obtaining copies.) 

(’70) 14 Suth W R Cr 77 (77) : G Beng L B App 59, In re Shib Prasad. (Appli- , 
cation for copies should bo granted irrespective of question of their being material 
or necessary — Question of admissibility is to be determined at the hearing of 
.the case.) 

4. (’35) AIR 1935 Sind 13 (18) ; 29 Sind L R 92 : ,86 Cr.L.J. 581 (FB), Mohamed 
• Eahiin v. Emperor. 

5. (’37) AIR 1937 Oudh 331 (337) : 38 Cri L Jour 491, Eanhaiya Lai v. Eviperor. 

(Accused summoning complainant at the close of trial to produce account hooks — . 

Cross-examination of complainant by prosecution to fill up gaps in evidence — 

Procedure condemned.) 

Note 6 

1. (’20) AIR 1920 Pat 149 (150) ; 21 Cr.L.J.SU: 5 Pat LJ 94, Eo7«i/adv. Emperor. 

(’25) AIR 1925 Cal 411 (411) : 51 Cal 1044 : 26 Cri L Jour 384, Manomohan v. 

Banlcim Behari. 

(’23) AIR 1923 Mad 609 (613) : 46 Mad 449 : 24 Cri L Jour 547 (FB), Tarisai 
■ Powther v. Emperor. 

(’29) AIR 1929 Lah 578 (579) : 30 Cri L Jour 380, Emperor v. Sadlm Singh. 

(’07) 11 Cal TV N cooiii (ccciv), Hemanta Kumar Sarhar v. Sayad Ali. 

(’30) AIR 1930 Mad 632 (632) : 31 Cri L Jour 720, Sadayan Clictti v. Emperor. 
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Notes 6-7 


under this section and his right under S. 256 is that while his right to 
re- call and cross-examine prosecution witnesses under S. 256 is an' 
absolute one, his right under this section is subject to the discretion of 
the Magistrate.^ "Where a prosecution witness is re-summoned under 
this section at the instance of the accused, he does not thereby lose his 
character as a i^rosecution witness and can he cross-examined by him.® 
Where there are two accused in a case and their cases are adverse to. 
each other, the witnesses called by one of the accused in his defence 
can be cross-examined by the other accused.'^ 

See also Note 7. 

7. Proviso to sub-section (1). — The first paragraph of suh- 
s.(l) provides inter alia that the accused is entitled to the issue of 
process for compelling the attendance of prosecution witnesses for 
cross-examination subject to the discretion of the Magistrate to refuse 
his application for process on the ground of its being made for the 
purpose of vexation or delay or for defeating the ends of justice.. The 
proviso enacts an exception to this rule. It embodies a prohibition' 
to the effect that if the accused has already cross-examined or has 
had the opportunity of cross-examining any witness after the charge 
was framed, the attendance of such witness should not he compelled 
except where it is necessary for the iDurposes of justice.^ But where 
the accused has not had a sufficient opportunity of cross-examining 


2. (’20) AIE 1920 Mad 201 (205) : 43 Mad 411 : 21 OriL Jour 297, 17. E. LocTdeij 
V. Emperor. (Application to resummon -witness discharged on accused’s repre- 
sentation falls under S, 257.) 

(1900) 27 Oal 370 (372) ; 4 Cal W N 469, Zavmnia v. Bam Tahal. 

3. (’97) 1 Cal W N 19 (21), Mowla Bux v. Derasatulla. 

(’01) 28 Cal 594 (596), SheopraJcash Singh v. 17. D. Rawlins. 

(’22) AIE 1922 Mad 32 (32) : 23 Cri L Jour 192, Venhu Reddy v. Emperor. 

(’27) AIE 1927 Mad 129 (129, 130) : 28 Cri L Jour 32, Lakshmayya v. Emperor, 
(Accused need not state in his application for summons that he -wants the witness 
for cross-examination.) 

4. (’40) AIE 1940 Lah 210 (215) : 41 Cri L Jour 639, Chaman Lai v. Emperor, 
(Season for allowing one accused to cross-examine the witness of another co- 
accused is that the evidence of the witness may be used against the co-accused.) 

(’94) 21 Cal 401 (403), Ram Ghand v. Eanif Sheikh. 

[But see (’69) 12 Suth W E Cr 75 (76), Queen v. Suroop Chunder Pal.'] 

See also S. 290 Note 3. 


Note 7 

1. (’39) AIE 1939 Pat 24 (25) : 39 Cri L Jour 950, Sonu K%irmi v. Emperor. 
(Opportunity given to' accused to cross-examine witnesses for prosecution after- 
charge not availed of — Magistrate is justified in declining to resummon witnesses 
for cross-examination.) 

(’36) AIR 1936 Lah 914 (915) : 17 Lah 284 ; 38 Cri L Jour 24, pmda Bakhsh v. 
Emperor. (Accused refusing to cross-examine prosecution witnesses before and 
after charge — Refusal to recall them for cross-examination at the time of arguments 
is justified.) 

(’29) AIR 1929 Lah 578 (579) : 30 Cri L Jour 380, Emperor v. Sadhu Singh. 

(’93) 20 Cal 469 (473), Nilkanta Singh v. Queen-Empress. (It lies upon the party, 
who thinks himself aggrieved to show that the ends of justice would be frustrated 
in consequence of the refusal to recall the witnesses.) 

(’25) AIR 1925 Pat 696 (697) ; 27 Cri L Jour 353, Ajo Mian v. Emperor. (Mere 
fact that an accused’s la-wyers decline to cross-examine such witnesses or the 
mere fact that such witnesses were not cross-examined does not compel Court to, 
summon.) i 
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n prosecution witness after tlie framing of the charge, his aitoncfance 
may he compelletl uncler this section." 

The proviso restricts only the issue of process for compelling the 
attendance of witnesses. It does not restrict the cross-examination of 
witnesses who are present in Court? The ilagistrate is not required 
b;' the proviso to record his reasons for not being satisfied that it is 
necessary for. the ends of justice that the attendance of any witness 
shoitld he compelled.^ 

7a. Examination of witness present in Court though not 
summoned. — This section does not apply to the examination of a 
witness who is present in Court though not summoned. Such a witness 
can he examined by the Court under S. 540, but there is no obligation 
on the Court to examine him.^ 

8. Power to require deposit of expenses of witnesses before sum- 
moning them. — See Kotes to S. 544. 

2.58.* (^) If ill case under this Chapter 
in 'wh.icli a charge has been framed the 
cqui a. finds the accused not guilty, 

he shall record an order of acquittal. 

( 2 )-\ Where in any case under this Chapter the 
Conviction. Magistrate does not proceed in accordance 
■vrith the provisions of section 349 or section 562, he 
shall, if he finds the accused guilty, pass sentence 
upon him according to law. 

Sub-seotion (2) was substitutccl for the original sub-seotion (2) by the Code 
of Criminal Procedure (Amendment) Act, XVIU of 1923. 

’ 1882 : S. 258; 1872 ; S. 220; 1861 : S. 255. 

I Sub-seotion (2) of original section of 1898 Code ran thus : 

Convicl'oji Magistrate finds the accused- 

’ ■ guilty, he shall pass sentence upon him according to law, 

[See also {'33) AJB 1933 Pat 598 (599) : 35 Cri L Jour 95, Mohammad BafL 
V. -Emperor. (Discretion exercised by Magistrate in disallowing farther cross- 
examination of prosecution witness— Objection not taken in appeal before Sessions 
Judge — High Court will not entertain ground in revision.)] 

[But see (’99) 4 Cal W N 241 (242), Srecnaih v. Empress. (Submitted not good 
law.] 

2. (’31) AIB 1931 Lah 186 (188) ; 32 Cri L Jour 1202, Ghint Bam v. Emperor.. 
(’32) AIE 1932 Nag 71 (72) : 33 Cri L Jour 731, Ohamrti v. Emperor. (Accused’s 

pleader unable to appear and cross-examine on the previous occasion under S.25G- 
— Held his application under S. 257 was improperly refused.) 

(’21) 22 Cr. L. J. 572 (573) : 62 Ind Cas 588 (Pat), Bisheslmar Singh v. Emperor. 

- (’27) AIR 1927 Nag 240 (240) : 28 Cri L Jour 425, Jairam Kunbi v. Emperor. 

3. (32) AIR 1932 Nag 137 (137) : 28 Nag L R 254 ; 33 Cr. L. J. 940, Bamachandrar 
V. Emperor. 

[See also (’28) AIR 1928 Pat 253 (255) : 29 Cri L Jour 308, Bameshwar Sahu v. 
Emperor. (Once a summons has been issued and the witness is before the Court, 
there is no jurisdiction in the Court, to dictate to the accused the terms upon, 
which the examination of the witness shall be conducted — If the accused wishes- 
to put questions in cross-examination. Magistrate is bound to allow them.)] 

4. (’25) AIR 1925 Pat 696 (700) : 27 Cri L Jour 353, Ago Mian v. Emperor. 

Note 7a 

1. (’34) 1934 Mad W N 97 (98), Marimuthu Padayachi v. Emperor. 


Section 25'P 
Notes 7-8- 
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iSection 258 
^fotes 1-2 


Synopsis 


1. Legislative changes. 

2. “In which a charge has been 

framed.” 

3. “The Magistrate finds the ac- 

cused not guilty.” 


4. “He shall record an order of 

acquittal.” 

5. Sub-section (2) — Procedure 

under S. 349. 

6. Sentence. 


Other Topics (miscellaneous) 


Absence of charge — Effect. See Note 2. 
Absence of complainant. See Note 3. 
Acquittal — Not discharge or dismi-s.^al. 
. See Note 4. 

No evidence after charge — Conviction 
not necessary'. See Note 3. 


Sending co-accused under S. 349. See 
Note 4. 

Strength of prosecution and not weakness 
of defence. See S, 257 Note 1. 

"Withdrawal by complainant. SceNote 3. 


1. Legislative changes. 

Difference hetioccn the Codes of ISGl and 1S72 — 

The follo"vt'ing explanation "was added to s. 220 of the Code of 1872 : 

“If a charge is drawn up, the prisoner must cither be acquitted or convicted. 
If no charge is drawn up, there can be no judgment of acquittal or conviction 
except in the case provided for in Explanation 1 to S. 216.” 

This gave legislative effect to the undermentioned decisions^ under 
the Code of 18G1. 

Changes made in 1882 — 

The explanation to S. 220 of the Code 1872 ivas omitted and the 
•^'ords “if in any case . framed” were introduced into the section. 

Changes made hy Act XVIIl of 1923 — 

The words “whore in any case under this Chapter the Magistrate 
•does not proceed in accordance with the provisions of section 349 or 
section 562” were added in sub-section (2). 


2. “In which a charge has been framed.” — In warrant- 
cases, an order of acquittal or conviction can be passed only after a 
■charge has been framed:^ But the mere fact that a charge has not been 
framed does not invalidate the proceedings unless a failure of justice 
has in fact been occasioned thereby.” See s. 535. Moreover, in warrant- 
cases tried summarily, S. 263 expressly dispenses with the framing of 
a formal charge, and the absence of a charge is no bar to an order, 
of acquittal or conviction.^ 


Section 258 — Note 1 

1. (’66) 5 Sutli "W R Cr 58 (58), In re Shoodun Mundlc. 

•(’67) 8 Sutb VI R Cr 45 (46), Queen v. Bipro Doss. 

(’68) 9 Sutli W R Cr 15 (15), Gaonalh Mundlc v. Troyloclio. 

■(’69) 12 Sutli "W R Cr 65 (65, 66): 4 Beng L R A Cr 1, Queen v. Gdburdhun Bern, 

Note 2 

1. (’74) 22 Suth W R Cr 25 (26), Queen v. Japil AMr. (Acquittal.) 

'(’91) 1891 All W N 80 (81), Empress v. Kallu. (Fact that charge has not been 
framed lends corroboration to view that n certain order is one of discharge and 
not of acquittal.) 

' [See also (’86) 1886 All "W N 260 (260), Empress v. Jadji.) 

2. (’79) 3 Cal L R 131 (133), In the matter of Joja Pashan. 

•(’81) 1881 All "W N 142 (142), Hamiman v. Ahmad Ali. 

(’17) AIR 1917 Low Bur 88 (89): 18 Cr. L. J. 1006 (1007) Orilal v. Kalu. (Where 
a case was tried in all respects as a warrant-case except that no charge was 
framed, it was held that order of discharge amounted to an order of acquittal.) 

3. (1900-02) l.Low Bur Rul 9 (10), Queen-Empress v. Ega Po Dun. 



ACQUITIAI. 


1537 


The law contemiilates that whore there is a prima facia case 
against the accusod, a charge .shonld he framed and, if after taking the 
evidence for the defence after such charge it is found that the evidence 
is not sufficient to justify conviction, the accused should be acquitted. 
Hence it is most improper for a Magistrate to proceed witliout framing 
a charge and after taking all the evidence for the defence discharge 
the accused on finding that he cannot be convicted. Such a course is 
most unfair to the accused as it deprives him of the benefit of an 
acquittal to which he is rightfully entitled under the circumstances. 
The order of discharge in such a case virtually amounts to an acquittal 
and the Court of revision would not be justified in ordering further 
enquiry in such cases.^ See Kotes under S. 43G. 

The section contemplates that the charge is subsisting at the time 
the order of acquittal is passed. If, therefore, by operation of law the 
charge is cancelled, as when a de novo trial is ordered under s. 850, 
the Magistrate is in the same position as if it had never been framed 
and, hence, cannot pass an order of acquittal.® 

3. “ The Magistrate finds the accused not guilty.” — An 
order of acquittal can be recorded under this section only when the 
Magistrate finds the accused not guilty.^ Thus, he cannot acquit the 
accused merely because the complainant or his witnesses are absent 
on the date of hearing- (see S. 259 and Notes thereunder) or because 
the complainant offers to withdraw his complaint.® Similarly, where 
the Court finds that it has no jurisdiction to try the ease, the proper 
order to pass is one of discharge and not of acquittal.®^’ See ss. 248 
and 345 and Notes thereundci’. 

4. {'89) 2 C P L B 82 (83, 84), Empress v. Bhagwan Make, 

(’83) 188.3 Pun P.e No. 29 Cr, p. 70 (77), Taha v, Hira Singh. 

5. (’30) ME 1930 Nng 1.53 (luG): ILE (1936) Nag 92: 37 Cr. L. J. 983, TuUaram 
Janha v. Emperor. 

Note 3 

1. (’13) 14 Cr.L..J. 77 (77): 37 Bom 369 ; 18 Ind Cas 413, Emperor v. Banchhod. 
(’2-5) AIK 1925 Oudh 314 (314) : 20 Cri L Jour 400, Emperor v. Godhan. 

2. (’37) AIK 1937 All 127 (129) : 38 Cri L Jour 361, Ear Kishan v. Emperor. 
(Absence on the date fixed for cross-examination.) 

(’33) AIK 1933 Cal 358 (358): 34 Cr.li. 3, 4^8, NutbehariSarhar y. Saroda Prosad, 
(’90) 1890 Bat 624 (524), Queen v. Nanaji. 

i’25) AIR 1925 Oudh 306 (306): 27 Oudh Cas 316: 26 Cri L Jour 264, Earn Bahsh 
V. J airain Das. 

■(’21) 22 Cri L Jour 312 (312) : 60 Ind Cas 1000 (1000) (Lah), Narain Das v. 
Mewa Singh. 

[See (’25) AIK 1925 Oudh 314 (314) : 26 Cri L Jour 400, Emperor v. Godhan. 
(Parties absent after the charge is framed — Order of discharge is not proper.)] 
[See also (’81) 1881 All W N 38 (38), Empress v. Dhan Kishen. (Accused citing 
complainant as his principal witness — Magistrate finding it difficult to procure 
the attendance of the complainant — ^He cannot acquit the accused merely on 
this ground.)] 

[But see (’30) AIB 1930 All 795 (796) : 53 All 39 : 32 Cri L Jour 360, Emperor v, 
Nazir Husain. (Complainant and bis witnesses absent on the day fixed for 
their cross-examination without sufficient reason — Order of acquittal and not 
order of discharge is the proper order to pass in such a case.)] 

3. (’13) 14 Cri L Jour 77 (77) : 37 Bom 369 : 18 1. C. 413, Emperor v. Banchhod. 
3a. (’10) 11 Cr. L. J. 253 (254) : 5 1. C. 830 : 1910 Pun Be No. 7 Cr, Goliul Chand 

V. Phulchand. 
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Under s. 254 a charge is to he framed only when the Magistrate 
finds that the prosecution has made out a prima facie case against 
the accused. .But this does not mean that where a charge is framed, 
the Magistrate is hound to convict the accused merely because he fails, 
to produce any evidence of rebuttal. Thus, he is bound to acquit if at 
the time of giving judgment he has reasonable doubt of the guilt of 
the accused.'* As to appreciation of evidence in criminal cases, see the 
undermentioned cases.’'* 

4'. “He shall record an order of acquittal.” — Once a charge 
is framed in a warrant-case the Magistrate has no power to discharge- 
the acc7iscdd He must either acquit the accused or convict him unless- 
he decides to proceed under S. 349 or S. 562. 

The proper order to pass under the section, if the Magistrate finds 
the accused not guilty, is to acquit the accused. An order dismissing 
the complaint or discharging the accused is not a proper order. But 
where such an order is passed and the meaning of the Magistrate is- 
clear, the effect of the order is only that of acquittal." 

Under this section the Magistrate is hound to acquit the accused 
if he finds him not guilty. He cannot refer his case under S. 349 merely 
because there are other accused tried along with him who are, in the 
opinion of the Magistrate, guilty and whose case he decides to refer- 
under section 349.^ 

5. Sub-section (2) — Procedure under section 349. — Under 
S. 349 the Magistrate who decides to proceed under that section has- 

4. {’9C) 1S9G Rat 854 (8-54), Qiiccn v. Ghanhasappa Madiappa. 

See also S. 254 Note 4 and S. 256 Nolo 10. 

5. (’40) AIR 1940 Mad 1 (4) : 41 Cri L .Torn- 369, In re Eanalxasahai Pillai. 
(Evidence entirely circumstantial — Reasonable interpretation favourable to- 
accused possible — It should not be rejected even if unfavourable interpretation is 
equally or even a -little more reasonable.) 

(’40) AIR 1940 Mad 196 (200) : ILR (1940) Mad 158 : 41 Cri L Jour 437 (FB), 
In re Gvrusiuami Tevar. (Conviction can be based on uncorroborated dying 
declaration if found true.) 

(’34) AIR 1934 Sind 6 (7) : 35 Cri L Jour 730, Emperor v. Mahomed Khobar. 
(Absence of ascertainable motives comes to nothing if crime is proved to have- 
■been committed by a sane person.) 

(’34) AIR 1934 Oudh 124 (129) ; 35 Cri L Jour 804 : 9 Luck 517, Gaya Din v. 
Emperor. (Where major portion of iirosecntion evidence is found to be false it is 
impossible to build up a case of an offence.) 

(’34) AIR 1934 Sind 22 (20);28S.L.R.84:36Cr. L. J. S18,Bhmchand Gangaravi 
V. Emperor. (Presumption of innocence in favour of accused is not lost or rebutted 
merely because accused makes a false defence or makes use of false testimony.) 
(’21) AIR 1921 Lah 89 (90) : 22 Cr. L. J. 595, Hari Earn v. Empe7'or. (No infer-- 
ence of guilt can be drawn from a false statement of accused.) 

Note 4 

1. (’91) 1891 All W N 80 (81), Empress v. Kallu. 

(’03) 1903 Pun Re No. 14 Cr, p. 38 (39) ; 1903 Pun L R No. 175, Croion v. Natliu 
(’30) AIR 1930 All 795 (796) : 53 All 39 : 32 Cri L Jour 366, Emperor v. Nazir- 

Husain. (Charge framed — Complainant nbsent on date of hearing Accused 

cannot be discharged.) 

2. (’80) 5 Cal L R 359 (360), In the ^natter of Jadubar Mooherjee. 

(’75) 24 Suth W R Cr 62 (63), Srcciiath Mundlc v. Srecnath Eajput. 

[See also (’35) AIR 1935 All 834 (835) : 36 Cr. L. J. 912, Baza Hussain v. E^nperor. 
(Magistrate finding accuse.d not guilty but inadvertently referring to S. 253- 
instead of S. 258 — Order is one of acquittal and not of discharge.)] 

3. (’26) AIR 1926 All 176 (176) : 26 Cr. L. J. 1630, Sultan Md, Khan v. Emperor. 
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merely to record his opinion that the accused is guilty hut cannot 
convict him. Sub-s.{2) of this section, as now worded, can, however, 
he read as not necessarily prohibiting the Magistrate from finding the 
accused guilty, i. e., convicting him. The conviction will not, however, 
have any legality.^ 

See also Note 9 to section 349. 

B. Sentence. — The provisions of sub-s.{2) are mandatory. The 
Magistrate is bound to pass some sentence on the accused when he 
records a verdict of guilty, however light the sentence may bo^ unless 
he proceeds under section 562. 


259/^= When the proceedings have been insti- 
Absence of tilted upon complaint, and upon any day 
complainant., jQ^xod for the healing of the case the com- 
plainant is absent, and the ohence may be lawfully 
compounded, or is not a cognizable offence, the Magis- 
trate may, in his discretion, notwithstanding anything 
hereinbefore contained, at any time before the charge 
has been framed, discharge the accused. 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of 

the section. 

3. “Instituted upon complaint.” 

4. “Complainant is absent.” See 

Notes under S. 247. 

5. Death of complainant. Sec 

Note 6 to S. 247. 

6. Withdrawal of complaint. See 

Notes under S. 248. 


7. “The offence may be lawfully 

compounded, or is not a cogniz- 
able offence.” 

8. “May in his discretion.” 

9. “At any time before the charge 

is framed.” 

10. Discharge the accused. 

11. Revival of case after discharge. 
See Note 13 to S. 403. See also 
S. 436 and Notes thereunder. 

12. Revision. See Note 14 to S. 439. 


Other Topics (miscellaneous) 

Absence after framing of charge. See Issue of summons in warrant-oases. See 
Note 9. Note 1 and S. 261 Note 2. 

Adjournment of trial. See Note 9. Joint trial of summons and warrant 

Comparison with Ss. 203, 204 and 209.. cases. See Note 2. 

See Note 10. . Non-applicability to cases on polioe- 

Comparison with S. 247. Sec Note 2. report. See Note 3. 

Comparison with S. 253. See Notes 2 “Striking of.” See Notes 10 and 7. 
and 10. Sufficient cause for absence. See Note 8. 


Section 258 
Notes 5-6 


Section 259 


* 1882 : S. 259; 1872 : S. 215, Expln.; 1861— Nil. 


Note 5 

1. (’28) AIB 1928 Bom 240 (240) : 52 Bom 456 : 29 Cri L Jour 904, Emperor v. 
Earayan Dhalcu. (Thus conviction in such a case will not prevent further trial 
under S. 403, Cr. P. C.) 

Note 6 

1. (’72-92) 1872-1892 Low Bur Eul 409 (409), Qtieen v. Mi Bank. 

(’69) 4 Mad H C E App Isvi (Ixvii). 

(1865) 3 Suth W E Cr L 15 (15). 

(’84) 1884 All W N 219 (219), Empress v. Kalua. 

(’34) AIE 1934 Bang 338 (339) : 12 Bang 419 : 36 Cr.L.J. 460, Smperorv. Mi Ehoa. 
[But see (’28) AIE 1928 Nag 188 (189) : 24 NagL E 110: 29Cr.L. J.506, Sitaram 
Kunhi V. Emperor. (Submitted not correct.)] 

See also S. 367 Note 10. 
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Section 259 
Notes 1-2 


1. Legislative changes. 

Difference between the Codes of 1861 and 1872 — 

There ■\\-as no corresponding iirovision in the Code of 18G1.^ 

But in practice it was held that if owing to the absence of the 
complainant the Llagistrate was satisfied that no evidence was forth- 
coming against the accused, he might discharge him,^ 

The following explanation was added to S.215 of the Code of 1872 : 
“Explanation I . — The absence of the complainant, except where the oSence 
may be lawfully compounded, shall not be deemed sufficient ground for a 
discharge, if there appears other evidence sufficient to substantiate the offence.” 

Ghaiiges made in 1882 — 

Instead of the Explanation i to s. 215 of 'the Code of 1872 a 
separate substantive section, viz., S. 259 was inserted in the Code. This 
section was in the same terms as that in the present Code. 

Changes made in 1928 — The words “or is not a cognizable 
offence” were added, after the word “compounded” by the Code of 
Criminal Procedure (Amendment) Act, xvin of 1923. 

2. Scope and applicability of the section. — This section is 
analogous to S. 24.7. Both sections provide for the procedure to be 
followed in case of the absence of the complainant on the date of 
hearing. Section 247 applies to summons-cases while this section 
applies to iuarrant-cases. The points of distinction between the two 
sections arc as follows : 

(1) Section 247 provides for the acquittal of the accused, while this 
section provides only for the discharge of the accused.^ 

(2) Section 247 makes it obligatory on the Magistrate to acquit the 
accused unless for some reason he thinks proper to adjourn the 
hearing to some other day, while this section leaves it to the 
discretion of the Magistrate to decide whether the accused should 
be discharged. 

Section 259 — Note 1 

1. (18G4) 1 Suth W R Gr 25 (25), Queen v. Jodoo Paharcc, 

(’69) 1869 Eat 16 (16), Beg. v. Goolabchand. 

(’69) 12 Sutli "W R Or 27 (28): 7 Beng L E 9», Queen v. Bedoor Gho$c. 

(’71) 3 N W P H C E 341 (341), Queen v. Jugroop. 

[See (’68) 10 Sutb W E Cr 31 (31), Nund Ball v. Bhagirutfy. (There is no 
provision for dismissal of complaint for non-attendance of complainant as in 
summons-cases — Mere fact that summons is issued in the first instance does not 
make a warrant-case a summons-case.)] 

2. (’67) 8 Suth W E Cr L 12. (Accused may be discharged if the Magistrate 
considers it unnecessary to carry on the enquiry in the absence of the complainant.) 

f’69) 11 Suth W E Cr 39 (40), Queen v. Bassoo Manjee. 

(’70) 6 Mad H C E App viii (viii). (Complainant absent — Magistrate may dismiss 
the complaint.) 

{1865} 3 Suth W E Or 36 (36), Queen v. Chundrai Silcdar. 

{’69) 4 Mad H 0 Eul App xli (xlii). 

{’70) 13 Suth W E Cr 35 (36), Santoo Mundlc v. Abdool Bisieas. 

{’69) 11 Suth W E Cr 47 (47, 48), Queen v. Pooran Jolalia. 

{’71) 15 Suth W R Cr 53 (53):7 Beng LET, TaUiMahomed\. Krishna Nath Bat. 

Note 2 

1. (’34) AIE 1934 All 340 (341):56 A11750; 3GCr.L. J. 05, SurajBaliv. Emperor. 
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(3) Section 247 applies to all offences triable as stimmons-cases, ^vhile 

this section applies only to such warrant-case offences as are 

either coni'poundable or non-cognizable. 

As said already, S. 247 applies to summons-cases, while this section 
applies to warrant-cases. The question arises as to what section applies 
to cases of a composite character involving both summons-case and 
warrant-case offences. In such cases, as has already been seen in Notes 
under S. 241, the procedure prescribed for warrant-cases should be 
followed and hence, it is this section and not s. 247 that will apply. Hence, 
in such cases the Alagistrate cannot acquit the accused on the ground 
of the absence of the complainant on the date of hearing but must only 
discharge the accused under this section if the conditions laid down 
therein arc present. See also notes under s. 247. 

Section 253 also provides for the discharge of the accused in 
warrant-cases. But the grounds of discharge under that section are 
confined to cases where the ‘^Magistrate finds that the evidence for the 
prosecution does not make out a prima fa^ic case against the accused 
or that the charge against the accused is groundless. There is no power 
under that section to discharge an accused on the groimd that the 
complainant is absent on the date of hearing. An accused can be 
discharged on this ground only under this section, provided the other 
conditions for its applicability are fulfilled.” 

The scope of the section has boon enlarged by the insertion of the 
words “or is not a cognizable offence” by the amendments of 1923. The 
section as it stands applies not only to corapoundable offences but also 
to offences which though not compoundable are non-cognizable. 

3. “Instituted upon complaint.” — The section applies only to 
cases where the proceedings have been instituted upon complaint. 
Hence, where the proceedings have not been instihited upon 
complaint, the Magistrate cannot invoke the provisions of this section 
for discharging the accused on the ground of the absence of the 
prosecuting officer on the date of hearing.^ 

4. “Complainant is absent.” — See Notes under Section 247. 

5. Death of complainant. — See Note G to Section 247. 

6. Withdrawal of complaint. — See Notes under Section 248. 

7. “The offence may be lawfully compounded, or is not 
a cognizable offence." — As the section stood prior to the amend- 
ment of 1923, it applied only to cases where the offence charged was a 
compoundable one.^ The scope of the section has now been enlarged 

2. (’17) AIR 1917 Cal 525 (525):17 Cr.L. J.193,F.B. Alcawadcr y.B.XV.Connor. 
(’84) 10 Cal 67 (67, 68): 13 C L B 408, Govinda Das v. Dulall Das. (Non-com- 
poundable warrant-case dismissed for default — Held S. 2S9 was inapplicable.) 
(’91) 1891 All 'W N 116 (116), Empress v. Kura. 

(l900) 4 Cal "W N 26 (27), Ram Goomar v. Eamjee. 
iSee also (’23) AIR 1923 Cal 403 (404), HrisMIcesh Sen v. Paresh Nath."] 

Note 3 

1. (’27) AIR 1927 Oudh 352 (352) : 28 Cr. L. J. 816, Emperor v. Mannu Singh, 

Note 7 

1, (’17) AIR 1917 Cal 525 (525) : 17 Cr.L..T. 193, V. B. Alcxandcr^.B. W. Connor. 


Section 259 
Notes 2-7 
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by the addition of the -ft'ords “or is not a cognizable offence” after the 
words “ the offence may bo lawfully compounded ” in the section. 
The section therefore applies not only to cases where the offence is a 
compoundable one hut also where though it is not compoundable, it 
is non-cognizable. Where the offence is neither compoundable nor 
non-cognizable, the section does not apply." Where several offences are 
charged against the accused, it is necessary that all of them should be 
compoundable or non-cognizable in order that the section may aiiply.^ 
For the meaning of “cognizable,” see S. 4 (i) clauses (f) and (n). 

8. “ May in his discretion.” — Under this section the Magistrate 
is not hound to discharge the accused on the absence of the complainant 
on the date of -hearing.^ It only confers a discretion on the Magistrate 
to discharge the accused in the circumstances specified in it^ and 
Magistrate should exercise such discretion only sparingly and discharge 
the accused.^ Where the presence of the complainant is not at all 
necessary for proceeding with the case, the Magistrate ought not to 
discharge the accused merely because of his absence.'* The Magistrate 
is bound to consider whether there is a prima facie case against the 
accused; and where there is no inima facie case, he will ho justified in 
discharging the accused if the comifiainant absents himself on the date 
of hearing. But at the same time it must be remembered that the' 
primary reason for a discharge under this section is the absence of the 
complainant which raises a presumption of his wish not to proceed 
with the case. Hence, whore, despite the absence of the complainant, 
the circumstances are such as do not give rise to the inference that ho 
did not wish to proceed with the case, the Magistrate ought not to 

(’84) 10 Cal 07 (08) : 13 Cal L E 408, Govinda Das v. Ditlall Das. 

(’03-04) 2 Low Bur Eul 105 (105), King-Emfcror v. Ega Awig Nyang, 

(’20) AIE 1920 Low Bur 137 (137) : 10Lo\vBurEul376:22Cr.L.J. 753, Emperor 
v.A.Yankaya. (Case under S. 384, Penal Code, non-cognizable but not compound- 
able — Order of discharge was held to be wrong.) 

(’14) AIE 1914 Oudh 204 (204) : 17 0 0 18 : 15Cr. L. J. 230, Bamphalw Emperor. 
(In such a case the case cannot also be struck oil as the Code does not provide for 
such a course.) 

(1900) 4 Cal W N 20 (27), Earn Goomar v. Eamjcc. 

2. (’24) AIE 1924 Lah 627 (027) : 25 Cri L Jour 87, Nahi Balcsh v. Emperor. 

(’35) AIE 1935 Bom 70 (78) : 59 Bom 171 : 36 Cr.L. J. 483, Emperor x.Morarji. 

3, (’39) AIE 1939 Bom 89 (89) : 40 Cr. L. J. 346, Alimaliomed Joosab v. Kastitr- 
chand Balabhai. (Complaint in respect of offences, one of which was cognizable 
and non-compoundable — Section does not apply.) 

[Sec (’27) AIE 1927 Oudh 352 (352) : 28 Cr.L.J. SlG,Empcrory.MannuSingh.] 
[See also (’91) 1891 All W N 116 (116), Empress v. Kura.l 

Note 8 

1. (’26) AIE 1926 Bom 178 (179) ; 27 Cr. L. J. 491, Mahomed Azam v. Emperor. 
(Death of complainant in a non-cognizable case — Magistrate allowed complaint 
to be continued by a fit complainant.) 

2. (’29) AIE 1929 Bang 14 (15) : 6 Bang 064 : 30 Cri L Jour 345, TJ Mo Gating 
V. U Po Sin. (Discretion not to be lightly interfered with by High Court.) 

3. See (’81) 6 Cal 523 (528) : S Cal L E 106, Empress v. Thompson. (Case under 
S. 124 of the Presidency Magistrates Act, TV of 1877.) 

4. (’96) 1890 Eat 847 (848), Queen v. Mhatarji. (Case ripe for charge being framed 
— Accused ought not to be discharged merely because of complainant’s absence.) 

(’69) 12 Suth W E Cr 27 (28) : 7 Beng L E 9n, Queen r. Bedoor. 

[See (’81) 6 Cal 523 (528) : 8 Cal L E 106, Empress v. Thompson. (Dismissal of 
ease under S. 124, Presidency Magistrates Act, IV of 1877.)] 

I 
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■iliscbarge the accused undcu this section/ Thus, wheue the absence of 
the complainant is due to a i-easonahle cause, the Magistrate ought 
not to discharge the accused under this section.® 

9. “At any time before the charge is framed.” — This section 
■only applies to cases -where the complainant is absent on a day fixed 
for the hearing before the charge is framed. If the complainant absents 
himself after the charge is framed, the Magistrate has no power to 
discharge the accused on the ground of the absence of the complainant.^ 
Nor can the accused he acquitted under S. 25S in such a case as an 
•order of acquittal under that section can only be based on a finding of 

( “not guilty” (see Notes under S.258). The only course open to the 
•Magistrate in such circumstances is to proceed with the case in the 
absence of the complainant^ unless he decides to adjourn the case.® 

10. Discharge the accused. — The procedure laid down in this 
section is to discharge the accused. Similarly there are otlier provisions 
in the Code under which the accused may be discharged. (See Ss. 209 
•and 253.) Under Ss. 203 and 20-1 the' Magistrate can dismiss a complaint. 
But the Code nowhere provides for the passing of an order striking 
■off a case, though such an order may, in suitable circumstances, bo 
-construed and treated as an order of discharge.^ 

11. Revival of case after discharge. — See Nolo 13 to Section 403. See 

also Section 43G and Notes thereunder. 

12. Revision. — See Note 14 to Section 439. 


3. (’ll) 12 Cri L Jour 184 (184) : 9 Ind Gas 1007 (Sind), Harnn v. Abdul Satar. 
•6. (’23) AIR 1923 Cal 403 (404), Hrishi Kesh v. Paresh Naih. (Complainant 
absent as he bad to attend as a witness in another Court but his pleader present 
and applying for adjournment — Accused not to bo discharged.) 

■(’11) 12 Cri L Jour 184 (184) : 9 Ind Cas 1007 (Sind), Harnn v. Abdul Saiar. 
(Prevented from attending by floods.) 

[Sea also (’71) 1871 Bat 59 (59), Beg v. Virabhadra. (Incarceration of complain- 
ant in jail, after he had preferred his complaint is a sufficient cause and com- 
plaint may be revived — Case under the Code of 1861, S. 259 (now S. 247).)] 

Note 9 

1. (’25) AIR1925 0udh306(30G):270udhCas316:26Gr.L.J.2G4, Bam v. Jairam. 
■(’25) AIR 1925 Oudh 314 (314) : 26 Cri L Jour 400, Emperor v. Godhan. 

'(’33) AIR 1933 Pesh 78 (78) ; 35 Cr. L. J. 170, Abdul Hakim v. Haji Abdul Aziz. 
(Change in the constitution of Bench after framing charge — Accused claiming de 
novo trial — Accused discharged on complainant’s absence — Held, the order of 
discharge did not amount to acquittal but was an order of discharge under S. 259.) 
•(’90) 1890 Eat 524 (524), Queen-Empress v. Nanaji. 

(’18) AIR 1918 Nag 76 (76) : 20 Cri L Jour 763, Bai Singh v. Palia. 

[But see (’30) AIR 1930 All 795 (796) ; 53 All 39 : 32 Cri L Jour 366, Emperor v. 

• Nazir Husain.^ 

2. (’37) AIR 1937 All 127 (129) : 38 Cri L Jour 361, Har Kishan v. Emperor. 
(’33) AIR 1933 Cal 358 (358) : 34 Cr. L. J. 498, Nutbeliari v. Saroda Prosad Ghow- 

dhury. (Magistrate cannot acquit the accused because of complainant’s absence.) 
■(’24) AIR 1924 Lah 627 (627) : 25 Cri L Jour 87, Nabi Baksh v. Emperor. (After 
charge, complainant’s position is reduced to that of a witness — He cannot be 
ordered to pay costs of adjournment.) 

3. See (’37) AIR 1937 All 127 (129) ; 38 Cri L Jour 361, Har Kishan v. Emperor. 
(Complainant and his witnesses absent — : Afterwards complainant appearing and 
asking for adjournment of fifteen' minutes — Court acts irregularly in refusing 
to grant adjournment.) 

Note 10 

1. (’14) AIR 1914 Oudh 264 (264) : 17 Oudh Cas 18: 15 Cr L J 230, Bamphal v. 
.^TOperor. (In this case the offence charged being not compoundable it ■was held that 
the order- striking off the complaint was not tantamount to order of discharge.) 
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Of Summaey Teials. 

Power to try 260.‘’‘'‘ (^) Notwithstanding any- 

summariiy. tiling Contained in this Code, — 

(a) the District Magistrate, 

(d ) any Magistrate of the first class specially 
empowered in this behalf by the Provincial 
Government,'' and 

(c) any Bench of Magistrates invested with the 
powers of a Magistrate of the first class and 
especially empowered in this behalf by the 
Provincial Government," 

may, if he or they think fit, try in a summary way 
all or any of the following offences : — 

( a) offences not punishable with death, transporta- 
tion or imprisonment for a term exceeding six 
months ; 

(h) offences relating to weights and measures under 
sections 264, 265 and 266 of the Indian Penal 
Code; 

( g) hurt, under section 323 of the same Code ; 

(d) thett, under sections 379, 380 or 381 of the 
same Code, where the value of the property 
stolen does not exceed fifty rupees ; 

(e) dishonest misapjiroiiriation of property under 
section 403 of the same Code, where the value 
of the pro]ierty misapiiroiiriated does not 
exceed fifty rupees ; 

( f) receiving or retaining stolen property under 
section 411 of the same Code, where the value 
of such iiroperty does not exceed fifty rupees ; 

(g) assisting in the concealment or disposal of 
stolen property, under section 414 of the same 
Code, where the value of such imoperty does 
not exceed fifty rupees ; 

(li) mischief, under section 427 of the same Code; 

(i) house-trespass, under section 448, and offences 
under sections 451, 453, 454, 456 and 457 of 
the same Code ; 


* 1882 : S. 260; 1872 : Ss. 222, 223, 224; 1861 — Nil. 



POWER TO TRY SUMMARILY 


1 . 14 .-, 


(j ) insult with intent to iirovoke a breach of the 
lieace, under section 50d, and criminal intimida- 
tion, under section 506, of the same Code; 

(h) abetment of any of the foregoing offences: 

(1) an attempt to commit any of the foregoing 
offences, when such attem]it is an offence ; 

(m ) offences under section 20 of the Cattle-trespass 
Act, 1871 : 

Provided that no ease in which a Magistrate 
exercises the special powers conferred by section 34 
shall be tried in a summary way. 

(S) When in the course of a summary trial it 
appears to the Magistrate or Bench that the case is 
one which is of a character which renders it undesir- 
able that it should be tried summarily, the Magistrate 
or Bench shall re-call any witnesses who may have 
been examined and proceed to re-hear the case in 
manner provided by this Code. 


1. Legislative changes. 

2. Scope and object of the section. 

3. Magistrates empowered to try 

coses summarily. 

Other Topics 

Allegations in complaint and sworn 
statement to decide summary trials. 
See Note 5. 

Allegations of informant to police. 
See Note 5. 

Cattle-trespass Act, clause (m). See 
Note 5. 

Clause (a) independent of clauses (b) 
to (k). See Note 6. 

Compensation. See S. 2G2 Note 2. 
Complicated questions. See Note 4. 
Consent of accused — No value. See 
Note 5. 

Deaf and dumb accused. See Note 4. 
Forest Act of 1927, S. 67. See Note 5. 
Government servants — Cases against. 
See Note 4. 

Ignoring facts alleged. See Note 5. 

Joint trial of summary with other 
offences. See Note 5. 

Magistrate at Bangalore cantonment. 
See Note 3. 

Magistrate taking cognizance himself. 
See Note 4. 


“May, if he or they think fit.” 

5. Offences to which the section 
applies. 

6. Sub-section (2). 

(inisccllancons) 

Municipal cases. See Note 4. 

Offences under Workman’s Breach of 
Contract Act, XIII of 1859. See Note o. 
Police-report. See Note 6. 

Presidency Magistrates. See Notes 2 
and 3. 

Previous conviction. See Note 5. 
Question of title. See Note 4. 

Record — To show summary trials. See 
S. 263 Note 5. 

Section 195. See Note 4. 

Security proceedings. See Note 5. 
Serious offence. See Note 4. 

Several offences — All summary. See 
Note 5. 

Short and long trials. See Note 4. 
Subsequent change of procedure. See 
Notes 5 and 6 and S. 251 Note 4. 
Summary procedure — When appropriate 
and when not. See Note 4. 

Summary powers — Careful exercise. 
See S. 262 Note 2. 

Summary trial — Meaning and effect. 
See Note 2. 


a. Substituted by A. 0. for “Local Government.” 

Synopsis 
4 


1. Legislative changes. 

Difference hehoeen Codes of 1861 and 1872 — 

There was no section corresponding to this in the Code of 18G1. 


Section 26tt 
Hotel 
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The corresponding sections in the Code of 1872 were Ss. 222, 228 and 224. 
Changes made in 1882 — 

(1) The offence referred to in danse (g) of the present section Avas 
added to the list of offences triable summarily under the section. 

(2) The proviso to suh-s.(l) of the present section was added, giving 
legislative effect to the undermentioned decision.^ 

(3) The words “and on conviction of the offender, may pass such 
sentence as may be lawfully inflicted under S. 20 (corresponding 
to s. 32 of the present Code) of this Code” which occurred in 
S. 222 of the prior Code were omitted and the second paragraph 
of s. 262 providing that in summary trials no sentence of 
imprisonment for a term exceeding three months can be passed 
was added. 

Changes made in 1898 — 

The following additions were made ; 

(1) The words “if he or they think flt.” 

(2) Clause (e). 

(3) Clause (m). This gave legislative effect to the undermentioned 
decision^ and rendered obsolete decision noted below,^ 

(4) The words and figures “and offences under Ss. 451, 456 and 457 of 
the same Code” in clause (i). 

( 5 ) Sub-section ( 2 ). 

Changes made after 1898 — 

By the Amending Act I of 1903 the offences under ss. 453 and 454 
•of the Penal Code were added to the offences enumerated in clause (i) 
of sub-s.(i) thus rendering obsolete the undermentioned decision.'’' 

2. Scope and object of the section. — This section and the next 
lay down the offences that can be tried summarily and the Magistrates 
bj" whom thej’' can be so tried. 'W^hile this section lays down the 
■offences that can be tried in a summary way by District Magistrates, 
Magistrates of the first class and Benches of Magistrates with first class 
ipowers, the next section lays down the offences that can be tried 
.summarily by Benches of Magistrates with second or third class 
powers. The procedure to be followed in summary trials is laid down 
in Ss. 262 to 265. 

Under S.262, sub-s.{2), it is provided that in case of conviction in 
summary trials the Magistrate cannot pass any sentence of imprison- 
ment for a term exceeding three months. Under section 414 a person 
•convicted at a summary trial by a Magistrate empowered to try cases 
summarily has no right of appeal in any case where the sentence is one 
of fine not exceeding two hundred rupees only. 

These sections apply to trials before Magistrates and Benches of 
Magistrates other than Presidency Jfagistrates. As regards summary 

Section 260 — Note 1 

1. (’79) 1879 Pnn Re No. 25 Cr, p. 75 (76), Fadu v. Fviprcss. 

2. (’96) 1896 All AV N 136 (136), Queen-Empress v. Jawahir. 

3. (’96) 23 Cal 248 (248), Ncdaram TJialnir v. Joonah. 

4. (’01) 14 C P L R Cr 158 (158), Emperor v. Batan Singh. 
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procedure in trials before the latter, see s. 3G2 sub-sdi), S. 370 and s. ill. Section 260 

Tlie object of this section and the sections following it in this Notes 2-4 

chapter is to shorten the record and the work of the ^Magistrate in 
making the record; it is not intended to deprive the accused person of 
any of the rights under chapter XX. or chapter XXI.^ 

3. Magistrates empowered to try cases summarily. — The 
power to try cases summarily is confined to the Magistrates and 
Benches of Magistrates mentioned in this section and the next section. 

While the offences mentioned in this section can be tried by District 
Magistrates, Magistrates of the first class specially empowered in th's 
behalf by the Provincial Government and Benches of Llagistrates with 
first class powders specially empow'ered in this behalf by the Provincial 
Government, the offences mentioned in S. 261 can be tried by Benches of 
Magistrates with second or third class pow’ors, specially empowered in 
this behalf bj"^ the Provincial Government. 

As to the power of the District Magistrate of the Civil and ^lilitary 
Station of Bangalore to try European British subjects summarily, see 
the undermentioned case.^ 

4. “May, if he or they think fit.” — Under this section the 
Magistrate is not bottnd to adopt the summary procedure in the case 
of the offences mentioned in it. The section only confers a discretion 
to try such offences in a summary ivay if the Magistrate thinks fit 
to do so. In each case he ought to consider whether the summary 
procedure would be appropriate to the case. As a rule, such procedure 
should be confined to cases of a simple nature where not much 
evidence is needed.^ The procedure is inappropriate to cases of a 
complicated or serious nature." Thus, it would not be proper to try in 
a summary way cases which are hotly contested,® cases involving 
intricate questions of title and possession* and cases necessitating the 

Note 2 

1. (’39) AIR 1939 Nag 87 (88) : ILR (1939) Nag 457 : 40 Cr. L. J. 846, Mniina v. 

Emperor. 

Note 3 

1. (’16) AIR 1916 Mad 589 (589) : 39 Mad 942 : 16 Cri L Jour 773 (774), In re 
G. G. Jeremiah , (No power.) 

Note 4 

1. (’76) 25 Suth W R Cr 65 (66), Issur Ghundcr v. BoMvi Sheikh. {Bona fide 
claim of right deprives Magistrate of jurisdiction to deal with criminal charge in 
summary way.) 

2. (’21) AIR 1921 Bom 370 (371) : 23 Cr.L. J. 21, Emperor v. Eustomji. (Accused 
charged under S. 290, Penal Code, for working flour mill in residential neigh- 
bourhood — Trial should not he summary.) 

(’13) 14 Cri L Jour 105 (107) : 18 1. C. 665 : 35 All 173, Dinanath v. Emperor. 

(Great deal of correspondence having to be gone through.) 

3. (’31) AIR 1931 Mad 233 (233) ; 32 Cr. L. J. 689, Suhramania v. Nachiar Ammal. 

[See (’39) AIR 1939 Lah 467 (468) : ILR (1939) Lah 221 ; 41 Cr.L. J. 19, ilX. A. 

Khan v. Emperor. (Contest on point whether trespass was committed on rail- 
way land or land of P. W. D. does not make case one not triable summarily.)] 

4. (’76) 25 Suth W R Cr 65 (66), Issur Ohnnder v. Eohim Sheikh. 

(1900) 4 Cal W N 247 (249), Sri Bamchandra v. Dinanath. (Cases under Bengal 
Private Fisheries Protection Act, II of 1889, should not be tried in summary way.)' 

(’12) 13 Cr. L. J; 771 (771) : 17 I. C.403 : 6 Sind L R 120, Emperor v. Tirth Das. 

(’22) AIR 1922 Pat 265 (265, 267) : 21 Cri LJour S74t, BJmn Bahadur y. Emperor. 
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Section 260 taking of lengthy evidence^ or requiring a local inquiry to he inade.*^ 
Note 4 Similarl 5 ^ the summary procedure is inapprojiriate in n'arraut-cases 
in which the prosecution includes evidence given on commission in 
other presidencies, as the evidence so recorded militates in its very 
nature against the object of a trial by summary procedure/ Where 
owing to the hulk of evidence or the complication of the matters or 
owing to the difficult nature of the jDoints at issue, it is not possible 
for the Magistrate to keep in his mind, without taking exhaustive 
notes, the evidence of important facts, then, even though the offence 
may be technical and be punishable only with a light sentence, the 
Magistrate will not be acting properly if he applies the summary 
procedure/ Similarly, serious cases, where a heavy sentence would 
be deserved in case of conviction, cannot appropriately he tried 
summarily/ So also, cases where the result of the trial would have 
further consequences of a serious nature ought not to be tried in a 
summary wa 3 ^^‘’ For instance, cases against public servants in which 
the whole career of the accused would depend on the result of the trial 
should not be tried summaril 5 ^^^ Similarl^^ where the owner of a flour 

(’22) AIR 1922 Pat 296 (297) : 23 Cri L Jour 440, Parvicslnuar Lai v. Em.'peror. 
(’23) AIR 1923 Rang 157 (157) : 24 Cri L Jour 929, Maung Shtoe Ku\. Emperor. 
[Sec also (’23) AIR 1923 Pat 157 (157) : 23 Cr.L. J. 120, Md.Ishag \\ Emperor,'] 
[But see (’26) AIR 1926 Oudh 63 (63) : 26 Gr. L. J. 1452, S^ihhpat v. Emperor. 
(Question o£ title involved — Case need not necessarily be tried in regular manner.)] 

5. (’39) AIR 1939 Lali 467 (468) : I L R (1939) Lab 221 : 41 Cri L Jour 10, M. A. 
Khan v. Emperor. 

(’21) AIR 1921 Lab 236 (236) : 22 Cr.L. J. 145, GhasitaMalw. Emperor , (Number 
of accused large and number of witnesses even greater — C.ase should not be tried 
summarily.) 

(’91) 1891 All W N 183 (183), In the piaiter of Sheo Sahai. (Trial taking ten 
hearings, summary trial not proper.) 

(’34) AIR 1934 Lab 243 (245) : 15 Lab 610 : 35 Cr. L. J. 1094, ATd. Abdulla v. 
Emperor. (Case complicated and extending over months — Elaborate judgment 
necessary — Case should not be tried summarily.) 

[Dut see (’27) AIR 1927 All 136 (137) : 28 Cri L Jour 140, Naubat r. Emperor. 
(Mere fact that number of accused is large is not conclusive reason against 
summary trial.) 

(’92) 1892 All W N 30 (30), In the matter of Mansa. (Summary jurisdiction is 
not affected by length of proceedings.)] 

6. (’91) 1891 All W N 183 (183), In the matter of Sheo Sahai. 

I. (’39) AIR 1939 Nag 87 (88) : I L R (1939) Nag 457 ; 40 Cr. L. J. 846, llunna 
V. Emperor. 

8. (’25) AIR 1925 Sind 284 (284) : 19 S L R 136 ; 26 Cr. L. J. 1026, Eahimhtllah 
v. Emperor. 

9. (’16) AIR 1916 All 53 (54): 17 Cr.L. J. 413: 38 All 506, AijagEussainx. Emperor. 
(’93) 7 G P L R App Or 6 (8), Evipercss v. Gangarain. 

(’93-1900) 1893-1900 Low Bur Rul 198 (198), Queen-Empress v. Nga San. (Boat 
thefts and cattle thefts call ordinarily for a severe sentence.) 

(’12) 13 Cri L J 780 (781) : 17 I. C. 412:6 Sind L R 101, Emperorx.Allahrahhio. 
(Cattle-lifting is serious offence and should not be tried summarily.) 

(’27) AIR 1927 Sind 257 (257) : 28 Cri L Jour 959, Btix v. Emperor. (Do.) 

10. (’29) AIR 1929 All 267 (268) : 30 Cri L Jour 505, Emperor v. Bashir. 

(’21) AIR 1921 Bom 370 (371) :'23 Cri L Jour 21, Emperor v. Eustomji, 

II. (’83) 6 Mad 396 (399) : 2 Weir 328, Subramanija Iyer v. Queen. 

(’ll) 12 Cri L Jour 143 (144) : 9 Ind Gas 831 (Lah), Sohan Singh v. Emperor. (No 
matter what their rank.) 

(’32) AIR 1932 Lah 188 (189) : 33 Cri L Jour 108, Bobert John Bradley y. Emperor. 
(Station Superintendent appointed by Municipality is public servant.) 

(’32) 1932 Mad W N 478 (480), D'Souza v. Annappa. (Obiter.) 



POWER TO TRT SUiOIARILY 


lo49 


mill is prosecuted for public nuisance for starting the mill in a 
residential locality, he should not be tried summarily if the result of 
the trial would have the effect, in case of conviction, of compelling 
him to permanently close down his business.’" 

But the mere fact that there are a number of accused persons is 
not a conclusive reason against trying a case summarily.’® 

A summary trial is undesirable when a Magistrate takes cogniz- 
ance of a case upon his own knowledge, as in such a case he is himself 
in the iDosition of a prosecutor and it would not be proper for him to 
deal with the case in a summary way in such case.” 

Where the accused is deaf and dumb, it has been held that the 
summary mode of trial is not suitable.’® 

5. Offences to which the section applies. — This section 
empowers certain Magistrates to try summarily the offences specified 
therein.’ These offences are classified in clauses (a) to (m) of sub-s.(l) 
of the section. Clause (m) refers to offences under the Cattle Trespass 
Act. All the offences mentioned in clauses (b) to (1) are offences under 
the Penal Code. Clause (a) is general and applies to all offences whether 
under the Penal Code or other Acts. Hence, the section applies to 
offences under other Acts also, provided they are not offences punish- 
able with death, transportation or imprisonment for a term exceeding 
six months.® The fact that several offences are charged against the 

(’95) 1895 Eat 778 (779), Empress v. Hari Qopal. (Accused a watandar Knlkarni.) 
(’95) 1895 Rat 784 (785), QueauEmpress v. IKomon. (Do.) 

[Rut sec (’39) AIE 1939 Lah 407 (468) : I L R (1939) Lah 221 : 41 Cri L Jour 19, 
M. A, Khan v. Emperor. (It cannot be laid down as a broad proposition that a 
Government servant should, not be tried summarily or that generally the sum- 
mary procedure is inappropriate in cases in which Government servants are 
accused — It is a question on the facts of each case whether one mode of trial or 
the other should be employed.)' 

(’20) AIR 1926 Oudh 63 (03) : 26 Ori L Jour 1452, Suhlipat Lai v. Emperor. 
(’29) AIR 1929 Pat 716 (717) : 30 Cri L Jour 869, Jagdish Prasad v. Emperor. 
(Petty theft by railway watchman — Summary trial appropriate though accused 
liable to be dismissed from service on his conviction.)] 

12. (’21) AIR 1921 Bom 370 (371) : 23 Cri L Jour 21, Emperor v. Bnstomji. 

13. (’27) AIR 1927 All 136 (137) ; 28 Cri L Jour 140, Naubat v. Emperor. 

[But see (’21) AIR 1921 Lah 236 (236) : 22 Cr. L. J. 145, GhasitaMal v. Emperor. 
(Number of accused large and number of witnesses even greater — Case should 
not be tried summarily.)] 

14. (’76) 25 Suth W R Cr 69 (71), In re Bomanath Banner jee, 

(’99) 3 Cal C 'W N ccoxss. Empress v. Earned Eossein. 

15. (’06) 4 Cri L Jour 444 (445) ; 8 Bom L E 849, In re A Deaf and Dumb Man. 
See also S. 341 Note 2. 

Note 5 

1. (’23) AIR 1923 All 432 (4dB),Emperor-v.Bulalii. ('Theft under S. 379 in which 
the value of property stolen does not exceed Rs. 50.) 

(’19) AIE 1919 All 64 (64) : 21 Cr. L. J. 28, Edit Narain v. Emperor. (In case 
of theft, etc,, the value of the property stolen should be found to be less than 
Es. 50.) 

2. (’94) 1 Weir 906 (907), In re Navoo Bouthen. (OSence under S. 65A, Stamp 
Act, I of 1879.) 

(’28) AIR 1928 All 719 (720) ; 50 All 718 : 30 Cr. L. J. 214, Emperor v. Bihari 
'Bhar. (OSence under S. 22, cl. (2), sub-cl. (a),' Criminal Tribes Act, VI of 1924.) 
(’02) 1902 All W N 24 (24), King-Emperor v. Bindesari Prasad. (OSence under 
S. 121, Railways Act, 1890.) 

(’19) AIE 1919 Bom 173 (174) : 43 Bom 888 : 20 Cri L Jour 699, Emperor v. 
Dhondga. (S. 130 read with S, 126 (a). Railways Act.) 


Section 260 
Notes 4-S 
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ction 260 accused does not make the section inapplicable where all the offences 

Note 5 are triable summarily.^ But the summary procedure cannot be extended 

to offences not mentioned in the section.'^ Thus, offences for which 
the maximum punishment awardable under the law exceeds the limits 
mentioned in clause (a) and which are not covered by 'any of the other 
clauses in sub-s.(i), cannot be tried summarily.® Even the consent of 
the accused will not enable a Magistrate to try summarily an offence 
not covered by the section.® Where there are several accused iiersons, 
the fact that the offence of which one of them is accused is not triable 
summarily, will make the summary procedure inai)plicable to all the 
accused persons.^ Similarly, where a number of offences are charged 
against the accused person, he cannot be tried summarily unless all the 
offences are capable of being tried in a summary way.® 

Where a number of offences of receiving or retaining stolen 
property are charged against the accused under the provisions of 

(’34) AIR 1934 All 331 (332) ; 35 Cri L Jour 677, Jwala Prasad v. Emperor. 
(Offence under Child Marriage Restraint Act of 1929.) 

3. (’84) 10 Cal 408 (409), Gamirullah Sarlcar v. Ahditl Slieil'li. (Summary trial 
for criminal trespass and mischief.) 

(’76) 25 Snth W R Cr 5 (6), Empress v. Baviaotar. (Summary trial for mischief 
and theft.) 

4. (’74) 21 Suth W R Cr 12 (13), Quceji v. Bcbhclci Pathalc. 

(’75) 24 Suth W R Cr 71 (72), Kopil Dolai v. Kanhaijenna. 

(’22) AIR 1922 Pat 227 (228) : 25 Cr.L.J. 545, Brij Eandan v. Emperor. (Before 
the Magistrate can assume jurisdiction to try ofience of theft in a summary v?ay, 
he has to satisfy himself that the property in respect of which oSence was 
committed is less than Rs. 50 in value.) 

5. (’39) AIR 1939 All 693 (693) : I L B (1939) All 931 : 41 Cr. L. J. 91, Balwant 
Smgli V. Emperor. (Magistrate trying summarily case under Ss. 147, 452, Penal 
Code, after issuing summons under S. 448 — .Trial is Void.) 

(’24) AIR 1924 All 675 (675) : 46 All 446 : 25 Cri L Jour 806, Emperor v. Bam 
Earain. (OSence under S. G, U. P. Excise Act.) 

(’72-92) 1 Low Bur Rul 63 (63), Sooba Beddy v. Crown. (OSence under S. 354, 
Penal Code.) 

(’81) 1881 Pun Re No. 26 Cr, p. 56, Nawab v. Empress. (OSence under Ss. 304, 
147 and 325, Penal Code.) 

(’91) 1891 Rat 539 (540), Empress v. Abdul. (OSence under S. 497, Penal Code.) 
(’94) 1894 All lY N 176 (176), Queen-Empxss v. Eassan AU. (OSence under 
S. 224, Penal Code.) 

(’28) AIR 1928 Bom 142 (143) : 52 Bom 254 ; 29 Cri L Jour 492, Ganu Sadii v. 

Emperor. (OSence under S. 147, Penal Code.) 

(’74) 21 Suth W R Cr 12 (13), Queen v. Bcbhclci Paihalc, (Do.) 

(’30) AIR 1930 Cal 711 (712) i 32 Cr. L. J. 110, Topzal Hossain v. H. G. Hunt. 
(Do.) 

(’32) 1932 Mad W N 478 (480), D'Souza v, A7inappa. (OSence under S. 342, 
Penal Code.) 

(’16) AIR 1916 Pat 197 (198) : 1 Pat L Jour 230 : 17 Cr. L. J. 473 (474), Haboo 
V. Earimmi. (Theft of pi-operty exceeding Rs. 50 in value.) 

(’12) 13 Cr. L. J. 58 (58) ; 13 I. C. 394 (U.B.) Emperor v. Ega Sit Clio. (OSence 
under S. 9, Opium Act, 1878.) 

(’79) 1 Weir 654 (654), Iir re Gangama. (OSence under S. 19, Arms Act.) 

(’25) AIR 1925 Oudh 627 (627) : 28 Oudh Cas 123 : 26 Cr. L. J. 800, Bhilclia v. 
Emperor. (OSence under U. P. Excise Act, IV of 1910, S. 60.) 

6. (’72-92) 1 Low Bur Rul 63 (63), Sooba Beddy v. Grown. (Charge under S. 354, 
Penal Code.) 

7. (’25) 25 Cri L Jour 528 (528) : 77 Ind Cas 992 (Cal), Chandra Mohan Das v. 
Emperor. (One of the accused punishable under S. 144.) 

8. (’28) AIR 1928 Bom 142 (142) : 52 Bom 254 : 29 Cri L Jour 492, Ganu Sadu 
V. Emperor. (Charge under Ss. 147, 323 and 506, Penal Code — Summary tidal is 
void even though conviction is under S. 323.) 



rOAVEK TO TEX SUMM.VEILY 


1551 


S. 234 in cletennining -whether the acciisecl can be tried summarily, 
the value of the property to be taken into account under clause (f) 
of sub-s.(l) is the value of the property in respect of each offence 
separately and not the aggregate value of the property which is the 
subject-matter of all the offences.®" 

Clause (a) of the section does not control the other clauses of the 
sub-section. Hence, the offences mentioned in the other clauses can 
be tried summarily though they do not fall within the purview of 
clause (a).® 

In determining whether a case relates to an offence triable 
summarily, a Magistrate should have regard primarily to the allega- 
tions with which his help is sought.^® Thus, in a large measure, where 
there is a comiffaint, the allegations in the complaint and the sworn 
statement of the complainant will determine the question of the 
applicability of the summary procedure. But the Magistrate is not 
absolutely confined to the complaint and the complainant’s allegations. 
If there are good reasons for holding that the allegations are exag- 
gerated, it is open to a Magistrate to go behind them and to try the 
accused for the offence -which he holds that the circumstances of the 
case indicate to have been committed.^* But where there are no good 
reasons for such a view, the Magistrate will not be justified in 
ignoring the aggravating features of a case so as to enable himself to 
adopt the summary procedure.^^ 

8a. (’34) AIR 1934 Sind 185 (180) : 28 Sind L E 336 : 30 Cr.L.J. 008, Chclumal 
Bchiimal'v. Emperor. 

9. (’92) 1892 Eat 000 (000), Queen-Empress v. Bhavchja. 

10. (’02) 29 Cal 409 (410) ; 0 C W N 713, Bislm Shailc v. Saber MollaU. (Com- 
plaint disclosing oflenco not triable summarily — Summary trial is without juris- 
diction.) 

(’01) o Cal W N 252 (253), Kailash Ghundcr Pal v. Joymiddi. 

(’07) 11 Cal W N cciv (cciv), Eedarnalh v. Khosal Mondal. 

(’25) AIR 1925 All 290 (29l):47 All 04:20 Cr.L.J. 586, Baglmnandan v. Emperor. 
(’26) AIR 1926 Cal 1202 (1203) : 53 Cal 738 : 27 Or. L. J. 1295, Madhah Chandra 
V. Emperor. (Complaint disclosing only offence triable summarily — Magistrate 
not bound to assume facts which would make summary procedure inapplicable.) 

11. (’88) 10 All 55 (58) : 1887 AWN 280, Queen-Empress v. Jagjivan. 

(’87) 1887 All W N 103 (103), Empress v. Lachmi Narain. (Complaint including 
oSence not triable summarily — Charge of such offence not seriously prosecuted — 
Magistrate is not incompetent to try case summarily.) 

(’99) 1 Bom L B 683 (684), Queen-Empress v. Vallabh Gopal. (Complaint dis- 
closing oflence under S. 453, Penal Code — Other evidence disclosing offence only 
under S. 448 — Magistrate can try the case summarily.) 

(’89) 16 Cal 715 (724), Oolap Pandy v. Boddam. 

(’33) AIR 1933 Oudh 50 (51) : 34 Cri L Jour 547, Gudar v. Emperor. (Complaint 
showing case of rioting — Magistrate trying accused for offence under S. 379, 
Penal Code — Case of petty character — Discretion held properly exercised.) 

(’75) 23 Suth W E Cr 19 (19), Queen v. Ahoo Sheikh. (High Court refused to 
interfere with discretion of trying Magistrate.) 

[See also (’27) AIR 1927 Cal 505 (509) : 28 Cr. L. J. 697, Government of Assam 
V. Kantila Chutia. (Case based on police-report.) 

[But see (’76) 25 Suth W R Cr 19 (20), Ramchunder Chatter jee v. Kanye Laha. 
(’78) 2 Cal Ii E 374 (375), Bepuloolla v. Nazim Sheikh.] 

12. (’74) 6 N W P H C B 254 (256), In the viatter of Meiva. 

(’93) 1893 Eat 670 (670), Queen-Empress v. Lakshman. (Offence under S. 211 
tried summarily by treating it as offence under S. 182 — Magistrate acts without- 
jurisdiction.) 


Section 260 
Note 5 
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iSection 260 
Hote 5 


Where the Magistrate takes cognizance of an offence on a police - 
report, he may ignore the allegations in the first information given in 
the police-station which point to aggravating circumstances and try 
the accused for the offence of which he is charged in the police-report, 
and if such offence is triable summarily, the Magistrate can adopt 
the summary procedure notwithstanding the allegations in the first 
information.^® 

But where the police-report points to an offence not triable 
summarily and the evidence also discloses such an offence, it is not 
open to the Magistrate to ignore the aggravating circumstances and 
Ijroceed in regard to an offence triable summarily.^^ 

•(’98) 1898 Eat 988 (989), Queen-Bvi^ess v. Husam Sahib. (Ofience under S. 325 
reduced to one under S. 323 and tried summarily without discrediting any of the 
allegations in complaint — Procedure is illegal.) 

■(’87) 1887 Pun Re No. 5 Cr, p. 9 (9), Sardar Khan v. Eiwpress. 

■(’97-01) 1 Upp Bur Eul 75 (75), Empress v. BnsMen. (Accused charged of theft of 
property valued at less than Es. 50 tried summarily and convicted under S. 381 
and S. 408, Penal Code — Conviction under S. 408 held void.) 

(’77) 1 Cal L E 434 (435), Ghunder Seehor v. Dhurm Nath. 

•(’79) 4 Cal 18 (20) : 3 C L E 44, Empress v. Golam Mahomed. (Magistrate is not 
entitled to split up ofience into its component parts for purpose of giving himself 
summary jurisdiction.) 

(’29) AIE 1929 All 349 (350): 51 All 540: 30 Cr. L J. 686, Mewalal v. Emperor. 
(’32) 1932 Mad W N 478 (480), D'Souza v. Annappa Shcrcgara. (Complaint 
clearly setting out ofience under S. 342, Penal Code — Magistrate trying case 
summarily by charging for lesser offence under S. 341, acts without jurisdiction.) 
■(’74) 22 Suth W E Cr 29 (29), Ghunder Sheehhur v. Nitaloo, (For trying ease 
summarily the charge should be clearly and plainly one of those specified in 
section 222.) 

•(’75) 23 Suth W E Cr 3 (4), Queen v. Banee Madhub. (Accused convicted under 
Ss. 352, 341, Penal Code, in summary trial — From facts they should have been 
convicted under S. 353 or S. 342 — Fresh trial was directed.) 

■(’75) 24 Suth W R Cr 21 (22), Earan Sheihli v. Eamdhun Biswas. (Magistrate 
treating case as one of unlawful assembly though case of wx’ongful confinement 
was substantiated — Held, Magistrate was not justified.) 

'(’75) 24 Suth W R Cr 46 (47), In re Pakeer Mahomed. 

■(’75) 24 Suth W R Cr 48 (48), Emaral Sheikh v. Mohamviadi Sheikh, 

1'76) 24 Suth W E Cr 71 (72), Kopil Dolai v. Kanhai Jenna. 

(1900) 27 Cal 983 (985): 4 C W N 795, Shco Bhajan v. Mosaiei. 

(’97) 4 Cal 18 (19): 3 C L R 44, Phnpress v. Golam Mahommcd. 

•(’07) 5 Cri L Jour 21 (22) (Lah), Barkat Khan v. Emperor. 

(’08) 8 Cri L Jour 227 (229) : 36 Cal 67: 1 1. G. 519, Phanindranath v. Emperor. 
■(’13) 14 Cr. L J. 462 (463): 20 Ind Cas 622 (LB), B. S. Sharma Iyer v. Emperor. 
(’02) 29 Cal 409 (410): 6 C W N 713, Bishu Shaik v. Saber Mollah. 

(’74) 22 Suth W E Cr 65 (66), Queen v. BuzlehAli. (When the accused is charged 
with theft of a bos containing Es. 50, the Magistrate will not be justified in 
striking out value of the box and trying case summarily.) 

[See also (’39) AIR 1939 All 693 (693): I L E (1939) All 931: 41 Cri L Jour 91, 
Balwant Singh v. Emperor. (Complaint alleging facts showing offences under 
Ss, 147 and 452, Penal Code — Magistrate issuing summons for offence under 
S. 448 and convicting accused under S. 452 — Trial is void.) 

(’18) AIE 1918 Nag 150 (151): 14 Nag L E 190: 19 Cr. L. J. 1003, Dipchand v. 
Emperor. (Case under S. 457, Penal Code — First information giving list of 
stolen property exceeding Es. 50 in value — Magistrate cannot try summarily.)] 

13. (’31) AIR 1931 All 51(52):32Gr.L. J. 656:53 All 218, SzincfarTciiv.Flwperor. 
[But see (’18) AIE 1918 Nag 150 (151): 14 Nag L E 190: 19 Cri L Jour 1003, 

Dipchand v. Emperor. (Case under S. 457, Penal Code — First information giv- 
ing list of stolen property of value exceeding Es. 50 — Case cannot be tried 
summarily.)] 

14. (’34) AIE 1934 Lah 243 (244):15Lah 610:35 Cr. L. J. 1094, Mohd. Abdullah 
V. Emperor, (Challan under S. 147/332- — Prosecution evidence also disclosing 
same offence — Summary trial is illegal.) 
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As to the procedure to be adopted in cases u-here in the course of 
a trial or inquiry commenced in the regular way it is found that the 
offence committed is triable as a summary case, see S. 251 Rote i. 

As to whether the trial of an accused in a summary way for an 
offence which is not triable summarily is void under S.530, clause (q), 
see Note 6 to s. 530. 

The section applies only to trials for offences. It does not apply 
to proceedings which are not trials for offences. Thus, proceedings 
under chapter XXXVI (maintenance of wives and children) cannot he 
conducted in a summary way.^" Similarly, the inquiry made by a 
Magistrate under the first part of S. 2 of the Workman’s Breach of 
Contract Act, xm of 1859, is not a trial for an offence and such inquiry 
cannot be held in a summary manner.^® A contrary view, however, 
has been held by the Allahabad High Court.’^ 

The section applies only to cases where the charge is exclusively 
for any of the offences mentioned in the section. Hence, where the 
accused, in case of conviction, would be liable to an enhanced punish- 
ment under S, 75 of the Penal Code by reason of a previous conviction 
and such conviction is set out in the charge as provided for in S. 221, 
the accused cannot be tried summarily although the trial may be for 
an offence mentioned in the section.^® 

The High Court as a superior Court of Eecord has a special 
'jurisdiction to punish summarily contempts of its authority, and this 
jurisdiction is independent of, and unaffected by, the provisions of 
the Code.^® 

Under section 07 of the Forest Act of 1927 it is provided that the 
Magistrates of the classes mentioned therein can try summarily 
offences of the kind specified in the section.®® 

15. (’75) 24 Suth W R Or 61 (62), JpariJcisliorc v. Bliaroti. 

(’93) 20 Cal 351 (352), Kali Dassi v. Durga Cliaran. 

See also S. 488 Note 25. 

16. (’82) 1 'VVeir G9G (696), In re Govintlian. 

4’03-04) 2 Low Bur Eul 163 (164), King-Emperor v. Feraisamy Achari, 

(’82) 4 Mad 234 (234) : 1 Weir 695, Pollard v. Mothial. (Because it is enquiry of 
special character sometimes requiring much care and patience.) 

(’04) 1 Cri L Jour 263 (264) : 33 Bom 22: 11. G.dlB, Emperor v.Dliondu Krishna. 
.(’08) 8 Or. L. J. 409 (410) : 33 Bom 25 : 1 1. C. 387, Emperor v. Baht Salaji. 
(’12) 13 Cr.L.J. 194 (195) : 1912 Pun Ee No. 5 Or : 14 1.C. 194, Bjaperor v. BTorlal. 
■(’13) 14 Cr. L. J. 256 (256) : 6 Sind L E 165 : 19 I. C. 512, Emperor v. Sohrale. 
[But see (’79) 1 Weir 694 (694), In re Higgins.'] 

17. (’89) 11 All 262 (265) : 1889 All W N 85, Queen-Empress v. Indrajit. 

■(’21) AIR 1921 All 285 (285) : 43 All 281 : 22 Cr.L.J. 165, AbdusSamaty.Yusuf. 

18. (’78) 2 W'eir 324 (324). (Theft in building and theft by servant are not triable 
summarily when previous conviction is charged.) 

■(’72-92) 1872-92 Low Bur Eul 386 (387), Queen-Empress v. Ka Lu. 

19. (’26) AIR 1926 Lah 1 (2): 6 Lab 528: 26 Cr.L.J. 1409 (FB), In the matter of 
Hahib. 

(’27) AIR 1927 Lah 610 (611) : 28 Cri L Jour 727 (SB), In re Mtislim OtUlooh, 
Lahore. (Attributing improper motives to Judge or Court is serious contempt.) 
i'2G) AIR 1926 Rang 188 (189) •: 4 Bang 257 : 27 Cri L Jour 1241, Ebrahim 
Mammoji v. Emperor. ■ 

See also S. 1 Note 6. 

.20. See (’02) 1902 Pun L E No, 128, p. 537, Ndrain Singh v. Emperor, 
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Section 261 


6. Snb-section (2). — This snh-scction provides for the procedure 
to bo followed in cases in which in the course of n sunnnaiy trial the 
^ifagistrato comes to the conclusion that the case ought not to be tried 
in a summary way. The Code docs not contain any express provision 
for the procedure to be followed in cases in which in the course of a 
regular trial the ^Magistrate finds that the case may be tried summarily. 
The question arises whether in such circumstances the IMagistratc is at 
liberty to change his procedure to that of a summary trial. As to this, 
see S. 251 Note i. 


261 The Provincial Government may confer 
Power to invest OH OHj Bonch of Magistrates invested 
Bench of Magis- y^rfth thc powei’s of a Magistrate of the 

with less power, sccond OF tMi’d class power to try 
summarilj^ all or any of the following offences : — 

(a) olfences against the Indian Penal Code, sections- 
277, 278, 279, 285, 286, 289, 290, 292, 293, 294, 
323, 334, 336, 341, 352, 426, 447 and 504 ; 

(h) offences against Municipal Acts, and the con- 
servancy clauses of Police Acts which are- 
punishable only with fine or with imprison- 
ment for a term not exceeding one month with 
or without fine ; 

(c) abetment of any of the foregoing ofiences ; 

(d) an attempt to commit any of the foregoing 
offences, when such attempt is an offence. 

n. Substituted by A. 0. for ‘‘Local Government.” 

1. Legislative changes (omitted) 

2. Offences triable summarily. — A Bench of Magistrates with 
second or third class powers cannot try sximviarihj any ofl’ences except 
those mentioned in this section.^ 

3. Conservancy clauses of Police Acts. — It has been held by 
the Madras High Court that S.4S of the General Police Act, XXIV of 
1 P 59 (corresponding to S. 3-1 of the General Police Act, V of l8Gl), which 
relates to obstructions and nuisances in roads within the limits of 
towns, is a conservancy clause -u-ithin the meaning of this section.^ 


• 1882 :S. 261; 1872:5.225; 1861 _ Nil. 

Section 261 — Note 2 

1. (’ll) 12 Cr.L..7. 1 TJ.B.K.TO: 11 1.C.2-17, A'jrniSan/ijaiv. L’aipcror.. 

(’71) 21 .Suth ^Y B Cr 12 (13), Queen v. BehlieJd Patliah. 

Note 3 

1. (’90) 13 Mnd 1-12 (113) ; 1 Weir 910, Queen-Empress v. Oolaganadan- 
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2.G2L^' (^) In trials under tMs Chapter, the 
Procedure for sum- proeeduTo prescribed for summons- 

mons and warrant- t n r. j? n i • 

cases applicable. CclSGS Silflli DG lOilO'WGQ. IH STIIHHIOIIS'" 

cases, and the procedure prescribed for warrant-cases 
shall be followed in warrant-eases, except as herein- 
after mentioned. 

(S) No sentence of imprisonment for a term 
Limit of im- exceeding three months shall be passed 
prisonment. {jy the case of any conviction under this 
Chapter. 

Synopsis 

1. Legislative changes. 

2. Procedure to be followed in summary trials. 

3. Sentence that can be passed in summary trials — Sub-s. (2). 

Other Topics (vtisccllaneotis) 

Appeal. See S, 2G0 Note 2. Security proceedings. See Note 3. 

Oflences requiring severe punishment. Sentences of fines. See Note 3. 

See Note 3 and S. 260 Note 4. Solitary confinement. See Note 3. 

1. Legislative changes. 

Difference between the Codes of 1S61 and 1872 — 

There Tt-as no corresponding section in the Code of 1861. The 
corresponding section in the Code of 1872 was S. 226. 

Changes made in 1882 — 

The second paragraph was added. At the same time the provision 
ill S. 222 of the prior Code authorizing the infliction in summary trials 
of any sentence that might he lau'fully passed under S. 20 of the Code 
(corresponding to s. 32 of the present Code) was omitted. 

2. Procedure to he followed in summary trials. — This 
section and the following three sections provide for the procedure to 
be folloM'ed in summary trials. Offences that can be tried summarily 
comprise both summons-cases and warrant-cases. This section provides 
that in the summary trial of summons-cases the procedure to be 
followed is that of summons-cases and in the summary trial of 
warrant-cases the procedure to be followed is that of warrant-cases, 
except as otherwise provided in the chapter. In other words, the 
procedure to be followed in summary trials is the same as that 
provided for ordinary trials except as otherwise prescribed. Such 
exceptions are provided in sub-s.(2) of this section and in Ss. 263 and 264. 

Where there is no provision for the departure from the ordinary 
procedure, such procedure should be followed in summary trials as 
strictly as in ordinary trials. Thus, jn’oceedings in summary trials as 
in ordinary trials should commence with the issue of a summons or 
warrant for the appearance of the accused.^ Similarly, the following 

* 1882 ; S. 262; 1872 ; S. 226; 1861— Nil. 

Section 262 — Note 2 

1. (’92) 1-5 Mad 83 (87) ; 2 Weir 326, Qiiccn-Empress v. Erugadu. 


Section 262 
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Section 262 
Notes 2-3 


provisions api)ly to summary trials equally mtli ordinary trials : 
S. 191,^“ S. 243,2 S. 257,2 S. 342^ and S. 250.® 

As to the applicability of s. 256 to warrant-cases, see s. 256 Note 2. 
Even in cases where a departure from the ordinary procedure is 
provided for, Magistrates should, he careful not to exceed the limits 
upto which such departure is allowed and they should follow strictly 
any special procedure that may be provided for summary trials in 
such cases. Thus, S. 263 dispenses with the recording of evidence and 
the drawing up of a formal charge, but requires the Magistrate to 
draw up a statement giving the particulars mentioned in the section. 
]\Iagistrates should be careful to i^repare this statement as required by 
the section.® Similarly, in appealable cases, it is provided that a 
judgment containing the particulars mentioned in S. 264 should be 
drawn up. An omission to comply with this requirement will be an 
irregularity in the trial.’^ 

3. Sentence that can be passed in summary trials — 
Sub-section (2). — This sub-section prohibits the infliction in 
summary trials of a sentence of imprisonment for any term exceeding 
three months.^ The object of the section is to restrict the passing of 
sentences of imprisonment of considerable length in a summary trial 
from a conviction in which the right of appeal is greatly restricted.^ 

la. (’05) 2 Cri L Jour 187 (188) (Lah), Kanhaya Lai v. Emperor. 

2. (’92) 15 Mad 83 (87, 88) : 2 Weir 326, Queen-Empress v. Erugadu. 

3- (’09) 9 Or. L. J. 583 (584) : 2 I. 0. 365 : 6 Low Bur Eul 20, Ameer Bafcha v. 
Emperor. (Adjournment to accused for calling their witnesses refused.) 

(’95) 1895 Eat 768 (769), Empress v. Keru. 

4. (’40) AIE 1940 Bom 314 (314), Emperor v. Kondiba Balaji. 

(’36) AIE 1936 Oudh 16 (17) : 36 Cr.L.J. 1303 rUl Lucl: Emperor v. Earuna 

Shankar. 

(’35) AIE 1935 All 217 (219) : 57 All 666 : 36 Cr.L.J. 1290, Sia Bam v. Emperor. 
(’26) AIE 1926 Nag 300 (301) : 27 Cr.L.J. 632 : 22 N LE65, Bhagwan v. Emperor. 
(’26) AIE 1926 Sind 1 (2) : 20 S L E 34 : 26 Cr.L.J. 1554 (FB), Emperor v.Nabti. 
(Failure to comply with S. 342 in summons case tried summarily vitiates trial.) 
(’22) AIE 1922 Pat 5 (6) : 23 Cri L Jour 114, Balkcsar Singh v. Emperor. 

(’27) AIE 1927 Cal 250(252) : 54 Cal 286 : 28 Cri L Jour 297, Bechu Lai Eayastha 
V. Injured Lady. 

[But sec (’24) AIE 1924 Mad 30 (30) : 46 Mad 766 : 24 Cr.L.J. 847 (FB), Dharamsingh 
V. Emperor. (S. 342 does not apply to summons-cases whether tried in the 
regular way or summarily.)] 

See also S. 263 Note 6. 

5. (’30) AIE 1930 Mad 929 (929) : 32 Cr.L.J. 207, Palani Goundan v. Erishnappa 
Goundan. (Seasons for ordering compensation must be recorded.) 

(’88) 11 Mad 142 (144) : 2 Weir 314, Queen-Empress v. Basava. 

6. (’74) 22 Suth W E Cr 28 (28), Queen v. Johrie Singh. 

(’92) 15 Mad 83 (87) : 2 Weir 326, Queen-Empress v. Erugadu. 

(’23) AIE 1923 Pat 56 (56) : 23 Cr. L. J. 94, Damodar Das v. Emperor. (Seasons 
for conviction must be given as required by S. 263, cl. {ji).) 

See also S. 263 Note 4. 

7. (’94) 1894 Eat 725 (725), Queen-Empress v. Hussain. 

See also S. 264 Note 1 and S. 537 Note 12. 

Note 3 

1. (’24) 25 Cr.L.J. 240 (240): 76 IndCas 704 (704) (Bang), Nga San Ba v. Emperor. 
(’09) 9 Cri L Jour 23 (23) : 4 Low Bur Eul 338, Po Ea v. Emperor. 

2. (’34) AIE 1934 Bang 116 (117) : 12 Bang 122 : 35 Cr. L. J. 1413, Emperor v. 
Nga Po Tay. 
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■\YhcrG an accused is convicted of a number of offences in a 
summary trial, a separate sentence must be passed in respect of each 
offence^ (as in any other mode of trial). But it bas been held that 
v^here in such a case the accused is sentenced to imprisonment for a 
term of three months in respect of each offence, the sentences must bo 
ordered to run concurrently and not consecutively, as otherwise the 
object of the section will be defeated.^ 

Where a case is tried summarily and referred to a superior 
Magistrate under S.349, the mere fact of such a reference being made 
does not make the trial other than a summary one and the Magistrate 
to whom the case is referred, if he does not try the case anew in any 
way as he is authorized to do under S.349, cannot pass any sentence 
of imijrisonment for a term exceeding the three months’ period 
mentioned in this section.® 

But the prohibition applies only to substantive sentences of 
imprisonment.® Hence, where imprisonment is ordered in default of 
the payment of fine, the term for which such imprisonment is ordered 
may exceed the limits imposed by this section.^ So also, this section 
will not render illegal a sentence of imprisonment in default of 
payment of fine merely by reason of the fact that the aggregate of the 
terms of substantive sentence of imprisonment and of the sentence of 
imprisonment in default of payment of fine exceeds three months or 
by reason of the Magistrate having i^assed a substantive sentence 
of imprisonment for the maximum term allowed by the section.® 
Similarly, the jurisdiction of a Magistrate to order security for keeping 
the peace in cases coming under S.106 is not affected by this section® 
and where such security is ordered, the power to commit to prison in 
default of furnishing the security under S.123 is again unaffected by 
this section.^® 

The section only restricts the term, for which a sentence of 
imprisonment can be passed ; it does not set any limits to the amount 

3. (’34) AIB 1934 Sind 185 (186, 187) ; 28 Sind L B 336 : 36 Cri L Jour 608 
Ghetumal Bckumal v. Emperor. 

4 . (’34) AIB 1934 Bang 116 (117) : 12 Bang 122 :-35 Cri L Jour 1413, Emperor v. 
Nga Po Tay. 

5. (’32) AIB 1932 All 507 (507, 508) : 33 Cri L Jour 472, Gopal v. Emperor. 

See also S. 349 Note 12. 

6. (’40) AIB 1940 Bang 171 (172) : 1940 Bang L B 223 : 41 Cri L Jour 708, The 
King v. Po Httoa. 

7 . (’83) 6 All 61 (61) : 1883 AWN 207, Empress v. Asgliar Ali. 

[Bat see (’21) AIB 1921 Lah 236 (236) : 22 Cr.L.J. 145, Ghasiia Mai v. Emperor.'] 

8. (’40) AIB 1940 Bang 171 (172) : 1940 Bang L B 223 (225) : 41 Cri L Jour 768, 
The King v. Po Htioa. 

See also S. 33 Note 8. 

9. (’86) 1886 All W N 181 (181), Empress v. Lachman, 

Sec also S. 106 Note 13. 

(’04) 1 Cri L Jour 1054 (1055) : 7 Oudh Cas 338, Meghu v. Emperor. (1886 All 
W N 181, followed.) 

10. (’86) 1886 All W N 181 (181), Empress'^. Lachman. 

(’04) 1 Cr.L.J. 1054 (1055) : 7 Oudh Cas 338, Meghu v. Emperor. (Imprisonment 
to be undergone in default of furnishing security is not a part of substantive 
sentence.) 

See also S. 123 Note 8. 
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Note 3 
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Section 268 


1508 EECOKD IN GASES WHERE THERE IS NO APPEAL 

of fhie that can he imposed on the convicted person.^^ Nor is the 
power of the Magistrate to sentence the convicted person to solitary 
confinement under S. 73 of the Penal Code in any way affected hy 
the section.^^ 


263 .== In eases where no a]ppeal lies, the Magis- 
Record in cases trate or Bench of Magistrates need 
not record the evidence of the witnesses 
or frame a formal charge; hnt he or they shall enter 
in such form as the Provincial Government may direct 
the following particulars : — 

( a) the serial number ; 

(h) the date of the commission of the offence ; 

(g) the date of the rexiort or complaint; 

(d) the name of the comxilainant (if any) ; 

(e) the name, xiarentage and residence of the 
accused ; 

(f) the offence comxilained of and the offence (if 
any) proved, and in cases coming under clause 
(d), clause (e), clause (f) ov clause (g) oi sub- 
section (1) of section 260 the value of the 
property in respect of which the offence has 
been committed ; 

(g) the plea of the accused and his examination (if 
any); 

(li) the finding, and, in the ease of a conviction, a 
brief statement of the reasons therefor; 

(i) the sentence or other final order ; and 

(^) the date on which the proceedings terminated. 

n. SubstitutGcI by A. 0. for “Local Government.’’ 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. “The Magistrate or Bench of 

Magistrates need not record the 
evidence of the witnesses.” 

4. “He or they shall enter . . . 

particulars.” 


5. Clause (f) — Particulars of 

offence charged and proved. 

6. Clause (g) — Plea of accused and 

his examination (if any). 

7. Clause (h) — Finding and in case 

of conviction brief statement of 
reasons therefor. 


* 1882 : S. 263; 1872 ; S. 227; 1861— Nil. 


11. (’13) 14 Or, L. J. 105 (lOG) : 35 All 173 : 18 I. C. GG5, Dinanath v. Emperor. 

12. (’83) G All 83 (83) : 1883 AWN 224, Empress v. Annu Khan. 
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Other Topics (miscellaneous) 

Acensed to know tlic cliavpes against Non-comiiliancc — ECcet. See Note= 2 
him. See Note 5. and 7. 

Appeal — Summavy eases. See S. 2G0 Xotes of evidence. See Note .■?. 

^otc 2. 

Delegation to clerk of preparation of nature of oflenec.s. 

record. See S. 265 Note 2. '"• 

dhitries by whom tohe made. See Note-J. Revision. See Note 7. 

Hearing of evidence — Essential. See Strict compliance — Essential. See Notes 
Note 2. 4 and 2. 

1, Legislative changes. — The words “nor the reasons for 
passing the judgment” occurring in the Code of 1S72 after the words 
“need not record the evidence of the witnesses” have been omitted in 
the subsequent Codes. 

The following words rvere for the first time introduced in the 
€ode of 1882 — 

(a) “and in cases coming under clause (d), clause (e) or clause (f) of 

S. 260 has been committed” in clause (f) ; 

(b) “and his examination if any” in clause (g) ; 

(c) "or other final order” in clause (i). 

Code of 1S9S — The words “or clause (g) of sub-s.(l)” were added. 

2. Scope and applicability of the section. — It has been seen 
■under S. 262 that the procedure to he followed in summary trials is the 
same as that in ordinary trials except as otherwise provided. This 
section provides for some of the matters in respect of which the ordinary 
procedure may he departed from in summary trials. It provides that 
in such trials the evidence of witnesses need not be recorded and that 
no formal charge is necessary; but that the Magistrate or Bench of 
j\Iagistrates, as the case maj' be, should enter in the prescribed form 
the particulars mentioned in the section. But the fonn prescribed 
under the section will not he the only record of the case for all 
purposes.^ 

The section applies only to cases in which no appeal lies.” The 
procedure applicable to cases in which an appeal lies is provided for 
in section 264. 

That section provides that in appealable cases in summary trials 
•a judgment should be prepared containing the particulars mentioned 
in this section and the substance of the evidence and that such 
judgment shall be the only record in cases coming under that section. 
The question has arisen whether the exemption from recording the 
evidence of witnesses for which express provision is made in this 
section applies in cases coming under S. 264 also. As to this, see Notes 
nnder section 264. 

It has been seen in the Notes under S. 262 that, except in regard 
to matters for which a different procedure is prescribed or permitted 
for summary trials, it is the duty of the Magistrate in such trials to 

Section 263 — Note 2 

1. (’40) AIR 1940 Pat 272 (274) : 41 Cri L Jour 283, Uohsin Sheikh v. Emperor. 
(First information lodged with police may be referred to.) 

2. (’78) 2 Cal L R 511 (514), In the matter of Slier Mohomed. 


Section 263 
Notes 1-2 
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Section 263 
Notes 2-3 


follow the rules of ordinary procedure as strictly as in ordinary trials. 
Thus, though this section dispenses with the recording of evidence, it 
does not dispense with the hearing of evidence and a finding in a 
summary trial which is based on a refusal or failure to hear evidence 
is as much liable to he upset as a finding in an ordinary trial which is 
assailable on a similar ground.^ 

This section and the other sections in this chapter refer only to 
the summary iirocedure in trials before ^Magistrates and Benches of 
Magistrates oilier than Presidency Magistrates. As to summary 
procedure in trials before Presidency Magistrates, see S. 362, suh-s,(4), 
section 370 and section 441. 

There being so little to he recorded under this section and conse- 
quently there being so little protection from without to the accused 
against the risk of error, haste or inaccuracy, the scanty provisions of 
this section must he strictly complied with and the record must he 
sufficiently exact and full to enable the revisional Court to say whether 
the law has been complied with or not on the points to be recorded.^ 
See also Notes under S.2G2. 

3. “The Magistrate or Bench of Magistrates need not 
record the evidence of the witnesses.” — This section exempts 
the Magistrate or Bench of Magistrates holding a summary trial from 
recording the evidence of witnesses as in ordinary trials.^ The contrary 
view" is against the express provisions of this section and S. 354 and 
cannot be supported. 

3. (’38) iUR 1938 Sind 70 (71) : 32 S L E 684 : 39 Cri L Jonr 474, Choiihram 
Menghraj v. Emperor, 

(’12) 13 Or. L, J, 759 (760): 39 Gal 931: 17 10 H.JahharShcUchr.Tomis Shcildu 
(’05) 2 Cri L Jour 187 (188) (Lab), Kanhaya Lai v. Emperor. 

(’13) 14 Cri L Jour 122 (123): 35 All 136: is I C 682, Eama v. Emperor. (Record 
shows that no evidence Avas taken on a certain essential point.) 

(’05) 9 Cal W N ccxxxvii (ccxxxvii, ccxxxyin), Birbal Sardary. Emperor. (Refusal 
to allow time to accused to adduce evidence in charge of theft.) 

4. (’34) AIR 1934 Lah 596 (597): 15 Lah 277: 35 Cr.L.J. 1464, Abdul y. Emperor. 
(’06) 10 Cai W N 79 (81) : 3 Cr.L.J. 178 : 2 C.L.J. 565, Khosh Md. v. Empress. 

[See also (’38) AIR 1938 Sind 70(71): 32 S.L.E. 684: 39 Cri L Jour 474, Ghoitli- 
rain Menghraj v. Empcror.1 

Note 3 

1. (’40) AIR 1940 Pat 272 (274) : 41 Cri L Jour 283, Mohsin Sheihh v. Emperor. 
(S. 263 must be read as an exception to thegeneral provision contained in S. 355(1).) 

(’38) AIR 1938 Sind 70 (71) : 32 Sind L R 684 : 39 Cri L Jour 474, GhoUhram 
Menghraj v. Emperor. 

(’36) Am 1936 All 319 (319): 37 Cr.L.J. 710, BafizMd.EafiqAhmady. Emperor. 
(’06) 10 Cal W N cclxxix (cclxxix), Mahomed Hosscin v. Keshab Ghandra. 

['21) AIR 1927 All 124 (124, 125) : 49 All 261 : 28 Cr. L. J. 97. Mantoo Tewari y. 

Emperor. (Notes if any taken for own use by Magistrates form no part of record.) 
(’05) 2 Cri L Jour 336 (337, 338) ; 1905 All W N 143, Emperor v. Someshar Das. 
(’13) 14 Cri L Jour 122 (123) : 35 All 136 : 18 Ind Cas 682, Bama v. Emperor. 
(’32) AIR 1932 Oudh 98 (98) : 7 Luck 498 : 33 Cri L Jour 342, Ahmad Jan v. 

Emperor. (But Magistrate is bound to record his reasons for the conviction.) 
(1900) 22 All 340 (341) : 1900 All W N 110, Empress v. Narahi Singh. 

(34) AIR 1934 Bom 157 (158) : 58 Bom 298 : 35 Cri L Jour 841, In rc Tippanna 
Kouiya. (AIR 1927 All 124, approved.) 

(’35) AIR 1935 Rang 106 (107) : T3 Rang 225 : 36 Cri L Jour 892, Emperor v. 
Maung Po Sa^u. (S. 355 does not apply to summary trials.) 

(’27) AIR 1927 Oudh 42 (43) : 28 Cri L Jour 76, Bhawani Bhih v. Emperor. 

2. (’36) 37 Cri L Jour 292 (292) : 160 Ind Gas 413 (Nag), Emperor v. Baujbal. 



EECOKD CASES "WHEBE THEBE IS BO APPEAL loGl 


Although the ^Magistrate or Bench of Magistrates trying a case 
summarily is not hound to record the evidence of witnesses, such 
recording of evidence is not prohibited and in eases of importance, it 
has been held that Magistrates would do well to record the evidence." 
The Sind Judicial Commissioner’s Court has held that evidence so 
recorded will not form part of the record.^® 

Moreover, Magistrates in such cases may take notes of the 
evidence for their own information and use and it has been laid 
down that where a case is likely to he adjourned to a long date, the 
Magistrate ought to take such notes.'* The question arises as to 
whether such notes of evidence, where they are taken, form part of 
the record or are the private property of the Magistrate which he can 
destroy at his option. On this question there is a conflict of decisions. 
On the one hand, it has been held by the High Courts of AUahabad,®" 
Bombaj’® and Eangoon,’^ the Chief Court of Oudh® and the Judicial 
Commissioner’s Court of Sind,® that such notes do not form part of 
the record and can he destroyed by the Magistrate at his option. But 
on the other hand, it has been held by the High Court of Calcutta*® 
and the Judicial Commissioner’s Court of Nagpur** that such notes 
form part of the record and cannot he destroyed by the Magistrate. 
In the undermentioned case*® it has been hold that the failure of 
the Magistrate to sign the memorandum of evidence, assuming that, 
the Magistrate is bound to make such memorandum, is not by itself 
sufBcient to vitiate the trial and conviction. See also the under- 
mentioned cases.*® 

(’22) AIR 1922 Pat 5 (G, 7) : 23 Cri L Jour 114, Balkcsar Singh v. Eni'peror. 

(’28) AIR 1928 Mad 928 (928) : 29 Cri L Jour 584, Kappal Nadar v. Emperor. 
(Court trying case summarily is not relieved of the duty of making a precise 
record of the evidence adduced before it.) 

3. (’36) AIR 1936 Sind 40(40): 37 Cr.L.J. 465, Alwiperor v. Hemandas Devansingh. 
(’91) 14 Mad 223 (224) : 1 Weir 848, Empress v. Srthha Singh. 

3o. (’36) AIR 1936 Sind 40 (40) : 37 Cr.L. J. 465, Emperor v. Hemandas Devan- 
singh. (Succeeding Magsitrate cannot act on such evidence under S. 350.) 

4. (’31) AIR 1931 Bom 142 (143): 32 Cr.Ii. J. 276, Hanifabaiv. Mahomed Yakiib,. 

5. (’27) AIR 1927 All 124 (124, 125) : 49 All 261 : 28 Cr. L. J. 97, Mantoo v. Emperor. 
(’27) AIR 1927 All 480 (481) : 49 All 562 : 28 Cr. L. J. 442, Ismail v. Emperor. 

[But sec (’27) AIR 1927 All 157 (157) : 49 All 131 ; 28 Cr. L. J. 88, Atma Bam v. 
Emperor. (Submitted not good law in view of A I R 1927 All 124 which was 
decided later and was a Bench decision.)} 

6. (’34) AIR 1934 Bom 157 (158) : 58 Bom 298 : 35 Cr. L. J. 841, In re Tippanna 
Koutya. 

7. (’35) AIR 1935 Bang 106 (107) : 13 Rang 225 : 36 Cri L Jour 892, Emperor v. 
Maung Po Saw. 

8. (’27) AIR 1927 Oudh 42 (43) : 28 Cri L Jour 76, Bhawani Bhih v. Emperor. 

9. (’25) AIR 1925 Sind 284 (284) : 19S,L.R. 136: 26Cr.L. J. 1026, Bahimtullah 
Ibrahim v. Emperor, 

10. (’21) AIR 1921 Cal 165 (165, 166) : 48 Cal 280 : 22 Cri L Jour 462, Satish 
Chandra v. Manmatha Nath. 

11. (’26) AIR 1926 Nag 79 (79) : 26 Cri L Jour 1454, Lai Chand v. Emperor. 

12. (’40) AIR 1940 Pat 272 (274) : 41 Or. L. J. 283, Mohsin Sheikh v. Emperor. 

13. (’20) AIR 1920 Pat 654 (654) : 21 Cr. L. J. 229. Jagdish Prasad y. Emperor. 
(The Court will insist upon the production of the original record of statements- 
made by witnesses on which the accused were convicted.) 


Section 26S 
Note 3 . 
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'Section 263 This section applies only to cases where no appeal lies. As to tho 

Notes 3-4 question ■whether in cases in -which an appeal lies tho i\Iagistrate is 
bound to record tho OA’idonco as in ordinary trials, soo Notes under 
section 2Gd. 

4. “ He OP they shall enter . . . particulars.” — This section 
requires the Court in a summary trial to prepare a record in the form 
that may bo prescribed by tho Provincial Government containing the 
various particulars mentioned in clauses (a) to (j) of the section. By 
implication this dispenses -u-ith tho recording of a judgment in the 
form laid down by s. 867.^ But the record prescribed by this section 
must be prepared scrupulously and carefully and must be complete in 
iill tho particulars specified in the section." The particulars must be 
recorded in separate columns; lumping together in the same column 
Jill the particulars is not ]iropcr.'‘ The record must bo prepared at the 
time of tho trial; its preparation after the close of tho trial is not 
sufficient.'* Further, the record must bo prepared by the presiding 
ofiicer of the Court itself. Except in cases where he is authorized to 
use tho services of an ofiicer appointed for the purpose under S. 2G5, 
sub-s.(2), ho cannot depute a clerk to prepare tho record." 

But the failure' of the Magistrate to prepare the record as required 
by this section will not by itself justify the (juashing of the conviction 
unless it has caused jirejudice or occasioned failure of justice. Thus, 
where a IMagistratc failed to enter tho date of tho commission of the 
•offence, it Avas held that the conviction could not bo sot aside unless it 
Avas shoAvn that the defect had led or could possibly have led to any 
prejudice or failure of justice.® 

The register ])roimred under this section forms part of the record 
.and under S. 5-lS tho accused is entitled to copies of it if he applies for 
them.^ 

•(’20) AIR 1920 Pat 492 (493) : 21 Cri L Jour G30, Tiilu Sahu v. Emperor. [Ecla 
that Magistrate would have exercised a better discretion it lie had given accused 
copies of liis notes of evidence.) 

'(’75) 24 Suth W R Cr GG (GG), Queen v. Doma Bam. (A trial must be considered 
to be summary if the procedure is suminaiy, notwithstanding that the record i.s 
made at great length and the decision is come to with great care.) 

Note 4 

1. (’20) AIR 1920 All 79 (80) ; 21 Cr. L. .T. 442, Bliola Nailix. Emperor. (Section 
requires only a finding accompanied by statement of reasons therefor.) 

"2. (’74) 22 Suth 'W R Or 28 (28), Queen v. Johirc Singh. 

'(’00) 4 Cri L .Tour 40 (41) : 12 Bur L R 151, Saminaihan Chetf;/ v. Bangoon 
I^tnnicipality. 

(’99) 21 All 189 (192) : 1899 A W N .34, Quecn-Einprcss v. EukximU Lnl. 

■(’82) 1882 All AA’’ N 59 (59), Emimcss \. Modho. (No compliance of provisions in 
clauses (f) and (h) — Illegal.) 

See also S. 2G2 Note 2. 

3. (’22) 23 Cri L Jour IGl (1G2) : G5 Ind Cas 025 (Lah), Ghvlam Md.w Emperor. 

4. (’92) 15 JIad 83 (87) : 2 AA’'eir 32G, Queen-Empress v. Erugadn. (Record 
prepared after close of trial from memory or rough notes — Illegal). 

•5. (’83) G Mad 39G (399) : 2 AA’eir 328, Subramanya Iyer v. Queen. 

•6. (’40) AIR 1940 Pat 272 (273) : 41 Cri L .Tour 283, Mohsin ShcUch v. Emperor. 
■See also S. 2G5 Note 2. 

7. (’10) 11 Cr. L, J. 17 (18) : 4 I. C. Gll : 1909 Pun Re No. 9 Gr,MangaiBamT. 
Emperor. 
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5. Clause (f) — Particulars of oifence charged and proired. 
— Though this section dispenses ■n-ith the framing of a formal charge 
in cases coming under it, the record prepared under the section must 
specify both the offence complained of and proved,^ The accused is 
entitled to knou’ clearly the offence -n-ith which he is charged to the 
same extent as in ordinary trials." The record must show that the 
accused was not in any way iirejudiced in this respect. The specifica- 
tion of the offence in the record should bo sufficiently full and clear 
to give the accused sufficient notice of what he is charged with and 
what ho has to meet.® The principles in conformity with which 
charges must be framed in warrant-cases apply to the imrticulars to 
be recorded under this section.'* The mere mention of the section 
under which the accused is charged is not enough." Similarly, the 
prohibition of misjoinder of charges applies to summary trials as well 
as to ordinary trials and the record must show that there was no 
misjoinder.® Where there are several accused the offences charged 
against each should bo distinctly stated." 

Where the offence complained of is an offence of theft or other 
offence falling under clauses (d) to (g) of sub-s.fl) of s. 2G0, the value 
of the property in respect of which the oft’ence was committed must 
also bo specified in the record in order to make it clear that the offence 
was one which could bo tried in a summary way.® But the mere 
failure to do so is not sufficient to raise any question of possible or 
probable prejudice or failure of justice, so as to warrant the setting 
aside of the conviction unless it is shown that there was a real defect 
of jurisdiction by reason of the property exceeding Es. 50 in value.® 

6. Clause (g) — Plea of accused and his examination (if 
any). — The record should contain the plea of the accused and 

Note 5 

1. (’OG) 4 Cri L Jour 40 (41) : 12 Bur L E 151, Saminathan Chcttij v. Bangoon 
Municipalilii. 

■(’82) 1882 All W N 242 (242), Empress v, Ghoteg Lai. 

(’82) 1882 All W N 59 (59), Empress v. Madho. 

2. (’82) 1882 All W N 59 (59), Empress v. Madho. 

[See (’39) AIE 1939 Nag 87 (88) : ILK (1939) Nng 457 : 40 Cr. L. .1. S4G, il/tosaa 
V. Emperor. (The ciroumsfances of the offences complained of should be 
explained to the accused whether in a warrant-case or summons-case tried 
summarily.) 

3. (’82) 1882 All W N 59 (59), Empress v. Madho. 

(’12) 13 Cri L Jour 224 (224) ; 14 Ind Cas 320 (Cal), Jharu Shcilch v. Emperor. 

4. (’12) 13 Cr L J 224 (224) : 14 Ind Cas 320 (Cal), Jharu Sheilch v. Empero/r. 

5. (’03-04) 2 Low Bur Kul 43 (44), Emperor v. Maung Cho. 

■(’OG) 4 Cri L Jour 40 (41) : 12 Bur L E 151, Saminathan Ghcttij r. Rangoon 
Municipality. 

6. (’12) 13 Cri L Jour 224 (224) : 14 Ind Cas 320 [Ga\),Jharii,ShcihUv. Emperor. 

7. (’03-04) 2 Low Bur Eul 43 (44), Emperor v. Maung Cho. 

8. (’91) 1891 All 'W N 183 (183), In the matter of Slico Sahai Bhagat. 

(’19) AIE 1919 All 64 (64) : 21 Cri L Jour 28, Udit Narain v. Emperor. 

(’73) 20 Suth 'W B Cr 17 (17), Empress v. Ahheen Farida. 

(’06) 10 Cal "W N ccxxxiii (coxxxiv), Ghaitan Gharan Maity v. Kala Chand 
Shamanta. 

(’22) AIE 1922 Pat 227 (228) ; 25 Cri L .Tour 545, Brig Nandan v. Emperor. 

•9. (’40) AIE 1940 Pat 272 (274) : 41 Cri L Jour 283, Mohsin Sheihh v. Emperor. 


Section 263 
Notes 5-6 
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Section 263 
Note 6 


particulars as to liis examination by tbo Coiirt.^ The accused must be 
asked to state bis plea as in ordinary trials." Further, the accused 
must be examined under S. 3il2 with a view to enable him to explain 
any circumstances appearing against him after the case for the iwose- 
cution has been closed and before the accused is called on to enter 
upon his defence.^ The general view is that the Court is bound to 
examine the accused under section 312 in summary trials, whether of 
summons-cases or of warrant-cases.'^ The use of the words “if any” 
in tliis clause does not make it optional with the Court to apply the 
provisions of s. 312 to summary trials.^ The words cover only cases 
where the accused pleads guilty or owing to the weakness of the 

Note 6 

1. (’35) AIR 1935 Sind 193 (193) : 3G Cr.L.J. 1181, Dcvjvnal v. Emperor. (It is 
not a compliance with this obligation to state merely the plea of the accused. 
The prisoner’s own plea and examination should be recorded in the form 
provided for that purpose by the Local Government.) 

(’28) AIR 1928 All 2GG (2GG) : 29 Cri L .Tour 2G5, Murat Singh v. Emperor. 

(’05) 9 Cal W N Ixxvi (Ixxvi), Shib Chandra Ray v. Xanda Rani Dasi. 

2. (’05) 9 Cal W N Ixxvi (Ixxvi), Shib Chandra Ray v. Nanda Rani Dasi. 

3. (’38) AIR 1938 Sind 70 (71) : 32 Sind L R G81 : 39 Cri L .Tour 171, Choithram 
Mcnghraj v. Emperor. 

(’37) AIR 1937 Sind 301 (301) : 32 S.L.R. 30 : 39 Cr.L..T. 59, Emperor v. Shivalomal. 
(’30) AIR 1930 Oudh 1G^7):11 LuclclGl:3G Cr.L. .1.1303, Emperor \. Kanina- 
shanhar, (Prejudice may bo presumed where S. 312 has not been complied with.) 
(’22) AIR 1922 Pat 5 (G) : 23 Cri L .Tour 111, Balhcshar Singh v. Emperor. 

(’2G) AIR 192G Nag 300 (300, 301) : 22 Nag L R G5 : 27 Cr. L. .T. G32, Bhagman 
v. Emperor. 

(’22) MR 1922 Pat 29G (297): 23 Cr.L..T. 110, PnmcsbtMrLaZf Millar v. Emperor. 
(’21) AIR 1921 Pat 11 (12) : G Pat L .Tour 171 : 22 Cri L .Tour 127, Gulam Rasul 
v. Emperor. (OfTonce under S. 218, Bongal Municipal Act, 1881.) 

(’2G) AIR 192G Sind 1 (2):20SindLR31:2CCr.L..T.1.551(FB), Emperor v.Nabu. 
(’ll) AIR 1911 Cal GG3 (GG3);11 Cal 713: 1.5Cr.L..T.190, jl/cf.iIo.sscm v. Emperor. 
(’22) AIR 1922 Lah 15 (17) : 23 Cr,L..I. 1.51, Haji Muhamad Bahsh v. Emperor. 

4. (’10) AIR 1910 Bom 311 (311, 315), Emperor v. Kondiha Balaji. 

(’3G) AIR 1930 Oudh 1G(17) : 30 Cr.L..J. 1303 : 11 Luck IGl, Emperor v. Kanina- 
shanhar. (Summons-case.) 

(’35) AIR 1935 A11217 (218) ; 3GCr.L..T. 1290 : 57 All CGG,^^^;;! v.Pmpcror. (Do.) 
(’35) AIR 1935 Sind 193 (193) : 30 Cri L Jour 1181, Dcvjimal v. Emperor, 
(Warrant-case.) 

(’31) AIR 1931 Lah 9G (9G): 15 Lah 60:35 Cr. LJ. 1391, Karam Din v. Emperor. 
(Summons-case.) 

(’31) AIR 1931 Lah 153 (151): 32 Cr.L.J. 70S, Bhimsen Sacnar x. Emperor. (Do.) 
(’30) 31 Cri L .Tour G13(G14);121I,C. 70(Cal),AIo)/;!(dc?i?iAfca:r v. JSmpcror. (Do.) 
(’27) AIR 1927 Pat 3G9 (370) : G Pat 504 : 28 CriL Jour 1037, Parsolim Das v. 
Emperor. (Do.) 

(’22) AIR 1922 Pat 29G(297):23Cr.L..T.110, Parmeshwar Lai v. Emperor. (Do.) 
(’ll) AIR 1911 Cal GG3 (G03) : -11 Cal 713 : 15 Cri L Jour 190, Mahomed Hosscin 
X. Emperor. (Warrant-case.) 

[But see (’21) AIR 1921 lilad 30 (31) : IG Mad 76G : 21 Cr.L.J. 817 (FB), Dliaram 
Singh x. Emperor. (Summons-case.) 

(’93-1900) 1893-1900 Low Bur Rul G38, Ega Po Way x. Queen-Empress.) 

Sec also S. 312 Note 3 which shows n conflict of decisions as to applicability of 

S. 312 to summons-cases.] 

See also S. 2G2 Note 2. 

5. (’37) AIR 1937 Nag G7 (G7) : ILR (1937) Nag 228 : 38 Cr. L. J. 351, Budhulal 
V. Emperor. 

(’20) MR 1920 Nag 300 (300) : 22 NagLR 65 : 27 Cr.L.J. 632, Bhagwan v. Emperor. 
(’2G) AIR 192G Sind 1 (2) : 20 Sind LR 31: 26 Cr.L.J. 1551 (FB), Emperor x. Nabu. 
(’35) AIR 1935 All 217 (219) : 57 All 660 :3G Cr.L.J. 1290, Sia Ram v. Emperor. 
(’35) AIR 1935 Sind 193 (193) : 36 Cri L Jour 1181, Dcvjimal v. Emperor. 
(Examination under S. 312 need not be taken with all formalities under S. 361, 
Cr. Pro. Code.) 
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prosecution evidence the accused can he acquitted without his being 
examined under S. 342.® But the examination of the accused need not 
he recorded in the manner laid down in S.3C4.^ (See S.3G4, clause (4h) 
It has been held that even the failure to record the particulars of the 
examination as required by this section is only an irregularity' covered 
by S. 537 and does not vitiate the trial where the accused has not been 
in'ejudiced.® 

7. Clause (h) — Finding and, in case of conviction, brief 
statement of reasons therefor. — Where the finding is one of 
conviction, the record must contain a brief statement of the reasons 
for conviction.^ The statement of reasons may be brief ; - but the 
brevity must not tend to obscurity'.^ The statement must be sufficient 

6. (’37) AIR 1937 Nag G7 (07) : ILE (1937) Nag 2'28 : 38 Or. L. J. 354, Bitdhnlal 
V. Emperor. 

(’26) AIR 1926 Sind 1 (2):20SindLR 34 : 26 Cr.L. J.1554(FB), Saperor v.A’^ofia. 
026) AIR 1926 Nag 300(300):22NagLR65:27Cr.L.J. G32,B7i<2j77i;a» v. Emperor. 
[See (’40) AIR 1940 Bom 314 (315), Emperor v. Kondiha Balaji. (The words ‘if 
any’ merely indicate that if the accused makes no statement there is nothing 
to record.)] 

7 . (’36) AIR 1936 Oudh 16 (17) : 11 Luck 461 : 36 Cri L .Jour 1303, Emperor v. 
Karuiiashanliar. (But some notes must he made of the examination of the 
accused.) 

(’27) AIR 1927 Pat 369 (370) : Pat 501 ; 28 Cri L Jour 1037, ParsJiotim Das v. 
' Emperor. (Section 364 itself says that it is not necessary for the Magistrate in 
a summary trial to record the examination in detail.) 

(’35) AIR 1935 Sind 193 (193) : 36 Cri L Jour 1484, Dcvjimal v. Emperor. 

8. (’35) AIR 1935 All 217 (219) : 36 Cr.L.J. 1290 : 57 All 666, Sia Bam v. Emperoi', 

Note? 

1. (’40) MR 1940 All 193 (195) : 41 Cri L Jour 498, Dal Cliand v. Emperor. (A 
judgment which merely states that the accused ‘is fined Es. 25 or two months 
rigorous imprisonment in default’ is no judgment at all according to law.) 

(’39) AIR 1939 Oudh 37 (38) : 40 Cr. L. J. 141 : 14 Luck 325, Baijoo v. Emperor. 
(’37) AIR 1937 Mad 480 (480) : 38 Cri L Jour 581, Eannayya v. Venliatcsam. 
(’27) AIR 1927 Nag 250 (251) : 28 Cri L Jour 495, Nisarali v. Secretary, Munici- 
pal Committee, Nagpur. 

(’21) AIR 1921 Oudh 240 (240) ; 24 Oudh Cas 293 : 23 Cri L Jour 427, Emperor 
V. Mian Jan. 

(’32) AIR 1932 Oudh 98 (98) ; 7Luck498: 33 Cr.L.J. 342, Ahmad Janv. Emperor. 
(’19) AIR 1919 Pat 253 (253) : 20 Cri L Jour 431, Janhey Bai v. Emperor. 

^20) AIR 1920 Pat 138 (138) : 21 Cri L Jour 656, Maqsood Alam v. Emperor. 
(’23) AIR 1923 Pat 56 (56) : 23 Cri L Jour 94, Damodar Das v. Emperor. 

(’28) AIR 1928 Mad 197 (197) : 51 Mad 338 : 29 Cri L Jour 207, Lalamma v. 
Emperor. (It is not clear whether trial in this case was a summary one — Offence 
not mentioned.) 

(’83) 1883 All W N 114 (114), Empress v. Girioar Dial. 

(’80) 6 Cal L E 273 (275), In the matter of Doiolat Singh. 

(’79) 1879 Pun Re No 6 Cr, p. 11 (11, 12), Jaggat Bam v. Empress. 

(’05) 9 Cal W N Ixxv (Ixxvi), Emperor v. Ealadhar Maiii. 

(’02) 6 Cal W N 40 (40), Dinanath Taluhdar v. Jogendra Narain. 

(’82) 8 Cal 195 (197, 198), Empress v. Badoi Nath Shaha. 

(’33) 1933 Mad W N 736 (737), Mabub Sahib v. Eesavalu Chetty. 

(’74) 22 Suth W ECr 28 (28), .Empress v. Johric Singh. (Other irregularities also.) 
(’82) 1882 All W N 242 (242), Empress v. Ghofey Lai. 

(’82) 1882 All W N 59 (59), Empress v. Madho. (No compliance with cl. (f) also 
of this section — Illegal.) 

2. (’39) AIR 1939 Oudh 37 (38) : 40 Cr.L.J. 141 : 14 Luck 325, Baijoo y. Emperor. 
(’20) AIR 1920 All 79 (80) : 21 Cri L Jour 442, Bholanath v. Emperor. 

(’99) 21 All 189 (192) : 1899 All W N 34, Queen-Empress v. Mukundi Lai. 

3 . (’39) AIR 1939 Oudh 37 (38); 40 Cr.L.J. 141 : 14 Luck 325, Baiyoo v. Emperor. 
(’99) 21 All 189 (192) : 1899 All W N 34, Qtieen-Empress v. Mukundi Lai. 
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156G EECOBD IN CASES WHERE THERE IS NO APPEAL 

to enable a Court of revision to judge whether tlio lower Court had 
sufficient material before it for convicting the accused.’^ The reasons 
must refer briefly to the evidence in support of the conclusions of the 
Court.® Merely saying “I believe the prosecution” is not enough as 
this is only a conclusion and not a reason.®^ Where the reasons for 
conviction are not properly recorded with the result that, when the 
matter goes before a Court of reA’ision, the latter feels a douht as 
to the guilt of the accused, the benefit of the doubt must go to the 


4. (1900-02) 1 Low Bin- Eul 208 (209), Me Da Li v. Croivn. 

(’85) 1885 All W N 213 (213), Eviprcss v. Molia^i. 

(’24) AIR 1924 Ouclh 297 (299) : 24 Cr. L. J. 91C, Emperor v. Jagmohan Das. 

(’05) 2 Cr. L. J. 375 (370) : 3 Low Bur Eul 3, Kiichi v. Emperor. (Record must 
show necessary ingredients of offences charged.) 

(’ll) 12 Cr. L. .T. 280 (280) : 10 I. C. 921 (L B), Kcl Foon v. Emperor. (Offence 
under S. 30, Rangoon Police Act, 1899). 

(’09) 10 Cri L. J. 216 (216) : 2 Sind L R 3, imperaior v, Dino. 

(’15) AIR 1915 Sind 53 (53):10 Or.L.J. 713:9 ,S L R 80, Dam Harakh v. Emperor. 

(’12) 13 Cr. L. J. 703 (709) : 16 I. C. 516 (All), Brij Basi Lai v. Emperor. 

(’06) 3 Cr. L. J. 178 (180) : 2 C. L. .1. 565 : 10 C W N 70, Khosh Md. v. Empress. 

(’29) AIR 1929 Lah 378 (379) : 10 Lah 231:29 Cr.L.J. 877, Dm Md. v. Emperor. 

(’30) AIR 1930 Lah 481 (482) : 32 Cr. L. J. 50, Aiam Parkasli v. Emperor. 

(’3l) AIR 1931 Lah 33 (38) : 32 Cri L Jour 532, Baliram v. Emperor. (Offence 
under S. 32, Police Act, 1861.) 

(’23) AIR 1923 Mad 185 (180): 46 Mad 253:24 Cr.L..1. 84, Jure Dervish Il'iissam, 

(’87) 1887 Pun Re No. 7 Cr, p. 10 (11), Mchtab v. E 7 nprcss. 

(’13) 14 Cr.L.J. 594 (594); 21 1. C. 460:16 Oudh Cas 3o7,Jagannath \. Emperor, 

(’95) 1895 Rat 778 (779), Queen-Empress Jlarigopal. 

(’18) AIR 1918 Pat 484 (485) ; 19 Cr. L. J. 719, Jankidcr v. Baghunath Lai. 

(’8l) 6 Cal 579 (580, 581), Empress v. Punjab Singh, 

(’94) 18 Bom 97 (98), Empress v. Shidgauda. (Simply stating “witnesses called 
by complainant support the complainant; witnesses for accused do not say that 
accused has not committed the offence’’, is not sufficient.) 

(’99) 1899 All W N 81 (82), Empress v. Muhammad Hani jj. 

(’89) 1889 Pun Re No. 5 Cr, p. 37 (40), Slier Singh v. Empress. 

(l900) 27 Cal 450 (451), Ainuddi Sheikh v. Empress. (Offence under S. 25, Indian 
Forest Act, 1878 now S. 20 of Indian Forest Act, 1927.) 

(’99) 3 Cal W N 281 (282), Lalit Mohan v. Chunder 3Iohan. 

(’86) 1880 All W N 181 (181), Empress v. Lachman. 

(’99) 13 C P L R 17 (IS), Empress v. Bhikia Marar. 

(1900-02) 1 Low Bur Rul 95 (95), Vadivaloo Swamp v. Croivn. 

(’28) AIR 1928 All 206 (267) ; 29 Cri L Jour 265, Murat Singh v. Emperor, (No 
compliance with cl. (g) also.) 

(’32) -MR 1932 Oudh 98 (98): 7 Luck 498: .33 Cr.L.J. 342, Ahmad janx. Emperor . 

(’74) 22 Suth W R Cr 28 (28), Queen v. Johric Singh. 

(’34) AIR 1934 Lah 596 (597) : 15 Lah 277 : 35 Cri L Jour 1404, Abdul Eahman 
V, Emperor. (Bare reference to section of statute is not enough.) 

[See also (’40) AIR 1940 All 195 (195): 41 Cr. L, J. 498, Dal Ghand v. Emperor. 
(Statement must show on the face of it that the cases of both parties have 
been carefully and properly considered.)] 

5. (’06) 10 Cal W N cclxxix (cclxxix), Mahomed Hossicn v. Ecshab Chandra. 

(’99) 21 All 189 (190) : 1899 AWN 34, Empress v. Mukundi. 

(’30) AIR 1930 Lah 481 (482) : 32 Cid L Jour 50, Atam Parkash v. Emperor. 

(1900-02) 1 Low Bur Eul 45 (40), Emprcssx.Bashin. (S. 336, Penal Code — Where 
offence is not one which is defined in the way in which, for example, the offence 
of theft is defined, these reasons must include a statement of facts sufficient 
prima facie to constitute the offence — Held facts proved no offence.) 

(’35) AIR 1935 Sind 144 (144): 37 CriLJour 715, Dayaram Satoomalx. Emperor. 
(Record should contain a clear statement of facts constituting offence and must 
show that each of the ingredients necessai’y for conviction has been considered 
and held proved by the Magistrate.) 

[Sec (’31) AIR 1931 Bom 142(143):32 Cr.L.J. 276, Ha?ii/a5ai x.MahomedYakub.] 

5a. (’34) AIR 1934 Lah 596 (598) : 15 Lah 277 : 35 Cr.L.J. 1464, Abdul Eahman 
V. Emperor. 
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nccusecl.® But wliere, despite the defectiveness of the record in this Section 26S' 

particular the Court of revision is satisfied, from the other material Note 7 
on the record, that the conviction vas right, it Tvill not he upset 
merely because of the non-compliance rvith this section, such non- 
compliance being merely an irregularity within S. 537." 

Section 441 provides that when the record of the proceeding of 
any Presidency Magistrate is called for by the High Court under 
section 435, he may submit a "written statement of the grounds of his 
decision and that the High Court should consider such statement 
before upsetting his decision. There is no such provision in the case 
of other JIagistrates and so, when the reasons for conviction are not 
recorded as required by this section and the matter goes up before a 
Court of revision, the lower Court cannot send any written statement 
of reasons for its decision for the consideration of the Court of revision.** 

The section requires reasons to be recorded only in case of convic- 
tion; no reasons need be recorded for an acqnittaV or a sentence.^** 


2,64/*' III every ease tried summarily by a Section 265- 
Record in appeal- Magistrate or Bench in which an 
able cases. appeal lies, such Magistrate or Bench 

shall, before passing sentence, record judgment 
embodying the substance of the evidence and also the 
particulars mentioned in section 263. 

(2) Such judgment shall be the only record in 
cases coming within this section. 

1. “Judgment embodying the substance of the eyidence.” — 

The language of the section is imperative. In a case coming within 
the section, the judgment ought to embody the substance of the 
evidence adduced on both sides.^ The substance of every separate 

* 1882 : S. 264; 1872 ; S. 228; 1861 — Nil. 

6. (’31) AIE 1931 Lab 33 (38): 32 Gri L Jour 532, Bali Bam v. Emperor. (Ofience 
under S. 31, Police Act.) 

7. (’25) AIB 1925 Bom 138 (139); 20 Cr.L. J. 466, Emperor v. Namdeo Laliinan. 

8. (’05) 9 Oal W N Ixxv (Ixxvi), Emperor v. Haladar Maiti, 

9. (’06) 3 Or. L. J. 433 (436): 12 Bur L B 59, Narayanasivamy v. A. Blalie. 

10. (’40) Am 1940 Nag 264 (265) : 41 Gri L Jour 544, Provincial Govt. C. P. and 
Berar v. Bhivram, 

Section 264 — Note 1 

1. (’24) AIE 1924 Oudb 167 (167) : 24 Gri L Jour 484, Salim v. Emperor. 

(’09) 9 Gri L Jour 23 (23) : 4 Low Bur BvAZ^^tPoKaw. Emperor. 

(’74) 1874 Pun Be No. 2 Gr, p. 3', Balcklm v. Croton. (Mere reference to obaracter 
of evidence is not sufficient.) 

(’28) AIE 1928 Bom 433 (433) : 29 Gri L Jour 1005, Nurudin v. Emperor. (Sub- 
stance to be plainly stated and not to be left for inference by High Court.) 

(’94) 1894 Eat 725 (725), Queen-Empress v. Eusein. 

(’34) Am 1934 Oudb 177 (178) : 35 Cr. L. J. 677, Emperor v. Akbar Ali. (Where- 
the Magistrate merely -wrote in one sentence that the accused -were entitled to- 
the benefit of the doubt and acquitted them, held that there was no judgment in 
the eye of law and that the acquittal should be set aside.) 

[See (’36) 37 Gri L Jour 292 (292) : 160 Ind Gas 413 (Nag), jS«^^)flJ•orv.B;^«y■6a^.].. 

See also S. 262 Note 2. 
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Section 26$ 
Notes 1-2 


deposition need not be recorded, but only the substance of the evidence 
as a whole need be given.^ But, it is not sufficient compliance with 
the law to state that “ the witnesses for the prosecution support the 
statement of the complainant” and “the statement of the witnesses 
examined by the accused is very conflicting.”® Further, it must be 
remembered that the substance of the evidence is a matter quite 
distinct from the facts which may be considered as. proved by the 
evidence. Hence, a mere statement of the facts which the evidence of 
certain witnesses is considered to have proved is not sufficient.®^ The 
substance must be stated plainly and must not be left to be deduced 
by inference.®'^ The substance of the evidence should be so recorded 
as to enable the appellate Court to judge if there are sufficient 
materials for the decision.'* 

The failure to set forth the substance of the evidence is fatal to 
the case® because it prejudices the accused in that it prevents the 
proper disposal of the aj^peal that he is enabled to make.® 

2. Sub-section (2) — “Such judgment shall he the only record 
in cases coming within this section.” — Section 263 expressly 
provides that in cases coming under that section it is not necessary to 
record the evidence of witnesses or frame a formal charge. There is no 
such express provision in this section. But the efi'ect of the provision 
in sub-section (2), that the judgment in’opared in accordance with sub- 
section (l) should be the only record in the case, is to dispense with the 

2 . (’76) 25 Suth 'W R Or 6 (7), Krislodhone Dutt v. Chairman, Munici'pal Com- 
missioners of Calcutta. 

(’29) AIR 1929 Ouclli 151 (152) : 30 Cri L Jour 557, Jamna Prasad v. Emperor. 
[But sec (’09) 9 Cr.L. J. 23(23) : 4 L.B.R. 338, Po Ka v. Emperor. (Personality 
of each witness and the circumstances in which he, was in n position to observe 
relevant facts should appear briefly but clearly on the record.)] 

3. (’24) AIR 1924 Oudh 167 (107) : 24 Cr. L. J. 484, Salim v. Emperor. (Record 
ought to show how the witnesses came to be on the spot and how much of the 
affair they saw.) 

3a. (’09) 9 Cri L Jour 23 (23) : 4 Low Bur Rul 338, Po Ea v. Emperor. 

3b. (’28) AIR 1928 Bom 433 (433) : 29 Cr. L. J. 1005, Nurnddin Sheikh Adam 
V. Emperor. 

4 . (’09) 9 Cri L Jour 23 (23) : 4 Low Bur Rul 338, Po Ea v. Emperor. 

(’29) AIR 1929 Oudh 151 (152) : 30 Cri L Jour 557, Jainna Prasad v. Emperor. 
(’78) 1 All 080 (682), Empress of India v. Eanran Singh. (The prisoner’s right 
of appeal must not be defeated in consequence of an imperfect statement of the 
substance of evidence.) 

[Sec (’97) 1897 Rat 934 (934, 935), Queen-Empress v. Nawajbai.] 

[But sec (’31) AIR 1931 Mad 233 (233) : 32 Cri L Jour 689, Stthramania Maistrij 
V. Nachiar Animal. (Whether the Magistrate is to give such complete summary 
of evidence as to afford material for appeal or merely a statement of evidence 
which he thinks substantial rests with the Magistrate.)] 

5. (’28) AIR 1928 Bom 433 (433) : 29 Gv. 'h.3.1QQ5,Euruddin Sheikh y. Emperor. 
(’74) 1874 Pun Re No. 2 Cr, p. 3, Bakkhu v. Crown. 

(’94) 1894 Eat 725 (725), Queen-Empress y. Huscin, 

,(’82) 1882 All W N 178 (179), Empress v. Lalji. 

[But see (’78) 1 All G80 (682), Empress of India v. Eanran Singh. (Appellate 
Court need not quash conviction, but may remand case directing trial Court to 
remedy defect, if necessary, by re-examining witnesses.)] 

•6. (’28) AIR 1928 Bom 433 (433 ) : 29 Gr.Jj. 3. 1005, Nuruddin Sheikhy. Emperor . 
See also S. 262 Note 2 and S. 537 Note 12. 
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recording of the evidence of -witnesses^ and the framing of a formal 
charge" even in cases coining under this section. Even if the evidence 
of witnesses is actually recorded or the Court takes rough notes of the 
evidence, such evidence or notes cannot form part of the record in 
\-iev of the oppress provision of sub-section (2) and the a.p]iGlliiio 
Court cannot travel beyond the judgment to any other material in 
order to test the substance of the evidence forming iiart of the 
judgment.'* 

265.* (1) Eecords made under section 263 
Language of record and judgments recoidcd under 
and judgment. SBction 264 sliall be written bj’’ the 

presiding officer, either in English or in the language 
of the Court, or, if tbe Court to which such presiding 
officer is immediately subordinate so directs, in such 
officer’s mother-tongue. 

(2) The Provincial Government may authorize 
Bench may be any Bench of Magistrates empowered to 

authorized to.*'/.^ mj n 

-employ clerk. ti’y offences siimmarily to prepare the 

* 1882 ; S. 265; 1872 : Ss. 229, 230; 1861 — Nil. 


Note 2 

1. (’27) AIR 1927 All 124 (124, 125) : 49 All 261:28 Or. L. J. 97, llanloo Tewari 
V. Emi)cror. (S. 2G4 is not controlled by S. 355, Cr. P. C.) 

•(’27) AIR 1927 Bom 426 (428) : 28 Gri L Jour 537, Chimanlal v. Emperor, (Rough 
notes of evidence do not form part of the record.) 

(’03) 2 Cr. L. J. 375 (376) : 3 Low Bur UnlS.Kuchiy. Emperor. (S. 355, Or. P. C., 
merely pre.soribo3 a briefer record in summons cases and other cases which may 
he tried summarily when tlioy arc ns a matter of'fact tried regularly.) 

(•25) AIR 1925 Sind 284 (284): 19 Sind LR136:26 Cri L Jour 1026, Balmntullah 
V. Emperor. (Bough notes should not be attached to the record — An attempt to 
increase the record by so doing is illegal.) 

■(’31) AIR 1931 Mad 233 (233); 32 Cri.L.J. 689, Suhrainania v. Nachiar Ammal, 
(’3-4) AIR 1934 Bom 157 (158) : 58 Bom 298 : 35 Cri L Jour 841, In re Tippanna 
Eoutya Mannavaddar. (S. 355, Cr. P. C., has no application whatever to sum- 
mary trials.) 

[But sec (’21) AIR 1921 Cal 165 (165) : 48 Cal 280 : 22 Cri L Jour 462, Satish 
Chandra v. Manmatha Nath. (Submitted not correct.)] 

2. (’26) AIR 1926 Lnh 301 (301, 302) ; 7 Lab 303 : 27 Cri L Jour 639, Emperor 
V. Saliy Bam. 

•(’25) AIR 1925 Oudh 722 (722) : 26 Cri L Jour 1334, Eallu Bari v. Emperor. 
(AIR 1924 Cal 63 criticised as defective.) 

[See (’26) AIR 1926 Cal 1202 (1203) : 53 Cal 738 : 27 Cri L Jour 1295, Madab 
Chandra v. Emperor. (In any case failure to frame charge is not fatal in view 
of Section 535 (2).)] 

[Bat see (’24) AIR 1924 Cal 63 (64) : 25 Cr. L. J. 1270, Natabar Ehan v. Emperor. 
(Submitted not correct.)] 

3. (’36) AIR l'936 Sind 40 (40) : 37 Cr.L. J.455, Emperors. Eemandas Devansingh. 
(Evidence so recorded does not come -within the meaning S. 360.) 

(’25) AIR 1925 Sind 284 (234) : 19 Sind L R 136 : 26 Cr. L. J. 1026, BaMmMlah 
v. Emperor. (The rough notes taken by the Magistrate should not be attached to 
' the record.) 

•4. (’28) AIR 1928 Mad 697 (597, 598) : 29 Cri L Jour 625, Chohhalingapandaram v. 
Emperor. 

(’26) 1926 Mad W N so (sc). 

(’27) AIR 1927 Mad 298 (299) :-28 Cri LJour 138, Nagoor Eanni Nadura v. Sithu 
Naich. (Rough notes of evidence cannot be called for or consulted.) 

2Cr.99. 
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Section 265 
Notes 4-3 


aforesaid record or judgment by means of an officer 
appointed in this behalf by the Court to which such 
Bench is immediately subordinate, and the record or 
judgment so prepared shall be signed by each member 
of such Bench present taking part in the proceedings. 

(3) If no such authorization be given, the record 
prepared by a member of the Bench and signed as 
aforesaid shall be the x^roper record. 

(4) If the Bench di^er in ox>inion. any dissen- 
tient member may write a separate judgment. 

a. Substituted by A. 0. for “Local Government.” 

4. Legislative changes. — Sub-sections (3) and (4) were newly- 
added in the Code of 1S9S. 

2. “Shall bo written by the presiding officer.” — This 
section provides that the record or the judgment in summary trials 
should be written by the presiding ofliecr. The preparation of such 
record is thus the duty of the Magistrate himself and ho cannot 
depute a clerk to do it.^ But in cases falling under sub.s.(2) the record, 
or judgment may bo prepared by the officer appointed for the purpose 
under it, and the members of the Bench trying the case may sign the 
record or judgment so prepared. Where a case is tried by a Bench of 
Magistrates, it has been held that the record or judgment ought to be 
prepared in the presence of all the Magistrates forming the Bench and 
they must all be aware of their contents and approve of them, even 
though the formal pronouncement of the same may be left to be 
made by the Chairman of the Bench in their absence. Therefore, a 
record or judgment prepared by the Chairman in the absence of the 
other Magistrates is not valid in law, even though the others may 
have concurred in the decision." 

3. Signature on judgment or record. — The requirements of 
public policy necessitate the writing of the full name of the Magistrate 
who signs the judgment and the mere putting in of the initials is not 
a sufficient compliance with the law. Therefore, where one of the three 
members of a Bench trying a case summarily merely initials the 
judgment instead of signing his full name in it, he cannot be held to 
have ‘signed’ the judgment as required by the section.^ As to whether 

Section 265 — Note 2 

1. (’83) G jMad 396 (399) : 2 Weir 328, Siibramania Iyer v. Queen. (Preparation 
of record deputed to elerk — Irregularity is grave.) 

See also S. 263 Note 4. 

2. (’28) AIR 1928 Mad 1172 (1173): 52 Mad 237 : 29 Cr.L.J. 973, Eamal-otiah v. 
Suhba Rao. (Preparation of judgment after the other members had left the Court 
is not a proper judgment.) 

See also S. 366 Note 3. 

Note 3 

1. (’30) AIR 1930 Mad 867 (868);54 Mad 252:32 Cr.L.J. 430, Brahmaiah v. Emperor, 
See also S. 367 Note 11. 
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such initialling instead of signing the full name amounts to an illegality Section 265 

or a mere irregularity within the meaning of s, 537, see Notes to s. 537. Note 3 
The signature should he made with a pen and not with a stamp.^ 

Section 3G7 provides that a judgment should he signed hy the 
presiding officer of the Court. Where a case is tried summarily hy a 
Bench of Magistrates, it is provided hy suh-s.(3) of this section that the 
judgment or record prepared hy a member of the Bench should he 
signed hy every member of the Bench. Where the judgment or record 
is i)repared by the Chairman of the Bench, will the signature of the 
Chairman alone he sufficient as that of the “presiding officer” under 
S. 367 or is it necessary that the record or judgment should he signed 
by each of the other members of the Bench also ? On this question it 
has been held by the High Court of Madras that the words “the 
presiding officer of the Court” in S. 867 are no more than a compendious 
description of all classes of judicial officers, Magistrates and Judges 
who have to pronounce judgments, that they do not afford any 
assistance in the construction of this section and that the intention of 
this section is that by whomsoever the record or judgment is written, 
it should he signed hy all the members present. Hence, the fact that 
the record or judgment has been written and signed by the Chairman 
of a Bench does not dispense with the signatures of the other members 
of the Bench.® See also Note 3 to S. 867. 

Where copies are furnished to the parlies of the judgment or 
record, the copy should contain a copy of the signature of all the 
members of the Bench who signed the original. A copy, wherein is 
given the signature of only the Chairman of the Bench, is incorrect 
and defective.^ 

CHAPTER XXIII. 

Of Trials before High Courts 
AND Courts of Session. 

A. — Preliminary. 

266/' In this Chapter, except in sections 276 Section 266 
“High Court” and 307, and in Chapter XVIII, the 
defined. expression “High Court” means a High 

Court tvitliin the meaning ^of the Government of India 
Act, 1935, and includes such other Courts as the 

* 1882 ; S. 266 ; 1872 and 1861 — Nil. 
f See Section 219 o£ the Government of India Act, 1935. 

2. C83) 6 Mad 396 (398) : 2 Weir 328, Subramanya Iyer v. Queen. (Signature 
with stamp — It is no more than an irregularity.) 

3. (’30) AIR 1930 Mad 187 (187, 188) : 53 Mad 165 : 31 Cr. L. J. 715, Nathan v. 

Emperor. (Dissenting from AIR 1928 Mad 1172.) 

4. (’30) AIR 1930Mad 867(868):54 Mad 252:32 Cr.L.J. 430, Brahmaiah v. Emperor. 

See also S. 367 Note 11. 
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ectiori 266 'Provincial Government may 'by oiotification in the 
CTotesi-^ Official Gazette,^ declare to lie High Courts for the 
IDurposes of this Chapter and of Cha]Dter XYIII; 

a. Substituted by A. 0. for “means a High Court of Judicature established 
under the Indian High Courts Act, 1861, or the Government of India Act, 1915, 
and includes the Chief Court of Oodh,the Court of Judicial Commissioner of Sind, 
and such other Courts as the Governor-General in Council may, by notification in 
the Gazette of India.” 

Synopsis 

1. Legislative changes. 

2. Scope and applicability of the section. 

3. “High Court.” 

4. Judicial Commissioner. 

1. Legislative changes (omitted) 

2. Scope and applicability of the section — This chapter 
deals with the procedure to be adoi^ted by a Court of Session or a 
High Court in the trial of cases committed to it under chapter XVIH 
of the Code, The language of ss. 193 and 194 implies that this chapter 
has reference only to cases committed to a Court of Session. It would 
appear, therefore, that the iirocedure laid down in this chapter was 
not intended to be applicable to the trial of such exceptional cases as a 
Court of Session or a High Court may take cognizance of, otherwise , 
than on commitment as provided for in Ss. 193 and 194. 

The material distinction between a trial held by a Magistrate and 
a trial under this chapter is that while in the former the right and 
duty to decide a case rests solely in the Magistrate, in trials under this 
chapter the Judge is bound by the ver'dict of a jury or to consider the 
opinion of assessors, as the ease may be. 

Section 14 of the Indian Criminal Law Amendment Act, XIV of 
1903, makes the lorovisions of the chaj)ter applicable, subject to certain 
prescribed conditions, to trials before the siDecial tribunals constituted 
under the said Act. 

3. “High Court.” — ■ The expression “High Court” is defined in 
S.4 (l) {]) of the Code. But that definition is subject to the provision in 

- ■ S. 2G6 giving the expression a different meaning for certain purposes. 

! A High Court exercising original criminal jurisdiction is not a 
Sessions Court within the meaning of the Code.’- 

5, Judicial Commissioner. — The effect of the definition of 
•“High Court” in this section is not to confer the status of a High 
Court on Courts which are not statutory High Courts, but is only to 
extend to such Courts the procedure applicable to statutory High 
Courts, in the trial of sessions cases. The Judicial Commissioner’s 
Coirrt of Sind, for example, is in its constitution a Sessions Court 


Section 266 — Note 3 

1. (’32) AIR 1932 CalS67(86S) : 59Call248 : 34Cr.L.J. 107, Suhwnar Majtmdar 
V. Einperor. 

See also S. G Note 3, S. 9 Note 3 and S. 528A Note 5. ■ • ' ■ ■ 
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raider s. lA of the Sind Courts Act, Xll of ISGO. But in ihc trial of 
sessions cases it is deemed to be a High Court to the extent prescribed 
in this section.^ As such, ivhon a Judicial Commissioner of that Court, 
in a sessions trial disagrees ivith the verdict of the jury, the procedure 
to be adopted is that of a High Court as provided in s. COS of this 
chapter and the Judge has no power of reference under s. 307." The 
Court of a Judicial Commissioner, as for example of Sind, is a High 
Court only for the purposes of chapter xxni (and of chapter xvni) and 
remains a Sessions Court for other purposes notwithstanding S. 2GG, and 
an appeal lies under S. 41S of the Code from the decision of a Judge of 
that Court in a sessions triai.^ Under Bombay Act, vil of 1926, which 
came into force from the 15th April of lOlO,'^ the Sind Judicial 
Commissioner’s Court has become the Chief Court of Sind. The Sind 
Courts Act, XII of ISGG has been repealed by the above Act, but under s.s 
thereof, the Chief Court of Sind continues to be a Court of Session. 
So, the above principles will apply also in the case of the Chief Court 
of Sind. . 


Trials before High 267/‘ All trials under this 

Court to be by jury. Ghajiter before a High Court shall 
he hy jury, 

and, notwithstanding anything herein contained, 
in all criminal cases transferred to a High- Court under 
this Code or under the Letters Patent of any High 
Court established under the Indian High Courts Act, 
1861, or the Government of India Act, 1915, or the 
Government of India Act, 19361 the trial may, if the 
High Court so directs, be by jury. 

The ^Yorcls “or the Government of India Act, 1915,” vere inserted by the 
Amending Act XUI of 1916. 

■ a. Inserted by A. 0. 

1. 'Trial by jury. — The w’ord “jury” means a company of men 
sworn to deliver a verdict upon evidence delivered to them touching 

* 1882 : S. 267; 1872 and 1861 — Kil. 

Note 4 

1. (’89) AIR 1939 Sind 209 (218) : 41 Cr.L.J. 28 ;ILE (1940) Kar 249, Sheivaram 
Jethanand v. Emperor, 

(’25) AIB 1925 Sind 249 (249) : 19 Sind L R 309 ; 26 Cr.L.J. 562 (FB), Khudabux 
V. Emperor. 

2. (’28) Ant 1928 Sind 149 (152, i57, 161) : 22 Sind L R 349 : 29 Cri L Jour 945 
(FB), Emperor v. Jianand, 

(’25) AIR 1925 Sind 34 (35) : 25 Cri L Jour 428, Emperor v. Mittoo. 

See also S. 307 Note 2. 

3. (’39) AIR 1939 Sind 209 (211) : ILR(1946)Kar249 : 41 Cr.L.J. 28, Shewaram 
J etlianand v. Emperor. 

(’25) AIR 1925 Sind 249 (250 to 252) ; 19 Sind L R 309 : 26 Cri L Jour 562 (FB), 
Khudabux v. Emperor. 

4. See Government of Sind Notification No. 1499-H./39 of 27.-3-1940. 


Section 26 Q 
Note 4 . 
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Notes 1-3 


Section 268 


the issue.^ The system of trial by jury in England is based on the 
common law and on the constitutional iDrinciple that every i^erson is 
entitled to demand that he be not restrained of his liberty except per 
legale jtidicium pariu'in siiorum vel per legem terrce, so that trial by 
jury is the rule except in particular cases. In this country, there is no 
such inalienable right to be tried by jury.” It is only a creation of 
statute® and is simply a mode of trial prescribed by the legislature in 
certain cases.^ The verdict of the jury in India has, therefore, not got 
the same sacrosanct character as it has in England, and repugnancy 
in the verdict is not in itself sufficient to justify the quashing of a 
conviction based on such verdict.® 

2. Criminal cases transferred to the High Court under this 
Code. — Where a criminal case is transferred to the High Court, and 
there is no order under the section that it should be tried by jury, the 
trial will be by assessors if that is the mode of trial prescribed in the 
Court from which the case is transferred. 

See sections 449 and 526. 

3. Transfer under Letters Patent. — See clause 29 of the 
Letters Patent (Madras, Bombay and Calcutta) and the corresponding 
clause of the Letters Patent for the other High Courts. 


Trials before Court of 
Session to be by jury, or 
with ossessors. 


268 /^ All trials before a 
Court of Session shall be either by 
jury, or with the aid of assessors. 


Synopsis 

1. Scope of the section. 

2. “With the aid of assessors.” 

3. Position of the jury and of the assessors. 

4. Recording evidence in the absence of jurors or assessors. 

Other Topics (miscellaneous) 

E Beet of-^trial of jury case with assessors Sessions Court — Trial when by jury 
and vice versa. See Note 1 and S. 269 and when with aid of assessors. See 
Note 3. Note 1. 


1. Scope of the section. — The ordinary rule is that a trial 
before a Court of Session, is to be with the aid of assessors. A trial by 
jury is an exception and is provided for by S. 269. In the absence of a 
notification under S.269, trials before Sessions Courts must be with 
the aid of assessors.^ 


* 1882 :5. 268; 1872 : 5.232; 1861 :5.324. 


5ection 267 — Note 1 

1. "Whartons Law Lexicon. 

2. (’69) 11 Suth W B Or 29 (29, 30) (FB), In re Gorachand Ghoso. 

3. (’95) 19 Bom 749 (762), Qiicen-Emyrcss v. Bamachandra Govind. 

4. (’69) 11 Suth W R Or 29 (30) (FB), In re Gorachand Ghoso. 

5. (’14) AIR 1914 Gal 886 (887) : 41 Cal 754 : 15 Cri L Jour 402, Manindra 
Ghandra v. Emperor. See also S. 308 Note 1. 

Section 268 — Note 1 

1. (’36) AIR 1936 Cal 627 (628) ; 38 Gr.L.J. 212:ILR (1937)1 Cal 306, Jogneswar 
Ghosh V. Emperor. 



TniALS BEFOEE COUET OF SESSION 


1 57 5 


As to the effect of a jury trying a case triable with the aid of 
assessors and vice versa, see s. 636 and Note 3 to S.2G3. 

See also the undermentioned case." 

2. “With the aid of assessors.” — In cases triable with the 
aid of assessors it is mandatory that the trial should commence with 
the requisite number of competent assessors under s. 281, but where in 
the course of the trial some of them are unable to attend, the trial 
maj' proceed with the aid of the other assessors : see S. 2S5. 

The jurisdiction of the Sessions Judge to commence his trial and 
his jurisdiction to continue the tfial are dependent upon his choosing 
the requisite number of competent assessors to aid him and on the 
oontinuation of at least one of them throughout the trial. Any finding 
or sentence passed by a Sessions Judge in contravention of these 
requisites will not be one passed by a Court of competent jurisdiction.^ 
The defect is not one which can be cured by S. 537." 

The scheme of the Code shows that in the view of the Legislature 
it is less advantageous to an accused to be tried w’ith the aid of assessors 
than by a jury.® 

(’88) 1883 Pun Ee No. 18 Cr, p. 32 (33), J. Skilling v. Empress. 

{'96) 1896 Pun Ee No. 11 Cr, p, 29 (32), Mullincaux v. Empress. 

2. (’37) AIE 1937 P C 119 (120) ; 33 Cr.L.J. 498 : 64 LA. 148 : ILE (1937) Bom 711 
(PC), Fakira v. Emperor. (This section ns applicable to the cantonment of Sccun- 
darabad has been modided by Notidcation No, 260-1, dated 24th April 1929, in 
escrcise of powers conferred by the Indian (Foreign Jurisdiction) Order in Coun- 
cil and gives a Sessions Judge the discretion of dispensing with jury or assessors 
— An Additional Sessions Judge can also exercise such discretion.) 

Note 2 

1. (’01) 24 Mad 523 (535) : 2 Weir 340 ; 11 M L J 241, King-Einperor v. Thirii- 
malai Rcddi. 

(’99) 21 All 106 (107) : 1898 A W N 229 (FB), Qiicen-Empress v, Baku Lai. (Out 
of three assessors one was discovered to be deaf before the trial commenced — Out 
of the remaining two, one was found to be so deaf as to bo incapable of under- 
standing the case when it was closed by the Public Prosecutor — Held that the 
trial was void.) 

'(’94) 1894 All W N 207 (207), Queen-Empress v. Badri. (Trial begun with only 
one competent assessor.) 

(’69) Weir 3rd Edn, 927. (Do.) 

(’91) 16 Bom 514 (515), Queen-Empress v. Bosfiono. (Do.) 

{’01) 25 Bom 694 (696) : 3Bom L E 274, King-Emperor v. Jayram. (Do.) 

(’12) 13 Cr. L. J. 473 (473, 474) : 15 I. C. 313 (Mad), Sessions Judge of Tanjore 
V. Thiyagaraja Thevan. (Do.) 

,(’02) 6 Cal W N 715 (716), King-Emperor v. Messeruddin Shikdar. 

(’91) 13 All 337 (338, 339) ; 1891 A W N 93, Queen-Empress v. Md. Mahmud 
Khan. (Continuous attendance of at least one assessor essential.) 

{’10) 11 Cri L Jour 724 (725) : 8 Ind Cas 874 : 13 Oudh Cas 337, Khub Singh v. 
Emperor. (Only one competent assessor.) 

(’24) AIR 1924 Nag 287 (287) ; 20 Nag L E 129 : 25 Cr. L. J. 459, Jairam Eunbi 
V. Emperor. (Trial begun with less than the number of assessors required by law.) 
See also S. 285 Note 2. 

2. (’01) 25 Bom 694 (696) : 3 Bom L E 274, King-Emperor v. Jayram. (15 Bom 
514 and 21 All 106, followed.) 

(’24) AIE 1924 Nag 287 (287):20 Nag L E 129:25 Cr. L. J. 459, Jairam Kunbi v. 
Emperor. 

■(’01) 24 Mad 523 (535) : 2 Weir 340 : 11 M L J 241, King-Emperor v. Thiru- 
malai Beddi. 

.(’10) 11 Cr. L. J. 724 (725):13 Oudh Cas 337:8 I. C. 874, Khub Singh v. Emperor. 

3. (’31) AIE 1931 Bom 313 (318) : 55 Bom 676:32 Cr.L.J. 1147 (SB), Lakshman 
Ohavji V. Emperor. 


Section 268 
Kotes 1-2 
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3. Position of the jjury and of the assessors. — The jury form 
a tribunal or body with a foreman and their verdict is the verdict of 
the body, or where there is no unanimity, of the majority (S.SOi). In 
cases tried by jury, the jury is the real tribunal but is aided by the 
Judge and in certain matters directed by the Judge.^ They are invested 
with a special status and given special powers and the ultimate 
responsibility for all decisions within their sphere is meant to be theirs 
and theirs alone.” 

The assessors, on the other hand, do not form a body, but each 
acts and expresses his opinion individtially. They are only to assist 
the Judge and take no part in the judgment. The Judge is the sole 
judge of law and fact and the responsibility for the decision rests only 
with him.“ Thus an assessor does not form an essential part of the 
Sessions Court."'’ 

As a juror stands on a higher footing, speaks with greater 
authority and taiies a larger share in the decision of a criminal case 
than does an assessor, it may be taken as axiomatic that in the absence 
of a specific prohibition, an objection that could not be upheld regarding 
a juror woirld be ruled out in the ease of an assessor.® 

In trials by jury the judge is bound to sum up the whole case to 
the jury and record their verdict (s.297), while in trials with the aid 
of assessors, the judge may sum up the case and should record their 
opinion (s.309).° 

An appeal in a case tried by jury will lie on a matter of lato only 
while, an appeal in a case tried with the aid of assessors will lie on a 
matter of fact as well as on a matter of law (s. dl8). 

4. Recording eYidence in the absence of jurors or assessors. 
— A Court of Session is authorized to record evidence in the absence 
of the jury or assessors only when additional evidence is called for by 
the appellate Court under S.d2S, sub-s.{3) or by the High Court under 
S.375, sub-s.(2). Hence, a Court has no jurisdiction to record material 
evidence after the discharge of the assessors.^ This view has been 

Note 3 

1. (’01) 2d Mad 523 (536, 538) : 2 17011- 340 : 11 M L J 241, King-Emperor v. 
Tliirumalai Ecddi. 

2. (’40) AIR 1940 Nag 17 (19) : 41 Cri L Jour 289 : ILE (1940) Nag 394 (FB), 
Dattairaya Sadashivv. Empei'or. {VcvEiyogi and Bose JJ.,iu Order of Reference.) 

3. (’40) AIR 1940 Nag 17 (19) : 41 Ori L Jour 289 : ILR (1940) Nag 394 (FB), 
Dattairaya Sadashiv v. Emperor. (The Judge is not bound to conform to the 
opinion of the assessors.) 

(’12) 13 Cri L Jour 677 (678) ; 16 I, C. 325 (Bom), Emperor v. Shanlcar Balwant. 
(’01) 24 Mad 523 (537, 538) : 2 Weir 340:11 M L J 241, King-Emperor v. Tliiru- 
malai Eeddi. 

(’71) 15 Suth W R Or 25 (26) : 7 Beng L R 63, Qiiccn-Empress v. Amecruddin. ■ 

4. (’39) AIR 1939 Lah 475 (477):ILB (1939) Lah 243:41 Cr. L. J. 55, Emperor v. 
Pahlu. 

(’01) 24 Mad 523 (538):2 Weir 340, King-Emperor v. Tliirumalai Eeddy. (Asses- 
sors do not form members of the Sessions Court.) 

5. (’39) AIR 1939 Lah 475 (476, 477) : ILR (1939) Lah 243 : 41 Cri L Jour 55, 
Emperor v. Pahlu. (Per Ram Lall, J,, in Order of Reference.) 

6. (’71) 15 Suth W R Cr 25 (26):7 Beng L R 63, Queen-Empress v. Amecruddin. 

Note 4 

1. (’93) 15 All 136 (136, 137) : 1893 AWN 50, Queen-Empress v. Earn Lall, 
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Fapportecl on tho ground ihat the assessors form pari of the- Court." Section 268' 

But this does not seem to he correct in vievr of the fact ihat tho Note 5 
decision in cases tried u-ith the aid of assessors is solely tliat of the 
Judge and the assessors merely assist the Judge tt-ith their opinions. 

See Kote 2 above. 

See also section 2S5 Kote 5. 


26 9 . (^) Tlie Provincial GovernmerP mtiy, by 
Provincial Govern- oi’der ill tlic Official Gazette, direct 
mentm^ order trials l^]20 trial of all offenccs, 01’ of ally 

sion to be by jury. particiilai’ class 01 olieDces, beiore any 
Court of Session,’ shall he hy jury in any district, and 
may, revoke or alter such order. 


(2) The Provincial Government , hy like order, 
may also declare that, in the case of any district in 
which the trial of any offence is to he hy jury, the 
trial of such offences shall, if the Judge, on application 
made to him or of his own motion so directs, he hy 
jurors summoned from a special jury list, and may 
revoke or alter such order. 


( 3) When the accused is charged at the same trial 
with several offences of which some are and some are 
not triable hy jury, he shall he tried hy jury for such 
of those offences as are triable hy jury, and hy the 
Court of Session, with the aid of the jurors as assessors, 
for such of them as are not triable by jury. 

a, .Substituted by A. 0. for "Local Government.” 


Section 269’ 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “Trial of . . . shall be by jury in 

any district.” 

4. Trial for substantive offence 

read -with section 149 of the 
Penal Code. 

5. “Or of any particularlclass of 

offences.” 


G. Special jury list — Sub-section 
(2). See S. 325. 

7. Charge for offences, some triable 
by jury and others with asses- 
sors — Sub-section (3). 

8. “Same trial.” 

9. Judgment in cases tried under 

sub-section (3). 

10. “With the aid of the jurors 
ns assessors.” 


’ 1882 ; S. 269; 1872 : S. 233; 1861:5.322. 

2. (’21) .AIR 1921 All 284 (285);43 All 125 : 22 Cr.L..T. 127, JaisiilcU v. Emperor. 
(’93) 15 All 136 (130, 137) : 1893 A W N 60, Queen-Empress v. Bam hall. 

(’06) 3 Cr. L. J. 42(43):7 Bom L B 979, Emperor v. Ningappa Sayadappa. (.Tury 
case — Evidence recorded in absence of jury, accused or his pleader.) 

(’73) 5 N W P H C E no (111, 112), Queen v. Glieit Bam. 

[See also (’93) 21 Cal 642 (664), Queen-Empress v. Sagal Samha SajaD.} 
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1. Legislative changes. — There is no material diCferenco 
between S.322 of the Code of 1861 and S.233 of the Code of 1872. 

Difference hctxocen the Codes of 1872 and 1882 — 

A new paragraph was added in S.2G9 of the Code of 1882 to the 
effect that where the accused was charged with several offences some of 
which were and some were not triable by jury, lie should be tried by 
jury for all snch offences} 

Difference hekueen- the Codes of 1882 and 1898 — 

(l) Sub-section (2) of the present section is new. 

<2) The words “he shall be tried jury” in sub-s.(3) have 

been substituted for the words “he shall be tried by jury for all 
such offences’’ which occurred in the old Code. 

•Chanrics made in the Code of 1898 — 

(1) The words “witli the previous sanction of the Governor- General 
in Council’’ occurring after the words “Local Government may’’ 
were repealed by the Devolution Act, XXXVIII of 1920. 

(2) The words “with the like sanction” occurring between the words 
“may” and “revoke” in sub-s.(l) were repealed by the Repealing 
and Amending Act, X of 1927. 

2. Scope of the section. — This section empowers the Provincial 
'Government to direct by order in the Official Gazette that the trial of 
all offences or of any particular class of offences before any Court of 
Session shall bo by jury. As has been seen in the Notes to S.267 there 
is no such inalienable right to be tried by jury as exists under the 
■common law of England. This section, therefore, limiting the right 
of trial by jury to the cases notified by the Provincial Government 
•under this section and imiffiedly negativing such a right in other 
criminal cases is intra vires of the Indian Legislature and does not 
offend against S.22 of the Indian Council’s Act, 1861.^ 

The power of the Provincial Government under this section is 
not limited to merely adding a jury to the Court of Session. The plain 
wording of the section implies that the offences must bo triable before 
the Court of Session and does not derogate from the power otherwise 
given to the Provincial Government to prescribe which offences should 
not come before the Court of Session. Thus, the section cannot be 

Section 2G9 — Note 1 

1. See (’86) 9 Mad 42 (43), Queen-Em-press v. Lel;slimana. 

Note 2 

1. (’10) 11 Or. L. J. 453 (456) : 37 Cal 467 ; 71. G. 359, Barindra v. Emperor. 


Ollier Topics 

Appeal. See Note 8. 

Code interfering with riglil of trial by 
jury intra vires. See Note 2. 

Conviction for minor offence not charged. 
See Note 3. 

Failure to object at proper stage — Effect 
of. Sec Note 3. 

Independent and not joint opinion of 
assessors. See Note 7 ; Sec also S. 268 
Note 3. 


(miscellaneous) 

Notification as to certain persons in 
respect of offences triable by jury valid. 
See Note 5. 

Offences triable by jury. See Note 2. 

Offences triable with assessors. See 
Note 3. 

Trial of jury case with assessors and 
vice versa. Sec Note 3; See also S. 536. 
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interpreted in snch a way as to invest the Provincial Government with 
the power to direct that all or any class of offences not punishable 
with death shall bo tried hy jury before the Sessions Court, and not 
by Magistrates invested with power under S. 30." 

See also the undermentioned case.® 

3. “Trial of shall be by jury in any district.” — 

Where any district in a division in which the Provincial Government 
has directed that the trial of certain offences shall be by jury, ceases 
to belong to such division, the right of trial by jury for such offences 
also ceases in that district.^ 

The words “trial of in any district” mean that the trial 

shall he by jury in any district when so ordered by a notification and 
not that the trial shall be by jury of offences committed in any 
■district. There is not only no prohibition against the trial being 
-otherwise than by jury in a district not affected by a notification 
under this section," but in view of s. 263, a trial in a Court of Session 
must, in the absence of a notification under this section, be with the 
aid of assessors.® But a trial by jurj' in a case which is triable by the 
judge with the aid of assessors is not invalid merely on that ground. 
Nor is a trial with assessors in a case triable by jury invalid unless 
objection is taken for such trial before the Court records its finding. 
See section 586. 

When a person is charged with an offence triable by the Judge 
with the aid of assessors and is tried accordingly but the assessors 
express the opinion that ho is not guilty of the offence charged but 
guilty in respect of a minor offence rvith which he was not charged, a 
conviction on the opinion of the assessors for such minor offence is not 
invalid, even though such minor offence is triable by jury.^ 

Conversely, whore an accused is charged with an offence triable 
by a jury and is accordingly tried by a jury, the latter has power under 
s. 288 to find the accused guilty of a minor offence not included in the 


2. (’38) AIR 1938 Nag58 (58):ILR (1938) Nag 248: 39 Cr.L. J. 660,171 re Prilhivinath. 

3. (’39) AIR 1939 Cal 335 (336, 337) ; I L B (1939) 1 Cal 511 : 40 Cr. L. J. 667, 
Ntiral Amin v. Emperor. (Notifications of Bengal Government under — Anomaly 
resulting from present Notifications pointed oat.) 

Note 3 

1. (’67) 8 Suth W R Cr 39 (39), Queen v. Ehoodeeram. 

[See also (’67) 8 Suth W R Cr 53 (53), Queen v. Bhagidhone Katchari, (8 Suth 
W R Cr 39, followed— Trial with aid of assessors ordered.)) 

2. (’17) AIR 1917 Sind 42 (43) : 18 Cr. L. J. 51 (51) : 10 Sind L B 154, Emperor 
V. Juvio. (Hence High Court can transfer sessions case from jury district to non- 
jnry district under S, 526, Cr. P. C.) 

3. (’36) AIR 1936 Cal 527 (528) ; 38 Cr. L. J. 212 : ILB{1937) 1 Cal 306, Jogne- 
swar Ghose v. Emperor, 

(’19) AIR 1919 Oudh 193 (194) : 22 Oudh Cas 130 ; 20 Cr.L. J. 691, Sripal Singh 
V. Emperor. (Oflence under S. 395, Penal Code, notified as triable by jury — Ojlence 
under S. 396 cannot be tried by jury though it includes offence under S. 395.) 

See also S. 268 Note 1, 

4. (’21) AIR 1921 Bom 59 (59, 60, 61) : 45 Bom 619 : 22 Cr. L. J. 51, Changouda 
V. Emperor. (Conviction in such cases is permissible by virtue of S. 238, Cr. P. C.) 


Section 269 
Notes 2-3 
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charge though such offence is not triable by a jury hut is triable with 
the aid of assessors.*’ 

Where an offence which is not triable by a jury is tried by a jury 
as a matter of fact, the trial does not become other than one by a jury 
for purposes of appeal and an appeal is competent under S, 418, only 
on a matter of law.** In such a case, it is not also open to the Judge to 
treat the verdict of the jury as the opinion of tlie assessors.*^''' 

The powers of transfer conferred on the High Court under S. 52G 
arc not in any way limited or controlled by this section. Hence, the 
trial of an offence which would in the ordinary course be bj’’ jury in a 
particular district, may bo transferred to another district where it 
would be held with the aid of assessors only.^ 

5. Ti’ial for substantive offence read with section 159 of 
the Penal Code. — Where the offence under s. 325 of the Penal Code 
was triable by jury, but all offences of rioting were excluded from 
jury trial and a person was charged under Ss, 325 and 149 by reason of 
his being a member of an unlawful assembly, it was held by the High 
Court of Allahabad that the essential part of the offence was rioting 
and not the offence under S.325 and that, therefore, the offence 
charged should bo tried by the Judge with the aid of assessors.^ On 
the other hand, the High Court of Patna has held that, in all cases in 
which an accused is charged with an offence triable by jury road with 
S. 149 of the Penal Code, the Court must always first determine 
whether the particular offence has been committed by an individual 
and next whether S. 149 makes the accused responsible ns a participator, 
and that, therefore, if the particular offence is triable by jury, such 
offence read with s. 149 must also bo triable by jury." It is submitted 
that the latter view is correct. 

3. “Or of any particular class of offences,” — The words “class 
of offences” are not restricted to any classification recognized by the 
Legislature such as is found in the Penal Code (c. g., offences against the 
State or against the person), or in the Criminal Procedure Code (c. g., 
bailable offences, cognizable offences). It may include a classification 
according to the persons who commit the offences, or in regard to the 

5. {'2G) AIR 192G Bom 134 (135) : 27 Cri L Jour G50, Emperor v. Gulah Cltand. 
See also S. 238 Note 1. ' 

6. (’31) 1931 Mad AY N 129 (129, 130), Maml:ala Bammina v. Emperor. 

(’03) 2G Mad 243ji (247n,248;i):GMLJ14,ilftt</ii£sa:)ii Pillai v. Quccn-Emprcss. 
(Per Eiiashyam Iyengar, .7. — Benson, J., contra — In such a case decision must 
be deemed (o bo by Judge with the aid of assessors and appeal lies on facts also.) 
See also S. 418 Note 2. 

6a. (’79) 4 Cal L R 405 (409, 410), In re Bhoolnath Deg. (For, opinion of asses- 
sors must contain the grounds on which the opinion is based.) 

(’98) 25 Cal 555 (557), Snrja Kurmi v. Queen-Empress. (The only course open to 
Judge in such a case is to pass n judgment in accordance with the verdict of jury 
or to refer the case to High Court if ho disagrees with the verdict.) 

See also S. 300 Note 3, S. 307 Note 15 and S. 309 Note 13, 

7. (’35) AIR 1935 Sind 145(180): 28 SLR 397 : 36 Cr.L.J.llGl, Emperor v. Bari. 
See also S. 52G Note 2. 

Note 4 

1. (’33) AIR 1933 All 128 (129) ; 34 Cr.L.J. 441 : 55 All 68, DaUhani v. Emperor.^ 

2. ('2G) AIR 1920 Pat 253(254) : 5 Pat 238 : 27 Cr.L.J. 512, Ramsimdar v. Emperor. 
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navticiilar occa’^ion in connection -svitli wliieh they -^-ere commilteti. 
Therefore, a notification withclraTving an order for trial hj^ im'>' 
previously notified in respect of certain offenders whose case is 
pending before a Court is not incompetent^ 

6. Special jury list — Sub-section (2). — See Section 32o. 

7. Charge for offences, some triable by jury and. others 
with assessors — Sub-section (3). — There was no provision corres- 
ponding to this sub-section in the Codes of 1861 and 1872, hut as a 
matter of practice, a procedure similar to that contemplated by this 
sub -section was followed, where at the same trial an accused was 
charged with ofiences some of which were triable by jury and others 
by the Judge with the aid of assessors.^ In the Code of 1882 it was, 
however, enacted that, in such cases the accused should be tried for 
all the ofi'euces only by jury. The present sub-s.(3) directs that 
the jury should themselves act as assessors in respect of the offences 
triable with the aid of assessors" and has thus given effect to the view 
that bad been held before the Code of 1882. But the system has often 
been found fault with as leading to unsatisfactory and anomalous 
results.^ 

A joint trial for different offences, some of which are and others 
-are not triable by jury, is not illegal.'* In fact, the procedure, at the 
trial, for both classes of offences (i. e., those triable by jury and those 
with assessors) is the same, up to the point of summing up.® Where 
the charge to the jury is combined with the summing up to the jurors 
as assessors, the Judge should clearly explain to the jurors the double 
capacity of jurors and assessors in w'hich they are acting.® The Judge 
'should take the verdict of the jury in respect of the offences triable by 
jury and the opinion of the jurors as assessors in respect of the other 
offences charged. He should not taiie the verdict of the jury as jurors 


Note 5 

1. (1900) 23 Mild 032 (635) ; 2 'Weir 331, Queen’EmpresswGanapaliVannianar. 
(The fact of ofiences having been committed by old ofienders or members of 
. criminal tribes, or having been committed against women or against public pro- 
perty, would afiord reasonable ground for classification.) 

Note 7 

1. (1865) 5 Suth W E Cr Letters 7 (7), In re Smith. 

'2. (’28) AIR 1928 Mad 275 (276) : 29 Cri L Jour 3ol, Artimjiga Konev. Emperor. 

3, (’37) AIR 1937 Pat 662 (664) : 39 Cri L Jour 156, Emperor v. Haria Dhobi. 
-(’36) 40 Cal 'W N 1374 (1376), Cheru Sheihh v. Emperor. (Charge of same person 

for different charges on same facts — Same set of persons acting as jury in res- 
- peot of some and ns assessors in respect of others — ^Verdict of not guilty in all — 
Acquittal by Judge in former and conviction in latter in disregard of opinion of 
assessors — The combined system or practice of trial of having the same set of 
men acting as a jury at one moment in respect of certain charges and assessors at 

• another moment in respect of 'certain other charges, though legal under the 
. Criminal Procedure Code is a most undesirable one.) 

• [See (’37) AIR 1937 Nag 50 (51) : 38 Cri L Jour 330, Sahhawat v. Emperor. 
■ (The cumbrous device of a mixed trial with the help of jurors and assessors is 
' apt to lead to unsatisfactory and illogical results.)) 

4. (’15) APE 1915 Mad 1036 (1037) : 16 Cri L Jour 717 (718), In re Sennimalai 
Goundan. (As a matter of fact such a trial is justified by S. 269 (3), Cr. P. 0.) 

.5. (’09) 10Cr.L.J;30(31): 33 Bom 423:21.0.480, Mav Singh Becharv. Emperor. 
•6. (’02) 2 'Weir 334 (334), In re Sivaga. ■ ' 


Section 269 
Notes 5-7 
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Section 269 in respect of the latter offences.^ In Mavsing Bccliar v. Emperor,^ 

Note 7 Chandavarkar, J., observed as follows : 

” Tbe law makes no distinction ns to the procedure nt the trial between a trial 
by a jury and one with the aid ol assessors except ns to the summing up in the 
case of the former and the manner in which the verdict in the former and the 
opinions of the assessors in the latter nro respectively taken. It is nt this latter 
point that there is a departure of ways, and if the accused who is tried does not 
intervene at that crucial point, and get the procedure applicable to trials with the 
aid of assessors enforced, he cannot bo hoard to complain.” 

Where a verdict is given by tbe jury in respect of the offences 
triable by jury and an opinion is given by them as assessors in respect 
of the other offences, the Judge should in respect of the verdict follow 
the procedure laid down in Ss, 30G and 307, and in respect of the 
opinions, the procedure laid down in S. 309.® Where the jury gave a 
verdict of not guilty in respect of tbe offences triable by jury and 
expressed a similar opinion as assessors in respect of tbe other offences 
charged, whereupon the Judge disagreeing with the opinion of the 
assessors convicted the accused in respect of the latter charges, and in 
the interests of justice inaele also a reference under s, 307 in respect of 
the verdict, it was held that the procedure followed by the Judge was 
correct and that he was not bound to wait before convicting on the 
latter charges, till the reference to the High Court was answered.^® 
Where the conviction for the offences triable by jury is set aside owing 
to certain defect in the verdict, it does not follow as a necessary conse- 
quence that the conviction for the other offences for which the accused 

7. (’08) 7 Cri L Jour 23G (238) : 9 Bom L R 1057, Emperor v. Vyanhat Singh. 

8. (’09) 10 Cri L Jour 30 (31) : 33 Bom 423 : 2 Ind Gas 480. 

[See also (’20) AIR 1920 Bom 134 (135) : 27 Cri L Jour 050, Emperor v. Gulab- 
chand Dosji.)] 

See also S. 530 Note 1. 

9. (’30) AIR 1930 Cal 527 (528); 38 Cri L Jour 212: I L R (1937) 1 Cal 300, 
Jognesicar Ghosc v. Emperor. (Judge, while accepting verdict of jury can at the 
game time disregard their opinions ns assessors and take a contrary view if pi'oper 
reasons are given.) 

(’32) AIR 1932 Bom 01 (02) : 33 Cri L Jour 172, Emperor v. Chanbasappa. 

(’35) AIR 1935 Bom 105 (100); 37 Cri L Jour 20, Mhasku MaUi v. Emperor. 
(Judge may accept verdict of jury and at the same time disregard their opinions 
ns assessors.) 

(’34) AIR 1934 All 01 (07): 35 Cri L Jour 1349, Bam Das v. Emperor. (So far as 
the case relating to the charge triable by Judge with tbe aid of assessors is con- 
cerned he is the sole judge of facts and the opinion of the jury does not count.) 
(’98) 8 Bom L R 599 (GOO), Emperor v. Kalidas Bhudar. (Reference to High 
Court with regard to oCence not triable by jury is illegal.) 

[See also (’90) 13 Mad 420 (428): 1 Weir 290, Queen-Empress v. Sami. (In an 
appeal against the decision of the Judge with regard to the offence tried with 
the aid of assessors, the High Court dismissed from their minds the verdict of 
the jury with reference to the offence tried by the jury.)] 

[See However (’36) 40 C W N 1374 (1376), Chern Sheikh v. Emperor. (Where the 
jury acquits the accused of one set of charges and the verdict is accepted, and 
acting as assessors they hold in favour of the accused in respect of the other 
charges, the Judge acts in an unfair manner in rejecting the opinions of the 
assessors and convicting the accused on the second set of charges, whore having 
regard to the nature of the charges, the Judge thereby practically sets aside the 
verdict of the jury on the first set of charges.)] 

10. (’32) AIR 1932 Bom 61 (62): 33 Cri L Jour 172, Emperor v. Ghanbasappa.- 
Sco also S. 307 Note 15. 
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has been trierl ■uitu the aid of jurors as assessors must also be set aside.'^' 
Where an accused is charged -witli a number of offences some of 
vrhich are triable by a jury and some by the Judge -ivith the aid of 
assessors, but the Judge fails to follou' the procedure laid down in 
sub-s.(3) and all the offences ai-e tried by the jury, the irregularity in 
the procedure does not make the trial illegal or other than a trial by 
jury.^" Conversely, where an accused is charged with a number of 
offences which are all triable by jury but the Judge thinking that 
some of the offences are triable with the aid of assessors, follows the 
procedure laid down in this sub-section and no objection is taken to 
such a procedure, the legality of the trial is saved by s. 53G ( 2 ).^® 

The sub-section only applies to cases where a person is charged 
with offences triable by a jury as well as those triable with the aid of 
assessors. It does not apply to a case where the accused is only charged 
with a'n offence triable by a jury hut subsequently it is found on the 
evidence that he has committed a different offence which is triable 
with the aid of assessors.^'* Nor does it apply to a case where none of the 
accused persons is charged with more than one offence. Thus, where 
one of the accused is charged with murder, an offence triable by jury, 
and the other is charged with conspiracy to murder, an offence triable 
with the aid of assessors, the section does not apply and a joint trial 
of the two accused is bad.^^ 

The provisions of this sub-section may bo followed whore the 
accused is charged with an offence triable by a jury and in the 
alternative with an offence triable with the aid of assessors.*® 

But the sub-section does not apply merely because an offence 
triable by a jury is included in an offence triable with the aid of 
assessors or vice versa, where only one of the offences is actually 
charged.**" 

8. “Same trial." — Where, in the same trial a person is tried 
by a jury and there is also another charge tried by the Judge with the 
jurors as assessors, there is a right of appeal from the conviction on 
the latter charge under S.410 of the Code. The words “same trial” in 

11. (’36) AIE 1936 Oudh 164 (165, 166): 37 Or. L. J. 182: 11 Luck 687, Safdeo v. 
Emperor. 

12. (’99) 23 Bom 696 (697): 1 Bom L R114, Qnecn-Emprcss\. Jaijram HaribhaL 
(Case can be submitted to High Court under S. 307.) 

(’01) 25 Bom 680 (688,689): 3 Bom L B 278 (FB), King-Emperor v. Parbhushan- 
kar. (Offence triable with aid of assessors tried by jury — No appeal lies on a 
matter of fact — S. 418, Cr. P. C.) 

13. (’37) AIR 1937 Nag 50 (51): 38 Cri L Jour 330, Sakhawat v. Emperor. 

14. (’26) AIR 1926 Bom 134 (135):27 Cr. L. J. 650, Emperor'^. Gulab Chand Dosoji- 

15. (’38) AIR 1938 Cal 364 (365): 39 Cri L Jour 625, Ba7n Gobinda v. Emperor. 

16. See (’98) 22 Mad 15 (18): 2 Weir 705, Queen-Empress v. Anga Valayan. 

17. (’19) AIE 1919 Oudh 193 (194): 22 Oudh Cas 130: 20 Cri L Jour 691, Sripal 
Singh V. Emperor. (In this case offence under S. 396, Penal Code, was tried by 
jury though triable with aid of assessors, on the ground that S. 396, Penal Code, 
included offence under S. 395, Penal Code, which was triable by jury.) 

[See also (’37) AIE 1937 Pat 662 (664): 39 Cri L Jour 156, Emperor v. Earia 
Dhobi. (Ofience under Ss. 392 and 325, Penal Code — Entire offence triable 

• byjur?-)] 
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•’Section 269 
Notes 8-10 


•Section 270 


sub-s.(3) must be read in a distributive sense and cannot be read as 
taking away the right of appeal.^ 

9. Judgment in cases tried under sub-section (3). — IVliere 
the procedure laid down in sub-s.(3) of the section was followed and 
the Judge stated both cases for the benefit of the jury and his summing 
up covered both the charges, it was hold that the failure to write 
a separate judgment in respect of the charges triable with the aid of 
assessors did not vitiate the trialJ 

10. “With the aid of the jurors as assessors.’’ — A person 
charged with distinct offences some of which arc triable by jury and 
others by the Judge with assessors, is entitled under sub-s.(3) to be 
tried for the latter offences, by the Judge with all the jurors as assessors. 
A trial with sovie of the jurors alone as assessors would be illegal,^ 


Trial before Court 270/^ In every trial before a 

conducted by Public Coiii’t of SessioH the proseciition shall 
Prosecutor. Pq concliicted by a Public Prosecutor. 

1. Legislative changes (aviiilcd) 

2. Scope of the section. — The Public Prosecutor appointed 
under s, 492 represents the Crown in all trials before the Court of 
Session^ and it is only such Public Prosecutor that is entitled to 
conduct prosecutions in a Court of Session. A counsel, instructed by 
a private person cannot do so without being specially empowered by 
the !Magistrato of tlie District.” In fact a private prosecutor has no 
position at all in litigation.^ But a private complainant may under 
the provisions of S. 493 instruct a counsel to appear in the case who can 
watch the case and act under the directions of the Public Prosecutor. 

3. “ Shall be conducted. ” — Notwithstanding the use of the 
word “shall” in the section, it has been held that the section is only 

* 1882:5.270; 1872 :5.235; 1861:5.360. 


Note 8 

1. (’18) AIR 1918 Mad 821 {823,824):18Cr.L,J. 346, Ea7'::ppa Goa7:da7! v.i?7;:2icror. 

Note 9 

1. (’30) AIR 1930 Oudb 57 (57, 58) : 4 Luck 721 : 31 CriL .Tour 599, Bishcshicar 
V. Emperor. 

(’28) AIR 1928 Mad 275 (275) : 29 Cri L Jour 351, Arinnuga Konc v. Emperor. 

Note 10 

1. (’03) 26 Mad 598 (599) : 2 Weir 333, liamkrishna Bcddi v. Emperor. (Failure 
to take the opinion of all is not an “omission” or irregularity within the meaning 
of S. 537 which can be cured.) 

(’ll) 12 Or. L. J. 239 (240): 10 I. C. 281 (Mad), Panjari Pal:ccrappa v. Emperor. 

(’27) AIR 1927 Pat 13 (16): GPat 208:27 Cr.L. J.llOO, Abdul Eamidv. Emperor. 

5ection 270 — Note 2 

1. (’93) 16 All 84 (86) : 1894 All W N 7 (PB), Quccn-Empress v. Durga. 

2. (’76) Oudh Sel Gas No. 31, p. 30, Croion v. Chaiian Lai. 

3. (’24) AIR 1924 Pat 283 (284) : 2 Pat 708 : 25 Or. L. J. 446, Gulli Bhagat v. 

Narain Singh. (Grown is the prosecutor and the custodian of the public peace 

and if it decides to let an offender go, no other aggrieved party can be heard to 
object on the ground that he has not taken his full toll of private vengeance.) 
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tlirectory and not mandatory, and the absence of a Public Prosecutor Section 270 
at the beginning of the trial by reason of the omission of the Govern- Note 3 . 
ment or, of the District Magistrate to appoint a Public Prosecutor is 
•only an irregularitj’ curable by S. 537 of the Code.^ 


B. — Commencement of Proceedings. 


271 (1) When the Court is ready to com- 

Commencement monce the trialj the accused shall 
aiipear or he brought before it, and 
the charge shall be read out in Court and explained 
to liim, and he shall be asked whether he is guilty of 
the offence charged, or claims to be tried. 

(2) If the accused iileads guilty, the plea shall 
Plea of guilty, bo I’ccorded, and he may be convicted 
thereon. 


Synopsis 


1. Scope of the section. 

2. “Commencement of proceed- 

ings.” 

3. “The accused shall appear or 

be brought.” 

4. “ And the charge shall be read 

out in Court and explained to 
him.” 

5. “ He shall be asked ■whether he 

is guilty.” 

€. Alternative charges. 

7. “If the accused pleads guilty.” 


8. Partial plea of guilty. 

9. “ Claims to be tried.” 

10. Plea must be by the accused 

himself. 

11. Record of the plea. 

12. Plea of guilty — When may be 

accepted. 

13. “Thereon” in sub-section (2). 

14. Procedure where plea of guilty 

is not accepted. 

15. Plea of guilty by a co-accused. 

16. Appeal. 


Other Topics (miscellaneous) 


■Conviction — Discretionary. See Note 12. 
Conviction on the plea. See Note 13. 
Effect of not reading the charge. See 
Note 4. 

Plea by the pleader. See Note 10. 

Plea of "not guilty.” See Note 9. 

Plea of not guilty — Conviction on a con- 
fession before Magistrate. See Note 13. 


Plea to bo considered as n ■n^hole. See 
Note 7. 

Pleas — Hold to be sufficient or other- 
wise. See Note 7. 

Postponement of convictions. See 
Note 15. 

Eecord should show the explaining of 
the charge. See Note 4. 


1. Soope of the section. — This section and the next contain 
all that is necessary as to pleading and there is no need to sui)plement 
their contents by a reference to any other system of jurisprudence. 
Under this section the accused can plead guilty or claim to be tried or 
he can refuse to plead which is taken to be the same as claiming to 
be tried.^ 


Section 271 


* 1882 : S. 271; 1872 ; S. 237; 1861 ; S. 362. 

Note 3 

J. (’87) 1887 Pun Re No. 35 Cr, p. 77 (78, 79), Ismail v. Empress, 

Section 271 — Note 1 

1. (’14) AIR 1914 Cal 901(904) : 41 Cal 1072; 15 Gr.L. J.460, Emperor v. Nirmal 
Kanta Boy. See also Note 9 and S. 272 Note 2. 


2Cr.l00. 
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Section 271 
Notes 2-5 


2. “Commencement of proceedings.” — As to when the trial 
before' a High Court or Court of Session begins, see 8.4 (l) (k), Note 4 
and the undermentioned case.^ 

3. “The accused shall appear or be brought.” — As a 

general rule a person should be relieved of his chains when brought 
before a Court for trial or as a witness. There can he no question that 
the display of fetters must have a prejudicial effect against him in the 
eyes of jurors or assessors. The exception to this rule should he when 
the superintendent or the keeper of the jail certifies that the use of 
the chain is necessary to guard against violence or an attempt to 
escape. But the Judge cannot refuse to try an accused brought in 
fetters though he can direct the removal of the same.^ 

5. “And the charge shall be read out in Court and explained 

to him.” — The actual charge sheet is an important document, and 
should he drawn up with care and caution so that the accused ma^' 
have no doubt -whatever as to the offences which he is called upon to 
answer. When a record is prepared for an appeal, it should be seen 
whether there is on the record a charge which has been read and 
explained to the accused and if- it is absent the reason therefor should 
be ascertained.^ A mere reading out of the charge is not enough; it. 
should be explained to the accused^ and the record should show that 
the charge has been read out and explained to the accused.® Where a. 
deaf and dumb person was convicted of an offence upon a trial without, 
an attempt to communicate with him respecting the charge against. 


Note 2 

1. (’38) AIB 1938 Sind 9 (11) : 39 Gr.L. J. 294,: 32 S L E 129, Minho Molianov. 
Emperor. (Sind Frontier Eegulation, HI of 1892 — Offence punishable vrith death 
or transportation for life— Trial only commences when case is proceeded with in. 
Sessions Gourt.) 

Note 3 

1. (’69) 4 Mad H G E App Ixis (Isis). See also S. 81 Note 4. 

Note 4 

1. (’20) AIE 1920 All 72 (72, 73) : 21 Cr. L. J. 410, Jagdeo Prasad v. Emperor. 
(’88) 1888 Eat 386 (386), Empress v. Sarwel. 

iSec also (’35) AIE 1935 Oudh 241 (243) : 36 Cri L -Tour 477, Munnoo Lai v.. 
Emperor.'] 

2. (’01) 3 Bom L E 489 (496), King-Emperor v. Trimhaka Dcwji. 

(’86) 9 Mad 61 (63) : 2 Weir 337, Aiyavu v. Queen-Empress. 

(’80) 5 Gal 826 (827), Empress v, 'Vaimiilcc. (‘Murder’ has a special meaning. 

under the Penal Gode and it must be esplained to the accused charged with it,). 
(’86) 1886 Eat 229 (236), Queen-Empress v. Nepal. 

(’06) 4 Cr. L. J. 346 (351, 352) : 30 Bom 611 : 8 BomLE740,E7JtpcrorY. Kothia. 
(’17) AIE 1917 Oudh 362 (366, 367) : 18 Cr. L. J. 742 : 20 Oudh Gas 136, Kcslio- 
Singh v. Emperor. 

(’23) AIE 1923 All 285 (236) : 25 Cr. L. J. 592, Jodha Shigh r. Emperor. 

(’04) 1 Cr. L. J. 746 (748) : 6 Bom L E 578, In re Sifaram Shivrambliat. 

(’19) ATE 191917 B23 (23) ; 3 IT.B. E. 137:20Cr. L. J. 540,N’£raS'a?: t. Emperor,. 
(’84) 2 Weir 336 (336), In re Gurrapu Marigadii. 

(’86) 2 Weir 339 (339), In re Singa. 

See also S. 255 Note 3. 

3. (’81) 7 Cal 96 (97) : 8 C L E 471, Empress v. Gopal Dhanuh. 

(’93-1900) 1893-1900 Low Bur Eul 328 (328), Nga Ngc v. Queen-Empress. 

See also S. 255 Note 11, 
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him, the conviction -n-as set asicle.^ But -u’here the accused is defended 
by a counsel and the charge is read out and the counsel does not 
object, the omission to explain is only an irregularity if it has not 
caused any prejudice to the accused, and is cured by s, 537.® 

Before reading out the charge, the Judge should scrutinize the 
charge as to "whether it requires any amendment before the accused is 
called on to plead thereto,® 

5, “He shall be asked whether he is guilty.” — The Court 
is bound to ask the accused whether he is guilty of the offence charged 
or claims to be tried. A conviction cannot be supported where the 
accused has not been asked whether he is guilty or claims to be tried.^ 

An accused person should not, however, be encouraged to plead 
guilty in the hope of receiving a lenient punishment.® 

If, before the commencement of the proceedings, the Judge 
considers that there is no evidence to w’arrant a commitment, he should 
refer the case to the High Court for getting the commitment quashed 
under S. 215.® 

An objection as to jurisdiction of the Court to try the case should 
be taken before the idea is taken and the jury sworn.^ 

6, Alternative charges. — ■ An accused should never be called 
on to plead in the alternative hut only separately as to each of the 
heads of a charge.^ 

7, “If the accused pleads guilty.” — In order to see whether 
the accused has pleaded guilty or not, the whole and not merely a 
part of his statement should be considered.^ There are no pleadings in 
a Criminal Court and an accused person cannot be judged in a criminal 


4. (’70) G JIad H C E App vii (vii). 

See also S. 341 Note 2. 

5. (’84) 8 Bom 200 (212), Queen-Empress v. Appa Suhliana, 

(’86) 1886 Eat 229 (236), Queen-Empress v. Nepal. 

6. (’18) AIR 1918 Mad 821 (822) ; ISCr.L. J.346, Xarappa Gonndany. Emperor, 

Note 5 

1. (’05) 9 Cal \V N Ixsvi (Ixsvi), Shib Chandra v. Nanda Bani. 

2. (’16) AIE 1916 Upp Bur 1 (1) : 17 Cri L Jour 402 : 2 Upp Bur Eul 113, Nga 
Kyaw Zan Hla v. Emperor. 

3. (’01) 5 Cal W N 411 (413), Jogcsliwar v. King-Emperor. 

4. (’71) 15 Suth W E Cr 71»^ (7l7t): 1 Beng L E O Cr 15, Queen v. Nabadiuip Chandra, 
(’68) 1 Beng L E 0 Cr 1 (7), Queen v. Thompson. 

(1862-63) 1 Mad H C E 31 (36) ; 1 Weir 471, Queen v. Willans. 

Note 6 

1. (’87) 1887 Rat 327 (327), Queen-Empress v. Lahshman. 

Note 7 

1. (’18) Ant 1918 All 353 (354) ; 40 All 119:19 Cr.L.J. ni,Ashbey Clarho Haris 
V. Emperor. 

(’66) 5 Suth W R Cr 70 (70), Queeji v. Ghokoo Khan. 

(’67) 7 Suth W R Cr 39 (39), Queen v. Grcedhary Manjee, 

(’94) 21 Cal 955 (976), Wafadar Khan v. Queen-Empress, 

(’85) 11 Cal 410 (412), Netai Luskar v. Queen-Empress, 

(’76) 25 Suth W E Cr 23 (24), Queen v. Sonaoollah. 

(’67) 8 Suth W B Cr 38 (38), Queen v. Sheikh Boodhoo, 

(’85) 9 Mad 61 (63) : 2 Weir 337, Aiyavu v. Queen-Empress. 

(’ll) 12 Cri L Jour 142 (142) ; 9 Ind'Cas 790 (Mad), Kainakka v. Emperor. 

(’32) 33 Cr.L.J . 570(571): 138 Ind Cas 217(218) (Lah), Fagir Mohammad v. Emperor. 
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Section 274 
Note? 


case, by hoxv be pleacls or fails to plead in ibe proeceding.^'‘ 

A plea of gnilty on vbicb tbe Coxirfe can act must be a plea of 
guilty of tbe offence cbarged without any qualification . Tbe Judge 
should see ‘U'betber or not tbe man understood ■wbat tbe charge Tras 
in order to ascertain what be meant by bis plea of guilty." Thus, 
where tbe accused instead of pleading gniltj* in tbe words of tbe 
section makes a rambling statement more or loss admitting guilt, it 
would be much safer if tbe Judge records a plea of not guilty and 
proceeds to try tbe ease in tbe ordinary way." A plea of guilty can 
only be made in response to a charge made by tbe Court, an informal 
admission as to tbe gitilt does not amount to a formal plea of guilty 
and such an admission has not tbe same binding effect as a plea of 
guilty."^ Tbe plea of guilty must distineth’ admit each and every fact 
necessary to constitute tbe offence. Thus, where ibe accused merely 
admits that be beat bis wife and that sbe died but does not admit 
that be bad any intention of causing such bodily injury as was likelt- 
to cause death, it is not a sufficient plea of guiltj' to tbe charge of 
murder.'* Similarly, where an accused, while admitting that be killed 
tbe deceased, states that be was not in bis right mind at tbe time,^ or 
that be did it under grave and sudden provocation,'^ or that be was put 
to instant fear of death by tbe co-accused,^ or that be did it while * 
imder epileptic fits,® or in a struggle arising from tbe fact of tbe 
deceased having first attacked him,® be cannot be said to have pleaded 
guilty to the charge of murder. Likewise, where an accused, while 
admitting having presented a false petition, states that be did so under 
tbe influence of certain persons mentioned,^® or unthinkingly without 
tbe intention to injure,** be cannot be said to have j)leaded guilty to the 


la. (’24) Am 1924 All 299 (300) : 46 All 64 : 25 Cr.L..J. 327, Timed Singh v. Emperor. 
(’ll) 12 Cr.L. J. 585 (587): 36 Mad 457 : 12 I. C. 961, G.G. Jercmiahv.F.S.Vas. 

2. (’9S) 1S9S .A.11 IT K 10 (16), Qnccn-Einprcss v. Dhiyan Singh. 

3. (’03) 7 Cii L Jour 295 (296) : 5 All L Jour 157, Emperor v. Dcohi. 

3a. (’36) Am, 1936 Cal 292 (293) ; 37 Cr. L. J. Sid Superintendent and Bcmcin- 
brancer of Legal Affairs, Bengal v. Jiban Kumar De. (An admission of guilt 
in proceedings under S.llO.Cr. P.C.,or in proceedings of a more infox’mal nature 
does not amount to a plea of guilty.) 

4. (’84) 2 IVeir 336 (330, 337), In rc Gurapu Alarigadzi. 

(’06) 3 Cri L Jour 337 (338) : 8 Bom L B 240, Emperor v. Chinia Bhiha Koli. 
(’76) 25 Sutb ly E Cr 23 (23). Queen v. Sonaoollah. 

(‘70) 2 E tv P H C R 479 (480), Queen v. Eursookh. (Tbe accused was cbarged of 
murdering bis brother.) 

(’90) 14 Bom 564 (566), Quccn-Emprcss v. Sahharam Eaniji. 

[Sec also (’S3) 1 C P L E Cr 25 (26), Empress v. .ITf. Adhiha. (Case of public 
nuisance — Eo proof of common injury — Acts admitted by tbe accused did not 
constitute any ofience.)] 

5. (’73) 5 N W P H C E 110 (111), Queen v. Chit Bam, 

6. (’85) 11 Cal 410 (412), Kclai Luslcar v. Queen-Empress, 

(’91) 1891 Eat 532 (532, 533), Queen v. LaUshman. 

(1864) 1 Sutb TV E Cr 17 (IS), Queen v. Gour Chundcr. 

(’67) S Sutb WE Cr 38 (38, 39), Queen v. Sheihh Boodhoo, 

(’99-01) 1 Upp Bur Eul 76 (76), Bga Since Kyi v. Queen-Empress. 

7. (’86) 9 ^lad 61 (63) : 2 Weir 337, Aiyavu t. Quccn-Emprcss. 

S. (’94) 1894 Eat 698 (698), Queen-Empress v. 2Iha(arya. 

9. (’SO) 5 Cal 826 (823), Empress v. Taimbilcc, 

[Sec (’69)llSulbWECrG(6),t?arruv. JciipaZ Eoircc, (Charge of grievous hurt.)] 

10. (’SO) ISSG All W N 66 (6^, Empress v, Sundar. 

11. (’81) 7 Cal 96 (97) : 8 Cal L Eep 471, Empress v. Gopal Dhantilc. 
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charge of intentionally giving a false coniiplaint. Where the prisoner 
states that he is guilty but adds that he did not commit the offence 
with which he is charged, it does not amount to a plea of guilty.^^ 
A prisoner accused of dacoity admitted having accompanied the dacoits 
for a short distance but stated that ho turned back immediately and 
had nothing to do with the dacoity, it W'as held that it^did not amount 
to a plea of guilty to the charge of dacoitj'.^® 

Where a native Indian subject charged with the murder of another 
native Indian subject in a foreign territory admitted the causing of 
death but stated that he w'as not punishable for the act as the act was 
committed outside British India, it ■was held that the plea was really 
one of not guilty After the accused has claimed to be tried, any 
confessional statement made by him at the end of the trial is not a 
plea of guilty on which the Judge can convict him without taking the 
verdict of the jury.^® The use of expressions like “Your honour •u’ill 
please pardon the fault; in future, no such thing will happen" is not 
itself an incriminating statement.^® 

A plea of guilty is not a confession such as is dealt with in the 
Evidence Act. The plea is a statement which if accepted by the Court, 
amounts to a waiver on the part of the accused, of trial, in which 
alone a confession might be utilised in evidence,^^ 

See also Note 5 to s. 255. 

8. Partial plea of guilty. — Where in a charge of intentionally 
giving false evidence in two alternate statements, the accused pleads 
guilty as to one, it does not by any means follow that a verdict of not 
guilty is to be recorded in the alternative matter of the charge. That 
ought to be tried in the ordinary w'ay.^ Where the prisoner pleads not 
guilty to the graver offence charged but guiltj’^ to the minor offence 
charged, the Court should proceed to try him for the graver offence. 
It is not competent to the Public Prosecutor to withdraw the charge 
after the accused had been arraigned and pleaded not guilty. The 
prisoner is entitled to a trial and a clear verdict of the jury.^ 

9. “Claims to he tried.” — A plea of "not guilty" is not 
recognised by the Code. The accused can plead guilty under this section; 
he can claim to he tried or he can refuse to plead which amounts to 
the same thing as claiming to be tried. A plea of not guilty amounts 

12. (’69) 11 Sutli "W E Or 53 (53), Queen v. Mittun Ghoivdhry. 

13. (’67) 7 Sutli 'W E Or 39 (39), Queen v. Greedhary Manjce, 

14. (’83) 1883 Pun Ee No. 22 Or, p. 49 (50), Fakir v. Empress. 

See also S. 272 Note 2. 

15. (’66) 2 Weir 334 (335). 

(’05) 2 Cri L Jour 609 (610) : 7 Bopi L E 731, Emperor v. Bai Nani. (Opinion of 
assessors was not taken.) 

16. (’12) 13 Or. L. J. 62 (63) : 13 I. C. 398 (Cal), Jang Bahadur. Lai v. Emperor. 

17. (’34) AIE 1934 Pat 330 (334) : 35 Gr.L.J. 1322, Shyama GJiaran v. Emperor. 

Note 8 

1. (’66) 8 Suth W E Or Letters 6 (6), In re Thako Ghokrec. 

(’72) 8 Beng L E App 25 (26), Queen v. Hossain AH. 

2. (’66) 5 Suth W E Or Letters 4 (4), In re Bissmiaih'. 
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Soction. 271 to a claim to be tried.^ Where an accused claims to be tried or mates 

Note 9 a plea which amounts to such a plea, the Court should regularly try the 

accused and cannot convict him on a confession before the committing 
Magistrate,^ In such cases there should be a formal trial by the jury 
or with the aid of assessors.® If the accused, claiming to be tried, pleads 
that his act comes under any of the general exceptions in the Penal 
Code, he must plead them specifically. In the absence of such a plea, 
the absence of such circumstances will be presumed under S.105 of the 
Evidence Act.'^ But this does not mean that the accused must lead 
the evidence. If it is apparent from the evidence on the record, whether 
IJi’oduced by prosecution or by the defence, that the general exception 
would apply, then the presumption is removed and it is open to the 
Court to consider whether the evidence proves satisfactorily that the 
accused comes within the exception.® Thus, where a right of private 
defence is not pleaded, the Court on finding on the evidence before it 
that the accused acted in his right of iDrivate defence, is bound to take 


Note 9 

1. (’14) AIR 1914 Cal 901(904): 41 Ca) 1072 : loCr.L. J.4G0.Er!:iicrorv.A’:VmaZ. 
(’31) Am 1931 Cal 341 (343) :58Call214:32Cr,L. J.GG7,ird?.r«sr//v.£;?!jpcrcr. 
See also Note 1 and S. 272 Note 2. 

2. (’70) 2 N W P H C R 479 (480), Queen v. Hursoo7:h. 

(’86) 188G All "W N 22 (23), Empress v. Til:a Bam, ' 

3. (’73) 5 N W P H C R 110 (112), Queen v, Chdt Bam. 

(’90) 14 Bom 664 (5G6), Queen-Empress v. Sakharam, 

(’88) 1888 Rat 410 (410, 411), Queen-Empress v. Malhari. 

(’04) 1 Cri L Jour 772 (773) : 6 Bom L R 671, Emperor v. MaUmad Ismail. 

(’05) 2 Cri L Jour G09 (GIO) : 7 Bom L R 731, Emperor v. Bai Nani. 

(’07) 6 Cri L Jour 424 (425): 9 Bom L R 1346, Emperor v. Somahhaidsatliobhai. 

4. (’15) AIR 1915 Cal 773 (778) : 30 Ind Cas 113 (117) : 16 Cri L Jour 5G1 (FB), 
Emperor v. TJpendranath Das. (Plea of grave and sudden provocation.) 

(’16) Am 1916 Cal 633 (036); IG Or. L. J. 724, Emperor v. Dwijeiidra Chandra, 
(Plea of accident taken by the accused.) 

(’22) Am 1922 Lah 1 (20) ; 3 Lah 144 ; 23 Cr, L. J. 51S,NaramDasv.Empcror. 
(Eight of private defence of property set up.) 

(’04) 1 Cri L Jour 427 (427, 428) : 1904 A W N 113, Emperor v. Gullu. 

(’lO) 11 Cri L Jour 374 (375, 377) : 32 All 451 : 6 I. C. 589, Emperor v. TFajic?. 

(Case of subordinate officers acting under orders of their superior officers.) 

(’12) 13 Cri L Jour 905 (911) : 17 Ind Cas 1001 (1007) (Cal), Jhahri Chaviar v. 
Emperor. (Case of right of private defence.) 

(’20) Am 1920 Cal 39 (40) : 21 Cri L Jour 317, Maniajali v. Einpcror. (Case of 
unsoundness of mind.) 

(’25) Am 1925 Cal 1214 (1214), Kali Das v. Dcodhari Mistri. (Case of an 
obstruction to ^vaT in good faith.) 

(’27) Affi 1927 Cal 324 (326) : 28 Cri L Jour 334, Adam Ali v. Emperor, 

(’98) 1898 All W N 210 (210), Queen-Empress v, Sukha. 

(’98) 1898 All W N 209 (210), Qziccn v. Ghakauri. 

(’98) 21 All 122 (125, 126) ; 1898 AWN 208, Queen-Empress v. Timmal. 

(’86) 1886 Eat 229 (230, 231), Queen-Empress v. Nepal, 

(’78) 1 Cal L R 62 (65), In re Jamsheer Sirdar. 

See also S. 342 Note 23. 

5. (’23) Am 1923 All 327 (328) : 45 All 329 : 24 Cri L Jour 225, lit. Anandi v. 
Emperor. (Case under S. 84, Penal Code — Insanity — Previous and subsequent 
madness of accused should be considered as leading to inference of insanity.) 

(’ll) 12 Cr. L. J. 18 (IS) ; 8 Ind Cas 1088 [Ma.d),InrcGarug%i,Bamayya. (Casein 
which the accused exceeded his right of private defence — Sentence altered from 
one of death to rigorous imprisonment for seven years.) 

(’12) 13 Cri L Jour 905 (911) : 17 Ind Cas 1001 (Cal), JhakriOhamary. Emperor. 
(Case in which evidence disclosed that the accused had a right of private defence 
— Accused were acquitted.) 
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cognizance of the same.® 

10. Plea must be by the acousefl himself. — The accused 
should plead by his own mouth} and not by his pleader- unless such 
IDleader has been permitted bj' the Court to appear in the place of the 
accused.® See also s. 255 Note 7. 

As to admissions by pleader, see the, undermentioned cases.^ 

11. Becord of the plea. — If the accused pleads guilty, the Court 
should make a record of such plea.^ It is not the duty of the Court, 
at the time of recording such plea, to decide u-hether any statement 
accompanying it is true or false. Any such statement must be regarded 
only as explanatory of the plea.® The whole of the statement made by 
a prisoner should be recorded as nearly as possible in the very words 
used by him, though it need not be recorded in a foreign language 
unknown to the Court or Magistrate, the use of which makes it neces- 
sary to have recourse to an interpreter. The language in which the 
statement is conveyed to the Court by the interpreter is the language 
in which it should be recorded.® The plea of guilty should be taken 

■6. {’36) AIE 1936 Kang 1 (2) : 37 Cri L Jour 293, Nga Ba Scvi v. Emperor. 

(’24) AIB 1924 All 645 (651) ; 26 Cri L Jour 501, Emperor v. Kishen Lai. 

(’24) AIK 1924 All 694 (694) : 25 Cr. L. J. 472, Umed Singh \. Emperor. (Plea of 
justification should be considered in a defamation case even though not raised.) 
(’82) 11 Cal L K 232 (233, 234), In the matter of Kali Charan Mooherjee. 

(’97) 1 Cal W N 545 (547), Pasupat Qope v. Bam Bhajan. 

•See also S. 290 Note 1. 

Note 10 

1. (’04) 1 Cri L Jour 939 (939) : 6 Bom LE 861, Emperor v. Sursing. 

(’71) 15 Suth Vv E Cr 42 (42) : 6 Beng L K App 148, Queen v. Boopa Gowalla. 

2. (’04) 1 Cri L Jour 939 (939) :.6 Bom L E 861, Emperor v. Sursing. 

( 1900) 2 Bom _L E 751 (752), Queen-Empress v. Sangaya. (Plea of guilty by a 
pleader appointed by the Court to defend the accused on a charge of murder is 
not binding on the accused.) 

3. (’26) AIE 1926 Bom 218 (222) : 50 Bom 250 ; 27 Cri L Jour 440, Dorabshah 
Bomanji v. Emperor. 

4. (’20) AIE 1920 All 99 (101) ; 21 Cr.lj.J. Ill, Sheo Narain v. Emperor. (Such 
admissions should not be taken — Every fact must be proved in a murder case.) 

(’72) 17 Suth W E Cr 49 (49), Queen v. Kasim Mundle, (They cannot be used 
against the accused.) 

(’90) 1890 Pun Be No. 2 Cr, p. 3 (5), Shih Bam v. Simla Municipal Committee. 
See also S. 340 Note 9. 

Note 11 

1. (’07) 6 Cri L Jour 434 (436) : 12 C IV N 140, Deputy Legal Bemembrancer v. 
TJpendra Kumar Ohose. 

(’08) 7 Cri L Jour 295 (296) : 1908 A W N 54 ; 5 A L J 157, Emperor v. Deohi. 
(’08) 8 Cr. L. J. 380 (381) : 30 All 540 ; 1908 A W N 241 : 5 A L J 305, Emperor 
V. Kheoraj, 

(’88) 1 C P L E Cr 25 (26), Empress v. Mt. AdhiTca. 

(’10) 11 Cri L Jour 193 (193) : 4 Ind Cas 1126 (Mad), In re Sadayan. 

(1900) 23 Mad 151 (154), Queen-Empress v. Chinna Pavuchi. 

(’31) AIE 1931 Cal 341(343):58 Cal 1214:32 Cr.L. J.667,Ara7iomcd Yusuf v. Emperor. 
(’81) 7 Cal 96 (97) : 8 C -Ii B 471, Empress v.- Gopal Dhamik. 

(’26) AIE 1926 All 318 (320) : 27 Cri Ij Jour 449, Shanher v. Eniperor. 

(’88) 1888 Eat 386 (386), Queen-Empress v. Sarioel. 

{'11) AIE 1917 Bom 220 (221) : 18 Cr.L.J. 699, Laxmya Shiddappa v. Emperor. 

2. (’91) 1891 Eat 532 (532), Queen-Empress v. Lakshman. 

3. (’80) 5 Cal 826 (829), Empress x. Viambilee. 
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clown in the form of question and answer and in the exact words used 
by the accused.^ 

It is also desirable that shorthand notes of proceedings of Sessions 
Courts should he maintained so as to ensure a full and accurate record 
of what happens in Court.'’ 

12. Plea of guilty — When may be accepted. — A plea of 
guilty may be accepted by the Court and the accused may be convicted 
thereon without the matter going before the assessors or the jury.' 
But the Court is not hound to accept a plea of guilty in all cases. On 
the other hand, the Court must carefully consider whether the accused 
has fully understood the nature of the charge to which ho pleads 
guilty.^“ In cases 'whore the natural sequence of accepting the plea of 
guilty would be a sentence of death, it is not in accordance with the 
usual practice to accept a plea of guilty.^'’ Murder is a mixed question 
of law and fact and unless the Court is satisfied that the accused knew 
exactly what was implied by his plea of guilty, the plea should not be 
aceei^ted but the case should be tried; specially whore the accused is an 
ignorant person." An accused person does not plead to a section of a 
criminal statute. Ho pleads guilty or not guilty to the facts alleged 
that disclose an offence under that section. Sometimes a “plea of 
guilty” is an admission only of the facts alleged and not the offence, as 
when such facts do not in law constitute the offence.® So a plea of 


4. (’03) 5 Boiu L R 909 (1000), Evi’pcror v. Abdul Hoosain. 

5. (’24) AIR 1924 Cal 257 (288) : 25 Cr.L.J. 817 (FR), Emperor v. Barcndra Kumar. 
See also S. 35G Note 11. 

Note 12 

1. (’07) 8 Suth W R Or L 21 (21), In re Nobind Mali-. . 

(’07) 8 Suth W R Cr L 0 (0), In re Thalcochokrcc. 

(’00) 0 Suth W R Or L 4 (4), In rc Ncavml. 

(’00) 5 Suth W R Cr L 2 (2), In rc Ecllai Jenah. 

(’00) 0 Suth ^Y R Cl- L 3 (3), In rc Alfoo. 

(’00) 2 Weir 335 (335). 

(’08) 10 Suth W R Cr 43 (43) : 2 Rcng L R 23 (PB), Queen Y. Srec Kant. 

(’05) 2 Cal L Jour I 671 (ISji), Magha Sheik v. Emperor. 

(’34) AIR 1934 Pat 330 (334) : 35 Cri L Jour 1322, Shyama Charan v. Emperor. 

la. (’35)AIE1935Rang49(51): 12 Rang GIG; 30 Cr.L.J. 35G,NgaYwav. Emperor. 

lb. (1900) 23 Mad 151 ll5i),Quccn-E7npress v. Gliinna Pavuchi. 

(’28) AIR 1928 Cal 775 (770) : 30 Cri L Jour 508, Hasaruddin Md. v. Emperor, 
(’17) AIR 1917 Bom 220 (221) ; 18 Cr.L.J. 099, Laxmya. Shiddappa \. Emperor. 
(’00) 3 Cri L Jour 337 (338) : 8 Bom L R 240, Emperor v. Ghinia Bhika. 

(’00) 3 Cri L Jour 80 (81) ; 1905 Pun Re No. 54 Cr, Bala Singh v. Emperor. 

(’34) AIR 1934 Sind 204 (205) : 28 S. L. R. 327 : 30 Cr. L. J. 324,.4c7mj- Sanghar 
V. Emperor. 

2. (’22) AIR 1922 All 233 (233) : 23 Cri L Jour 283, BalU v. Emperor. 

(’22) AIR 1922 All 200 (207) : 24 Cri L .Tour 009, Mt. Sukhia v. Emperor. 
(’97-1901) 1 TJpp Bur Rul 78 (79), Nga San Baik v. Quccn.E7i:pross. 

(’05) 2 Cal L Jour 18a (18a), Magha Sheikh v. Empci'or. 

(’90) 19 All 119 (120) : 1890 AWN 192, Queen-Empress v. Bhadu. 

(’25) AIR 1925 All 047 (047, 048) : 20 Cr. L. J. 1316, Lahori v. Emperor. (The 
accused •was a man of considerable intelligence in this case.) 

(’25) AIR 1925 Sind 188 (189) ; 17 S.L.E.2GS:2G Cr.L.J. 177, ^ 77 apc?-orv.Zasim. 
(’00) 3 Cri L Jour 317 (318) (Kathiawar), Emperor v. Woman Behni. 

(’06) 1806 Pun Re No. 47 Cr, p. 56, Grown v. Zoolfoo. 

(’ 68 ) 1868 Pun Re No, 3 Cr, p, 0, Cj-ojoa v. Ghongutta, 

-(’06) 3 Cri L -Tour 337 (338) : 8 Bom L R 240, E^nperor v. Chmia Bhika, 

3. (’15) AIR 1915 Cal 153 (153) : 15 Cri L Jour 703, Gaya Boy v. Emperor. 

(’26) AIR 1926 Lah 406 (406) : 7 Lab 359 ; 27 Cr. L. J. 907, Basa^it v. Emperor. 
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guilty cannot be accepted when the offence in question bas not been 
committed in the eye of laTV."* A plea of guilty cannot be accepted 
■when it is clear that the offence "was not correctly stated to him.® Each 
case depends, however, upon its own circumstances which should bo 
examined to see •u’hetber the plea of guilty is one w'hich should be acted 
upon ;® where the prisoner has the services of a pleader and a plea of 
guilty is made advisedly, the Court can cortainlj' convict him on his 
plea.®*' But where an accused, who is charged for an offence under 
S. 302, Penal Code (for which there is a clear prima facie evidence), 
pleads guilty to an offence under S. 304, Penal Code, the Court cannot 
accept the plea of guilty but should proceed to try him for the offence 
charged.^ There is no provision for an inquiry for the purpose of seeing 
if it is right and proper to convict the accused on his plea ; if any such 
enquiry is necessary it should take the form of a trial and be conducted 
as such.® 

Though the section provides for a conviction being based on the 
accused’s plea of guilty entered at iha commencement of the proceedings, 
this does not mean that if at any later stage the accused pleads guilty 
the Court is not entitled to record the plea and convict the accused om 
such plea.® 

18. “ Thereon ” in sub-seotion (2). — The -u-ord ‘thereon’ shows- 
that the conviction is on the plea recorded before the Sessions Judge 
and has no reference to what has passed before the Magistrate in the 
preliminary enquii-j'. So, if the accused makes a plea which amounts 
to a claim to be tried before the Sessions Judge, he cannot be convicted 
on a confession made before the committing Magistrate.^ 

Where an accused pleads guilty to the offence charged, he may 
either be convicted for the offence or, as has been seen in Note 12, the- 
regular trial may be proceeded with. He must not be convicted of a 
different offence of which he did not plead guilty and for which he was 
not tried.® Thus, a person pleading guilty to a charge of murder cannot 
be convicted of culpable homicide not amounting to murder.® Similarly, 

(’32) AIE 1932 Lab 363 (364) : 33 Cri L Jour 646, Bahadur Singh v. Evi'peror. 
(*19) AIE 1919 Bom 160 (160) : 43 Bom 842 : 20 Gr. L. J. 681, Murarji Baghu- 
oiath V. Evi'peror. 

(’30) AIE 1930 Bom 176 (176) : 31 Or. L. J. 926, Emperor v. Mahadeo Govind. 

4. (’28) AIE 1928 Lab 827 (828) : 29 Or. L. J. 645, Mt. Darhan v. Emperor. 

(’08) 8 Cri L Jour 421 (421) : 4 M L T 324, In re Manikam Pillai. 

See also S. 243 Note 2. 

5. (’93-1900) 1893-1900 Low Bur Eul 328 (328), Nga Nge v. Queen-Empress. 

6. (’23) AIE 1923 Nag 251 (254) : 24 Or. L. J. 670, Manjoo v. Emperor. 

6a. (’86) 1886 Eat 229 (236), Queen-Empress v. Nepal. 

7. (’88) 1888 Eat 410 (410, 411), Queen-Empi'ess v. Malhari. 

8. (’91) 1891 Eat 632 (533), Queen-Empress v. Lahshman. 

9. (’34) AIE 1934 Pat 330 (334) : 35 Cri L Jour 1322, ShyamaCharaiiY. Emperor, 

. Note 13 

1. (’70) 2 N W P H C E 479 (480), Queen v. Hursoohh. (This procedure seriously 
prejudiced tbe accused.) 

(’72-92) 1872-1892 Low Bur Eul 497 (497), Nga Tha Maung v, Queen-Empress^ 
(Confession before a Myook.) 

- 2. (’99) 2 Weir 335 (335, 336). 

3. (’09) 10 Cri L Jour 5 (6) : 3 S L E 58 : 2 Ind Cas 372, Emperor v. Waihu. 
(’93) 2 Weir 335 (335, 336). 
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a person pleading guilty to a charge o£ culpable homicide not amounting 
to murder cannot be convicted of causing grievous hurt.’' In order that 
there may be a conviction on a i)lea of guilty, the plea must bo in 
respect of the offence charged: Thus, where an accused was charged 
of murder hut the Court finding that there was no evidence under 
that charge, convicted her of an offence under section 318 of the Penal 
Code considered to have been admitted by the accused, the conviction 
is illegal.*’ 

The fact that the accused, tired of a lengthy trial or impressed 
by the weight of the evidence against him, or partly the one and partly 
the other, decides to cut short proceedings in the hope that a lenient 
sentence would be passed on him, is not in itself a ground for departing 
■from the ordinary tariff of punishment for the offence.® 

15. Procedure where plea of guilty is not accepted. — 
Section 272 provides that where an accused person refuses to or does 
uoi plead or claims to be tried, the Court shall proceed to try the case. 
"There is no specific provision enabling the Court to try the case where 
the accused idcads guilty and the Court does not accept the same, 
though sub-s.(2) of this section provides that he may be convicted on 
such idea. In England where the Court does not think it expedient 
to act upon the accused’s plea of guilty, the usual procedure is to advise 
‘him to withdraw his plea of guilty and to plead not guilty.^ In this 
country, the general trend of opinion is that the accused may be 
t;reated in such cases as if he had pleaded not guilty, and that the 
•trial may bo proceeded with in the ordinary way.” The High Court of 
Calcutta has, however, in the undermentioned case,® hold that the 
•discretion denoted by the word “may” is either to convict the accused, 
•or in a suitable case, to leave the matter there and discharge him, but 
•does not include the power to proceed with the trial against him. In 
•this view it has further held therein that where a person has pleaded 
•guilty, he ceases ? 2 ^so facto to he an accused person. According to the 
Chief Court of Oudh, the only course open to the Court where a plea 
■of guilty is not accepted by it is to proceed to trial.'^ 

4. (’88) 1888 Rat 413 (413), Qitecn-Evtprcss v. liagliu! 

:5. (’88) 1888 Rat 38G (38G), Quccn-Evipress v. Sarwel. 

■6. (’34) AIR 1934 Pat 330 (335) : 35 Cvil,Jomld22, ShyaviaCharanr. Emperor. 

Note 14 

1. (’31) AIR 1931 Cal 341 (343) : 58 Cal 1214 : 32 Cri L Jour G67, Maliovmad 
Yitstif V. Emperor. 

[See also (’09) 10 Cr.L, J. 325 (340): 3 Ind Cas G25 (Cal), Khndiram Bose Emperor.'] 

2. (’09) 10 Cr.L.J. 484 (485, 48G): 4Tnd Cas 57 (Cal), SuMcv Tcu-arir. Emperor. 
(’14) AIR 1914 All 558 (558); 16 Cri L .Tour 103, Snrjaii Svigh v. Emperor. 
(1900) 23 Mad 151(153,154), Q7<fCJi v. ClthiioPn'UHciii. (22Mnd491,distinguished,) 
-(’20) AIR 192G All 318 (320) : 27 Cri L Jour 449, ShanMr v. Emperor. 

(’28) AIR 1928 Cal 775 (776): 30 Cr.L.J. 505,IIasariiddin Maliommadv. Emperor. 
(Such a plea should not be acted upon in a case where the natural sequence 
would be a sentence of death.) 

-(’70) 13 Suth W R Cr 55 (5G): 4 Beng L E App 101, Queen v. Gohadur Bhooyan. 

3. (’31) AIR 1931 Cal 341 (343) ; 58 Cal 1214 : 32 Cri L Jour 667, Maliommad 
Yusuf V. Emperor, 

•4, (’17) AIR 1917 Oudh 362 (366) ; 18 Cri L Jour 742; 20 Oudh Cas 136, Kcslio 
Singh v. Emperor. 
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As to the meaning of the -n-ora “conviction” in this suh-section, 
see the undermentioned case.® 

15. Plea of guilty by a co-accused. — Under s. so of the 
Evidence Act, •n'hen more persons than one are being tried jointly 
for the same offence, and a confession made hy one of such persons 
affecting himself and some other of such persons is proved, the Court 
may take into consideration such confession as against such other 
person as well as against the person who makes such confession. So 
the question arises whether in cases where one of several accused 
jointly tried pleads guilty to the charge, he can be said to be jointly 
tried within the meaning of S. 30 of the Evidence Act, so as to render 
his admissions receivable in evidence against the other accused. In the 
undermentioned case,^ the High Court of Calcutta has held that where 
a person pleads guilty, the only course open to the Court ( whether it 
accepts such plea or not) is either to convict him or discharge him and 
'that he can no longer he said to he an accused person jointly tried 
with others. This view, as has been seen in Eote 14, in so far as it 
relates to cases where the plea is not accepted hy the Court, is against 
the general trend of opinion. In cases where the plea of guilty is 
accepted hy the Court, a conviction should follow and the accused will, 
of course, cease to he an accused person from that moment. Section 30 
of the Evidence Act, will not therefore apply.* In cases where the plea 
of guilty is not accepted hy the Court and the Court proceeds to trial 
against him, the accused does not cease to he so until the end of the 
trial and S. 30 will apply.® 

Where one of the accused pleads guilty and the Court accepts it, 
it should not defer his conviction in order that his confession may he 


5, (1900) 10 Mad L J 147 (158,159) (F B), Subramania Aiyarr. Queen-Empress. 

Note 15 

1. (’31) AIR 1931 Oal 341 (343, 344) : 58 Cal 1214 : 32 Cri L Jour 667, Moham- 
mad Yusuf V. Emperor. 

2. (’99) 22 Mad 491(493): 2 "Weir lidjQtieen-Empressv.LaTishmayyaPandaram. 
(’95) 19 Bom 195 (197, 198), Queen-Empress v. Pahuji. 

(’95) 17 All 524 (526) :1895 AWN 111, Queen-Empress v. Pirbhu. 

(’02) 25 Mad 61 (68) : 28 I A 257 : 11 M L J 233 : 3 Bom L R 540 ; 5 0 W N 866 
: 8 Sar 160 (P 0), Subramaniya Iyer v. King-Emperor. 

(’81) 1881 All W N 99 (100), Empress v. Baiju. 

(’74) 11 Bom H C E 146 (148), Beg. v. Ealu Patil. 

(’26) AIE 1926 All 318 (320) : 27 Cri L Jour 449, Shanhar v. Emperor. 

(’88) 1888 Eat 400 (400), Queen-Empress v. Ghand. 

(1900) 1900 Pun Ee No. 11 Cr, p. 25 (27), Fiara Singh v. Empress. 

(’84) 7 Mad 102 (103, 104) : 2 Weir 740, Venlcatasamy v. Queen. 

(’01) 23 All 53 (54) ; 1900 AWN 192, Queen v. Paliua. 

(’95) 2 Weir 493 (493), In re Muppidi Krishna Moorthy. 

q’ll) 12 Cr. L. J. 479 (479) : 38 Cal 446 : 12 I C 87, Emperor v. Keramat Sirdar. 
(’ll) 12 Cr. L. J. 605 (605, 606) : 12 I C 981 : 1911 Pun Be No. 15 Cr, Kanhaya 
V. Emperor. 

(’01) 3 Bom L E 437 (438), King-Emperor v. Annya. 

3. (’01) 3 Bom L E 437 (438), King-Emperor v. Annya. 

(’09) 10 Cri L Jour 484 (486) : 4 Ind Cas 57 (Cal), SuTcdev Tewari v. Emperor. 
(’15) AIE 1915 All 221 (224) : 37 All 247 : 16 Cri L Jour 327, Emperor y. Dip 
Narain. 

(’13) 14 Cri L Jour 566 (567) : 21 1 G 166 : 1 Upp Bur Eul 170, Emperor v. Kga 
Po Tha. 

(1900) 23 Mad 151 (154), Queen v. Chinia Pavuchi. 
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considered against liis co-accused. Sucli a procedure is clearly against 
the spirit of the law.^ The accused should bo convicted at once® and 
should he removed from the dock in which case he can give evidence 
against his co-accused.® It is always desirable to pass a sentence 
completely before calling one accused who pleads guilty in a joint 
trial to give evidence against a co-accused/ so that the witness may 
give his evidence free of all corrupt influence which the fear of 
impending punishment and the desire to obtain immunity to himself 
at the expense of other prisoner might otherwise produce.® But the 
admissibility of the evidence of such accused pleading guilty ought not 
to be decided on the narrow technical ground that he had not been 
convicted but on the broad ground that when he gave his evidence he 
was not in charge of jury and no issue remained to be tried between 
him and the Crown.® 

Where, in a joint trial, A is charged with murder and 33 with 
being an accessory after the fact, the question whether the deceased, 
was murdered by A is an issue between B and the Crown, and hence, 
the counsel for B is entitled to insist on the proof of the murder and 
challenge the evidence of it even if A has pleaded guilty.^® 

See also Note 8 to section 255. 

16, Appeal.' — Where an accused pleads guilty and he is convicted 
thereon, he has no right of aj^peal except as to the extent or legality of 
the sentence. See section 412. 

Where the Court has recorded that the accused pleaded guilty, 
the High Court cannot in a case in which the accused appeared by a 
pleader admit the affidavit of the accused for the purpose of showing 
that he did not plead guilt3^ If therd has been any mistake in the 
matter it is the vakil and not the client, who ought to make an 
affidavit.^ 

Where an accused person has been convicted on his own plea of 
guilty, he is not entitled on notice being issued to him xmder S. 439 
sub-s.{2) of the Code for showing cause against enhancement of 
sentence to go behind the plea of guilty as a confession of the facts 

4. (’01) 23 All 53 (54, 55) : 1900 AWN 192, Qiiccn v, Faltua. 

(’08) 8 Gri L Jour 380 (381) : 1908 A WN 241 : 5 A L J 505 : 30 All 540, Emperor 
V. Kheoraj. 

(1900) 23 Mad 151 (154), Queen v. Ohinia PavucM. 

(’31) AIE 1931 Cal 341 (343) : 58 Cal 1214 : 32 Cri L Jour 667, MaJioimncd 
Yusuf y. Emperor. 

(1900) 1900 Pun Ee No. 11 Cr, p. 25 (27), Piara Singh y. Empress. 

5. (’14) AIE 1914 All 558 (558) : 16 Cri L Jour 103, Surjan Smgh v. Emperor. 

6. (’17) AIE 1917 Oudli 362 (366) : 18 Gri L Jour 742 (746) : 20 Oudh Gas 136, 
Kesho Singh v. Emperor. 

7. (’92) 2 Weir 520 (520, 521), In re Marudaimuthu. 

8. (’31) AIE 1931 Cal 341 (344) : 58 Cal 1214 : 32 Cr.L. J. 667, Mahomed Yusuf 
V. Emperor. 

9. (’02) 25 Mad 61 (68) : 28 I A 257 : 11 M L J 233 : 3 Bom L E 540 : 5 C W N 
866 : 8 Sar 160 (P C), Suhramaniya Aiyar v. King Emperor. 

10. (’36) AIE 1936 P C 242 (245) : 37 Cr. L. J. 914 (P C), Mahadeo y. The King. 

Note 16 

1. (’96) 19 Mad 209 (210) : 1 Weir 850, Queen-Empress v. Eashyam Chetty, 
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alleged or to withdraw the plea." The High Court of Eangoon has, Section 271 
however, held that, in such a case, the accused is entitled to show Note 16 
cause against both his conviction and sentence notwithstanding his 
idea of guilty.® 


272.= If the accused refuses to, or does not, Section 272 
Refusal to plead or pload, or if he claims to he tried, the 
claim to be tried. Court shall proceed to choose jurors 
or assessors as hereinafter directed and to try the case: 

Provided that, subject to the right of objection 
Trial by same jury hereinafter mentioned, the same 

or assessors or several . . _ 

offenders in succession, juvj may try, or tiiG Same assessors 
may aid in the trial of, as many accused persons 
successively as the Court thinks fit. 

Synopsis 

1. Legislative changes. 

2. “Refuses to, or does not, plead, or if he claims to be tried.” 

3. Trial by same jury or assessors of several offenders — Proviso. 

Other Topics (miscellaneous) 

Effect of the proviso. Sec Note 3. Section inapplicable to oases and coun- 

No case against accused — Procedure. ter-cases. See Note 3. 

See Note 2. Simultaneous trial of several persons 

Plea of “not guilty.” See Note 2. illegal. See Note 3. 

1. Legislative changes. — The first paragraph of this section 
corresponds to S. 363 of the Code of 1861 and S. 28S of the Code of 1872. 

The proviso corresponds to S. 347 of the Code of 1861 and S. 265 of the 
Code of 1872. 

2. “Refuses to, or does not, plead, or if he claims to be 
tried.” — An accused person charged with an offence can either 
plead “guilty” or may “claim to he tried.” A plea of “not guilty” is 
not recognised by the Code,^ though such a plea, if made, will be 
considered as amounting to a “claim to he tried.” As a matter of 
practice, however, the expression “not guilty” is generally used and is 
taken as amounting to a “claim to he tried.” 

Where an accused makes no answer to the question whether he 
is guilty, an enquiry should he made whether he is obstinately mute 
or is dumb ex visitatione dei. In either case a plea of claiming to be 
tried should be recorded and the trial i^roceeded with.® Where, in 

* 1882 ; S. 272; 1872 ; Ss. 238, 265; 1861 : Ss. 347, 363. 

2. (’29) AIR 1929 Cal 747 (749, 751) : 56 Cal 1145 : 30 Cr. L. J. 1038, Superin- 
tendent and Bemembrancer of Legal Affairs, Bengal v. Jnanendra Nath, (Per 
Mukberjea, J., contra.) 

3. (’35) AIR 1935 Rang 49(50) : 12Rang 616 :36Cr.L.J. did, NgaTwa\. Emperor. 

Section 272 — Note 2 

1. (’14) AIR 1914 Cal 901 (904) ; 41 Cal 1072 : 15 Cri L Jour 460, Emperor v. 

Nirmal Eanta Boy. 

See also S. 271 Notes 1 and 9. 

2. (’69) 1869 Rat 19 (19), Beg. v. Sattya. 
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answer to a charge of murder, the accused stated : “I did not mean 
to kill him ; why should I kill my brother ? Nor did I strike him so 
much that he should die,” it w'as held that the statement amounted 
to a plea of “not guilty.”^ See also the undermentioned case.®“ 

Where an accused is put upon his trial and has pleaded “not 
guilty” to the charge or has claimed to be tried, he is entitled to have 
the trial proceeded with^ as a protection against a future proceeding 
against him in respect of the same charge.® He cannot be released 
without trial on the ground that there is no case against him.® Nor 
can he he convicted without trial solely upon a confession before the 
committing klagistrate.^ 

3. Trial by same jury or assessors of several offenders — 
Proviso, — It has been seen in S. 233 that where several charges are 
made against an accused person, the general rule is that each charge 
should he tried separately. The same iDrinciple Vrdll also apply where 
several persons are accused of offences in a case. The general rule 
is that they should be tried separately except in cases falling within 
S. 239.^ This proviso enacts that in those cases in which several accused 
persons in a Sessions case are to he tried separately, it is not necessary 
to choose a fresh jury or a fresh set of assessors for each such 
separate trial, and that the same jury or assessors may act in all the 
trials, subject, of course, to the right of the accused provided in the 
Code to object to the jury or any one or more members of the jury.“ 

But the same jury may try or the same assessors may aid in the 
trial of any number of accused persons in a case only one after the 
other and not simultaneously.^ A simultaneous trial in such cases is 
an illegality which is not curable by S. 537 of the Code,* 

In the undermentioned case® certain members of two oi^posing 
parties in a riot were sent up for trial under two distinct committals. 
After the close of the case for the prosecution in one of the cases, the 
Sessions Judge postponed the taking of the evidence for the defence 


3. (’70) 2 N W P C B 479 (480), Queen v. Htirsookh. 

3a. (’83) 1883 Pun Be No. 22 Cr, p. 49 (50), Fakir v. Empress, (Accused saying 
that he killed A but claiming that he was not liable to punishment as the Court 
had no jurisdiction over him — Plea is one of claiming to be tried.) 

See also S. 271 Note 7. 

4. (’83) 12 Cal L E 120 (121), Empress v. Sagamhur, 

(’68) 10 Suth W E Or 43 (43) : 2 Beng L E 23 (FB), Queen v. Srikant Gharal. 
(’04) 1 Cri L Jour 772 (773) : 6 Bom L B 671, Emperor v. Mohamed Ismail. 
(Judge considering that the plea of the accused did not amount to a plea of guilty.) 

5. (’81) 1881 All W N 60 (60), Empress v. Sunder. 

6. (’81) 1881 All W N 60 (60), Empress v. Sunder. 

[See also (’74) 1874 Pun Ee No. 3 Cr, p. 5, Groion v. Jamal, (A Sessions Court 
has no authority to discharge an accused person duly committed without trial.)] 

7. (’70) 2 N W P H C E 479 (480), Queen v. Hursookli. 

Note 3 

1. (’87) 9 All 452 (457) : 1887 AWN 111, Quecn-Empress v. Abdul Zadir. 

2. (’26) AIE 1926 All 334 (335, 336) : 48 All 325 : 27 Cri L Jour 445, Bafiuzmmaii 
Khan v. Ghhotey Lai. 

(’31) AIE 1931 Cal 709 (709) : 32 Cri L Jour 1233, Eajatulya v. Khuda Karigar. 

3. (’31) AIE 1931 Cal 709 (709,710) : 32Cr.L.J. 1233, Bajatidyav. Khuda Karigar. 

4. (’21) AIE 1921 Low Bur 51 (55) : 11 LBE73 : 23 Cr.L.J. 49, Eusoof v. Emperor. 

5. (’81) 6 Cal 96(99): 6C. L.B. S21 ’. 3 ShomeLBCj: 3d, H ossein BuJeshv, Empress. 
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and proceeded to examine the "antnesses for the proseention in the other 
case before the same jury. He then took the evidence of the witnesses 
for the defence in the first case and in the counter-case in the order- 
named and then summed up the facts in both the cases to the jury 
who returned a verdict in respect of all the accused. Princep, J., 
observed as follows : 

“The law declares that the ‘same jury may try as many accused persons 
successively as to the Court seems fit.’ By this we understand that one trial is to 
follow the other, that is, that, on the conclusion of one trial, the same jury may 
proceed to try the accused in the next case. The law does not contemplate that 
two trials shall be conducted piecemeal in such a manner that at their conclusion 
the jury shall be called upon to decide at one and the same time upon two distinct 
classes of evidence which, though they have points in common, require careful 
discrimination as bearing upon the guilt or innocence of two sets of accused. 
Independently of the irregularity of the proceeding, no jury ought, we think, to be 
placed in such an embarrassing position.” 


2,73.* III trials before the High Court, when 
Entry on unsus- it ajppears to tbo High Court, at any 
tainabie charges, time before tbe commencement of tbe 
trial of tbe person charged, that any charge or any 
portion thereof is clearly unsustainable, the Judge 
may make on the charge an entry to that effect. 

(2) Such entry shall have the effect of staying 
Effect of entry, proceedings upon the charge or portion 
of the charge, as the case may be. 

1. Object and applicability of the section. — The section is 
intended to provide a short and effective way by which charges which 
have no merits may be disposed of.^ This special power is, however^ 
only conferred on the High Courts^ and cannot be exercised by 
Sessions Judges.® 

Applications under this section should be disposed of by the High 
Court in the exercise of its ordinary original criminal jurisdiction.^ 

2. " The Judge may make on the charge an entry to that- 
effect” — Sub-section (1). — -Where the Court is of opinion that no- 
offence is made out, it is its duty to make an order under this section. 

* 1882 : S. 273; 1872 and 1861 ; Nil. 

Section 273 — Note 1 

1. (’29) AIE 1929 Cal 756 (760) : 57 Cal 1042 :31 Cr.L. J. 506 (FB), Girish v. Emperor. 

2. (’29) AIE 1929 Cal 756 (760) : 57 Cal 1042 ;31 Cr.L. J. 506 (FB), Girish v. Emperor. 

3. (’35) AIE 1935 Nag 202 (204) : 31 Nag L E 360 : 36 Cri L Jour 1389, Maroti 
Jairam v. Emperor, (All that Sessions Court may do after hearing evidence 
and then coming to the conclusion that there is no evidence that aecused has 
committed oSence, is that it may direct jury to return verdict of not guilty, but 
it cannot do so before commencement of'trial.) 

[See (’80) 7 Cal L E 143 (143), Empress v. Poreslwllah Sheikh.'] 

4. Sec (’83) 9 Cal 397 (404), Charoo Chunder v. Empress. (Application under S. 14 ■ 
of Act X of 1875.) 


Section 272; 
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Section 275 


and stay proceedings.^ Bnt tlie charge must be clearly unsustainable; 
otherwise the Judge should not take into his own hands the functions 
of the jury.^ Where in a trial before the High Court it appeared that 
the mode of taking evidence in the preliminary inquiry was entirely 
erroneous, it was held that an entry under this section should he made 
and the prisoner sent hack before the Magistrate for the depositions 
to be taken afresh.® 

3, Effect of the entry — Sub-section (2). — An entry made 
under this section has not the effect of an acquittal. The accused 
may again he tried for the same offence.^ Section 439 has no application 
to an entry made under this section. See sub-s,(4) of that section. 
For stay of proceedings under other sections, see S.145 sub-s.(5); S.240; 
S.464 suh-s.(2) ; and S.465 sub-s.{i). 


C. — Choosing^ a J ury. 

2l'74«/‘' ( trials before the High Court the 
Number of jury, jurj shall cousist of nine persons. 

(2) In trials by jury before the Court of Session 
the jury shall consist of such uneven number, not 
being less than five or more than nine, as the Provin- 
cial Government,’^ by order applicable to any particular 
district or to any particular class of offences in that 
district, may direct : 

Provided that, where any accused person is charged 
with an offence punishable with death, the jury shall 
consist of not less than seven persons and, if iiractic- 
able, of nine persons. 

a. Substituted by A. 0. for “Local Government.” 

1. Legislative changes. 

Difference between the Code of 1861 and the Code of 1872 — 

The number of which a jury was to consist, under the Code of 
1861, was five or an uneven number not less than five and not more 
than nine. This number was reduced to three in the Code of 1872. Both 
S. 327 of the Code of 1861 and S. 236 of the Code of 1872, however, dealt 
with the number of jury in Sessions Courts only. 

* 1882 : S. 274 ; 1872 : S. 236 ; 1861 ; S. 327. 

Note 2 

1. (’94) 21 Cal 97 (99), Q^lecn v. Stikee Kuar. 

2. (’29) AIR 1929 Cal 756 (761) : 57 Call042:31 Cr.L. J. 506 (PB), Girish v. Emyeror. 

3. (’68) 1 Beng LR OCr 37(38, 39), Boy/iTis/mfi illiiS'er. (Mode of tabing 
the evidence in the preliminary investigation erroneous — Note must be made.) 

Note 3 

1. (’32) AIR 1932 Sind 157 (159):26 S L R 407 :34 Cr.L. J. 14, Manh-am v. Em'^eror. 
See also S. 403, Explanation. 



KUMBEB OF JURY 


1601 


Difference hetiveen the Codes of 1872 and 1882 — 

The provision as to the number of jury in the High Courts vas 
newly added to the section in 1882. -• . 

Difference between the Codes of 1882 and 1898 — 

There was no change effected ‘in the Code of 1898, hut hy the 
Criminal Law Amendment Act, xn of 1923, the word “five” in sub-s.(2) 
of the section was substituted for the word “three” which occurred 'in 
the second paragraph of the old section. The proviso to the section 
was also newly added by the said Act of 1923, ■’ 

2. Non-compliance with the section — Effect of. — A trial 
by a jury consisting of a larger number of men than is authorized by 
the section is. a niillity.^ ’ •! ■" 

- •_ 3. “Jury,” meaning of. — See S. 267 Note 1'. 

Jury in cases of offences punishable with death 
Proviso. — As has been seen in S, 269, the Provincial Government may 
direct that the trial of certain offences shall be by jury in any district. 
Where an offence punishable with death is so declared to be triable by 
jury, this proviso will apply, and the jury 'should consist of nine 
persons unless it is impracticable to get that number, in which case 
the number should be at least seven. Under S,’826, the number of 
jurors to be summoned is to be double the number required for the 
trial. Where a lesser number of persons is summoned, and some of 
them do not attend, with the result that seven persons are empanelled, 
it cannot be said that it is impracticable to get a jury of nine, and 
consequently the tribunal is not one legallj’^ constituted.^ Where only 
fourteen persons were summoned but eleven of them were present out 
of whom, however, only seven were empanelled and it was not shown 
that it was not practicable to get nine persons, it was held that the 
jurj' was illegally constituted and the trial bad.^ 

But where eighteen persons were summoned out of whom only 
eight attended and consequently only a jury of seven was empanelled, 
it was held that the proceedings were not vitiated.® 

Where there is nothing on the record to show whether the trial 
Court considered the practicability of having nine jurors, the High 
Court on appeal ought to proceed on the assumption that the trial in 

Section 274 — Note 2 

1. (’04) 1 Cri L Jour 43 (44):26 All 211:1904 A W N 1, Emperor v. George Booth. 

Note 4 

1. (’28) AIB 1928 Cal 64S (645, 646): 55 Cal 794: 29 Cr. L. J. 927, Scrajul Islam 
V. Emperor. (Twelve persons only summoned.^ 

(’30) AIR 1930 Cal 716 (717), Remembrancer of Legal Affairs, Bengali. Benosir 
Ahmad. (Only fourteen persons summoned.) 

(’30) 31 Cri L Jour 425 (426):' 122 Ind Cas 557 (Cal), Amir Khan v. Emperor. 

2. (’30) AIR 1930 Cal 60 (61): 56 Cal 1154: 31 Cr. L.3.dn,Diaarikay.Emperor. 

3. (’35) AIR 1935 Cal 407 (411): 62 Cal 900: 36 Cri L Jour 944 (SB), Emperor v. 
Bent Pramanih. 

(’34) AIR 1934 Cal 10 (13): 61 Cal 190:36 Cr. L. J. 803, Mukunda Mtirari v. Emperor. 
<’31) AIR 1931 Cal 261 (262): 32 Cr. L.- J. 187 (SB), Emperor v.Damullya Molla. 
[Hut see (’31) AIR 1931 Cal 793 (795):58 Cal 1272:33 Cr. L. J. 129, Shaheb Ali 
V. Emperor. (Only seven jurors present — Sold, tliatthe Judge never applied liis 
mind to the provisions of S. 274, that it was the duty of the Judge to consider 
whether it was practicable to have nine jurors, and that trial was vitiated.)] 

2Cr.l01. 


Section 27.5 
Notes.lw^ 
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Section 278 


the lower Court took place in full accordance with the requirements- 
of sub-s.(2) of this section.^ 

As to when an objection as to the constitution of the jury can be 
taken, see Note 6 to S.27G. 


275."’"’ (i) III Irial I>y before the High 
Jury for trial of Gourt or Gourt of SessioH of a xierson. 

^dian BriHsh sub? been found under the provi- 

jects and others. sions of tbis Code to be an European 
or Indian British subject, a majority of the jury shall, 
if such person before the first juror is called and 
accepted so requires, consist, in the case of an European. 
British subject, of persons who are Europeans or- 
Americans and, in the case of an Indian British 
subject, of Indians. 

(S) In any such trial by jury of a person who- 
has been found under, the jiro visions of this Code to- 
be an European (other than an European British 
subject) or an American, a majority of the jury shall,, 
if practicable and if such European or American 
before the first juror is called and accepted so requires,, 
consist of persons who are Europeans or Americans. 


This section was substituted for the original section by the Criminal Law 
Amendment Act, XII of 1923. 

Synopsis 


1. Scope of the section. 

2. Right to be tried by majority of 

jurors of the nationality of the 
accused. 


3. Privileges of Europeans other - 

than British subjects. 

4. “Who has been found . . . Indian 

British subject.” 

5. “European.” 


1. Scope of the section. — Section 275, as it stood before 1923, 
provided that, in a trial by jury of a person not an European or 
American, a majority of the jury should consist of persons who were 
neither Europeans nor Americans. Section 450, now repealed, provided 
that in all trials of European British subjects before the High Court, 
or the Court of Session the accused may claim to he tried by jury, half 
the number of which should be Europeans or Americans, provided, in 
cases triable with the aid of assessors, he may, instead of claiming to ■ 
he tried by jury, claim that half the number of assessors should be 


* Code of 1898, original S. 275. 

275. In a trial by jury before the Court of Session of a i}erson not being an 
Jury for trial of persons European or an American, a majority of the jury 
not Europeans or Americans shall, if he so desires, consist of persons who are- 
hcfore Court of Session. neither Europeans nor Americans. 

1882 ; S. 275; 1872 : S. 241; 1861 ; S. 325. 

4. (’40) AIR 1940 P C 176 (178), Mirza Akbar v. King-Emperor. 

(’35) AIR 1935 Cal 407 (411):36 Or. L. J. 944: 62 Cal 900 (SB), Emperor v. Bent 
Pramanih. (Dissenting from AIR 1931 Cal 793.) 
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Europeans or Americans. Section 460, also now repealed, provided 
that in the case of an European not being a British subject, or an 
American, half the number of the jury or assessors, as the case may 
be, should, if practicable, consist of Europeans or Americans.^ This 
section and S.284Ai together deal with the matter dealt with by the 
said Ss. 275, 450 and 460, but with the following important changes : 

In trials by jury — 

If the accused is an European British subject, he may claim that 
the majority of the jury shall be Europeans or Americans. If the 
accused is an Indian British subject, he may claim that the majority 
of the jury shall consist of Indians. If he is an European not being a 
British subject, or an American, he may claim that a majority of the 
jury shall consist of Europeans or Americans and this will be allowed 
only where it is practicable. 

In trials with the aid of assessors — 

If the accused is an European British subject, he may claim that 
all the assessors should be Europeans or Americans. If he is an Indian 
British subject, he may claim that all the assessors should be Indians. 
If he is an European not being a British subject or an American, he 
may claim that all the assessors shall be Europeans or Americans and 
this will be allowed where it is practicable to do so. 

The claim to bo tried as an European or Indian British subject 
mentioned in Ss. 528A and 628B is a different and distinct one from 
the claim to be tried by a majority of European or Indian jury as 
mentioned in this section, though it can only be put forward by a 
person who has, in the language of the section, been found under the 
provisions of the Code to be an European or an Indian British subject.^ 

A claim to be tried under this section can validly be made 
w'hether the complainant and the accused are both European or Indian 
British subjects, or one is an European and the other an Indian 
British subject.^ 

2. Right to be tried by majority of jurors of the nationality 
of the accused. — Under the High Court Criminal Procedure Act, 
1875, a person who was not an European British subject was not 
entitled to be tried by a jury consisting of a majority of persons who 
were neither Europeans nor Americans.^ Such a right was first 
recognised by the Code of 1882. There is, however, no provision that 
the jurors should be co-religionists with the accused.^ 

3. PriYileges of Europeans other than British subjects. — 
Europeans other than European British subjects or Americans have, 
under sub-s.(2) of this section, a right that a majority of the jury shall. 

Section 275 — Note 1 

1. Sec also (1866) 3 Suth "W B Cr 14 (14), Empress v. John Lohley. (Case under 
S. 323 of the Code of 1861.) 

2. (’2.5) AIR 1925 Cal 384 (387) : 51 CaI980 : 26Cr.Ii. J385, Smperor v.iTnmidm. 

3. (’35) AIR 1935 Bang 67(68): 13 Bang 104: 36 Cr.L.J. 595 (FB), Scoff v. Emperor. 

Note 2 

1. (’75) 1 Bom 232 (236), Reg. v. Eahi Bliai Gopaldas. 

2. (’65) 1 Suth 'W B Cr 2 (2),.I)i re Bharut Ghandra Christian, 
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Section 276 


if practicable, consist of persons who are Europeans or Americans; 
and, under S.285A, in the case of trials with the .aid of assessors, all 
the assessors shall, if practicable, be persons who are Europeans or 
Americans. They have no other special privileges.^ 

“Who has been found Indian British subject.” — 

It is not sufficient for the accused to merely assert that he is an 
European or Indian British subject. He should have been found under 
ike inovisions of this Code to belong to the particular nationality.^ 
•As to such provisions, see Ss. 443, 52SA and 52SB. 

5. “European.” — An “Anglo-Indian” is not an European 
.within the meaning of this section.^ 


276.:^= The jurors shall he chosen by lot from 
Jurors to be the xDersoBS summoned to act as such in 
chosen by lot. manner as the High Court may 

.from time to time by rule direct : 

Provided that — 

first, pending the issue under this section of rules 
Existing practice for any Court the xmactice novr 

maintained; X^revailing in such Court in res- 
pect to the choosing of jurors shall be followed ; 

secondly, in case of a deficiency of persons 
persons not summoned, the number of jurors 

summoned when • t -ji jt t o 

eligible; requited may, witli tlie leave oi 

the Court, be chosen from such other xjersons 
as may be ijresent ; 

thirdly, in a trial before any High Court in the 
trials before tovTu which is the usual xjlace of 

special jurors. sitting of such High Court — 

(a) if the accused person is charged with 
having committed an ofience punishable 
with death, or 

*1882 :3.276; 1872:240; 1861:3.342. 


Note 3 

1. (’33) AIE 1933 Nag 13G{147):34 Cr.L.J. 50.3: 29 NagLE251,2?cgrov. j;j;ipcror. 

Note 4 

1. (’25) Am 1925 Oudh 4G9 (470) : 28 Oudb Cas 230 : 2G Cri L Jour 1217, F. S. 
. Hay y. Emyeror, 

.(’29) AIR 1929 Sind 23 (23) : 22 Sind L E 472 : 29 Cri L Jour 721, JEmperor v. 
. Sooviar Abdulla. (It is the assertion o£ tbe claim which gives jurisdiction to the 
Magistrate to inquire into the matter.) 

Note 5 

1. (’34) Am 1934 Pat 200 (201) : 13 Pat 177 ; 35 Or. L. J. 827, Guthrie v. Emperor. 
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(T) ) if in any other case a Judge of the High 
, Court so directs, 

the jurors shall he chosen from the special jury 
list hereinafter prescribed ; and 

fourthly, in any district for AYhich the Provincial 
Gover nment^ has declared that the trial of certain 
offences may be by special jury, the jurors shall, 
in any case in which the Judge so directs, be 
chosen from the special jury list prescribed in 
section 325. 

a. Substituted by A. O. for “Local Government.’’ 

Synopsis 

1. Legislative changes. 

2. Scope of the section. 

■ 3. “Shall he chosen by lot from the 
persons summoned to act.” 

1. Legislative changes. — There was no material difference 
between S. 342 of the Code of 1861 and s. 240 of the Code of 1872 
corresponding to this section. 

Difference between the Codes of 1872 and 1882 — 

A proviso corresponding to the proviso first, second and third of 
this section was added in s. 276 of the Code of 1882. 

The words “in such manner as the High Court may from time to 
time by rule direct” were newly added. 

Difference bettueen the Codes of 1882 and 1898 — 

The last paragraph of the proviso was newly added in 1898. 
Amendment in 1923 — 

The words “in the Presidency Towns” were substituted by the words 
“in a trial before any High Court in the town which is the usual 
place of sitting of such High Court,” by the Code of Criminal 
Procedure (Amendment) Act, xvni of 1923. 

2. Scope of the section. — Section 326 jjrovides that the names 
of those who are to be summoned to act as jurors should be drawn by 
lot from among the whole body of persons who are in the list of jurors. 
This section provides that those again who are to try a particular case 
are to be similarly chosen by lot from among the persons so summoned, 
or, where there is a deficiency, from amongst such other persons as 
might be present in Court. Where a .Judge-fails to obtain a panel in 
this manner, it is his duty to postjjone the trial until the requisite 
number of jurors has been obtained in the manner i^rovided by law.^ 

Section 276 — Note 2 

1. (’37) AIR 1937 Cal 389 (390) : ILR(1937)2 Cal 482 : 38 Cri L Jour 870, Suba 
V. Emperor. (Deficiency can be made up from persons actually present whom 
.Judge considers suitable — If he is unable to do this, the only course is to post- 
pone the trial and summon another jury.) 

(’03) 7 Cal W X 188 (191, 192), Brojendra Lai SarMr v. Emperor. 


4. Deficiency of persons — Second 

proviso. 

5. Special jury. 

6. Defect in selecting jurors by lot. 

7. High Court rules as to balloting. 
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The object of these provisions is to secure an impartial trial by rendering 
impossible any intentional selection of jurors to try a particular case 
and an accused person has a right to claim to be tried by a jury chosen 
with strict regard to all the safeguards provided therein to secure perfect 
impartiality.^^ 

This section and the following ss. 277, 278 and 279 must be read 
together as prescribing the procedure for empanelling jurors,” the 
former, with all its provisos, being a general section dealing with the 
general nature of the procedure, the details of that procedure being 
given in the latter,® The procedure to be adopted is as follows : In 
the first instance a ballot should be taken from among the persons 
summoned under S. 326,* without any preliminary enquiry as to how 
many of them are x^resent i. e., the names of the persons summoned 
should be drawn from the box, one by one, each after another, and 
called aloud as ea.eh is drawn and the accused asked whether he has 
any objection to such juror. If he objects, the objection should be 
decided and the juror either retained or rejected as the case may be. 
When all the names have been so drawn and a number of j^ersons have 
answered to their names and accepted without objection, a deficiency 
in the number of persons required, if any, will become manifest. The 
deficiency will be the number by which the number of persons 
answering their names and empanelled falls short of the number of 
persons of which the jury should consist. At this stage, the second 
proviso to the section begins to operate and the Court has to exercise 
a discretion whether to allow persons to be chosen from among those 
present in Court in sufficient number to supply the deficiency, ” or 
whether to adjourn the case for a fresh jury to be summoned. K the 
Court decides to choose from among the x^ersons x>i’esent, the accused 
should be asked, as each such person is chosen, whether he objects to 
him and after deciding the objection should i)i’oceed to choose other 
persons present in the same manner until the deficiency is made up.® 

A jury not emx^anelled in accordance with these x^i’incixfies is not 
one constituted in accordance with the law.® 

la, (’27) AIR 1927 Cal 787 (790) : 28 CriLJour889, Hosonali v. Emperor, (Over- 
ruled on another point by AIR 1928 Cal 83 (FB).) 

(’ll) 12 Cri L Jour 537 (539) : 12 Ind Cas 513 (Oudh), Makbnl Ahmad v. Emperor. 
(Procedure prescribed by S. 276 is imperative and it must be followed.) 

See also S, 279 Note 2 and S. 326 Note 5. 

2 . (’31) AIR 1931 Cal 793 (794) : 58 Cal 1272 ; 33 Cr. L. J. 129, Sahcbali Sheikh 
V. Emperor, 

(’33) AIR 1933 All 941 (946) ; 56 All 210 : 35 Cri L Jour 668, Lala v. Emperor. 

3 . (’28) AIR 1928 Cal 83 (87) : 55 Cal 371 : 29 Cri L Jour 437 (FB), Kedarnath 
V. Emperor. (Per Muherji, J.) 

4. (’29) AIR 1929 Oudh 154 (155) : 30 Cri L Jour 384, Earn Adhin v. Emperor 

5. (’28) AIR 1928 Cal 83 (So, 86) : 55 Cal 371 : 29 Cri L Jour 437 (FB), Kedarnaiii ' 
V. Emperor. (AIR 1927 Cal 242 and AIR 1927 Cal 787, overruled.) 

See also S. 279 Note 4. 

6. (’28) AIR 1928 Pat 1 (3) : 7 Pat 61 : 28 Cr.L.J. 881 (SB), Akbar Ali v. Emperor. 
(’27) AIR 1927 Cal 593 (595) : 54 Cal 1026 : 28 Cri L Jour 615, Ealiaviat Sheikh 

V. Emperor. (But so far as the decision says that the choosing by lot applies only 
where more than the required number are present, it must be deemed to be 
overruled by AIR 1928 Cal 83 (FB).) 

(’29) AIR 1929 Cal 92 (93) : 30 Cri L Jour 484, Intaz hlandal v. Emperor. 
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3. “Shall be chosen by lot from the persons summoned to 
act.” — Sub-s.{2) of S. 279 indicates that the manner of choosing by lot 
provided by this section applies only to jurors attending in obedience 
do summons and not to persons selected from those present in Court.^ 
It is desirable, if not necessary, that the Judge should, where all 
the jurors have been chosen by lot, specifically state that they have 
been so chosen by lot.“ Where one of the jurors was a person who was 
not entitled to sit on the jury, having not been summoned, it was held 
that the Court was not properly constituted.^ 

Where, out of the persons summoned the Court asked those who 
knew English to sit apart and from out of such persons chose the 
number required by lot, and this procedure was consented to by the 
Public Prosecutor and by the counsel for the accused in view of the fact 
that there were in the case certain documents in English and identity 
of hand-writing was a fact in issue, it was held that the choosing 
having been done by lot the action of the Court in making the choice 
from amongst those who knew English was well within its inherent 
powers of ensuring a fair trial."* 

5. Deficiency of persons — Second proviso. — The word “juror” 
in the second proviso to the section is a general term meaning both special 
and common jurors and, therefore, the procedure provided therein for 
making up any deficiency in the number of persons summoned applies 
both to common as well as to special jurors called under the third and 
fourth provisos to the section.* Thus, where eighteen special jurors were 
■summoned but only five were present, it was held that it was open to 
the Judge to supplement the five special jurors with persons who 
happened to be present though they were not in the special jury list.^ 
Where the jury, at the end of the ballot, were found to be four 
short and four gentlemen fit to be jurors were chosen from among the 
by-standers, it was held that the procedure adopted was correct.® 

As has been seen in Note 2 above, the Court has a discretion 
in case of a deficiency in the number of persons summoned, either to 


Note 3 

1. (’28) AIR, 1928 Pat 1 (2) : 28 Cri L Jour 881 : 7 Pat 61, Alibar Ali\. Emperor. 
•(’17) AIR 1917 Mad 770 (771) : 18 Cri L Jour 15 (16), In re Anipe Palladu. (Dis- 
senting from 33 All 385.) 

•(’25) AIR 1925 Cal 798(799) : 26Cr.L.J. 819,Goj;cni7;it!»ito/ Bengali. MucliuKlian. 
[See alse (’28) AIR 1928 Cal 83 (86) : 55 Cal 371 : 29 Cr.L.J. 437 (PB), Kedarnath 
v. Emperor.'] 

See also S. 279 Note 4. 

2. (’27) AIR 1927 Nag 117 (117) : 28 Cri L Jour 177, Sonia Koshli v. Emperor. 

3. (’27) AIR 1927 Cal 820 (820) ; 28 Cri L Jour 874, Emperor v. Irjan. (The 
High Court did not, however, order a retrial as the verdict was in aocordanee 
■with the facts of the case.) 

4. (’30) AIR 1930 Cal 437 (440) ; 32 Cri L Jour 455, Mohiuddin v. Emperor. 

Note 4 

1. (’31) AIR 1931 Cal 793(794, 796):58 Cal 1272:33 Cr.L.J. 129, Sahebali v. Emperor. 

■ (’33) AIR 1933 Cal 638 (639) : 60 Cal 725 : 3.4 Cr.L. J. 1098, Manir Sheikh v. Emperor. 

[Sec (’39) AIR 1939 Sind 209 (219) : 41 Cri L Jour 28 : I L B (1940) Ear 249, 
Sheioaram v. Emperor.] 

2. (’33)AIR 1933Cal638(639):60,Cal 725:34 Cr.L. J.1098, Manir Sheikh v. Emperor. 

3. (’31) AIR 1931 Cal 178 (179) : 32 Cr. L. J. 190 (FB), Emperor v, Panchu. 
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choose the number of jurors required from among those present and 
proceed with the trial, or to adjourn the trial.^ But the persons from 
amongst whom. the deficiency is made up must be ‘present in GotorL 
Persons who are not present in Court cannot be sent for, for the 
purpose of being called as jurors and then chosen. A trial with a jury 
consisting of persons so chosen is not a trial by a jury empanelled 
■according to law.® 

A person is present within the meaning of the section if he is in the 
precincts of the Court building either because he has been summoned 
for other cases or by mere chance. It is not necessary that he should 
be present within the four walls of the actual court-room in which 
the proceedings are being conducted. The intention of the Legislature 
is only to prevent the summoning of the individuals from the locality 
where a deficiency occurs in the number of persons summoned.® 

There is no provision in the Code by which the Court is to 
ascertain beforehand how many of the persons summoned to serve as 
jurors have attended and thus to determine the .deficiency which has 
to be supplied. The stage at which it should be ascertained whether 
the persons summoned have attended or not is not reached until their 
names are called out for the purpose of empanelling a jury.^ 

The deficiency mentioned in the proviso refers to the deficiency in 
the number required to make up the quorum under S. 27d and not to 
the deficiency in the minimum number required for drawing lots.® 

The word “chosen” in the proviso simply means “selected” and 
not “chosen by lot.”® 

5, Special jury. — Provisos 3 and 4 deal with cases in which a 
special jury may be summoned.^ A siiecial juror is a person whose- 
name has been entered in a special list of persons prepared under ss. 313 
and 325, such persons having been selected by reason of their possessing 
superior qualifications in respect of property, character or education 

4. (’28) AIE 1928 Cal 83 (86) : 55 Cal 371 : 29 Cr. L. J. 437 (PB), Kedarnatli v. 
Eni'pcror. 

(’31) AIR 1931 Cal 178 (179) : 32 Cr. L. J. 190 (PB), Emperor v. Panchu Sheikh, 

5. (’39) AIR 1939 Sind 209 (219) : 41 Cri L Jour 28 : I L R (1940) Ear 249, 
Sheivaram v. Emperor. (The actual presence of the potential juror in the Court 
is the condition of his eligibility — The fact that the person subsequently sum- 
moned may be on the special jury list is no substitute for the fact that he was 
not present.) 

(’37) AIR 1937 Cal 389 (390) : I L R (1937) 2 Cal 482 : 38 Cr. L. J. 870, Snba v. 
Emperor. (Court cannot summon jurors from town and fill up deficiency from 
amongst them.) 

(’29) AIR 1929 Cal 728 (729) ; 56 Cal 835 : 31 Cr. L. J. 281, Ahedali v. Emperor. 
(’28) AIR 1928 Cal 551 (552) : 30 Or. L. J. 120, Md. Sagirrnddin v. Emperor. 
(’29) 30 Cr. L. J. 136 (137) : 113 Ind Cas 328 (Cal), Sadarat v. Emperor. 

6. (’32) AIR 1932 Cal 536 (537) : 59 Cal 1123 : 33 Cr.L. J. 694, Israil v. Emperor. 

7. (’39) AIR 1939 Sind 209 (219) ; 41 Cr.L. J. 28 : I L R (1940) Ear 249, Sliewa- 
ram v. Emperor, (A deficiency is only apparent after names of all those 
summoned and present have been exhausted by chances of lottery and challenge.) 

(’33) AIE 1933 All 941 (946) : 56 All 210 : 35 Cri L Jour 668, Lala v. Emperor. 

8. (’33) AIE 1933 All 941 (946, 947) : 56 All 210 : 35 Cr.L.J. 668, Lalav. Emperor. 

9. (’33) AIR 1933 All 941 (947) : 56 All 210 : 35 Cr. L. J. 668, Lala v. Emperor. 
(’17) AIR 1917 Mad 770 (771) : 18 Cri L Jour 15, In re Anipe Palladu. 

Note 5 

1. (’08) 8 Cr. L. J. 281 (297) : 10 Bom LUSiSjEmperorv.BaWangadhar Tilak. 
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-which make them fit to serve as special jurors. Where the accused is 
charged .-n’ith an offence punishable with death, a trial before the High 
Court should invariably be by a special jury. In other trials before 
the High Court if the Judge so directs the jurors may he chosen from 
the special jury list. In the undermentioned case” in -n'hich the accused 
was charged with an offence under S. 124A of the Penal Code, the High 
Court allowed a special jury. ' 

The Sind Judicial Commissioner’s Court (now the Chief Court of 
Sind) is a High Court within the meaning of iDroviso 3 to this section, 
and a Judge of that Court, exercising jurisdiction as a Sessions Court, 
has power to direct a special jury to he empanelled under clause (b) of 
the proviso.^ 

The word ‘chosen’ in provisos 3 and 4 means “chosen by lot” as 
in the substantive part of the section.'* 

6. Defect in selecting jurors by lot. — There is a conflict 
of opinion on the question whether a defect or irregularity in the 
constitution of the jury, as for example, in not selecting jurymen by 
lot, is one curable by the application of s. 537. On the one hand, it has 
been held by the High Courts of Madras,^ Nagpur" and Patna® and the. 
Chief Court of Oudh'* that it is curable under S.537. On the other 
hand, the High Courts of AEahabad® and Calcutta® and the Judicial 
Commissioner’s Court of Sind^ have taken a contrary view on the 
ground that an irregularity in the constitution of the jury affects the 
constitution of the Court and its competence. It is submitted that 
the latter view is preferable. 

It has been held that an objection as to the constitution of the 
jury under s. 274® or as to any defect or irregularity in the constitutioa 


2. (’28) AIK 1928 Bom 74 (74) : 29 Cri L Jour 411, Emperor v. Phillip Spratt, 

3. (’39) AIR 1939 Sind 209 (218) : 41 Ori L Jour 28 : I L R (1940) Kar 249. 
Shctvaram v. Emperor. (Reference to S. 276 in S. 266 is to the substantive part 
of S. 276 and not to the provisos.) 

4. (’39) Ant 1939 Sind 209 (219) : 4l Cri L Jour 28 : I L R (1940) Kar 249. 
Shetaaram v. Emperor. 

Note 6 

1. (’17) AIR 1917 Mad 770 (771) : 18 Cri L Jour 15, In re Anipe Palladu. 

2. (’.27) AIR 1927- Nag 117 (117) : 28 Cri L Jour 177, Sonia Eoshti v. Emperor. 

3. (’28) AIR 1928 Pat 1 (2) : 28 Cr. L. J. 881 : 7 Pat 61, Althar Ali v. Emperor, 
[But .see (’28) AIR 1928 Pat 31 (34) ; 28 Cri L Jour 843 : 7 Pat 50. Tajali Mian v. 

Emperor.'] 

4. (’29) AIR 1929 Oudh 154 (155) :'30 Cri L Jour 384, Bam Adhin v. Emperor. 

5. (’ll) 33 All 385 (387) : 9 I. C. 278 : 12 Cri L Jour 46, Bradshaw v. Emperor. 

6. (’37) AIR 1937 Cal 389 (390) ; I L R (1937) 2 Cal 482 : 38 Or. L. J. 870, Suha 
V. Emperor. (High Court in appeal ordered retrial.) 

(’27) AIR 1927 Cal 242 (243) : 28 Cri L Jour 194, Bholanath v. Emperor. (Over- 
ruled on another point in AIR 1928 Cal 83 (FB).) 

[See (’29) AIR 1929 Cal 728 (729) : 56 Cal 835 : 31 Cri L Jour 281, Emperor v. 
Abedali Fakir. (Retrial was ordered.)] 

[But see (’82) 8 Cal 739 (742) .' 12 Cal L R 233, Empress v. Jhuhboo Mahion.] 

7. (’39) AIR 1939 Sind 209 (220) : 41 Cri L Jour 28 : I L R (1940) Kar 249, 
Shewaram v. Emperor. 

8. (’32) AIR 1932 Cal 750 (751) : 33 Cri L Jour 869, Sxiperintendent and Be- 
mcmbrancer of Legal Affairs, Bengal v. Ajit Munshi. 

(’30) AIR 1930 Cal 291 (291) : 57 Cal 1062, Superintendent and Bemcmbrancer 
of Legal Affairs, Bengal v. Bhajoo Majhi. 
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Section 277 


Section 278 


of the jury under this section® cannot he taken for the first time in 
appeal. It is submitted that this Tiew is open to criticism. If the 
objection is one which affects the very constitution of the Court, it 
must be one affecting the jurisdiction of the Court itself, and, under 
general principles of law, can be raised at any time.^® 

7. High Court rules as to balloting. — See the undermentioned case.l 


2 . 77 .* (^) As each juror is chosen, his name 
Names of jurors sliall be Called aloud, and upon his 
to be called. appoaranco, the accused shall he asked 
if he objects to he tried by such juror. 

(2) Objection may then he taken to such juror 
Objection to jurors, h}'' the accused or by the xirosecutor, 
and the grounds of objection shall be stated : 

Provided that, in the High Court, objections 
Objection without without gTounds stated shall be 
grounds stated. ullowed to the number of eight on 
behalf of the Crown and eight on behalf of the person 
or all the persons charged. 

1. Legislative changes (omitted,) 

2. Scope of the section. — The names of the jurors chosen 
should be called out and the objection of the accused to such persons 
taken. The Court cannot, before the names are so called, send away 
the persons summoned, merely on their ’ own representation that they 
were relations of the accused.^ 

3. Failure to object — Effect of. — See Note 4 to Section 278. 

4. Defect in choosing jury. — See Note G to Section 276, 


2,78.t Any objection taken to a juror on any of 
Grounds of the following grounds, if made out to the 
objection, satisfaction of the Court, shall be allowed: — 
(a) some xiresumed or actual partiality in the 
juror ; 

• 1882 ; S. 277; 1872 ; S. 243; 1861 ; S. 343. 

I 1882 : S. 278; 1872 ; Ss. 244, 245, 405; 1861 ; Ss. 334, 344, 345. 


9. 1’28) AIR 1928 Pat 1 (2) : 28 Cr. L. J. 881 : 7 Pat 61, Akhar Ali v. Emperor. 
{'11) AIR 1917 Mad 770 (771) : 18 Cri L .Tour LS, In re Anipe Palladu. 

10. See (’29) AIR 1929 Cal 92 (93) : 30 Cr.L.J. 484, Intas J^Iandal x. Emperor. 

Note 7 

1. (’76) 1 Bom 462 (465), Beg. v. Viihal Das. (Case under S. 33of ActXof 1875.) 

Section 277 — Note 2 

1. (’02-03) 7 Cal W N 188 (191, 192), Brojendra Lai Sirkar v. Emperor. (Dis- 
regard of the provisions of this section is not a mere irregularity curable by 
S. 537, Cr, Pro, Code.) 
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(1) ) some personal ground, such as alienage, 
deficiency in the qualification required by 
any lav;" or rule having the force of law for 
the time being in force, or being under the 
) . age of twenty-one or above the age of sixty 
years ; 

(c) his having by habit or religious vows 

relinquished all care of worldly affairs ; 

(d) his holding any office in or under the Court ; 

f e j his executing any duties of police or being 

entrusted with police-duties ; 

(f) his having been convicted of any offence 

which, in the opinion of the Court, renders 
him unfit to serve on the jury ; 

(g) his inability to understand the language in 
which the evidence is given, or when such 
evidence is interpreted the language in 
which it is interpreted ; 

(Ji) any other circumstance which, in the 
opinion of the Court, renders him improper 
as a juror. 

Synopsis 

1. Legislative changes. 

2. Objection as to partiality — Clause (a). 

3. Inability to understand language — Clause (g). 

4. Failure to object — Effect of. 

1. Legislative changes (omitted) 

2. Objection as to partiality — Clause (a). — Where a juror 
■who "was the head-master of a school of one X, "was alleged to be an 
-acquaintance of the Public Prosecutor ■who ■was alleged to be the 
retained pleader of the estate of the said X, the accused himself having 
nothing to do ■with X, it ■was held that, that fact was not a valid 
ground of objection within the meaning of this section.^ But where it 
appeared that there was litigation jiending between the accused’s 
master and another person whose agent the juror was, it was held that 
the facts gave a ground for iiresumed partiality in the juror.“ 

3. Inability to understand, language— Clause (g). — Inability 
to understand the language in which the evidence is given or when 
such evidence is interpreted, the language in which it is interpreted, is 
a valid ground of objection. The effect of the incompetence of the 

Section 278 — Note 2 

1. (’25) AIE 1925 Cal 729 (780) : 26 Cri L Jour 1009, Jessarat v. Emperor. 

2. 028) AIK 1928 Pat 31 (32) :7 Pat 50:28 Cr. L. J. 8id,TajaliMianx.Empcror. 
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Section 279 


juror on this ground is to deny to the accused an essential part of the 
protection accorded to him by law.^ See also S, 297 Note IG. 

9. Failure to object — Effect of. — The objection to each juror 
must be raised upon his appearance in obedience to the call made 
under S. 277. A failure to object to a juror at that time would amount 
to a waiver^ and if the trial proceeds the constitution of the jury 
cannot he assailed later on.“ 

In Bas Beliari Lai v. Emperor^ a juror had been empanelled 
and joined in a verdict of guilty who could not understand the language 
in which the evidence was given. Such inability was unknown to the 
accused until after the event. In these circumstances, their Lordships 
of the Privy Council held that there was a grave injustice or a “ scandal 
and perversion of justice.” Accordingly, the conviction was set aside 
and the CroMui was left to take such course as to a new trial as the law 
w’ould allow. In Alexander Kennedy v. The Kiny,^ an objection was 
raised to certain members of the jury on the ground of actual or 
presumed partiality; hut the objection was not raised at the time 
when the jury was empanelled because the accused was not aware of 
the facts at that time. It was contended on the .authority of Bas 
Beliari LaVs case that in such cases, the objection should be given 
effect to and that the conviction should be quashed. This contention 
was rejected by the Privy Council which observed as follows : 

“Their Lordships see nothing in that decision (Bas Beliari LaVs case) 
to warrant the wide proposition contended for that in every case in which there 
was material for a successful challenge and it was not made for excusable reasons 
an adverse verdict should be sot aside.” 


27 9.’'' (^) Every objection taken to a juror 
Decision of shall be decided by the Court, and such 
objection. decision shall be recorded and be final. 

(2) If the objection is allovred, the xdace of such 
_ Supply of place of jxqror shall be supplied by any other 

juror against whom . ^ 

objection allowed. ]uror attending in obedience to a 
summons and chosen in manner iprovided by section 
276, or if there is no such other juror xiresent, then by 

* 1882 : S. 279; 1872 : S. 243; 1861 ; S. 342. 

Note 3 

1. (’37) AIR 1937 P 0 108 (113) : 38 Or. L. J. 503 (PC), Alexander v. The King. 
(’33) AIR 1933 P 0 208 (209) ; 34 Cri L Jour 843 (844) : 12 Pat 811 : 60 Ind App 

354 (PC), Bas Beliari Lai v. Emperor. (In this case one of the jurors did not 
know sufficient English to follow the address of the lawyers and Judge’s charge 
or the English evidence — Held there was miscarriage of justice.) 

Note 4 

■ 1- (’17) AIR 1917 Mad 770 (770, 771):1S Cr.L. J. 15 {15, IQ), Li re AnipcPalladu. 

2. (’32) AIR 1932 Oudh 31 (32): 33 Cr. L. J. 280, Girdliariji v. Jitendra Mohan, 
(’29) AIR 1929 Cal 1 (6): 30 Cri L Jour 494, Bashir Baliman v. Emperor. 

(1900) 2 Weir 515 (516), In re Eomali Viswasam. 

3. (’33) AIR 1933 P C 208 (211): 34 Cri L Jour 843; 12 Pat 811: 60 I A 354 (PC). 
(Reversing AIR 1932 Pat 302.) 

4. (’37) AIR 1937 P C 108 (113); 38 Cri L Jour 503 (PC). 
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any other person ijresent in the Court whose name is 
on the list of jurors, or whom the Court considers a 
proper person to serve on the jury : 

Provided that no objection to such juror or other 
person is taken under section 278 and allowed. 

Synopsis 

1. Legislative changes. 

2. Scope and object of the section. 

3. Objection to a juror — Decision on. 

4. Procedure on allowing objection to 

juror — Sub-section (2). 

1. Legislative changes. — The word “recorded” in sub-s. (i) 
of- the section was not present in the Code of 18G1 or of 1872. It was 
introduced in section 279 of the Code of 1SS2. 

, , 2. Scope and object of the section. — As has been seen in 
‘the Notes to S. 276, the object of Ss. 27G to 279 is to secure an impartial 
trial bj^ rendering impossible any intentional selection of jurors to try 
a particular case.^ 

Section 276 is a general section dealing with the general nature 
of the procedure. The details of that procedure are given in Ss. 277 to 
279.“ Sub-section (2) of this section deals with a case where there is 
no effective lot owing to absence or objection or both and it provides 
how the number is to be completed.® It contemplates the possibility 
of a person not in the jury list being chosen to serve on the jury in 
case of emergency.'* 

3. Objection to a juror — Decision on. — Every objection 
taken to a juror must be decided by the Court and it should make 
a record of such decision.* Where an objection, on any of the 
grounds (a) to (g) of section 278 is made out to the satisfaction of the 
Court, it “shall” be allowed. An objection on the ground of any other 
circumstance will be allowed only when, in the opinion of the Court, 
such circumstance renders the juror improper to act as such.® The 
Court has a wide discretion in the matter of accepting or overruling 


Section 279 — Note 2 

1. (’03) 7 Cal W N 188 (192), Brojendra Lai Sarhar v. Eviperor. 

(’27) AIE 1927 Cal 787 (790) : 28 Cri L Jour 889, Bosonali v. Emperor. 

See also S. 276 Note 2 and S. 326 Note 5. 

,2. (’28) AIE 1928 Cal 83 (87) : 55 Cal 371 ; 29 Cri L Jour 437 (FB), Kedarnath 
Mahto V. Emperor. 

3. (’28) AIR 1928 Pat 1 (2, 6) : 7 Pat 61 ; 28 Cr.L. J.881, Akbar Ali v. Emperor. 

4. (’25) AIE 1925 Cal 798 (799) : 26Cr.L.J. BIB, Govt, of Bengal Y.Muchu Khan. 

Note 3 

1. (1865) 3 Suth W E Cr Cir 1 (1). (The name of objector and nature of objection 
also should be recorded.) 

2. (’71) 16 Suth W E Cr 56 (56), Empress v. Erishnochuran. (Objection under 
cl. 3 of S. 344 of the Code of 1861.) 

(’81) 7 Cal 42 (46) : 8 CalLE 273, In the matter of Bochia Mohato. (Being a clerk 
in magistrate’s ofBce — No disqualification for sitting as a juror.) 


Section 279 
Notes 1-3 
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FOREMAN OF JURY 


Section 279 
Notes 3-$ 


Section 280 


objections and, in this respect, its decision is linaL'^ Thus, where on 
objection being taken as to tbe presumed or actual partiality in a 
juror, the Court decides that no such partiality has been made out, 
that decision is absolutely final and cannot be challenged in appeal.^ 
If, however, the Court finds that such partiality has been made out, 
but in spite of that finding the Court overrules the objection, the 
decision may, according to the undermentioned ease,'’ perhaps be 
challenged in appeal. 

Procedure on allowing objection to juror — Sub- 
section (2)i — Where an objection to a juror is allowed, his place 
should be supplied by any other juror attending in obedience to a 
summons and chosen in the manner provided by S. 27G, i. e,, hy lot. 
If no such juror is present, his place should be supplied by any other- 
person present in Court whose name is on the jury list, or whom th6 
Court considers a proper person to serve on the jury subject to a 
successful objection as stated in the proviso.’ This latter selection 
need not, as has been seen in the Notes to s. 27G, be hy lot,- though 
it must only be from among the persons ‘present,-^- A requisition of 
persons from outside for the purpose of choosing jurors is not legal.^ 
See also Notes to section 27G. 


280.‘‘‘ ( 1 ) When the jurors 
have been chosen, they shall ai^x^oint 
one of their number to be foreman. 


Foreman of jury. 


* 1882 : S. 280; 1872 : S. 246; 1861 ; S. 346. 


3. (’38) AIR 1938 Nag 328 (334) : ILR (1938) Nag 516 : 39 Or. L Jour 818, In rc 
Suraj'palsingli. (An objection that a juror is not an European British subject is 
an objection under S. 278, Or. P. C., either under cl. (b) or cl. (/{) and the decision 
of the Sessions Judge on the point is final under S. 279 (1).) 

(’25) AIR 1925 Cal 798 (799) ; 26 Or. L. J. 819, Goaf, of Bengal v. Mnclm Khan. 
(’02) 7 Cal W N 188 (190), Brojcndra Lai Sarhar v. Emperor. 

4. (’40) AIR- 1940 Cal 277 (279) : ILR (1940) 1 Cal 531 : 41 Cr. L. J. 719, Taivar 
Balilit Y. Emperor. 

5. (’40) AIR 1940 Cal 277 (279) ; ILR (1940) 1 Cal 531 : 41 Cr. L. J. 719, Yaicar 
Balcht V. Emperor. 

Note 4 

1. (’28) AIR 1928 Cal 83 (85) :‘55 Cal 371 ; 29 Cr.L.J.437 (FB), Kedarnatli Malilo 
V. Emperor, 

(’38) AIR 1938 Nag 328 (334): ILR(1938) Nag 516: 39Cr.L.J.818, In rcSurajpal 
Singh. 

(’29) AIR 1929 Cal 728 (729): 56 Cal 835: 31 Cr.L.J. 281, AbcdoHFfi/rirv. Emperor. 
(’27) AIR 1927 Cal 787 (790, 791) : 28 Cri L Jour 889, Bosonali v. Emperor. 

2. (’27) AIR 1927 Cal 593 (596) ; 54 Cal 1026 : 28 Cr. L. J. 615, Bahamat Sheikh 
V. Emperor, (AIR 1925 Gal 798, relied on.) 

(’27) AIR 1927 Cal 787 (791) : 28 Cri L Jour 889, Bosonali v. Emperor. (Overruled 
on another point by A I R 1928 Cal 83 (FB).) 

(’28) AIR 1928 Cal 83 (85, 87) : 55 Cal 371 : 29 Cri L Jour 437 (FB), Kedarnath 
Mahto V. Emperor. 

(’17) AIR 1917 Mad 770 (771) : 18 Cri L Jour 15 (16), In rc Anipc Palladu. 

2a. (’39) AIR 1939 Sind 209 (219, 220) : 41 Cri L Jour 28 : ILR (1940) Ear 249, 
Sheiuaramy. Emperor. (Sub-s. (2) especially provides for the selection of a person 
on the jury list not summoned but present.) 

3. (’29) AIR 1929 Cal 728 (729) : 56 Cal 835 : 31 Cri L Jour 281, Abed Ali Fakir 
Y. Emperor. (Retrial ordered where person in special jury list was requisitioned.) 
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(2) The foreman shall preside in the debates of 
the jury, deliver the verdict of the jury, and ask any 
information from the Court that is required by the 
jury or any of the jurors. 

(3) If a majority of the jury do not, within such 
time as the Judge thinks reasonable, agree in the 
appointment of a foreman, he shall be appointed by 
the Court. 

1. Legislative changes (omilicd) 

2. Foreman — To deliver the verdict of the jury. — Where, 
in a trial by jury, some of the accused were acquitted and some 
convicted and it was found that the foreman of the jury had taken a 
bribe in connexion with the same trial, it was held that the verdict of 
the jury could not be sustained and that the conviction should be 
set aside.^ 


281 y’' When the foreman has been appointed, 
Swearing of jurors. the jurors shaU be sworn under 
the Indian Oaths Act, 1873. 

1. Legislative changes. — There was no provision for swearing 
the jury in the Code of 1861 or of 1872.^ It was first introduced in the 
Code of 1882. 

2. Indian Oaths Act, 1873 — Omission of jury to be sworn. 

— Section 5, clause (c) of the Oaths Act, 1873, enacts that oaths and 
affirmations shall be made by jurors. But an omission on the part of a 
juror to do so would not invalidate the proceedings.^ See s. 13 of that Act. 

3. Form of oath. — The form of oath is prescribed by the several 
High Courts under S. 7 of the Oaths Act, 1873. 


282.tr7). If, in the course of a trial by jury at 
Procedure when auy time bofope the return of the 

juror ceases to at- j • i • n • , 

tend, etc. verdict, any juror, from any sufficient 

cause, is prevented from attending throughout the 
trial, or if any juror absents himself and it is not 

• 1882 : S. 281; 1872 and 1861 — Nil. 

I 1882 : S. 282; 1872 ; S. 254; 1861 : S. 350. 

Section 280 — Note 2 

1. (’33) AIR 1933 Cal 639(640):60 Cal 751:34 Cr.L.J. 1072, Hafez Molla v. Emperor. 

Section 281 — Note 1 

1. (1864)^3 Bom H C E Cr Cas 56 (57), Reg v. Lakslwian Bavidhandra, 

Note 2 

1. (’73) 20 Suth W E Cr 19 (20), Queen v. Ramsodoy Chuckerbutty. 


Section 280' 
Notes 1-2 


Section 281 


Section 282r- 
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Section 282 practicable to enforce bis attendance, or if it appears 
Efotes 1-2 any juror is unable to understand tbe language 

in wbicb tbe evidence is given or, when sucb evidence 
is interpreted, tbe language in wbicb it is interpreted, 
a new juror sball be added,, or- tbe jury shall be 
discharged and a new jurj’- chosen. 

( 2) In each of sucb cases the trial sball commence 
anew. 

Synopsis 

1. Legislative changes. 

la. Scope of the section. 

2. Inherent power of Court to discharge jury. 

3. “Is prevented from attending throughout the trial.” 

4. “The trial shall commence anew.” 

Other Topics (miscellaneous) 

Postponement or discharge of jury — Discretion. See Note 3. 

“SutEcient cause” — 

. . ^ I\Iisconduct of jury. See Note 2. 

• - • Non-appearance of witness. Sec Note 2. 

Subsequent discovery of deafness or dumbness of juror. Sec Note 4. • 
Expression of views beforehand. See Note 2. 

1. Legislative changes. — The provision as to the adding of a 
new juror when “any juror is unable to understand the language in 
which the evidence is given or, when such evidence is interpreted, the 
language in which it is interpreted” did not exist in the corresponding 
sections of the Codes of ISGI and 1872 but was newly added in the Code 
•of 1882. 

la. Scope of the section. — This section is limited to cases 
where a jury has been properly empanelled at the outset and one or 
more of the casualties which are bound to occur sometimes in human 
lives has in fact occurred. Sub-s.(2) of this section also contemplates 
the addition of a juror after the trial of the case has begun and not 
before.^ 

2. Inherent power of Court to discharge jury. — The Code 
provides for the discharge of the jury only in the following cases : 

1. Under this section when in the course of the trial a juror is absent, 
or is unable to attend, or does not understand the language of the 
proceedings. 

•2. Under S. 283 when the prisoner becomes incapable of remaining at 
the bar. 

3. Under s. 305 where, in trials before the High Court the Judge 
disagrees with the opinion of the majority of the jury. 

But the said sections are not exhaustive of all the circumstances 
under which a jury may be discharged. In a case which obviously 

Section 282 — Note la 

, 1. (’39) AIR 1939 Sind 209 (220): 41 Cr.L.J. 28 : ILE (1940) Kar 249, Slmvaram 

V. Emperor, 
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■demands interference but which is not within those for which the Code Section 282 

specifically provides, the Court has an inliereiit •power to make such Note 2 
order as the ends of justice require.^ Thus, a Judge may discharge a jury 
on the ground that a j'uror has misconducted himself during the trial, - 
or on the ground that the judge finds reason for doubting the impar- 
tiality of the ]ury.-'‘ The power should not however be exercised lightly 
nor until the Judge has satisfied himself by judicial inquiry that 
reasonable grounds exist for exercising such a right.® But the Judge is 
not bound to hold an inquiry whenever a juror is alleged to have 
misconducted himself. The question whether the Judge should or 
•should not hold an inquiry is a matter within his discretion The 
•Judge has undoubted jurisdiction for the purposes of such inquiry to 
■call upon persons to appear before him, to administer oath to them and 
to require them to give evidence.^ A juror may be guilty of misconduct 
where he is found talking to the Court Inspector when the case is called 
■on for hearing,® or where during the progress of the trial he talks to 
persons connected with the accused or discusses the case which is being 
tried before him.® A mere expression of opinion to a friend in a private 

Note 2 

1, (’23)AIE1923 Cal 724 (724,725); 50 Cal 872: 24 Cr.L-T. 677, Ea/iimv.Ewperor. 

■(’37) AIR 1937 Pat 3G9 (371, 372): 16 Pat 8:38 Cr.L.J. 777, EipaiGopev.-Bmperor. 

•(’25) AIE 1925 Cal 729 (731) : 26 Cri L Jour 1009, Jessarat v. Emperor. (Casual 
remark byjurorthat he had already formed an opinion isno ground for discharge.) 

•(’29) AIR 1929 Cal 343 (345) : 56 Cal 1032 : 31 Cri L Jour 366, Ahdur Bashid v. 

Emperor. (Suspicion in the mind of Public Prosecutor against some of the jurors 
is no ground for discharge.) 

;2. (’23) AIR 1923 Cal 724 (72-1): 50 Cal 872: 24 Cri L Jour 077, Rahim SheiJih v. 

King -Emperor, (Jury may be discharged on the ground of necessity also.) 

•(’37) AIR 1937 Pat 369 (371): 16 Pat 8: 38 Cr.L.J. 777, Bipat Gopev. Emperor. 

•(’24) AIR 1924 Cal 323(326):51 Cal 418:25 Cr.L.J.776, Mamfru v. Emperor.{ah\tov.) 

■(’34) AIR 1934 Cal 428(429): 61 Cal 498:35 Cr.L.J, Ml.NaganKundu y.Emperor. 

(There is inherent power to discharge for other similar sufficient cause also.) 

2a. (’37) AIR 1937 Pat 369 (372) ; 16 Pat 8 : 38 Cri L Jour 777, Bipat Gope v. 

Emperor. (Inherent power of Sessions Judge to discharge jury is not confined to 
cases of misconduct only.) 

-■3. (’23) AIR 1923 Cal 724 (724) : 50 Cal 872: 24 Cr. L. J. 677, Bahim Sheikh v. 

King-Emperor. 

•(’24) AIR 1924 Cal 323 (327): 51 Cal 418: 25 Gr. L. J. 776, Mamfru v. Emperor. 

(Misconduct must be established by what is regarded as evidence in the eye of 
the law.) 

•(’29) AIR 1929 Cal 343 (345); 56 Cal 1032: 31 Cr.L.J. 366, A6iMrEns7si(fv.JB»ap0ror. 

[See also (’25) AIR 1925 Cal 729 (731): 26 Cri L Jour 1009, Jessarat v. Emperor. 

(No reasonable grounds proved — Court refused to discharge jury.)] 

3a. (’36) AIE 1936 Oudh 268 (269) : 37 Cri L Jour 749 : 12 Luck 170, Bindeshi 
Y. Emperor. (Tague allegations against juror unsupported by afiidavit — Contents 
of application making allegations found not true — Refusal to hold inquiry —HeZd, 

Judge exercised proper discretion in refusing inquiry.) 

-4. (’27) AIR 1927 Cal 628 (629) : 55 Cal 279 : 28 Cr.L.J. 783, Bhtiban v. Emperor. 

5. (’29) AIR 1929 Cal 57 (58) : 56 Cal 150 ; 30 Cri L Jour 435, Behati Mohan v. 

Emperor. (Eoreman of the jury.) 

'6. (’27) .AIR 1927 Cal 628 (629): 55 Cal 279 : 28 Cr.h.d .700, Bhiibanv. Emperor. 

•(’21) AIR 1921 Cal 631 (631) ; 22 Cr.L.J. 510, Emperor v. Nasar Ali Beg. (Juror- 
expressing outside the Court his opinion as to the guilt of the accused before the 
defence had been heard in full and before the case had been summed up to the 
jury — De novo trial before fresh jury ordered.) 

[See (’36) AIR 1936 Oudh 268 (269) : 37 Cri L Jour 749 : 12 Luck 170, Bindeshi 
V. Emperor. (If a juror expresses his opinion clearly regarding the guilt or 
innocence of an accused person before the charge to the jury has been delivered 
the Sessions Judge will be well advised in discharging the jury and holding a 
fresh trial with a fresh jury,)] ■ 


2Cr.l02, 
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Section 282 
Notes 2-5 


conversation ■will not, however, be a ground for discharging the jury.^ 
Nor can the jury he discharged merely because a witness for the defence 
does not attend and a postioonement of the case is asked for.® 

AVhere the foreman of the jury gave out the verdict in Court after 
the prosecution evidence was over and before the defence evidence was 
let in, it was held in the undermentioned case® that the Judge had no 
power to discharge the jury and that he should have proceeded with 
the trial after explaining to the jury their error in not waiting until all 
the evidence was over. In a somewhat similar case in the Calcutta High 
Court, the Advocate-General was allowed to enter a nolle i^i'oseqtii 
under S. 333 and the difficulty was thus got over.^® 

Where a juror is found guilty of misconduct during trial, the Judge 
is, however, not bound to discharge the whole jury. He may deal with 
the matter on the analogy of this section and add a new juror in place 
of the juror removed by choosing him from among the persons present 
in Court.^^ 

A jury can be discharged by the Judge in the exercise of his 
inherent power even after the verdict has been recorded.^" 

Where an order discharging a jury in the exercise of the inherent 
power of a Sessions Judge is found to be unjustffied, the only relief that 
the High Court can give is to order a fresh trial before another jury.^® 
See also sections 29G and 300 and Notes thereon. 

3. “Is prevented from attending throughout the trial.” — 

Whether a juror is prevented from attending throtigho7U the trial 
depends, among other things, on the days during which the trial is 
going to take place, and whether an adjournment should be given for 
any length of time. There is a discretion in the judge whether to 
postpone the trial to a date on which the ‘juror should be able to 
attend or to discharge the jury. If the juror is able to attend in a very 
short time it is a wrong exercise of discretion to discharge the jury.^ 

5. “The trial shall commence anew.” — Where a new juror 
is added or the jury is discharged under this section, the trial must 
commence anew and cannot be continued from the stage at which the 
juror or the jury was discharged. Thus, where, after the examination 
of some witnesses in the case a juror was found to be deaf and was 
consequently discharged, and a new juror added, it 'U'as held that the 

7. (’32) AIE 1932 Cal 750 (751) : 33 Or. L. J. 869, Superintendent and Bcmem- 
brancer of Legal Affairs, Bengal v. A jit Munshi. (The opinion was expressed 
at an early stage but was detected and brought to the notice of Court at the end 
of trial.) 

8. (’02) 4 Bom L E 939 (940), In rc Putasjoami. 

9. (’86) 2 Weir 497 (498), Li rc Doraistoamy Aiya, (Verdict was returned in reply 
to the question put by the judge and misunderstood by the foreman.) 

10. (’03) 7 Cal W N xxxi (xxxi), Emperor v. Oht Muhammad. 

11. (’29) AIE 1929 Cal 57 (58) : 56 Cal 150 ; 30 Cr. L. J. 435, Bebati Mohan v. 
Emperor, (None of the summoned jurors was present.) 

12. (’34) AIE 1934 Cal 428 (429) : 61 Cal 498 : 35 Cr. L. J. 941, Nagen Kundu 
V. Emperor. (Eule of English Law followed as embodying a principle of justice.) 

13. (’37) AIE 1937 Pat 369 (371) : 16 Pat8 : 38 Cr.L.J. 777, BipatGopev. Emperor. 

Note 3 

1. (’27) AIE 1927 Cal 199 (199, 200) : 28 Cr, L. J. 141, Emperor v. Monmothanath. 
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trial should have commenced anew.^ Similarly, -vvhere, in the course 
of a trial, it appears that any juror is unable to understand the 
the language in which evidence is given, or, when such evidence is 
interpreted, the language in which it is interpreted, a now juror 
should be added, or the jury should be discharged and a fresh jury 
empanelled and the trial must commence anew.^ 

Discharge 283 .'^' The Judge may also discharge 

of sTctoes^rf jury whenever the prisoner becomes 
prisoner. incajpable of remaining at the bar. 

1. Legislatiire changes. — This provision of law was first 
incorporated in the Code of 1872. 

2. Scope of the section. — See Note 2 to Section 282. 


D. — Choosing Assessors. 


284.1 When the trial is to be held with the 
Assessors how aid of assessorSj not less than three andj 
chosen. if practicable, four shall be chosen from 

the persons summoned to act as such. 


Synopsis 


1. Legislative changes. 

2. “Not less than three.” 

3. “ And if practicable, four.” 

4. “Shall be chosen,” meaning of. 

5. “From the persons summoned 

to act as such.” 

6. Objections as to assessors. 


7. Procedure when an assessor is 

discovered subsequently to be 
interested in the case. See S. 285 
Note 6. 

8. Power of Appellate Court to 

appoint assessors. 

9. Effect of non-compliance with 

the section. 


Oilier Topics ( miscellaneous) 
Commencement of trial with assessors. See Note 4. 
Qualifications of assessors. See Note 4. 

Eeoord of reasons for not having four assessors. See Note 3. 


1. Legislative changes. 

1. The words two or more persons” which occurred in s. 342 of the 

Code of 1861 were omitted in s.239 of the Code of 1872 but were 
re-introduced in s.284 of the Code of 1882. 

2. Amendment by Act XII of 1923 

(a) The words “not less than three and if practicable, four” have 

been substituted for the words “two or more,” 

(b) The words as the Judge thinks fit” have been omitted. 

• 1882 ; S. 283 ; 1872 and 1861 — NU. 

Code of 1898, original S. 284. 

Assessors how . When the trial is to be held with the aid of assessors, 
chosen. more shall be chosen, as the judge thinks fit, from the 

persons summoned to act as such. 

1882 : S. 284; 1872 : S. 239; 1861 ; S. 342. 


Am 1914 All 91 (92) : 36 All 481 : 15 GiiJjJowc 538, Emperor v, Narain. 
(Although in this case statements of witnesses previously examined were read 
over and their admission secured.) 

2. (’38) AIK 1988 Pat 60 (62) : 39 Cri L Jour 302, Bam Bobu v. Emperor. 


Section 282 
Note 5' 


Section 283 


Section 28$ 
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Section 285 
Notes 2-5 


2. “Not less than three.” — Under the present section as 
amended in 1923, there should at least he three assessors. Prior to this 
amendment, the minimum number required was tioo. The section is 
imperative, and where at least the minimum number of assessors 
do not attend, the Court is not properly constituted and has no • 
jurisdiction to try the ease.^ 

3. “And if practicable, four.” — Where a lesser number of 
assessors than four is chosen the Court should give reasons to exidain 
the impracticability of having four. But a trial with three assessors 
without a I'ccord of those reasons is not irregular and does not offend 
against the provisions of this section.^ 

5. “ Shall be chosen,” meaning of. — This section, unlike 
S. 27G, does not proscribe that the assessors are to be chosen hy lot. In 
fact it does not say that they ought to he chosen in any particular 
manner. It is not the law that the assessors must be chosen by lot. 
The word ‘chosen’ does not necessarily imply that there ought to he a 
selection from a larger number than required for the trial.’ 

A mere clioosino of assessors is not enough. They must f unction 
as assessors at the trial. It is only when proceedings are commenced 
at which assessors can give their aid, that the trial with their aid as 
contemplated under S. 2GS and this section can bo said to have 
commenced. So where, though the required number of assessors is 
chosen as required by this section, some of them are discharged on 
some ground or other before the trial actually starts, and the same 
goes on with loss than the required number of assessors, the require- 
ments of this section are aiot satisfied. 

The selection of the assessors is entirely with the Judge. In 
selecting them regard must be had to the nature of the case, to the 
person who is tried, to the nature of the evidence that is brought 
against him, and to the public feeling. The assessors ought not to be 
picadors, nor young men fresh from college, devoid of experience. They • 
amist be persons of independent condition in life, men of judgment 
and expericnce." 

S. "From the persons summoned to act as such.” — As to 

the summoning of assessors, see Ss. 32G and 327. 

Section 279 empowers the Judge, under special circumstances, to 
choose a person present in Court to act as a juror though ho had not 

Section 284 — Note 2 

1. (’24) AIR 1924 Oudh 417 (417), Fragi v. Emycror. (Trial vitb two assessors 
after 1923, held illegal.) 

(’24) AIR 1924 Nag 287 (287) : 20 Nag L R 129 : 25 Cri L .Tour 459, Jairmn v. 
Eni'pcror. (Do.) 

(’01) 25 Bom G94 (G9G) : 3 Bom L R 274, King-Emycror v. Jatjram. (Trial with 
one assessor when the minimum number required was two.) 

Note 3 

1. (’25) AIR 1925 Pat 381 (382) : 26 Cri L Jour 713, Jamal Momim v. Einycror. 
See also Note 9. 

Note 4 

1. (’38) AIR 1938 Pat GO (G2) : 39 Cri L Jour 302, Fain Bahu v. Emperor. 
la. (’91) 15 Bom 514 (515), Queen-Empress Bastiano Alexander, 

2. (’75) 23 Suth W R Cr 35 (39), Empi'css v. Earn Duit Chowdhry. 
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been summoned as required bj' S. 276. There is no provision corres- 
ponding to that with regard to the selection of assessors. So. no person 
can be asked to act as an assessor unless he had been summoned under 
Ss. 326 and 327 to act as such^ and such summons can be issued only to 
persons whose names have been included in the list prepared under 
s. 321." But where on the date of the trial only three of the assessors 
summoned under S. 326 remain present and a person present in Court 
whose name is on the list of persons qualified to serve as assessors is 
served with a summons to appear and act as such and the Judge 
chooses him as an assessor on the date of the trial, it cannot be said 
that he was not chosen in accordance with law and the trial is not 
contrary to law.-“ Where an assessor summoned to appear on a 
particular day failed to appear on that day but appeared on a subse- 
quent date during the same session when another trial had to 
commence, it was held that he could be selected to act as assessor in 
that trial.® 

Where the assessors with whose aid the case was tried were chosen 
from the persons summoned to act as jurors, it was held that the trial 
was illegal.'* 

6. Objections as to assessors. — There is no section, corres- 
ponding to S. 278, providing for objections to the selection of any par- 
ticular person as an assessor. It is, however, an elementary principle 
that assessors selected should be above suspicion inasmuch as their 
opinion is of great value both to the Judge who tries the case, and to 
the superior Court. There is no reason therefore why an objection of 
presumed or actual partiality, when it is urged at the time of the 
selection of assessors, should not be allo'wed.* 

There is no provision in the case of assessors corresponding to 
S. 282 as in the case of jurors. Even if the principle of that section 
applies, the fact that an assessor (who understands the language of the 
Court) does not understand English will not invalidate a trial unless 
there has been a failure to interpret in the court language evidence 
which had been given in English. Similarly, the fact that some docu- 
ments are in English w'hich the assessor is unable to understand will 


Note 5 


1. (’94) 1894 All W N 207 (207), Envpress v. Badri. 

(’13) 14 Cri L Jour 654 (654) : 35 All 570 : 21 1. G. 894, Man Singh v. Emperor, 
(Trial with the aid of two assessors, one of whom only was summoned for 
particular sessions is illegal.) 

(’10) 11 Cr. L. J. 724 (725) ; 13 OudhCas337 :SI.C.87i, EhiibSmghw. Emperor. 
(Failure to object to person sitting as assessor when such person’s name is not 
in the assessor’s list is immaterial — Trial is illegal notwithstanding such failure 
to object.) 

(’18) AIE 1918 Pat 420 (420) : 3 Pat L J 141 : 19 Cr. L. J. 363, Balah v. Emperor. 

See also Note 9 and S. 326 Note 4. 

2. (’86) 1886 Eat 304 (304), Queen-Empress v. Govind Bao. 

2a. (’38) AIB 1938 Pat 60 (62) : 39 Cri L Jour 302, Bam Babu v. Emperor. 

3. (’16) AIE 1916 All 54 (56) ; 17 Cri L Jour 17 (18), Ghutta v. Emperor. 

4. (’33) AIE 1933 Oudh 351 (352) : 34 Cri L Jour 1093, Sheopal v. Emperor. 

Note 6 


1. (’23) AIE 1923 Pat 116 (119) : 22 Cr. L. J. 262, Shivadhin Singh v. King- 
Emperor. (Objection on the ground of the assessor being a tenant of other party.) 


Section 284 
Notes 5-6 
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Section 28$ 
Notes 6-9 


Section 28$S. 


not go against the competency of the assessor or the la^s^ful constitution 
of the Gourt.^ 

7. Procedure when an assessor is discovered subsequently to be 

interested in the case. — See Section 285 Note 6. 

8. Power of appellate Court to appoint assessors. — An 

appellate Court has no ijower to aj)point the assessors for the purposes 
of appeal.^ 

9. Effect of non-compliance with the section. — The provi- 
sions of this section are mandatory. So, where a trial commences and 
proceeds with less than minimum number of assessors,^ or where some 
of the required number of assessors are appointed out of persons not 
summoned to act as such,^ the Court is not properly constituted and 
the whole trial is illegal. But where an assessor summoned to appear 
on a particular date for the purpose of any particular case, appears only 
on a different date, and a different case is started with him as one of 
the assessors,^ or where only three assessors are chosen without giving 
reasons for not choosing four (after the amendment in 1923)/ the trial 
is not illegal. 


2S4A.* ( 1 ) In a trial with the aid of assessors 


• Code of 1898 : S. 460. 

In every case triable by jury or with the aid of assessors, in which an 
1 f i 'al being a British subject) or an American is the 

t/wrj/ j or mat, accused person, or one of the accused persons, not less than half 
0 / mjU^ opcans or number of jurors or assessors shall, if practicable and if such 
Americans. European or American so claims, be Europeans or Americans. 


2. (’38) AIR 1938 Pat 60 (62, 63) ; 39 Cr. L. J. 302, Bam Babie v. Emperor. 

Note 8 

1. (’68) 1868 Pun Re No. 17 Cr, p. 42, Crown v. Syud Alimud. 

See also S. 423 Note 12. 

Note 9 

1. (’24) AIR 1924 Oudh 417 (417), Pragi v. Emperor. (Trial with two assessors 
after i923.) 

(’25) AIR 1925 Oudh 110 (110) : 27 Oudh Cas 213 : 260r.L. J. 359, Bam Narain 
V. Emperor. (Do.) 

(’01) 25 Bom 694 (696) : 3 Bom L R 274, King-Emperor v. dayram. (Trial with 
one assessor where minimum number required was two — Irregularity not cored 
by S. 537.) 

(’01) 2 Weir 340 (340) ; 24 Mad 523 : 11 M L J 24:1, King-Emperor r. Thirumalai 
Beddi. (Trial with only one assessor capable of acting, the other being deaf and 
dumb.) 

(’99) 21 All 106 (107) : 1898 All W N 185, Queen-Empress v. Bahu Lai. (Do.) 

(’91) 15 Bom 514 (515), Queen-Empress v. BasHano Alexander. (Trial with one 
assessor after the other though summoned, has been discharged before the 
commencement of trial.) 

2. (’94) 1894 All W N 207 (207), Queen-Empress v. Badri. (S. 537 held inappli- 
cable to such a case.) 

(’18) AIR 1918 Pat420(420):3PatL J141: 19 Gr.Jj.J.3Q3,BalahSingh v. Emperor. 

(’13) 14 Or. L. J. 654 (654) ; 35 All 570 : 21 1. 0. 894, Man Singh v. Emperor. 

(’10) 11 Or. L. J. 724 (725): 13 Oudh Cas 337: 81. 0. 874, Khiib Singh v. Emperor. 

See also Note 5 and S. 326 Note 4. 

3. (’16) AIR 1916 All 54 (56) : 17 Cr. L. J. 17 (18), Ghutta v. Emperor. 

4. (’25) AIR 1925 Pat 381 (382) : 26 Cr. L. J. 713, Jamal Momim v. Emperor. 

See also Note 3. 
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Assessors for trial of R persoii "wlio has been found under 
iLifn "Bn^Hsh sub^ tbe provisions of this Code to be an 
jects and others. Euiopean OE Indian British subject, 
if the European or Indian British subject accused, or 
where there are several European British subjects 
accused or several Indian British subjects accused, all 
of them jointly, before the first assessor is chosen so 
require, all the assessors shall, in the case of European 
British subjects, be persons who are Europeans or 
Americans or, in the case of Indian British subjects, 
be Indians. 


(2) In a trial with the aid of assessors of a person 
who has been found under the provisions of this Code 
to be an European (other than an European British 
subject) or an American, all the assessors shall, if 
practicable and if such European or American before 
the first assessor is chosen so requires, be persons who 
are Europeans or Americans. 

This section •was newly inserted by the Criminal Law Amendment Act, 
Xn of 1923. 


Section 285A 


1. Scope of the section. — See Note 1 to Section 275. 

2. Failure to claim privilege. — See Section 528B. 


285;'=’ (1), If in the course of a trial with the 
Procedure -when Rssessors, at any time before the 

^ssessoVdis unable finding, any assessor is, from any suffi- 
cient cause, prevented from attending 
throughout the trial, or absents himself, and it is not 
practicable to enforce his attendance, the trial shall 
proceed with the aid of the other assessor or assessors. 

(2) li all the assessors are prevented from attend- 
ing, or absent themselves, the proceedings shall be 
stayed and a new trial shall be held with the aid of 
fresh assessors. 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. “Prevented from attending, or 

absent themselves” — Sub- 
section (2). 


4. “Shall proceed ■with the aid of 

the other assessor or asses- 
sors.” 

5. All assessors absent — Sub-s.(2). 

6. If assessor is an interested person 

— Procedure. 


Section 285 


* 1882 ; S. 285; 1872 : S. 259; 1861 ; S. 353. 
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Section 285 
Notes 1-5 


Oilier Tonics (miscellaneous) 


Absentee assessor resuming. See Note 4, 
Address after discharge of assessors. 
See Note 5. 

At least, one assessor to be present 
throughout. See Note 2. 

Evidence after discharge of assessors. 
See Note 5. 


Irregularities curable. See Note 4. 
Irregularities not curable. See Note o. 
Section applies to defects after trial is 
begun. See Note 2. 

Subsequent discovery of incapacitj’. See 
Note 6. 

“Sufficient cause.” See Note G. 


1. Legislative changes. 

(1) Tliere is no material difference between the corresponding sections 
of the Codes of 18G1 and 1872. 

(2) Tlie words “prevented from attending throughout the trial” 
which occurred in S. 259 of the Code of 1872 have been substituted 

by the ivords “prevented from attendance” in the Codes. 

of 1882 and 1898. 


2. Scope and applicability of the section. — This section 
applies only where, in the course of a trial, an assessor is unable to- 
attend. It contemplates the case of a trial which has commenced with 
the requisite number of assessors who, at the commencement of the- 
.trial, were capable of acting as competent assessors. It has no appli- 
cation to trials conducted from the start with less than the requisite- 
number of competent assessors.^ 

There must be at least one assessor attending throughout the 
proceedings- and this requirement is a condition precedent to the- 
exercise of jurisdiction by the Court.'^ 

3. “Prevented from attending, or absent themselves” — 
Sub-section (2). — The words “prevented from attending, or absent 
themselves” in sub-s. (2) of this section should be read with sub-s. (l) 
and should be understood to mean “prevented from attending through- 
out the trial, or absent themselves,”^ 

5. “Shall proceed with the aid of the other assessor or 
assessors, ” — This procedure has to be adopted only when it is not 
practicable to enforce the attendance of the absentee assessor. Where 
the Judge allowed one of two assessors to absent himself for one of the 
days of the trial and proceeded to try the case with the other assessor,, 
it was held that the Judge ought not to have proceeded with the trial,. 

Section 285 — Note 2 

1. (’99) 21 All lOG (107) : 1898 AWN 185, Evipi’css v. Bahu Lai. (Three assessors- 
chosen — One found to be deaf — Trial proceeded vith two — One more found to 
be deaf after prosecution evidence was over — Trial, however, proceeded — Illegal.)' 

(’91) 15 Bom 514 (515), Queen-Empress Basiiano. 

(’94) 1894 All W N 207 (207), Queen-Empress v. Badri. 

(’01) 25 Bom G94 (G96) : 3 Bom L E 274, King-Emperor v. Jaijrani. 

(’18) AIE 1918 Pat 420 (420): 3 Pat L .Tour 141: 19 Cv.L.S.Bm.Balaky. Emperor. 
(’G9) Weir’s 3rd Edn. 927 (927), JTip/i Court Proceedings, 22nd July 1S69. (Where- 
at the close of the trial one of the assessors was discovered to be so deaf and 
blind as to be incapable of understanding the proceedings, the trial was held to- 
be null and void.) 

2. (’91) 13 All 337 (338) : 1891 A W N 93, Empress v. 2Id. Mahmud Khan. 
(’02) G Cal W N 715 (71G), King-Emperor v. Mcsscruddin Shihdar. 

3. (’01) 24 Mad 523 (535) ; 11 M L J 241, King-Emperor v. Thcrumalai Beddi. 
See also S, 2G7 Note 2. 

Note 3 

1. (’91) 13 All 337 (338, 339) : 1891 AWN 93, Empress v. Md. Mahmud Khan.- 
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but should have adjourned the trial till a daj' M'hen both assessors 
could attend.^ Where an assessor absents himself, he should not be 
allowed to return and take part in the proceedings at a later stage." 
The reason is that when once the trial is resumed by the Judge in the 
absence of an assessor, such assessor ceases to occupy the position of an 
assessor aiding at the trial.^ If, consequently, he is allowed to return 
and take i^art in the proceedings and give his oirinion, the procedure is 
not in accordance with law,^ and is contrary to the intentions of this 
section and S. 295.® The procedure is, however, only an irregularity 
which is cured by S. 537 unless it has occasioned a failure of justice.® 

5. All assessors absent — Sub-section (2). — It has been 
seen already in Note 2 that for a valid trial at least one assessor must 
attend throughout the trial. If all the assessors are prevented from 
attending or no one assessor is able to attend throughout the trial, the 
proceedings should be stayed and a new trial held with the aid of fresh 
assessors.'- But a Sessions Judge is only authorised to record evidence 
in the absence of the jury or the assessors when additional evidence 
is called for by the appellate Court, under S. 428, sub-s.(3)'' or by the 
High Court under section 375, sub-s.(2). Where material evidence was 
recorded after all the assessors were discharged, it was held that such 
evidence was recorded coram non judice, — that is, before a tribunal 
which had no authority to record it.^ The same principle will apply 
where there was no assessor present during the address on behalf of 
the accused.'* The non-compliance with this sub-section affects the 
jurisdiction of the Court and the irregularity is, therefore, not one 
curable under section 537.® 

6. If assessor is an interested person — Procedure. — Where 
it is discovered after the trial has begun, in a case tried with the aid 
of assessors, that one of them is interested or otherwise unfit to sit as 
an assessor, this section does not apply as the said assessor is neither 
prevented from attending nor absents himself. In such a case, the 

Note 4 

1. (’94) 1894 Eat 695 (695), Empress v. Piso. 

2. (’01) 24 Mad 523 (532, 534) : 11 M L J 241, Emperor v. Therumalai. 

(’94) 8 C P L E Or 9 (12), Empress v. Ghasia Cliamar. 

(’94) 1894 Eat 695 (695), Empress y. Piso. 

3. (’02) 6 Cal "W N 715 (716), King-Emperor v. Messeruddin SMMar. 

4. (’94) 8 C P L E Or 9 (12), Empress v. Ghasia Ohamar, 

5. (’94) 1894 Eat 695 (695), Empress v. Piso, 

6. (’01) 24 Mad 523(532,534) : 11 M L J241, Emperor v. Therumalai. (Davies, J., 
dissenting.) 

Note 5 

1. (’91) 13 All 337(338): 1891 All Yf l>(93,Queen-Empressv.Md.MahmtidEhan, 

2. (’93) 15 All 136 (137) : 1893 All "W N 50, Queen-Empress v. Bam Lall, 

See also S. 268 Note 4 and S. 428 Note 8. 

3. (’93) 15 All 136 (137) : 1893 All W N 50, Queen-Empress v. Bam Lall. 

(’73) 5 N "W P H C B 110 (112), Queen v. Gheit Bam. (Trial should not have pro- 
ceeded -without assessors when a material addition was made to the plea of guilty.) 
See also S. 268 Note 4. 

4. (’91) 13 All 337(339) : 1891 AllWN93,QMe(!Ji-E»ipms v. Md. Mahmud Khan. 

5. (’93) 15 All 136 (137) : 1893 All 'W N 50, Queen-Empress v. Bam Lall. (Mate- 
rial evidence recorded after assessors were discharged — Illegality.) 

See also S. 268 Note 4. 


Section 28S‘ 
Notes 5-6 
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Section 28S Sessions Judge should ask the High Court under S. 438 to set aside the 

Note 6 order by which the incompetent assessor was appointed as well as all 

the subsequent proceedings and then choose another assessor and 
proceed with the trial de novo} Where, however, at the end of the 
trial one of the assessors expresses the opinion that the accused is 
guilty adding that he has personal knowledge of the matter, there is 
no necessity- of a de novo trial as the assessor cannot he said to be an 
interested person. The proper course for the Judge is simi)ly to ignore 
the opinion of the assessor if he comes to the conclusion that it is 
improperly expressed or that he has been influenced by extra-judicial 
considerations.^ 


DV. — J oint tricds. 


Section 285A 285A. In any ease in which, an European or 

Trial of European or American is accused jointly with a 
Indian British subject person not hoinsf an European or 

or European or Arne- \ ^ J- . , . , 

rican jointly accused Aiuerican, or au Indian British 
with others. , subject is accused jointlj^ with a 

lierson not being an Indian; and such European, 
Indian British subject or American is committed for 
trial before a Court of Session, he and such other 
person may he tried together, hut if he requires to he 
tried in accordance with the provisions of section 275 
or section 284A and is so tried, and the other person 
accused requires to he tried separately, such other 
person shall he tried separately in accordance with 
the ]provisions of this Chapter. 

1. Legislative changes. — This section together with the 
heading was inserted by the Criminal Law Amendment Act, xn of 1923. 

Compare ss. 452 and 461 of the Code of 1882, S. 242 of the Code of 
1872 and S. 326 of the Code of 1861. 

The undermentioned cases^ under S. 452 of the Code, which has 
now been repealed, are no longer of any importance. 

2. “And is so tried.” — The words “and is so tried" in this 
section mean “if he is in fact so tried” or “if he is eventually so tried.” 
Thus, a European was accused jointly with an Indian and when they 


Note 6 

1. (’12) 13 Cri L Jour 473 (473, 474) ; 15 Incl Cas 313 (Mad), Sessions Judge of 
Tanjore v. TMagaraja Thevan. (Assessor son-in-law of the person murdered.) 

•(’33) AIR 1933 Lah 926 (927) : 35 Or.L.J. 107 : 15Lah 20, Emperor v. Lai Singh. 
(Interested assessor — High Court has power under S. 56IA to order retrial.) 

2. (’39) AIR 1939 Lah 475 (479) : 41 Cri L Jour 55 : ILR (1939) Lah 243, Emperor 
V. Palilu. (Distinguishing AIR 1933 Lah 926.) 

Section 285A — Note 1 
1. (’90) 14 Bom 160 (162), In re Job Solomon. 

■(’76) 1 Bom 232 (235), Beg. v. Lalubhai Gopaldas. 
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appeared for the first time before the Sessions Judge, the European Section 285JL 

■u'anted to be tried as a European British subject and the other accused Notes 2-3 

wanted to he tried jointlj' with him. The Sessions Judge instead of 

starting the proceeding under s. 271 referred the matter for the orders 

of the High Court as it was not possible to get sufiScient European 

jurors in the place. The High Court directed the case to be tried by 

another Sessions Court. The Indian accused when he appeared before 

the latter Court claimed to be tried separately and contended that as 

no trial was in progress when he had previously stated that he did 

not want to be tried separately, he was not bound by his previous 

choice. The contention was held to be untenable.^ 

3. Failure to claim separate trial — Effect. — See Section 528B. See 
also the undermentioned case.i 


E. — • Trial to Close of Cases for 
Prosecution and Defence. 


286/^= (1) When the Jurors or assessors have 
Opening case lieeu choseu, the prosecutor shall open 
for prosecution, jjjg gase hj reading from the Indian 
Penal Code or other law the description of the offence 
charged, and stating shortly by what evidence he 
expects to prove the guilt of the accused. 

Examination (2) The prosecutor shall then examine 
of witnesses. witnesscs. 


Synopsis 


1. Legislative changes. 

2. “When the jurors'or assessors 

have been chosen.” 

3. “ The prosecutor shall open his 

case.” 

4. “ By reading.” 

5. Examination of accused before 

opening of case. 

<6. “ Shall then examine his wit- 
nesses.” 

7. Examination must be oral. 

S. Using depositions given before 
the Magistrate. See Ss. 288 and 
353 and Notes thereunder. 


9. Attendance of witnesses. See 
Section 216. 

10. Cross-examination to follow 

examination-in-chief. 

11. Improper examination. 

12. Questions by judge, jury or 

assessors. 

13. Duty of prosecution. 

14. Trial ought not to be stopped 

before the close of the prose- 
cution. 

15. Treatment of witnesses. 


Section 286 


* 1882 : S. 286; 1872 ; S. 247; 1861 : S. 364. 


Note 2 

1. (’38) AIR 1938 Nag 328 (333) : ILB (1938) Nag 516 : 39CriL Jour 818, SuraJ- 
palsingh v. Evi'peror. 

Note 3 

1. (’38) AIR 1938 Nag 328 (333) : ILR (1938) Nag 516 : 39CriLJour 818, Snraj- 
palsingh v. Emperor. (Where an Indian accused originally wished to be jointly 
tried with the European accused, but when the case came before a diSerent Ses- 
sions Court claimed to be separately tried, which was not permitted, and revision 
from this order was also dismissed, held, he could not in an appeal from the 
conviction in such trial, re-agitate the claim for separate trial.) 



Section 286 
Notes 1-3 
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Other Topics (miscellaneous) 

Adjournment for prosecution. See Evidence taken by another Judge. See- 
Note 2. Note 2. 

Discrepaneies-Opportunity to explain. Ffsh witnesses in Sessions. See Notes 

See Note 13. mi, • o 

Tender for cross-examination. See 

Evidence in absence of jury. SeeNoteG. ‘ Note 6. 

1. Legislative changes. — This section was first introduced in 
its present form iiy the Act of 1882 and remains unaltered in the 
present Code. 

2. “When the jurors or assessors have been chosen.” — 
After the jirrors are sworn, the trial should proceed and cannot he 
postponed to enable the prosecution to examine a witness on commis- 
sion.^ If, after the swearing in of the jury, the Judge -is unable to- 
attend, as where he falls ill suddenly, the trial can proceed further- 
before a new Judge with the same jury provided no evidence has been • 
taken and, if taken, the latter Judge does not act upon it.“ 

3. “ The prosecutor shall open his case.” — The opening of 
the prosecution must always be confined to matters which are necessary 
to enable the jury to follow the evidence. The jirosecutor will have to 
state all that it is proposed to prove in the case, so that the jury may 
see if there is any discrepancy between the opening statement of the 
prosecutor and the evidence afteru^ards adduced in support thereof. It 
would be wholly improper for him to open any matter to the jury in 
respect whereof no evidence is intended to be read or can be adduced 
at the trial. Nor is it the stage where a doubtful question of admissi- 
bility should be raised or decided. Very great care must be taken by 
the i?rosecutor in the observations to be made to the jury and topics- 
of prejudice connected with the character of the prisoner should be 
carefully excluded.^ 

The iDi’osecutor should state in his opening address who the 
witnesses are, whom he i^roposes to call and who have not already 
been examined. Though the mere fact that a witness has not been 
examined before the committing Magistrate is no ground for refusing 
to take the evidence of a relevant witness tendered for the prosecution, 
the examination of additional witnesses should not, as a general rule, 
be sprung as a surprise on the accused.^ The Court should see that the 
lu’osecution puts forward a real case from the beginning and sticks to 
it up to the end.^ 

Section 286 — Note 2 

1. (’92) 19 Cal 113 (122), Queen-Empress v. Jacoh, 

2. (’27) AIB 1927 Bom 161 (162) ; 28 Cr.L.J. 402, Emperor v. Dorabji Pestonji. 
See also S. 350 Note 2. 

Note 3 

1. (’29) AIE 1929 Cal 617 (620, 625) : 30 Cri L Jour 993 (SB), Padam Prasad 
V. Emperor, (Per EauMn, C. J. arid G. C. Gbose, J.) 

2. (’38) AIE 1938 Pat 579 (582) : 40 CrlLJour 147, Yiisuf v. Emperor. (Public 
Prosecutor should give notice to accused of new evidence in his opening address.) 

(’89) 1889 Pun Ee No. 1 Cr, p. 1 (4), Khan Mahaviviad- v. Empress, 

3. (’27) AIE 1927 Mad 533 (535) : 28 Cri L Jour 285, In re Biswanath Das. 

(’28) AIE 1928 All 696 (697) : 29 Cr.L.J. 1084 : 51 All 463, Bhan Deb v. Emperor. 

(Prosecution cannot be permitted at the last moment without notice to accused 
to change its ground.) 
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A Pull Bench of the High Court of Lahore has expressed an 
oi^inion in the undermentioned case'* that, in accordance with the 
practice of the English Courts, a summary of the evidence proposed to 
he called should be given to the Sessions Court and the accused before 
the trial, if a witness has not been called in the committing Magistrate’s 
■Court. 

5. “By reading.” — The accused is entitled to know with 
certainty and accuracy the exact value of the charge brought against 
him, for, unless he has such knowledge, he may be seriously prejudiced 
in his defence.^ 

5. Examination of accused before opening of case. — 

Section 342 of the Code empowering the Court to examine the accused 
at any stage, must be read subject to the provisions of this section. 
Therefore, a Court should not, before the prosecutor opens his case and 
examines his witnesses, under this section, examine the accused under 
section 342.^ 

6. “Shall then examine his lyitnesses.” — The prosecution 
witnesses should, as far as possible, be called to prove events in their 
chronological order.* It is entirely in the discretion of the Public 
Prosecutor to say what witnesses he will examine*'' and in what order. 
The Judge cannot dictate to the prosecution the order in which the 
witnesses are to be examined, though he may suggest that the proper 
method and order of calling the witnesses should be observed." 

4. (’36) AIR 1936 Lab 533 (537) : 37 Cri L Jour 742 : 17 Lah 176 (FB), ML 
Niamat v. Emperor. 

Note 4 

1. (’16) AIR 1910 Cal 188 (192) : 16 Cri L Jour 497 (501) : 42 Cal 957, Amritalal 
Harra v. Emperor. 

See also S. 221 Note 1, S. 223 Note 1, S. 255 Note 3 and S. 535 Note 3. 

Note 5 

1. (’22) AIR 1922 All 266 (267) : 24 Cri L Jour 609, StiMa v. Emperor. 

Note 6 

1. (’23) AIR 1923 Cal 579 (581), Emperor v. Ahirannessa Bibi. 

la. (’38) 1938 PWN 681 (682),BankcijSingli-v.DasraihPandc7j.{Ptosecntionnot 
bound to examine ali the witnesses that could possibly have spoken on the point.) 
■(’36) AIR 1936 Lah 533 (536, 537) : 37 Cr.L.J. 742 : 17 Lah 176 (FB), ML Niamat 
V. Emperor. 

(’36) 14 Rang 45 (48), Nga Aung Gyi v. Emperor. (Discretion must be exercised 
under supervision of Court and consistently with practical rules of good sense.) 
(’94) 16 All 84 (86, 87) : 1894 A 'W N 7 (P B), Queen-Empress v. Durga. (Public 
Prosecutor.should not refuse to call a truthful witness as a witness for Crown 
merely because evidence of such witness might in some respects be favourable 
to the defence.) 

(’82) Weir’s 3rd Edn. 941 (941), In re Modkarow. (Prosecution not bound to call 
a •a'itness whose evidence would probably be hostile.) 

■(’35) AIR 1935 Pat 95 (96) : 36 Or. L. J. 348, Ibrahim v. Emperor. (Court is not 
bound to examine any person as a Court witness, unless the evidence of such 
person appears to be essential to the just decision of the case.) 
iSec (’39) AIR 1939 Rang 390 (391) : 41 Or. L. J. 153, Nga Bar Eee y. The King. 
(In exercising this discretion Public Prosecutor should bear in mind that his 
duty is to conduct case fairly and that he should not obtain unrighteous 
conviction.)] 

2. (’38) AIR 1938 Rang 442 (445) : 40 Cri L Jour 265, Brahmaya v. The King., 
(If the Judge goes further and instructs him not to call a particular witness, 
this is going too far.) 

(’23) AIR 1923 Cal 579 (581, 582), Emperor v. Ahirannessa Bibi. 
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Notes 


As a general rule, the ijrosecutor is bound to call all available 
witnesses who prove their connexion with the transaction in 
question and who also must be able to give important informa- 
tion,^ unless be has reasonable grounds to believe that the witness, 
if called, would not speak the truth, or is unnecessary,^ or' is an 


(’01) 8 Ondh Gas 55 (56) : 2 Or. L. J. 191, Emperor v. Ali Mohammad. 

3. (’38) AIE 1938 Lah 176 (176) : 39 Cr. L. J. 410, Bahadur Singh v. Emperor. 
(Medical officor examined belore committing Magistrate — He must also bo 
examined before Sessions Court,) 

(’38) AIE 1938 Eang 442 (444, 445) : 40 Cri L Jour 265, Brahmaya v. The King. 
(’37) AIE 1937 All 182 (186) : 38 Cr. L. J. 401, Francis Hector v. Emperor. 

(’82) 8 Gal 121 (124, 125) : 10 0 L E 151, Dhnnno Kasi v. Empress. (Such 
witnesses can be dispensed with only when it is feared that they would not 
speak the truth.) 

(’85) 7 All 904 (905, 906) : 1885 AWN 284, Queen-Empress v. Tulla. (Material 
Gvi^GXiCG excluded*) 

(’93) 15 All 6 (7) : 1892 AWN 114, Queen-Empress v. Ban Khandi. 

(’23) AIE 1923 Cal 517 (519): 50 Cal 318; 25 Cr.B.3. 467, Md.Yunusv. Emperor. 
(’15) AIE 1915 Cal 545 (546) ; 16 Cr. L. J. 170 (172) : 42 Cal 422, Earn Eanjan 
V. Emperor. (It is duty of Prosecutor to investigate truth and not merely to 
support police.) 

(’20) AIE 1920 Pat 366 (371) : 21 Cr, L, J. 33, Brahamdeo Singh v. Emperor. 
(’29) AIE 1929 Pat 343 (345, 346) : 8 Pat 625 : 30 Cri L Jour 1136, Mathura 
Tewary v. Emperor. 

(’05) 3 Low Bur Eul 133 (142, 144), King-Emperor v. Maung E. (Material evi- 
dence excluded.) 

(’84) 10 Cal 1070 (1072), Queen-Empress v.Bam Sahai Ball. (Fact that witnesses 
were examined by committing Magistrate against the wish of police is not 
ground for not examining them at the Sessions trial.) 

(’09) 10 Or. L. J. 321 (323) : 3 I. C. 623 (Lah), Muzammal v. Emperor. 

(’lO) 11 Cr.L.J. 410 (411) : 6 I, 0. 847 ; 3 Sind L E 200, Imperator v. Jumo. (Two 
eye-witnesses withheld by prosecution.) 

(’67) 8 Suth W E Cr 87 (90), Qiiecn v. Ndbohisio Ghose. 

(’32) AIE 1932 Lah 500 (501) : 33 Cr. L. J. 497, Lachhmi Narain v. Emperor. 
(’24) AIE 1924 Mad 239 (240) : 25 CvUj 3onv75, DoraiswamiUdaijanv, Emperor. 
(’27) AIE 1927 Mad 475 (476) : 28 Cri L Jour 307, iir«Wza7/ffi Thevan v. Emperor. 
(’29) AIE 1929 Mad 906 (909, 910) :53 Mad 69 :31 Cr. L. J. im6,VecraKoravan 
V, Emperor. (Practice of merely tendering material witness for cross-examination 
should be discouraged.) 

(’91) 1891 Eat 581 (581, 582), Queen-Empress v. Bhaniba. 

(’69) 11 Suth W E Cr 25 (26, 27), Queen v. Ahmed Ally. (The practice of not 
examining a police-officer who investigates a case condemned.) 

(’33) AIE 1933 Oudh 265 (267) : 34 Cri L Jour 1009, Ghirrao v. Emperor. (Post 
mortem report of Civil Surgeon and reports of Chemical Examiner and Imperial 
Serologist excluded.) 

(’20) AIE 1920 Pat 42 (43) : 21 Cri L Jour 743, Keshwar Gopc \. Emperor. 

(’32) AIE 1932 Cal 118 (119) : 58 Cal 1335 : 33 Cri L Jour 135, Girish Chandra 
V. Emperor. 

[Sec also (’81) 1881 Eat 173 (173, 174), Queen-Empress v. Eampuri. (Persons 
present at the search by investigating ofBcer to be examined.)] 

4. (’38) AIE 1938 Cal 625 (626) : 39 Cr. L. J. 964, BrhichipadaDafadarv. Emperor. 
(Prosecution is not bound to call all witnesses — It is open to jurors to draw 
adverse inferences from non-examination.) 

(’38) AIE 1938 Pat 579 (681) : 40 Cr.L.J. 147 ,Ytisuf Miav. Emperor. (Sufficient 
and best evidence produced by prosecution — Evidence on less important facts not 
necessary.) 

(’38) AIE 1938 Bang 45 (48) : 39 Cr, L. J. 248, Nga Kyato Hla v. The King. (It 
is not the duty of the prosecution to call as witnesses every one whose statements 
have been taken by the police but only to call such people as may be likely to 
give truthful and reliable evidence with regard to the matter in question.) 

(’37) Am 1937 Eang 429 (430) : 39 Cr. L. J. 217, Nga Ba U v. Emperor. (Pro- 
secution witnesses examined at committal proceedings — Intention of such 
witnesses to tell diSerent story at Sessions trial — Such witnesses, relations of 
accused — Prosecution should not call them at Sessions trial.) 
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accomplice himself.^'^ It is not proper to refuse to examine material 
witnesses on the ground that a witness may be favourable to the 
accused or may not be favourable to prosecution,® or that he has 


(’36) 14 Bang 45 (62), Nga Anng Gyi v. Emperor. (It is not the duty of the pro- 
secution to call witnesses who are not in a position to give material information 
in connexion with the ofience, or to tender such witnesses for cross-examination 
by the defence.) 

(’94) 16 All 84 (86, 87) : 1894 AWN? (PB), Quccn-Emprcss v. Durga. (False or 
unnecessary.) 

(’27) AIB 1927 Mad 476 (476) ; 28 Cr. L. J. 307, In re Mutliaya Tlievan. (Do.) 

(’24) AIB 1924 Mad 239 (240) : 25 Cr. L. J. 15,Doraiswami Udayan v. Emperor. 
(Do.) 

(’23) JilB 1923 Pat 413 (416):2 Pat 309:24 Cr.L.J.801,i?awyifA7iirT. Emperor. (Do.) 

(’82) 8 Cal 121 (124, 125) : 10 C. L. B. 151, Dhunno Kazi \. Empress. (False.) 

(’8-5) 7 All 904 (905) : 1885 AWN 284, Quccn-Emprcss v. Tulla. (Do.) 

(’92) 15 All 6 (7) : 1892 AWN 114, Quccn-Emprcss v. Bankhandi. (Do). 

(’22) AIB 1922 Cal 461 (461) : 49 Cal 277 : 23 Cr.L.J. 142, Emperorv. Read. (Do.) 

(’23) AIB 1923 Cal 517 (519) : 60 Cal 318 : 25 Cr. L. J. 467, Muhammad Tumts 
V. Emperor. (Do.) 

(’29) AIB 1929 Pat 343 (346) : 8 Pat 625 : 30 Cr. L. J. 1136, Mathura Tewari v. 
Emperor, (Do.) 

(’05) 3 Low Bur Bui 133 (142), King-Emperor v. Maung E. (Do.) 

(’16) AIB 1916 Lah 408 (409) : 17 Cr. L. J. 267 (268) : 1916 Pun Be No. 12 Cr, 
Eaiini v. Emperor. (Do.) 

(’31) 1931 Mad W N 727 (728), Nagaraina Tevan v. Emperor. (Hostile.) 

(’22) AIB 1922 Cal 382 (385) : 29 Cal 358 : 24 Cr. L. J. 221, Emperw v. Balram 
Das. (False.) 

(’30) AIB 1930 Cal 134 (135) : 81 Cri L Jour 918, Nayan Mandal \. Emperor^ 
(Hostile.) 

(’30) ATR 1930 Lab 82 (84) : 31 Cri L Jour 176, Amar Singh v. Emperor. (Do.) 

(’86) 2 Weir 378 (S79), In re Ramasioami Goundan. (False.) 

^01) 24 Mad 821 (324) ; 2 Weir 396, Queen-Empress v. Ramasioami. (Do.) 

(’91) 1891 Eat 581 (582), Queen-Empress v, Dhamba. (Do.) 

(’24) AIB 1924 Lab 241 (243) : 24 Cri L Jour 708, Inder Singh v. Emperor. 
(■Unnecessary.) 

(’28) AIB 1928 Pat 46 (48): 28 Cr. L. J. 868, Parbhu Dusadh v. Emperor. (Do.) 
iSec (’36) AIB 1936 Lah 233 (233) : 37 Cri L Jour 742 : 17 Lab 176 (FB), Mt. 
Niamat v. Emperor. (In a murder case the fact that the prosecution witnesses 
are relatives of the murdered man is no valid reason for discarding their evi- 
dence — ^What would be of importance is that the witnesses had emmity with- 
the accused.)] 

{See also (’28) 29 Cri L Jour 999 (1000, lOQl): 112 Ind Cas 215 (216, 217) (Lah), 
Bahadur v. Emperor. (Unnecessary.)] 

See also S. 208 Note 7 and S. 252 Note 5. 

4a. (’18) AIB 1918 Cal 314 (315) : 19 Cri L Jour 81, Ashraf Ali v. Emperor, 

5. (’37) AIB 1937 All 182 (187) : 38 Cri L Jour 401, Francis Hcctar v. Emperor, 

(’37) 1937 OWN 353 (355), Nizanmddin v. Emperor. (A witness should not be- 
withheld because be happens to make some adverse statements against the pro- 
secution.) 

(’36) AIB 1936 P 0 289 (300) : 37 Cri L Jour 963 (PC), Stephen Seneviraine v. 
The King. 

(’94) 16 All 84 (87) : 1894 A W N 7 (FB), Queen-Empress v. Durga. 

(’20) AIB 1920 Pat 366 (371): 21 Cri L Jour 33, Brahamdeo Singha v. Emperor. 
(It is the duty of Prosecutor to call every witness who can throw any lighten the 
inquiry, whether they support the prosecution theory or defence theory.) 

(’04) 1 Cri L Jour 305 (309) : 28 Bom 479 : 6 Bom L B 324, Emperor v. Bal 
Qangadhar Tilah. 

(’22) AIB 1922 Pat 535 (539):1 Pat 401: 24 Cr. L. J. 129, Ghandrika v. Emperor. 

(’34) AIB 1934 All 908 (918):57 All 267:36 Cr. L. J.152, Nem Singh v. Emperor.- 
(In a murder case where a witness has given evidence which supports a plea of 
alibi taken by accused, the prosecution authorities have no right to take it upon 
themselves to decide whether a witness who gives vital evidence of this sort is or 
is not a reliable witness— That is the function of the Court and prosecution has- 
no right to usurp.) 
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‘.Section 286 also been summoned by the defence,® or that a serious charge is 

Note 6 made against the witness by the accused/ At the same time, the 

prosecution should exercise a careful discrimination and avoid the 
piling up of evidence, the overburdening of the record and con- 
sequent waste of timo/“ There is no provision in the Code 
entitling the prisoner to have a witness for the prosecution who is not 
called, put into the witness box for cross-examination. The accused 
may apply to have such w'itness examined under S, 291, if he so 
requires.® Nevertheless the Public Prosecutor in fairness should explain 
to the Court his reason for not calling his witness and offer to put 
him in the box for cross-examination by the accused® especially 
wdiere the witness is a material one and whose evidence has been 
relied upon by the committing Magistrate.^® But where the Public 
Prosecutor is of opinion that a witness is a false one, he need not even 
tender him for cross-examination.^^ Where any witness known to the 
prosecution is able to swear to facts very material to the case, the 
practice of merely allowing him to be tendered for cross-examination 
is not proper but ho must be examined in the ordinary way as to the 
facts known to him.^® In undefended cases the Court should in the 
interests of justice test the statement of the witnesses for the prosecution 
by questions in the nature of cross-examination.^® It cannot, however, 

€. (’82) 8 Cal 121 (125) : 10 C L R lol, Dhunno Easi v. Empress. 

t’20) AIR 1920 Pat 366 (371) : 21 Cri L Jour 33, Braliamdeo Singlia v. Emperor. 

7. (’73) 21 Suth W R Cr 13 (16), Queen v. Madhnb Ghunder, 

7a. (’33) AIR 1933 All 090 (095):34 Cr, L. J. 907:55 All 1040, Jhahivala v. Emperor. 
B. (’68) 5 Bom H C E Cr 85 (96), Ecg v. Fatchchand. 

[See also (’87) 14 Cal 245 (248), Emjn'ess of India v. Ealiprosonno Doss.} 

9. (’85) 7 All 904 (905) : 1885 All W N 284, Qiicen-Empress v. Tulla. 

(’80) 5 Cal 614 (614, 015): 5 Cal L Rep 3Gi,Emprcssy.Grish Clmndcr Tahilcdar. 
{’89} 2 Weir 379 (380), In re Eruva Perayga. 

<’22) AIR 1922 Pat 535 (539) : 1 Pat 401 24 Cri L Jour 129, Chandrilca Bam 

Eahar v. Emperor. 

{’09) 10 Cri L Jour 538 (539) : 4IndCas273(Bom), v. Emperor. 

(’10) 11 Cri L Jour 410 (411) : 3 Sind L E 200 : 6 I C 847, Impcrator v. Jiimo. 
{’23) AIR 1923 Cal 717 (718) : 25 Cr. L. J. 190, Nagendra Chandra v. Emperor. 
{’30) AIR 1930 Cal 134 (135) : 31 Cri L Jour 918, Nayan Mandal \. Emperor. 
(Defence, having omitted to exercise its privilege of cross-examining witnesses 
not called, cannot be permitted to raise an objection to that effect later on.) 

10. (!92) 14 All 521 (524) : 1892 All W N 110, Queen-Empress v. Stanton. 

11. (’36) 14 Rang 45 (52), NgaAung Gyi v. Emperor. (All that he is bound to do is 
to have the witness present at the trial so as to give the Court or the counsel for 
the defence, as the case may be, an opportunity of examining him as a witness 
for the defence — When such a witness is examined ns a witness for the defence, 
then the prosecution has an undoubted right to cross-examine him.) 

{’94) 16 All 84 (86, 87) : 1894 All W N 7 (F B), Queen-Empress v. Durga. 

[See also (’38) AIR 1938 Rang 442 (445) : 40 Cri L Jour 265,- Bralimaya v. The 
Eing. (Where witness has been examined as a witness in the committal Court, 
it is not the duty of the Public Prosecutor to call him unless it is thought that 
he can give material information in connexion with the offence charged ; nor is 
it his duty to tender him for cross-examination.)] 

12. (’29) AIR 1929 Mad 906 (909, 910) : 63 Mad 69 : 31 Cri L Jour 1006, Vccra- 
Itoravan v. Emperor. (Especially in murder cases.) 

13. (’85) 7 All 160 (162) : 1884 All W N 314, Queen-Empress v. Eallu. (Per 
Petheram, C. J.) 

[See also (’38) AIR 1938 Pat 153 (158) : 39 Cri L Jour 384, Darpan Poidarin 
v. Emperor. (Lawyer appointed by Crown to defend a poor prisoner doing his 
work very badly — Judge should use his greater experience to cross-examine pro- 
secution witnesses.)] 
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take upon itself the role of a prosecutor and ask the prosecution 
•witnesses to explain discrepancies.^^ As to effect of non-examination 
by the prosecution of a material witness and the inference to be 
drawn therefrom, see section 114, illustration (g) of the Evidence Act 
and the undermentioned cases.^'' 


14. (’25) AIR 1925 Oudh 726 (727) : 26 Cri L SoiivliSG, Sai-ju Singhw Emperor . 

15. (’38) AIR 1938 Cal 625 (626) : 39 Cri L Jour 964, Brmc7iipada Dafadar v. 
Emperor. (It is open to the jurors to draw inference unfavourable to the prosecu- 
tion for the non-esamination of particular ■witnesses.) 

(’38) 39 Cri L Jour 7 (9) : 171 Ind Cas 906 (Lah), Gulam Rasul v. Emperor, (If 
the independent witnesses who were named in the first information report are 
not called by the prosecution, the Court is justified in assuming that their 
evidence -n’enld not have supported the prosecution.) 

(’38) AIR 1938 Pat 579 (581) : 40 Cr. L. J. 147, Yusiif Mia v. Emperor. (Effect 
of and inference to be drawn from absence of relevant prosecution witnesses is a 
matter to be considered -with reference to circumstances of each particular case.) 
■(’38) 1938 PWN681 (682), Banlicy Singh v. Dasrath Pandeij. (It is for the Court 
to consider whether or not the non-esamination of a witness calls for an adverse 
inference against the prosecution — If the prosecution is content with the witnesses 
examined by it, it is not bound to examine all the witnesses that could have 
possibly spoken on any point.) 

•(’37) AIR 1937 All 182 (186) : 38 Cri L Jour 401, Francis Hector v. Emperor. 
(Prosecution deliberately withholding evidence of witnesses who are in a position 
to give relevant evidence must face the inference arising from such conduct.) 
•(’36) AIR 1936 Pat 46 (48) ; 37 Cr. L. .1. 820, Hari Mahto v. Emperor, (Prosecu- 
tion citing nine witnesses on certain point — Examining only three — ^Presumption 
adverse to prosecution held could not bo drawn from that fact.) 

•(’85) 7 All 904 (905, 906) : 1885 All W N 284, Queen-Empress v. Tulla. (Retrial 
ordered.) 

(’82) AIR 1932 All 185 (186) : 33 Cri L Jour 943, Mohammad Bashir v. Emperor. 
(’82) 8 Cal 121 (125) : 10 Cal L Bep 151, Empress v. Bhunno Kasi, (Retrial.) 
(’15) AIR 1915 Cal 545 (547) : 16 Cri L Jour 170 (172) : 42 Cal 422, Earn Ranjan 
Roy v. Emperor. (Witness favourable to accused withheld — Accused acquitted.) 
(’31) jUR 1931 Lah 408 (415):320r. L. J. 818, IndarDatt v. Emperor, (Necessary 
prosecution witness disappearing mysteriously — Inference adverse to prosecution.) 
(’19) AIR 1919 Pat 27 (29): 4 Pat L Jour 74 : 20 Cri L Jour 161 (PB), Mt. liesar 
V. Bmperorr. (Failure to produce material evidence contained in the particular 
telegrams stamps the Crown’s case ah initio with grave suspicion as to its 
honesty and bona fidcs.) 

•(’20) AIR 1920 Pat 42 (43, 44) : 21 Cri L Jour 743, Eeshwar Gope v. Emperor. 
(Conviction set aside.) 

(’20) AIR 1920 Pat 366 (371); 21Cr.L. J. 3d,Brahamdco Singha v. Emperor, (Do.) 
(’29) 1929 Mad W N 587 (591, 592), Kumarasioami Asari v. Emperor, 

(’22) AIR 1922 Pat 535 (539) : 1 Pat 401 : 24 Cri L Jour 129, Chandriha Ram 
Eahar v. Emperor. (Failure to produce first informant as a witness makes pro- 
secution case suspicious.) 

(’22) AIR 1922 Pat 582 (584, 585) ; 1 Pat 630 : 24 Cri L Jour 91, Niru Bhagat v. 
Emperor. (Non-production of material witnesses like the investigation officers 
is a serious omission.) 

•(’28) AIR 1928 Pat 98 (100) : 28 Cr. L. J. 906, Jogi Eaiet v. Emperor. (Fact that 
material witnesses not produced is sufficient to discredit prosecution version.) 
•(’07) 6 Cri L Jour 304 (313) : 11 C W N 1085, Nibaran Chandra Roy v. Emperor. 
(’16) AIR 1916 Lah 408 (409) : 17 Cri L Jour 267 (268) : 1916 Pun Re No. 12 Cr, 
Kaimi v. Emperor. 

(’30) AIR 1930 Cal 134 (136) : 31 Cri L Jour 918, Nayan Mandal v. Emperor. 
(Held that some witnesses were false and some not material and therefore non- 
production of them not illegal.) 

(’19) AIR 1919 Lah 158 (159) : 20 Cri L Jour 519, Emperor v. Amolah Ram. 

(’28) AIR 1928 Lah 125 (128) : 29 Cri L Jour 212, Taj Mohammad v. Emperor. 
(’29) -MR 1929 Pat 651 (654) : 9 Pat 647 : 31 Cri L Jour 306, Krishna Maharana 
V. Emperor. 

(’30) AIR 1930 Lah 163 (165) : 31 Cr. L. J. 131, Joiuaya v. Emperor. (Held that 
non-production of witnesses was justified because they were unnecessary.) 

2Cr.l03. 
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ection 286 ■ . On- this question of the examination of witnesses by the prosecu-' 

Note 6 tion, their Lordships of the Privy Council, in Stephen Seneviratne 
V. The King}’°^ observed as follow's : 

“Their Lordships do notdesire to iixy down any rules to fetter discretion on a 
matter such as this which is so dependent on the particular circumstances of each 
case. Still less do they desire to discourage the utmost candour and fairness on the 
part of those conducting prosecutions ; hut at the same time they cannot, speaking 
generally, approve of an idea that a prosecution must call witnesses irrespective 
of considerations of number and of reliability, or that a prosecution ought to 
discharge the functions both of prosecution and defence. If it does so, confusion is 
very apt to result, and never is it more likely to result than if the prosecution 
calls witnesses and then proceeds almost automatically to discredit them by cross- 
examination. "Witnesses essential to the unfolding of the narrative on which the 
prosecution is based, must, of course, be called by the prosecution, whether in the 
result the effect of their testimony is for or against the case for the prosecution.” 

Though there is nothing in the Code w'hich says that the 
prosecutor at a sessions trial can examine only such W'itnesses as have 
been examined before a committing Magistrate,^*’ yet the prosecutor 
cannot, as of right, demand that any w'itness w'ho w'as not examined 
by the committing Magistrate either under S. 20S or S. 219 should be 
called and examined, but the Court may call and examine such a 
witness if it considers it necessary in the interests of justice.^' But 
only the w'itnesses examined in the committing Magistrate’s Court can 
he hound down to attend in the Sessions Court. If the w'itnesses are 

(’32) AIR 1932 Cal 118 (119, 120): 58 Cal 1335 : 33 Or. L. J. 135, GirisU Chandra 
Namadas v. Emperor. (Non-production of witnesses does not in itself give rise 
’ to the presumption under S, 114 (g). Evidence Act,) 

(’32) AIR 1932 Cal 871 (875, 876) : 34 Cri L Jour 181: GO Cal 149, Nafur Sardar 
v. Emperor. (Whore prosecution have examined sufficient witnesses to prove their 
case the mere fact that they had not examined other witnesses who could have 
given evidence is not sufficient to set aside conviction.) 

(’33) AIR 1933 Cal 600 (602): 60 Cal 1361: 35 Cri L Jour m,BMhanBi jay Singh 
V, Emperor. (Simply because the prosecution does not- call certain witnesses, the 
Court need not raise the presumption under S. 114, III. (g) when the absence of 
the witnesses is explained properly.) 

(’23) AIR 1923 Oudh 217 (224) : 24 Cri L Jour 770, King-Emperor v. Narotani. 
(Two eye-witnesses sent up by the police not examined by Comt— Held, that 
there must be some limit to the number of witnesses a Court is asked to hear 
and no argument favourable to the accused could be based on the fact that the 
two witnesses had not been called.) 

See also S. 208 Note 7 and S. 252 Note 5. 

15a. (’36) AIR 1936 PC 289 (300) : 37 Cri L .Tour 963 (PC). 

16. (’36) AIR 1936 Lab 533 (537) : 37 Cr.L.J.742 ; 17Lah 175 (FB), ML Niamat 
V. Emperor. (Overruling AIR 1934 Lah 667.) 

(’89) 1889 Pun Re No. 1 Cr, p. 1 (4), Khan Muhammad v. Empress. 

(’34) AIR 1934 Bom 487 (487): 36 Or.L.J.344, Emperor v.Dhondiha. (Summary of 
evidence which a new witness is expected to give must be supplied to the Judge.) 
(’35) AIR 1935 Sind 31 (33) : 28 Sind L R 317 : 36 Cri L Jour 563, Nandram 
V. Emperor. (Prosecution need not examine in committing Magistrate’s Court all 
witnesses whom it is going to produce in Sessions Court — But the principal 
witnesses at least must be examined in the committing Magistrate’s Court.) 

[See (’30) AIR 1930 Sind 99 (103): 24 Sind L R 96: 31 CriL Jour 117, Nurlchan 
V. Emperor. (In committal proceedings there is no obligation on the part of the 
prosecution to get recorded by the committing Magistrate every jot and tittle of 
the evidence which they intend to place before the Sessions Court.) 

(’33) AIR 1933 All 690 (694, 695) : 34 Cri L Jour 967 : 55 All 1040, Jhahioala 
V. Emperor. (The mere fact that some evidence is not produced till proceedings in 
the Court of Session can in no way prejudice the accused if he has notice of it.)] 

17. (’92) 14 All 212 (213, 214) : 1892 All W N 63, Queen-Empress v. Bayfield- 
See also S. 540 Note 7. 
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not so examined, the prosecution has to depend upon such witnesses, 
being willing to give evidence without being hound down to appear, 
or upon being able to persuade the Court under S.510 to summon such 
a witness.^^"' The Sind Judicial Commissioner’s Court has held that 
where a material witness has not been examined in the committing 
Magistrate’s Court, his evidence cannot be relied on in the Sessions 
Court.^^'’ A Sessions Judge commits a material irregularity in procedure 
in refusing to take the evidence of the persons called as witnesses. 
Further, even if justified in so refusing, he should leave upon record 
clear and distinct reasons for adopting such a course.^® Where a case 
is tried by jury, the witnesses cannot be examined in the absence of 
the jury and their evidence, if taken, cannot be acted upon.^“ 

When a material prosecution witness examined in the committing 
Magistrate’s Court is not examined in the Sessions Court, it is open 
to the Judge either to draw an adverse inference against the Crown 
or to examine the witness as a court-witness. But the Judge cannot 
compel the prosecution to examine such witness as a prosecution 
witness or to tender him for cross-examination."® 

7. Examination must be oral. — The examination referred 
to in this section means oral examination of the witnesses present 
(except in cases where evidence is taken by commission or where the 
witness is deaf or dumb). Oral examination is, therefore, the general 
rule, and it is of utmost importance that the rule should be followed in 
all cases where the witness is present to be examined. The demeanour 
of the witness may be important for the assessor or Judge in forming 
an opinion of his truth. ^ 

8. Using depositions given before the Magistrate.. — See Ss.288 and 

353 and the Notes thereunder. 

9. Attendance of witnesses. — See Section 2IG, 

10. Cross-examination to follow examination-in-chief. — 

The cross-examination of every witness should follow his examination- 
in-chief. See section 138 of the Evidence Act of 1872. It is both irregular 
and inconvenient to allow all the witnesses to be examined one day and 
to reserve the cross-examination to a subsequent date.^ The accused is, 
therefore, not entitled as of right to postponement of the cross- 
examination. The Court may, however, grant such a postponement on 
reasonable grounds as, for instance, where the counsel is unprepared,^ 

17a. (’36) AIR 1936 Lah 533 (537) ; 37 Or. L. J. 742 : 17 Lah 176, Mt. Niamat 
V. Emperor. 

17b. (’38) AIR 1938 Sind 97 (98, 99) : 39 Or. L. J. 618 ; 32 S L R 709, Eabaii 
Lalu V. Emperor, (Important witness on whom prosecution and Court rely not 
examined in committing Court — Conviction will be set aside and retrial ordered.) 
(’35) AIR 1935 Sind 31 (33): 28 S L R 317:36 Cr L. J. 563, Nandram v. Eviperor, 

18. (’86) 1886 All W N 68 (68), Empress v. Natlma. 

19. (’06) 3 Cr. L. J. 42 (43) : 7 Bom L R 979, Emperor Y-Ningappa Sayadappa. 

20. (’35) AIR 1935 Sind 60 (62): 36 Cr.L. J. 869: 29S LR422, Emperor v.Dulo. 

Note 7 

1. (’86) 9 Mad 83 (84, 85) : 2 Weir 356, Szibba v. Queen-Empress. 

Note 10 

1. (’90) 2 Weir 381 (382), In re Gothuri V enTeatappa. 

2. (’14) AIR 1914 Cal 834 (835) : 41Cal299 :15Cr. It.Z, 5%^, Sadasiv\. Emperor. 
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Section 286 or -where the accused was undefended the first da5'' and put only a few 
Notes 10-18 questions and applied the next day for cross-examination by his 
pleader explaining why he was not engaged before,^ or where the 
pleader, appointed to defend the accused, who had no instructions till 
then, requested the Court to postpone the cross-examination of the 
prosecution witnesses till the next day after the examinations-in-chief 
were over."* 

11. Improper examination.' — As to the impropriety of putting 
leading questions to or cross-examining its own witness by the 
in’osecution or defence, see Ss. 142, 143 and 154 of the Evidence Act and 
the undermentioned cases.^ 

12. Questions by Judge, jury or assessors. — Under s. 166 of 
the Evidence Act, the jurors or assessors may put any question to the 
witness through or by leave of the Court which the Judge himself 
might put and which he considers proi)er. Section 165 of the same Act 
enables the Judge to put any questions to the witnesses, which he may 
consider necessary. See also the undermentioned case.^ 

13. Duty of prosecution. — Though the legitimate object of 
the prosecution is to see that the prisoner is convicted,^ it is not its 
duty to obtain a conviction at any cosf or obtain an unrighteous 


iSec also (’20) AIE 1920 Pat 351 (352) : 22 Cr.L. J. 219 : 5 PatL JonrTOG.mu 
Ahir V. Emycror. (Application for recalling witnesses for cross-examination 
on ground that on previous occasion the defence was not prepared to cross- 
examine, having been misled as to the date of the trial — Held, that application 
should be granted.)] 

See also S. 344 Note 7. 

3. (’20) AIR 1920 Pat 351 (352) : 22 Or. L. J. 219 : 5 Pat L J 706, Telia Ahir v. 
Emperor. 

4. (’29) AIR 1929 Gal 1 (5) : 30 Or. L. J. 494, Bazlar Bahvian v. Emperor. 

Note 11 

1. (’36) AIE 1936 Cal 675 (675, 676) :37Cri L Jour 1078 :IL R (1937) All 101, 
S_amarali v. Emperor. (It is not right for Public Prosecutor to declare a prosecu- 
tion witness as hostile — He must ask permission of Court to cross-examine 
offending witness.) 

(’22) AIE 1922 Pat 5S2( 584) : 1 Pat 630 : 24 Cr.L.J. 91, Eiru Bhagatv. Emperor. 
(Section 142, Evidence Act.) 

(’21) AIR 1921 Pat 406 (407), Dhannu Bcldar v. Emperor. (Leading questions 
could properly have been put not in examination-in-chief but in cross-examina- 
tion of a hostile witness.) 

(’23) AIE 1923 Pat 62 (64): 1 Pat 758 : 24 Cr.L.J. 69, Jagdeo Singh v. Emperor. 
(Leading question without declaring witness hostile.) 

(’26) AIR 1926 Cal 139 (143) : 53 Cal 372 : 27 Cri L Jour 266, Ehijirvddin v. 
Emperor. (Court’s permission not taken for cross-examining a party’s own wit- 
ness — S. 154, Evidence Act.) 

(’97) 20 All 155 (156, 157) : 1897 All W N 229, Queen-Empress v. Zaicar Husen. 

(’21) AIR 1921 Cal 269 (270) : 23 Cr.L.J. 41, Gangadhar Goala v, E.W.L. Beed. 

Note 12 

1. (’38) AIE 1938 Pat 153 (158) : 39 Cr.L.J. 384, Darpan Potdarin v. Emperor. 
(When the lawyer appointed by the Crown to defend a poor prisoner does his 
work very badly, the Judge should use his greater experience to cross-examine 
the witnesses.) 

Note 13 

1. (’30) AIR 1930 Cal 134 (136)-: 31 Cri L Jour 918, Nayan Mandal v. Emperor. 

2. (’37) AIR 1937 Nag 274 (278) : 39 Cri L Jour 92, Daljii Singh v. Emperor. 
(The duty of the prosecutor is to elicit the truth rather than to exercise his in- 
genuity in pressing the case unduly against the accused.) 

(’32) AIR 1932 Bom 279 (282) :56 Bom 434: 33 Cr.L.J. 613, Vasudeo v. Emperor. 
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conviction.® The duty ot the Public Prosecutor is to conduct the caso 
fairly and fearlessly and mth a full sense of responsibility that attaches 
to his position.'* He should not act as the counsel for any particular 
person or party and should not aggravate the case against the prisoner 
or keeiD hack a 'U’itness because his evidence may u'eaken the prosecution 
case.® He should place before the Court all materials, irrespective of 
the question as to whether they help the accused or go against him, 
such as statements before the police®'^ and material documents.®’' His 
only object should be to aid the Court in discovering the truth.®' He 
should avoid any proceeding likely to intimidate or unduly influence 
witnesses on either side. There .should be on his part no unseemly 
eagerness for, or grasping at, a conviction.® The prosecution should 
take great care not to leave anything ambiguous on the records and to 


(’16) AIE 1916 Cal 524 (526) ; 16 Cr.L.J. 576 (577), Emperor v. Nogendra Nath. 
(’82) 8 Cal 121 (124) ; 10 Cal L Eep 151, Empress v. Dlmnno Kasi. (Object of 
prosecution is to secure not a conviction but that justice be done.) 

3. (’39) AIE 1939 Bang 390 (391) : 41 Cri L Jour 153, Nga Sar Kce v. The King. 
(’36) 14 Eang 45 (49), Nga Aung Gyi v. Emperor. 

(’94) 16 All 84 (86) : 1894 All W N 7 (FB), Queen-Empress v. Durga. 

4. (’39) AIR 1939 Eang 390 (391) : 41 Cr. L. J. 153, Nga Sar Kce v. The King. 
(’36) AIR 1936 P C 289 (300) ; 37 Cri L Jour 963 (PC), Venhaia v. Snhhayya. 
(’36) 14 Eang 45 (49), Nga Aung Gyi v. Emperor. 

(’94) 16 All -84 (86) : 1894 All W N 7 (FB), Queen-Empress v. Durga. 

(’32) AIR 1932 Bom 279 (282) : 56 Bom 434 : 33 Cr.L.J.OlS, rosaico v. Emperor. 
(’is) AIR 1915 Cal 545 (546) : 10 Cr.L.J. 170 : 42 Cal 422, Bam Banjan v. Emperor. 
(’33) AIR 1933 All 314 (317) : 55 All 379 : 34 Cr.L.J. 689, Shuhul y. Emperor. 
(It is the duty of the prosecution to bring out in evidence everything in favour of 
an accused person and lay before the Court all the evidence even though some of 
that evidence may result in an acquittal.) 

(’73) 20 Suth W E Gr 38 (38), Queen v. Gunsha Moonda. (It is the duty of the 
prosecution to point out to the Court any glaring discrepancy between the evi- 
dence being given by a witness before the Court of Session and that previously 
recorded by the committing officer.) 

(’20) AIE 1920 Pat 366 (371) : 21 Cri L Jour 33, Bralimdeo Singha v. Emperor. 
(’29) AIE 1929 Pat 275(283) : 8 Pat 289 : 30 Cr.L.J. 675, K imja Subudhi v. Emperor. 

5. (’71) 8 Bom H C E Cr 126 (153) (FB), Beg v. Kashinath Dinkar. 

{See (’39) AIE 1939 Eang 390 (392) : 41 Cr.L.J. 153, Nga Sar Kee v. The King. 
(Public Prosecutor should place whole evidence before Court . — It is for Judge 
and not for him to decide whether certain evidence should be believed or not.)] 
5a. (’29) AIR 1929 Pat 275 (283) : 8 Pat 289 : 30 Cr. L. J. 675, Kzinja Subudhi 
V. Emperor. 

(’88) 1888 Pun Be No. 1 Cr, p, 1 (2), Alia Baksh v. Empress. 

5b. (’07) 5 Cr. L.J. 427 (429) : 34 Cal 698 : llCalWN &G&,Jaiindrav. Emperor. 
(’94) 21 Cal 642 (653), Queen-Empress v, Sagal Samba Sajao. 

5c. (’37) AIR 1937 Nag 274 (278) : 39 Cri L Jour 92, Daljit Singh v. Emperor. 
(’86) 1886 Eat 229 (235), Queen-Empress v. Nepal. 

(’71) 8 Bom H C E Cr 126 (153) (FB), Beg v. Kashinath Dinkar. 

6. (’71) 8 Bom H C E Cr 126 (153, 154) (FB), Beg v. Kashinath Dinkar. 

(’10) AIE 1916 Cal 524 (526) : 16 Cr.L.J. 576 (577), Emperor v. Nogendra Nath. 
(’15) AIR 1915 Cal 545 (546) : 16 GriL Jour 170 (172) : 42 Cal 422, Bam Banjan 
Boy V. Emperor. (Purpose of criminal trial is to investigate the oSence and 
determine the guilt or innocence of the accused.) 

(’17) AIR 1917 Cal 123 (131) : 18 Cri L Jour 385 (394) : 44 Cal 477 (FB), Fateh 
Chand v. Emperor. (Per Mooherjee, J.) • 

(’24) AIR 1924 Nag 243 (245) : 26 Cr.L.J. 163, Anant Wasudeo v. King-Emperor. 
(’03) 8 Cal W N xvii (xvii). (Animosity in conducting case condemned.) 

(’16) AIE 1916 Cal 188 (204) : 16 Cri L .Jour 497 (513) : 42 Cal 957, Amritalal 
Hazra v. Emperor. 
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Notes 13-15 


14. Trial ought not to be stopped before the close of the 
prosecution. — Sessions cases cannot be tried piece-meal. Before 
commencing a trial a Judge should satisfy himself that all necessary 
evidence is available. If it is not, he may postpone the case; but once 
having commenced he should, except for some very pressing reason, 
j)roceed de die in diem till the trial is finished,^ the intention of the 
Code being that a tr^al before the Court of Session should proceed and 
be dealt with continuously from its inception to its finish." 

Where, after the examination of some prosecution witnesses, some 
more remain to be examined, it is not open to the Judge to ask the jury 
w'hether they wish to hear any more evidence and, on their stating 
that they do not believe the evidence and wish to stop the case, record 
a verdict of acquittal; such a procedure is not warranted by law and 
no final opinion as to the reliability or otherwise of the evidence ought 
to be arrived at by the Judge or jury until the whole evidence is before 
them and has been considered.® 

15. Treatment of witnesses. — A Sessions Judge is not justified 
in stopping the cross-examination and turning the witness out of 

6a. (’29) 1929 Mad W N 395 (413), Collett v. Evi'pcror. 

(’28) AIE 1928 All 25 (27) : 29 Cri L Jour 26, Karan Singh v, Em-pcror. 

7. (’94) 16 All 207 (208, 209) : 1894 All W N 57, Quecn-Em'press t. Kadruddin. 
[See (’38) AIE 1938 Pat 579 (585) : 40 Cri L Jour 147, Yusiif Mia v. Emperor. 
(It is the duty of prosecution to see that negative answer of investigating officer 
in cross-examination does not create wrong impression of what witness had 
stated before police.)] 

See also S. 162 Note 17. 

S. (’04) 1 Cri L Jour 718 (726) (Kathiawar-), Emperor v. Daya Shanhar. 

9. (’27) AIR 1927 Mad 533 (535) : 28 Cri L Jour 285, In re Bisioanath Das. 

10. (’38) AIE 1938 Eang 331 (332) : 40 Cri L Jour 49, Tun Rhine U v. TheKing. 
(’37) 1937 Mad W N 993 (994), Public Prosecutor v. Basavayya. (It is not 

necessary for the prosecution to prove the motive for a crime, although proof of 
the motive may often be an enlightening circumstance.) 

(’36) AIE 1936 Eang 60 (62) : 37 Cri L Jour 418, U Zaiuana v. Emperor. (Do.) 

Note 14 

1. (’04) 8 Oudh Cas 55 (57) : 2 Cri L Jour 191, Emperor v. Ali Mohamed. 

(’27) AIR 1927 All 721 (723) : 50 All 365 : 28 Cr.L.J. 950, Sur Nath v. Emperor. 
[See (’12) 13 Cr.L.J. 861 (862); 35 All 63 : 17 1. C. 797, Radri Prasad v. Smperor.] 

2. (’12) 13 Cr.L.J. 861(862): 35 All 63 : 17 I. C. 797, Badri Prasad v. Emperor. 
(’04) 8 Oudh Cas 55 (57) : 2 Cri L Jour 191, Emperor v. Ali Mohamed. 

3. (’96) 20 Mad 445 (445, 446) ; 2 Weir 384, Queen-Empress v. Eamalingam. 


exj)lain clearly by evidence circumstances having material bearing on 
the case.®® 

It is the dutj’- of the Public Prosecutor to give opportunity to his 
witnesses to explain any discrepancies or contradictions in their 
depositions.^ But he is not expected to call witnesses with reference to 
defence theories.® Nor is it open to him to call evidence to rebut and 
discredit the accused’s defence before it is even known whether or not 
the accused intends to put forward' that defence.® 

It is no part of the prosecution’s duty to suggest a motive for a 
crime nor is it the duty of the Court to determine why the crime was 
ommitted.^® 
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Court because he is of opinion that the witness is not speaking the 
truth. This course is not sanctioned by law and is one which ought 
not to be followed.^ 

It is also illegal for a Judge to threaten a witness with the 
penalties of the law and no Judge should allow anything in the nature 
of a threat to be administered to a witness unless and until ho has 
shown by his evidence that he is wilfully saying what is false or 
persistent^ refusing to give evidence on facts which must be within 
his knowledge." 


287.=' The examination of the acensed duly 

Examination of accused reCOrded by 01’ befOl’e the commit- 
before Magistrate to be ,. n/r ., , ini ■ ^ i 

evidence. ting Magistrate shall be tendered 

b}^ the prosecutor and read as evidence. 


Synopsis 


1. Scope of the section. 

2. “ Duly recorded.” 

3. “ Committing Magistrate.” 

Other Topics ( miscellancons} 

As against co-acoused. See Note 1. 

Confessions. See Note 1. 

Previous conviction. See Note 1. 

Proof of statements, See Note 1. 

Record and committal by different Magistrates. See Note 3. 
Section mandatory. See Note 1. 

Statement to be taken as a whole. See Note 1. 

■\Vritton statements of accused. See S. 25G Notes; S. 290 Note 6. 


1. Scope of the section. — This section makes it obligatory on 
the prosecution in all cases to tender in evidence the statement of the 
accused made before the committing. Magistrate and duly recorded by 
him under the provisions of the Code, whether such statement tells for 
or against the acctiscdf The statement so tendered and read as evidence 
has the same effect as any other evidence adduced before the Sessions 
.Judge.^ If the accused has confessed his guilt in such statement he can 
be convicted on the basis of such ' confession® though he may retract 

* 1882:5.287; 1872:5.248; 1861:5.366. 


Note 15 

1. (1900) 1900 All W N 149 (149), Meharhan Ali v. Empress. 

2. (’92) 14 All 242 (256) : 1892 All W N 83, Empress v. Hargohxnd Singh. 

Section 287 — Note 1 

1. (’94) 1894 Eat 710 (713), Queen-Empress v. Abdul Bazah. 

(’70) 13 Suth W B Or 63 (63), Queen v. Sheikh Meher Ghand. 

2. (’40) AIR 1940 Pat 14 (16) : 40 Or. L. J. 833, Mosaheb Dome v. Emperor, (An 
admission by the aooused in the committing Magistrate’s Court that he entered 
another’s house on one night with intent to commit theft is evidence under S. 287.) 

•(’66) 5 Suth W R Or 1 (1), Queen v. Sunecchur. 

(’92) 16 Mad 352 (353) : 2 Weir 394, Empress v. Bama Tevan. 

3. (’66) 6 Suth W R Or 83 (83), Queen v. Eydcr Jolaha. 

(’66) 6 Suth W R Or 73 (73), Queen v. Bxmju Sontal. 

(’21) AIR 1921 Sind 129 (130) : 16 Sind L B 67 : 25 Or. h. J. 574, Mahomed v. 
Emperor. (Judge has only to consider whether confession has been voluntarily 
made and conviction can be based on such-confession.) 

(’69) 12 Suth W B Or 49 (49), Queen v. Bhuttun Btijwun. 

[See (’70) 14 Suth W B Or 9 (10), Queen v. Misser Sheikh. (It is not necessary 
to read out the confessions to the accused and specifically to ask them whether 
they had any objection to the reception of tho?a confessions.)] 


Section 286 
Note 15 


Section 287 



1640 Examination op accused befoee magistea.te 

Section 287 the confession before the Sessions Judge.^ Similarly, the accused is 

Note 1 entitled to rely on such statement to jDrove points in his favour though 

under the ordinary law of evidence, he would not be entitled to make 
use of self-serving statements by him as evidence in his favour.® 

The section does not contemplate that the committing Magistrate 
should be called as a witness in the Sessions Court and examined with 
reference to the recorded statement.® In fact, the record of the state- 
ment prepared by the committing Magistrate would be the only evidence 
admissible to prove the statement. (See Evidence Act, S. 91.) But, under 
S. 533, if, in recording the statement any of the provisions of S. 364 are 
not complied with, evidence may be taken for the purpose of proving 
that the statement was made by the accused before the committing 
Magistrate. 

The section does not prescribe the stage at which the statement of 
the accused should be produced and read as evidence. But it has been 
held that the statement should be read as part of the ease for the 
prosecution before the accused enters upon his defence.^ 

The statement of the accused must he read as a whole. Thus, 
where there are several accused in a case, and the statement made by 
one of them in the committing Magistrate’s Court is read in the 
Sessions Court under this section, the portions touching the other 
accused cannot he omitted.® But under S. 310, if any portion of the 
statement bears on an alleged iDrevious conviction charged against the 
accused, for the purpose of affecting the sentence to be passed on him 
in case of conviction, such portion should not be read or referred to 
unless and until the accused has been convicted of the subsequent 
offence or the verdict of the jury, has been delivered or the opinion of 
the assessors has been recorded. 

As to the weight to he attached to confessions, conviction on the 

4. (’81) 1881 All W N 89 (89), Empress v. Bhagua. 

(’85) 1885 All W N 221 (224), Empress v. Bama Nand. (Exact value of confes- 
sion should, however, be ascertained.) 

(’85) 1885 All W N 59 (59) (FB), Empress v. Madar. (Confession must be found 
to be spontaneous and voluntary act of party making it.) 

(’98) 20 All 133 (134) : 1897 AWN 224, Queen-Empress v. Maiku Lai. 

(’96) 18 All 78 (81) : 1895 AWN 227, Queen-Empress v. Mahahir. (Before Court 
acts on such confession, it must be satisfied as to its truth.) 

(’74) 11 Bom H C E 137 (138), Beg. v. Balvant. (In absence of evidence that con- 
fession of accused person has been induced by illegal pressure, it is not to be 
presumed that such confession was so induced.) 

(’15) AIE 1915 Bom 249 (250, 251) : 40 Bom 220 : 17 Cr. L. J. 133, Fakira 
Appayya v. Emperor. (Evidence Act, S. 24 — It is doubtful if statement of confes- 
sional character will be admissible.) 

(’67) 8 Suth W E Cr 40 (40), Queen v. 3It. Jema. 

5. (’93-1900) 1893-1900 L. B. E. 207 (208), Aung Mijatr. Queen-Empress. (State- 
ment read as evidence under this section can be taken into consideration in 
determining whether the accused has discharged the onus of proving that his 
case comes within one of the exceptions provided by law.) 

6. See (’01) 5 Cal W N xlvii (xlviii). Empress v. 3Iungroo BJioojah. (It was 
remarked that the practice of calling the committing Magistrate would be open 
to the gravest objection.) 

7. (’87) 2 Weir 361 (361) : 10 Mad 295, Queen-Empress v. Bangi. 

(’67) 8 Suth W E Cr Cir No. 11, p. 6 (6). 

8. (’69) 5 Mad H C E App iv (iv). 
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confession of a co-aceusecT, and the value of rekactod confessions, see 
Notes under Ss. 164, 364 and 337. 

2. “Duly recorded.” — An accused person made a confession 
under improper inducement by tbe police. The committing Magistrate 
admitted tbe confession in evidence and examined tbe accused vitb 
regard to it. It was held that as tbe confession was not admissible in 
evidence (Evidence Act, S. 24) the committing Magistrate ought not to 
have questioned tbe accused with reference to it and that the exami- 
nation of the accused under the circumstances could not be said to be 
“dulj' recorded” within tbe meaning of this section and could not be 
produced in evidence in tbe Sessions Court under this section.^ So 
also, an admission made by tbe accused before the committing Magis- 
trate in answer to questions by the latter, when there is no evidence 
implicating the accused is not ‘duly recorded.’- 

As to the mode of recording the examination of the accused, see 
S. 364 and the Notes thereunder. As to the effect of irregularities in the 
mode of recording the examination, see S. 533 and Notes thereunder. 

3. “Committing Magistrate.” — The words “committing Magis- 
trate” in the section include the JIagistrate who held the preliminary 
enquiry on which the commitment was based, although the actual 
order of commitment was made by some other Magistrate. Hence, the 
statement of the accused recorded by a Magistrate who held the 
preliminary enquiry is admissible under this section although the case 
was actually committed to the sessions by some other [Magistrate.^ 
Thus, where a Magistrate who succeeds to the jurisdiction of another 
Magistrate commits a case to the sessions under 8,850 on evidence 
recorded by his predecessor, the statement of the accused recorded by 
such predecessor is admissible under this section,^ 

288/^ Tlie evidence of a witness duly recorded 
Evidence given at ppesence of the accused under 

admi”lbfe7’"‘*“"^^ Chapter XVIII may, in the discretion 

* Code of 1898, original S. 288 

, . , 3SS. Tbe evidence of a witness duly taken in tbe pre- 

MjmaeiieB given at ggjjQg gj ^jjg accused before tbe committing Magistrate may, 
preliminary inquiry discretion of the presiding Judge, if such witness is 

aamissiole, produced and examined, be treated as evidence in the case. 

1882 : S. 288; 1872 : S. 249; 1861— Nil. 


Note 2 

1. (’08) 8 Cr. L. J. 62 (64) : 4 L. B. R. 244, Gating Gyi v. Emperor. 

[See also (’15) AIR 1915 Bom 249 (250) : 17 Cr. L. J. 133 (134, 135, 137, 138) : 
40 Bom 220, Fakira Appayya v. Emperor. (Confession before committing 
Magistrate induced by threat — Inducement or promise proceeding from person 
in authority — Question as to the admissibility of such confession before the 
Sessions Court left open.)] 

2. (’40) 1940 MadWN 1105 (1109), Sroperor v.Kuppammal. (Following AIR 1916 
Mad 407.) 

Note 3 

1. (’08) 7 Cr. L. J. 29 (30) ; 31 Mad 40, Sessio?rsJjtdge of Mangalore v. Malinga. 

2. (’26) AIR 1926 Lab 271 (271) : 7 Lab 70: 27Cr.L. J. G27, Ghtilam v. Emperor. ■ 
(’08) 7 Cr, L. J. 29 (30) : 31 Mad 40, Sessions Judge of Mangalore v. Malinga. 
See also S. 350 Note 5. 
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Section 288 
Notes 1-2 


of the presiding Judge, if such witness is produced and 
examined, he treated as evidence in the case for all 
purposes subject to the imovisions of the Indian 
Evidence Act^ 1872. 

Synopsis 


1. Legislative changes. 

2. Scope, object and applicability 

of the section. 

3. “Duly recorded in the pre- 

sence of the accused.” 

4. “Under Chapter XVIII.” 

5. “Discretion of the presiding 

Judge.” 

6. “If such witness is produced 

and examined.” 

Other Topics 

Absence of cross-examination. See 
Note 3. 

Applicable to sessions trials and not 
to trials by Magistrates. See Note 2. 
Depositions retracted. See Notes 7 
and 10. 


7. May be treated as evidence 
in the case for all purposes 
subject to the provisions of 
the Evidence Act. 

8. Corroboration of evidence 
admitted under this section. 

9. Practice and procedure. 

10. Approver’s evidence. 

(miscellaneous) 

Evidence of one witness and not of all 
witnesses. See Note 2. 

Sections 33, 155, 157 and 145, Evi- 
dence Act. See Note 2. 

Statements taken under S. 164 and 
S. 162. See Note 8. 


1. Legislative changes. 

(l) There ^was no corresponding section in the Code of 1861. The 
section was first enacted in the Code of 1872. The undermentioned 
are cases decided under the Code of 1861.^' 

{2) The words “duly recorded in the presence of the accused under 
Chapter XViii” were substituted for the words “duly taken in 
the presence of the accused before the committing Magistrate,” 
and the words “for all purposes subject to the provisions of 
the Indian Evidence Act, 1872,” were inserted at the end of the 
section by the Code of Criminal Procedure (Amendment) Act, 
XVIII of 1923. 


2. Scope, object and applicability of the section. — This 
■section provides that when a witness is produced and examined in the 
Sessions Court, his evidence in the commitment proceedings may, in 
the discretion of the presiding Judge, be treated as evidence at the trial 
for all purposes. But for this section such evidence would, under the 
Evidence Act, be onlj'’ admissible for the purpose of corroborating or 
contradicting the witness (see Ss.145, 155 and 157 of the Evidence Act).^ 
It would not he admissible as substantive evidence, i. e., for proving 
the truth of the facts deposed to, except when the witness is not 
produced in the Sessions Court for any of the reasons specified in S. 33 
of the Evidence Act. The present section vests a discretion in the 
Sessions Judge to treat such evidence as substantive evidence in the . 


Section 288 — Note 1 

1. (’70) 1870 Eat 39 (40), licg. v. Hiroochivia. 

(1864) 1 Suth W E Cr 14 (14), Queen v. Sadhy Dharee. (Former deposition of 
witness should not be read until after his examination in Court.) 

(’67) 7 Suth W E Cr 114 (114), Queen v. Bheekun Doss. (When deposition is 
received in evidence, at trial before Sessions Judge, there ought to be on record 
distinct proof of existence of state of things as makes deposition legal evidence.) 

Note 2 

1. (’25) AIR 1925 Lah 483 (485) : 27 Cri L Jour 289, I?ow Karan v. Emperor. 
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case though none of the conditions laid down in s. 33 of the Evidence 
Act is present.^®' The object of the section is to reduce the danger of 
witnesses being tampered with between the commitment and trial." 

The section does not ipso facto make the evidence before the 
committing Magistrate evidence at the trial. It only confers a discretion 
on the Sessions Judge to treat as evidence before himself the evidence 
of a witness given before the committing Magistrate."® But, where 
under the Evidence Act, the evidence given before the committing 
Jlagistrate can be used at the sessions trial for any purpose, this 
section in no way restricts such user.^ 

The power conferred by the section is intended to be exercised 
with reference to each witness individually. The section does not 
contemplate a general order being passed with reference to the evidence 
of all the witnesses or a number of them together.^ 

The section applies only to sessions trials and not to trials before 
Magistrates.® But it applies to trials with assessors as well as to trials 
by jury,® In the undermentioned case^ it was remarked that the 
section applies only to prosecution witnesses and that the position of 
the section shows this. 

The reasons given by the Magistrate in discharging the accused 
at first and the contents of the Sessions Judge’s order in revision 
directing further inquiry are not admissible in evidence in the Sessions 
Court when the case is committed to sessions subsequently.® 

3. “Duly recorded in the presence of the accused.” — This 
section applies only to the evidence of a witness duly recorded in the 
presence of the accused by the committing Magistrate. Hence, the 
existence of a record or memorandum of evidence is a condition 
precedent to the applicability of the section.^ 

Further, the evidence must-have been duly recorded. (As to the 
mode of recording evidence in commitment proceedings, see chapter xxv 
of the Code.) Under s. 208 and on general principles, the accused is 
entitled as of right to cross-examine the prosecution witnesses (in 

la. (’87) 1887 Pun Ee No. 51 Or, p. 132 (135), Umar v. Empress. 

2. (’93-1900) 1893-1900 Low Bur Eitl 280 (280), Nga Ku Dc v. Queen-Empress. 
;2a. (’37) AIE 1937 Sind 61 (65) : 38 Cr. L. J. 487, Manglian Elian v. Emperor. 

(S. 288 is not a section to be lightly used — It is not to be used as a matter o£ 
course but in the discretion of the Judge.) 

(’74) 11 Bom H C E 281 (282), Beg. v. Arjun Mcglia. (But exercise of discretion, 
considering it as matter of fact or law is open to review by appellate Court.) 

3. See (’25) AIB 1925 Lah 483 (485) : 27 Cr. L. J. 289, Bam Karam v. Emperor. 
[See cdso (’34) AIR 1934 Lah 212 (214) ; 35 Cri L Jour 349, Emperor v. Natha 

Singh. (Evidence may be admitted under S. 33, Evidence Act, if requisites of 
that section are satisfied.)] 

4. (’85) Weir 3rd Edn. 934 (936), In re Subha Naik. (New trial should not be 
granted in spite of such order, -when it does not occasion failure of justice.) 

[See also (’74) 21 Suth W R Cr 49 (51) : 12 Beng L E App 15, Queen-Empress v. 
Amanullah.] 

5. (’94) 1894 Eat 728 (728), Queen-Empress r. Bamdin. 

6. (’87) 1887 Pun Ee No. 51 Cr, p. 132 (135), Umar v. Empress. 

7. (’87) 1887 Pun Ee No. 51 Cr, p. 132 (134), Umar v. Empress. 

8. (’10) 11 Cr. L. J. 538 (539) : 7 Ind Cas 915 (Cal), Harcndra Pal v. Emperor. 

Note 3 

1. (’87) 1887 Pun Ee No. 51 Cr, p. 132 (134, 135), Umar v. Empress. 
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Section 288 
Notes 3-4 


commitment proceedings). Hence, the evidence of i^rosecution witnesses 
recorded without the accused being allowed to cross-examine them is 
not “duly recorded” and cannot be introduced into the record under 
this section.^ But where the accused has declined to cross-examine 
the prosecution witnesses in spite of opportunity being given to him 
to do so, the absence of cross-examination by him does not affect the 
admissibility of the evidence under this section.^ 

The section requires also that the evidence in the committing 
Magistrate’s Court should have been recorded in the 2^'>'ssence of the 
accused. Hence, evidence recorded in the absence of the accused 
cannot be admitted under this section.'^ 

•See also the undermentioned case." 

4. “Under Chapter X¥III.” — This section applies only to the 
evidence of a witness recorded under chapter xviii. The statement of 
a witness made on any other occasion is not within the section.^ 

Prior to the amendment of 1923 the words “before the committing 
Magistrate” occurred in the section in the place of the words “under 
chapter XViii.” The amendment makes it clear that evidence recorded 
under chapter XViii falls within the section although it is not recorded 


2. (’94) 21 Cal 642 (665), Qiiccn-Emiircss v. Sagal Samba, 

(’30) AIR 1930 Sind 54 (55) : 31 Or. L. J. 121, Emporoi' v. Mahrab.' (Reservation 
by committing Magistrate of cross-examination of witness suo motu — Evidence 
cannot bo admitted in Sessions Court.) 

3. (’30) AIR 1930 Sind 54 (55) : 31 Or. L. J. 121, Emperor v. Malirab. 

(’26) AIR 1926 Lali 590 (593, 594) : 28 Cr. L. J. 33, Muhammad Aslam Khan v. 
Emperor. (Statements of witnesses recorded in presence of accused — Accused 
declining to cross-examine — Accused cross-examining on subsequent date — 
Statements are duly recorded.) 

[See also (’80) 6 Cal L E 53 (56), In the matter of Dham Mundtil, (In this case 
it was held that opportunity to cross-examine was not denied.) 

(’25) AIR 1925 Oudh 726 (727) : 26 Cri L Jour 1236, Sarju Singh v. Emperor. 
(Absence of cross-examination in spite of opportunity — Though technically 
admissible, evidence loses its weight.)] 

4. (’04) 1 Cri L Jour 499 (500) : 1904 Pun Re No. 3 Cr, Pathana v. Emperor. 
(Approver’s evidence taken in accused’s absence.) 

(’13) 14 Cri L Jour 211 (212) : 35 All 260 : 19 lud Cas 307, Emperor v. Gulabu. 
(’14) AIR 1914 Oudh 388 (389) : 16 Cr. L. J. 132 (133) : 17 Ondh Cas 363, Pjithe 
V. Emperor, (Statements taken under S. 164.) 

(’94) 1894 Eat 728 (728), Queen-Empress v. Bamdin. 

(’87) 1887 Pun Re No. 51 Cr, p. 132 (134), Umar v. Empress. 

(’74) 21 Suth W E Cr 5 (5), Queen v. Nussiiruddvi. 

(’96) 23 Cal 361 (365), Alimuddin v. Queen-Empress. 

5. (’86) 13 Cal 121 (123, 12 i),Ad 7 janSinghv. Queen-Empress. (Noobjection taken 
by opposite party — Held that there was no reason to reject the evidence.) 

Note 4 

1. (’12) 13 Cr. L. J. 226 (229) : 14 I. C. 418 ; 36 Mad 159, In re Basrur Venhaia 
Bao. (Statement of a witness made during a search.) 

(’08) 7 Cri L Jour 325 (328) : 18 M L J 66 : 3 M L T 270 : 31 Mad 127, In re 
Sajihappa Bai. (Statement to police-officer or to an investigating Magistrate.) 
(’04) 1 Cri L Jour 499 (500, 501) ; 1904 Pun Re No. 3 Cr, Pathana v. Emperor, 
(Approver’s statement before District Magistrate who is not committing Magistrate 
is not admissible under this section.) 

(’89) 1889 Rat 468 {i70),Queen-E7nprossv. Nana Baju. (Statements to Magistrates 
not empowered to commit do not fall under S. 288.) 

(’22) AIR 1922 Mad 303 (303) : 23 Cr.L. J. 262, Malajja Gojuida^i v. Emperor. (Signed 
statement given before monegar cannot be admitted as substantive evidence.) 
(’32) AIR 1932 Cal 683 (685) : 33 Cr. L. J. 770, Nagcndra Nath v. Emperor. 
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with a victv to commitment. Thus, evidence recorded under s. 219, 
after commitment, would fall within the section,” 

There is no special procedure provided for the recording of 
evidence under chapter xvm. Hence, the evidence recorded by a 
Magistrate in a case which he starts with a view to trial by himself 
but which he subsequently decides to commit to the sessions can be 
held to be evidence recorded under chapter XVIII.^ 

5. “ Discretion of the presiding Judge.” — The section leaves 
it to the discretion of the presiding Judge w’hether or not to admit 
the evidence referred to in it.^ But the power being one in derogation 
of the general principle that a Court can only act on the evidence 
given before it (see definition of evidence in the Evidence Act, S. 3), 
the decision to let in the previous deposition of a witness under this 
section should be arrived at after careful consideration and only where 
there are sound and reasonable grounds for such a decision.” The 
desire to expedite the trial or the fact that the counsel for both the 
sides have agreed to this course, is not a sufficient reason for acting 
under the section.^ The power should be confined to cases where the 
Judge has reason to think that a witness has deposed truly before 
the committing JIagistrate but is not telling the truth before himself 
and that it is desirable in the interests of justice that the previous 
deposition of the witness should be brought on the record of the trial.'* 


2. (’20) AIR 192G Cal 235 (237):53 Cal 181:26 Cr.L.J. 1577, A&dtwZ Ga?ti v. Smpcror. 

3. (’40) AIR 1940 Lah 389 (391) : I L R (1940) Lab 151, Fa^a^ v. ^Iwpcror. (Mere 
mention of Chapter XVIII in this section does not mean that the provisions of 
that chapter must, in order to attract provisions of this section, be followed in 
their entirety.) 

(’26) AIR 1926 Cal 235 (237): 53 Cal 181: 26 Cr.L.J, 1577, Ahiul Qaniv. Emperor. 

Note 5 

1. (’37) AIR 1937 Sind 61 (65) : 38 Cri L Jour 487, Manglian Khan v. Emperor. 
(Section is not one to bo lightly used.) 

(’22) AIR 1922 Lah 1 (12) : 3 Lah 144 : 23 Cr.L.J. 513, Narain Das v. Emperor. 
(Such evidence should not be allowed to be read out to witnesses before defence 
is given opportunity of cross-examining them.) 

(’85) Weir 3rd Edn. 934 (936), In re Subba Naih. 

(’87) 1887 Pun Re No. 61 Cr, p, 132 (134), Umar v. Empress, 

2. (’74) 21 Suth W R Cr 49 (51) : 12 Beng L R App 15, Queen v. Amanullah, 
(Discretion is to be exercised upon substantial materials rightly before the Court, 
and reasonably sufficient to guide the judgment of the Court to the truth of the 
matter, and not upon mere speculation or conjecture.) 

(’30) AIR 1930 Cal 706 (707) : 57 Cal 940 : 32 Cr.L.J. 180, Ehadem v. Emperor. 
(Examination-in-chief of prosecution witness before committing Magistrate, 
without his cross-examination on vital point, brought on record before Sessions 
Court — Though Sessions Court had discretion it was not allowed in, as being 
unfair to defence.) 

(’96) 9 C P L R App Cr 24 (25), Empress v. Tularam Brahmin, 

[See (’37) AIR 1937 Sind 61 (65) : 38 Cr.L.J. 487, Manghan Khan \\ Emperor,'] 

3. (’85) Weir 3rd Edn. 934 (936, 937), In re Stibba Naik, 

4. (’40) AIR 1940 Mad 136 (137) : 41 Cr. L. J, 323, In re Chinna Papiah, (But 
evidence of such witness should not be relied upon in absence of corroboration.) 

(’37) AIR 1937 Sind 61 (65) : 38 Cri L Jour 487, Manghan Khan v. Emperor. 

(’30) AIR 1930 All 746 (747) : 32 Cri L Jour 152, Abdul Jalilkhan v. Emperor. 

(’96) 9 C P L R Cr 24 (25), Empress v. Tularam Brahmin. 

(’85) Weir 3rd Edn. 934 (936), In re Subba Naik. 

(’29) AIR 1929 Lah 111 (112) : 29 Cr. L. J. 1047, Sadar v. Emperor. (Only one 
divergence though unexplained is not sufficient for making use of section.) 
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But the Judge will not be justified in exercising his power iinder this 
section where there are only minor discrepancies between statements 
made before the committing Magistrate and before himself.^^ When 
the witness alleges that his statement before the committing Magistrate 
was the result of improper influence or pressure, the Sessions Judge 
should investigate into the truth of his allegation before coming to the 
conclusion that his deposition in the Sessions Court (which contradicts 
that in the committing Magistrate’s Court) is false,® See also Note 7. 

6. “If such witness is produced and examined.” — It is a 
condition precedent to the incorporation of the previous deposition of 
a witness under this section that he should be produced and examined 
as a witness at the sessions trial.^ The examination contemplated is 
examination of the witness in the ordinary way. Hence, mere cross- 
examination of a witness or merely tendering a witness for cross- 
examination is not sufficient to satisfy the requirements of the section 
in this respect.^ So also, the mere examination of a witness as to the 
fact of his having made the previous deposition is not enough for 
allowing action under this section.® 

7. May he treated as evidence in the case for all purposes 
subject to the provisions of the Evidence Act. — By force of this 
expression the previous deposition of a witness admitted under this 
section can be treated as substantive evidence in the ease and not 

(’33) AIR 1935 Mad 479 (482) : 36 Cr.L.J. 1107, In re Krishna Iyer, (Statements 
in committing Magistrate's Court by relatives of accused resiled from in sessions 
trial — Statements can justifiably be accepted as evidence under this section.) 

(’29) AIR 1929 Mad 837 (839) : 31 Cr. L. J. 768 : 53 Mad 160, Kesava Pillai v. 
Emperor. (Witness retracting statement before Sessions Judge — Reason to think 
that he is not telling truth — Section can be applied.) 

(’24) AIR 1924 Mad 379 (381) ; 47 Mad 232 : 25 Cri L Jour 715, P. Somadu v. 
Appi Gadu. (Do.) 

4a. (’37) AIR 1937 Sind 61 (65) : 38 Cr. L. J. 487, Manqhan Khan v. Emperor. 
(The provisions of Ss. 145, 154, 155 and 157 of the Evidence Act may in such 
circumstances be more appropriately used.) 

5. (1900) 4 Cal W N 49 (55), Barangi Lull v. Empress, 

(’03) 7 Cal W N 345 (349, 350). King-Emperor v. Bind Naih. (Repudiation of 
prior statement at the sessions — Allegations of improper influence as regards 
prior statement — Prior statement not to be relied upon.) 

Note 6 

1. (’20) AIR 1920 Nag 170 (171) : 16 Nag L E 30 : 21 Cr. L. J. 486, ML Ajodhi 
Y. Emperor. 

(’75) 24 Suth W E Cr 11 (12), Queen v. Majolmr Eoy. 

(’85) Weir 3rd Edn. 934 (935), In re Stebba Nail:. (S. 288 is not an exception to 
the rule in S. 286. It does not dispense with examination of the witness as 
directed by S. 286.) 

(’87) 1887 Pun Ee No. 51 Cr, p, 132 (134), Umar v. Empress. 

(’34) AIR 1934 Lah 212 (214) : 35 Cri L Jour 349, Emperor v. Natha Singh, 
(Witness produced but not examined — Section does not apply.) 

(’83) 1883 Pun Ee No. 23 Cr, p. 54 (55), Saib Dayal v. Empress. (Magistrate 
committing witness along with accused for same offence — His statement at 
enquiry not admissible.) 

2. (’85) Weir 3rd Edn. 934 (935), In re Subba Nail:. 

(’16) AIR 1916 Mad 582 (583) : 16 Cr.L.J. 615 (615), In re Kotaigadu. (Witness 
simply tendered for cross-examination.) 

(’30) AIR 1930 Cal 706 (707) : 57 Cal 940 ; 32 Cr.L.J. 180, Khadcm v. Emperor. 
(Examination-in-chief of prosecution witness before committing Magistrate, with- 
out his cross-examination on vital point, brought on record before sessions.) 

3. (’85) Weir 3rd Edn. 934 (936), In re Subba Naih. 
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merely as evidence useful for the purpose of corroborating or contra- 
dicting a witness.^ The words "for all purposes subject to the provisions 
of the Indian Evidence Act, 1872” did not occur in the section as it 
stood prior to the amendment of 1923. Hence, the view taken in some 
of the decisions prior to the said amendment that the evidence admitted 
under this section could only be used for the purpose of corroboration 
or contradiction of a witness and not as a substantive evidence" is 
now no longer law. 

The words “subject to the provisions of the Indian Evidence Act” 
do not mean that the previous statements of a witness admitted under 
this section can be treated as evidence only in those cases in which 


Note 7 

1. (’37) AIR 1937 P C 119 (121) : 38 Or. L. J. 498 : 64 I A 148 : ILR (1937) Bom 
711 (PC), Fahira v. Emperor. (Words “subject to the provisions of tbe Indian 
Evidence Act, 1872” cannot be read so as to limit tbe purposes for which such 
evidence may be used.) 

(’40) AIB 1940 Nag 340 (347) : 1940 N. L. J. 459 (469), Parmanand v. Emperor. 
(’40) AIR 1940 Pat 289 (293) : 19 Pat 369, Ncbti Mandal v. Emperor. 

(’36) AIR 1936 Lah 357 (358): 17 Lah 419:37 Cr.L.J. 567, Narinjan v. Emperor. 
f’36) AIR 1936 Pat 11 (14) : 30 Cri L Jour 235, Emperor v. Lalji Roy. 

(’25) AIR 1926 All 185 (186) : 47 All 270 : 26 Cri L Jour 450, Fully v. Emperor. 
(Previous statements relied upon for purpose of upholding conviction of appellants.) 
(’24) .■MR 1924 Mad 379(381):47 Mad 232:25 Cr.L.J.715,PcdnSoma*iv..42)pipoda. 
(’25) .MR 1925 Lah 399 (399) : 0 Lah 171 : 27 Cr. L. J. 438, Bal:ha v. Emperor. 
(’25) AIR 1925 Lah 452 (453) : 6 Lah 199 : 26 Cri L Jour 1245, Amir Zaman v. 
Emperor, (The expression merely means that the law of evidence enacted in that 
Act must be complied with.) 

(’33) AIR 1933 Rang 57 (59) : 11 Rang 4 : 34 Cr. L. J. 286, Ega Nyein v. Emperor. 
(’27) .MR 1927 All 479 (480) : 27 Cr. L. J. 1365 : 49 All 251, Bchari v. Emperor. 
(’23) .AIR 1923 Pat550(554);2Pat517:24Cr.L. J. 641,G’fl7:ioOrao)i v. Emperor. 
(’30) AIR 1930 Pat 545 (547, 548) : 9 Pat 592 : 32 Cri L Jour 66, Bhikari Pali v. 
Emperor. (If truthful and corroborated sufficiently, it may be preferred to state- 
ment in Sessions Court.) 

(’28) 29 Cri L Jour 73 (75) : 106 Ind Cas 585 (587) (Lah), Ala Singh v. Emperor. 
(’23) AIR 1923 Mad 20 (23) : 45 Mad 766 : 24 Cr. L. J. 417, VelliahEonc v. Emperor. 
(’04) 1 Cri L Jour 184 (190) : 2 Low Bur Rul 125, Shwe Sla v. Emperor. 

(’06) 4 Cri L Jour 61 (64, 65) : 28 All 683 : 1906 A W N 187 : 3 All L Jour 852, 
Dwarka Prasad v. Emperor. 

(’22) AIR 1922 Bom 108 (109): 46 Bom 97: 22 Cr.L.J. 636, MartUiJoti v. Emperor. 
(’25) AIR 1925 Bom 266(267, 268):26 Cr.L.J. 705:50 Bom 215, Basnppav. Emperor. 
(’26) AIR 1926 Cal 105 (105, 106) : 26 Cri L Jour 1653, Fazaruddin v. Emperor. 
{’26) AIB 1926 Cal 235 (238) : 53 Cal 181 : 26 Cri L Jour 1577, Abdul Gani v. 
Emperor. (Evidence admitted under this section was made basis of conviction.) 
(’30) AIR 1930 Cal 228 (230) : 31 Cri L Jour 916, Taflz Pramanik v. Emperor. 

(Jurors are at liberty to believe evidence admitted under this section.) 

(’01) 24 Mad 414 (416), Queen-Empress v. Doraisami Ayyar. (Such evidence may 
be used as much in favour of the defence as in support of the prosecution.) 

(’34) AIB 1934 Lah 743 (745) : 15 Lah 765 : 35 Cr. L. J. 1005, Puran v. Emperor. 
(’17) AIR 1917 Lah 331 (332, 333) : 18 Cri L Jour 703 (705) : 1917 Pun Re No. 37 
Cr, Pirthi v. Emperor. (Evidence brought in under this section cannot be accep- 
ted as proper corroboration of confession made to Magistrate and subsequently 
retracted.) 

(’85) 2 Weir 375 (375), In re Vellaya Tevan. 

(’87) 1887 Pun Re No. 51 Cr, p. 132 (136), Umar v. Empress. 

(’30) 1930 Mad W N 345 (346), Guruswamy Pillai v. Emperor. (Evidence before 
Magistrate retracted before Sessions Judge — Judge acts legally in convicting 
upon testimony tendered before Magistrate.) 

2. (’06) 10 Cal W N ccsliii (ccxliii). Emperor v. Gholam Kadhir. 

(’85) 7 All 862 (863), Queen-Empress v. Daw Sahai. 

(’99) 21 All 111 (112) : 1898 AWN 196, Queen-Empress v. Jeochi. 

(1900) 22 All 445 (446, 447) ; 1900 AWN 169, Qiieeii-Empress v. Eirmal Das. 
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.SQCtion'288 such a course is expressly provided for by the Evidence Act. Nor does 
Note 7 the expression mean that the prior depositions can be used as evidence 
in every case in which there is no express provision in the Evidence 
Act prohibiting such a course. The expression only means that the 
evidence admitted under this section is subject to the same rules as to 
admissibility and relevancy as any other evidence and that a Judge is 
not at liberty to admit irrelevant evidence under this section merely 
because it happens to he the deposition of a witness given before the 
committing Magistrate.'^ 

As seen already, the evidence admitted under this section consti- 
tutes substantive evidence in the case quite as much as any other 
evidence. There is no legal objection to a conviction being based purely 
on the prior deposition of a witness admitted under this section.^® But 
as a matter of prudence, before preferring the evidence given before 
the committing Magistrate to that given before himself and acting on 
such evidence, a Judge should have very substantial grounds for doing 
so."^ Especially, it would be highly unsafe to use as corroboration of a 

3. (’25) AIR 1925 Sind 239 (292) : 19 Sind L R 71 : 26 Cr. L. .T. 10G3, Bahadur 
Bano V. Evipcyor. (Evidence before committing Magistrate — Amended section 
does not iireclude its use as substantive evidence in Sessions Court — “Subject 
to the provision, etc.” is meant to prevent irrelevant evidence.) 

■(’25) AIR 1925 Lab 452 (453) : 6 Lab 199 : 26 Cri L Jour 1245, Amir Zavian v. 
Crown. (For instance, evidence, which had been wrongly admitted by the 
committing Magistrate, in violation of the provisions of the Elvidence Act, could 
not be transferred to the session’s file.) 

f’25) AIR 1225 Pat 51 (53) : 3 Pat 781 : 26 Cr. L. J. 270, Jchal Tcli v. Emperor. 
(’26) AIR 1926 Pat 440 (442) : 27 Cri L Jour 594, Bigna Ktimhar v. Emperor. 
(’26) AIR 1926 Cal 105 (105, 106) : 26 Cri L Jour 1553, Fazaruddin v. Emperor. 
(’27) AIR 1927 All 479 (480) : 49 All 251 : 27 Or. L. J. 1365, Bcliari v. Emperor. 
P25) AIR 1925 Bom 266 (207) : 26 Gv.B.iS .705 : 50Bom215, Basappav. Einpcror. 
3a. (’40) AIR 1940 Nag 340 (347) : 1940NLJ459(469),Pnr)na7m7idv. JEm2«ro?-. 
(Corroboration not necessary.) 

(’36) AIR 1930 Lah 357 (358) ; 37 Cr. L. J. 567 ; 17 Lah 419, Narinjan Singh v. 
Emperor. (Section does not show that there need be corroboration.) 

■(’35) AIR 1935 All 691(092) ; 36 Cr.L.,T. 823, Raj£iRa7;rv.Jil777pc?-or. (Independent 
corroboration is not invariably necessary.) 

(’34) AIR 1934 Oudh 222 (224) : 35 Cri L Jour 894, Emperor v. Shanhar. 

■4. (’40) AIR 1940 Mad 136 (137) : 41 Cr. h. 3 .323, Inre Ghvina Papiali. (Where 
a witness in a Court of Session resiles from a statement made by him in a 
committing Court, his evidence should not be relied on in the absence of 
corroboration although it may be treated ns substantive evidence under S. 288.) 
■(’39) 41 P L R 862 (864), Fazal v. Emperor. (No conviction can be based on the 
statements of the prosecution witnesses if they without any exception resile from 
their statements made before the committing Magistrate, and there is no other 
independent evidence, direct or circumstantial, on the record.) 

(’36) AIR 1936 Lah 357 (359) : 37 Cr. L. J. 567 : 17 Lah 419, A’'ori7iya7!. v, P77727e7'or. 
'(’36) AIR 1936 Pat 11 (14) : 36 Cr. L. J. 235, Emperor v. Lalji Boy. (Statements 
before committing Magistrate — Witness examined in sessions — Previous 
statement becomes substantive evidence under S. 288, Cr. P. C. — Statement 
modified or resiled in Sessions Court — Conviction on previous statement is 
unsafe unless circumstances indicate truth of statement.) 

(’24) AIR 1924 Mad 379 (382) : 47 Mad 232 : 25 Cr. L. J. 715, Peda Somadu 
V. Appigadu. 

(’25) AIR 1925 Lah 399 (400) : 6 Lah 171 : 27 Cri E Jowv i3B, Bahliav. Emperor. 
(’19) AIR 1919 Lah 238 (240) : 1919 Pun Re No. 17 Cr : 20 Cri L Jour 792, Slier 
DU V. Emperor. (When there are strong grounds, apart from the statements 
being retracted, for doubting truth of statements made before committing 
Magistrate, they should not be accepted as substantive evidence.) 

(’25) AIR 1925 Pat 51 (55) : 3 Pat 781 :'26 Cr.L.J, 270, Jchal Tcli v. Emperor. 
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retracted confession the retracted deposition of a -n-itness admitted 
under this section.® 

The lohole of the prior statement of a witness and not merely 
portions of it should be treated as evidence in the case.® 

8. Corroboration of evidence admitted under this section. 

• — The prior deposition of a witness before the committing JIagistrate 
admitted under this section stands on the same footing as any other 
evidence in the case (see Note 7). Hence, it is “testimony” within the 
meaning of S. 157 of the Evidence Act, and can be corroborated by 
means of prior statements of the witness of the kind mentioned in 
that section,^ Thus, when the evidence of a witness in the committing 
Magistrate’s Court is transferred to the file of the Sessions Court under 
this section, a prior statement of the witness recorded under s. 164 
can bo used to corroborate the evidence.- But under s. 162, a statement 

(’26) AIR 1926 Pat 440 (443) : 27 Cri L Jour 594, Bigna Ktimhar v. Emperor. 

(Weight to be given to previous evidence depends on facts of each case.) 

(1893) Oudh Sel Gas No. 229 p. 456, Queen-Empress v. Ahbaran Singh. 

■(’22) AIR 1922 Bom 108 (109): 46 Bom 97 :22Cr.L. J.C36, MnntfiJotiv. Emperor. 

(Adoption of such course should be found necessary for purposes of justice.) 

(’97) 1897 Bat 894 (894), Queen-Empress v. Sttbraya. (Conviction based on such 
evidence alone, specially when it was retracted before the Sessions Court, would 
not be justified.) 

(’98) 1898 Bat 966 (966), Queen v. Mallaya San Muhluja, 

■(’34) AIR 1934 Oudh 182 (183) : 35 CriL.Tonr797, Pahahvan Singh v. Emperor. 
(Evidence before committing Magistrate and Sessions Judge quite contrary — 
There must be independent corroboration to base conviction on evidence before 
committing Magistrate.) 

(1900) 4 Cal W N 49 (55). Bajrangi Lai v. Empress. (It is improper to bring on 
the record without further inquiry the evidence of a witness before the commit- 
ting Magistrate who says that his evidence in the lower Court was given under 
pressure and threat by the police.) 

(’85) Weir 3rd Edn. 939 (940), In re Nuhala Suhhaxya, 

C74) 21 Suth WRCr49 (51) : 12 Bong LRApp 15, Queen-Empress v. Amanullah. 
(’87) 10 Mad 295 (313, 314) ; 2 Weir 407, Queen-Empress v. Eangi. 

[See (’37) AIR 1937 Lah 597 (597) : 38 Cri L L Jour 765, Earnam Singh v. 
Emperor. (Statement of witnesses at trial contradicted by statements made before 
committing Magistrate — Accused cannot bo convicted.)] 

■ [See also (’40) AIR 1940 .Pat 289 (293) : 19 Pat 369, NeUi Mandal v. Emperor. 

(There was ample corroborative material which inclined the Sessions Judge to 
prefer deposition in committing Court to that in Sessions Court.)] 
fi. (1900) 27 Cal 295 (306,807) : 4 Cal W N 129, Queen-Empress v. Jadub Das. 
(Confession of accused before committing Magistrate not fairly obtained.) 

(’92) 2 Weir 509 (509), In re Karreti Tenkatasami, 

(’88) 12 Mad 123 (124) : 2 Weir 376, Queen-Empress v. Bharmappa. 

(1900) 13 C P L E Cr 107 (109, 110), Empress v. Chutia. 

(’17) AIB 1917 Lah 331 (333) : 18 Cri L Jour 703 (705) : 1917 Pun Re No. 37 Cr, 
Pirthi V. Emperor. 

■6. (’29) AIR 1929 Nag 233 (235) : 30 Cri L Jour 333, Musa v. Emperor. 

(’25) AIR 1925 Mad 879 (880) : 27 Cr.L.J. 18, Ayyam Perumal Pillai v. Emperor. 

Note 8 

1. (’24) AIE1924Lah 609(610): 5Lah 324: 25Cr.L.J. 1201, Mam ChandY. Emperor. 
(’23) AIR 1923 Mad 20 (23): 45 Mad 766: 24 Cr.L.J. 417, FcniahJro7tev.E?m2;cror. 

[See (’34) AIB 1934 Cal 124 (125) : 60 Cal 1339 : 35 Cri L Jour 567, Manor AH 
' V. Emperor.] 

[But sec (’10) 11 Cri L Jour 542 (542, 548) : 34 Bom 599 : 7IndCas933, Emperor 
V. Akbar Badu. (Only statements of witnesses made in trying Court can be 
corroborated in manner contemplated by S. 157, Evidence Act.)] 

2. (’23) AIE1923Mad 20(23): 45 Mad 766: 24 Cr.L. J. 417, Velliali Kone v. Emperor. 
(’34) AIR 1934 Cal 124 (125) ; 60 Cal 1339: 35 Cr.L.J. 567, iira7!(ir AH v.E^nperor. 

■ [See (’29) AIR 1929 Pat 343 (344) : 8 Pat 625 : 30 Cri L Jour 1136, Mathura 
Teioari v. Emperor.] 
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made to the police would not be admissible for such a purpose."’ 
Further, a statement of the witness recorded under s. 1C4 which 
corroborates his deposition before the committing Magistrate admitted 
under this section cannot be treated as substantive evidence,^ 

9. Practice and procedure. — Before introducing into the 
record the statement of a witness made before the committing Magis- 
trate, the Judge is bound to inform the accused and the prosecution of 
his intention to do so. The reason is that otherwise the j)arties will 
have no opportunity of testing the statement by cross-examination or 
of otherwise dealing with it as part of the material which may influence 
the decision of the Court.^ 

When the evidence of a witness before the committing Magistrate 
is inconsistent with his evidence in the Sessions Court and it is 
proposed to use his previous statement under this section, it is the- 
duty of the Judge' to draw his attention to his previous statement and 
afford him an opportunity of explaining the inconsistency between his 
two statements.^ See Evidence Act, s. 145. 

See also the undermentioned cases.^ 


3. (’25) AIR 1925 Lali 399 (400) : 6 Lali 171 : 27 Cr.L.J. 438, HoltlKiv.JSvtpcTor, 
[But see (’24) AIR 1924 Lab G09 (610) : 5 Lab 324 : 25 Cri L Jour 1201, Marn 

Ghand v. Einiicror. (Submittod not good law.] 

4. (’27) AIR 1927 Mad 1112 (1112) : 28 Cri L Jour 279, In rc Knrnppan PUlai. 

Note 9 

1. (’8G) 188G All W N 250 (25G, 257), E7nj)rcss v. Jaxoaliar, 

(’21) AIR 1921 All 215 (21G) : 27 Cri L Jour 813, Eagina v. Emperor. 

(’29) AIR 1929 Nag 233 (235) : 30 Ci'i L Jour 333, Mxisa v. Emperor. (Whole 
statement to be put to witness.) 

2. (’81) 1881 All W N 74 (74), Empress v. Naezara. 

(’29) AIR 1929 Lab 111 (112) : 29 Cri L .lour 1047, Sadar v. Emperor. (Witness 
was not asked explanation as to discrepancy between statements during prelimi- 
nary enquiry and committal proceedings.) 

(’85) 7 All 8G2 (863), Qxicen-Emprcss v. Daxi Sahai. 

(’22) AIR 1922 Pat 40 (42) : 23 Cri L Jour 218, Lachmi Lai v. Emperor. 

(’30) AIR 1930 Pat 338 (339, 344): 32 Cr. L. J. 438, Eonhu Etahion \. Emperor. 
(’04) 1 Cri L Jour 8G (88) : 31 Cal 142 (FB), Emperor v. Zaxoar Eahman. (Per 
Prinsep, OGg., C. J.) 

(’15) AIR 1915 Bom 237 (241); IG Cr. L. .1. 754, Lalcshmaxi Totaram v. Emperor. 
{Scmble :ln every criminal trial. Judges cannot be too ’careful to conform strictly 
with principles of evidence.) 

(’97) 1897 Rat 924 (925), Qxiccn-Exnpress v. Soma Dalji. 

(’92) 2 Weir 509 (509), In rc SokJcaxi. 

(’02) 6 Cal W N cclxxvi (cclxxvi). Emperor v. Moxxi Lai. 

[See also (’9G) 10 C P L R App Cr 15 (15), Exnpress v. Bhaddoo Aliir. (It is tbe 
duty of tbe Sessions Judge to notice all important variations and discrepancies 
in tbe deposition of tbe witness ns given before bim and ns given before tbe 
committing Magistrate.)] 

3. (’36) AIR 1936 Sind 140 (141):37 Cr. L. J.1045, Samcrov. Emperor. (Witness 

resiling from statement made in committing Magistrate’s Court Notice to 

show cause cannot be issued when case is pending.) 

(’85) Weir 3rd Edn. 934 (93G), In rc Sxibba Naik. (Rule appears to contemplate ^ 
tbat tbe witness sball first bave been examined and that after tbat bis evidence 
before tbe Magistrate may be treated ns evidence.) 

(’87) 1887 Pun Re No. 51 Cr, p. 134(135), Umar v. Empress. (Judge can treat depo- 
sition ns part of tbe material on wbicb be sums up to tbe jury — Tbe deposition 
should however be known to tbe jury or tbe assessors in tbe same way as other 
documentary evidence, tbat is, by reading tbe whole or such part to tbe jury or 
assessors and if necessary showing it to them.) 
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10. Approver’s evidence. — The section is T\’ide enough to Section 288 
include the testimony of an approver. Hence, -where an approver is Note 10 
examined as a -witness in the committing Magistrate's Court and is 
again examined as a -witness in the Sessions Court, his evidence before 
the committing Magistrate can be introduced under this section into 
the record of the sessions case, notwithstanding that he has reprrdiated 
liis former statement.^ But it would be unsafe to base a conviction 
on the retracted statement of an approver in the absence of any 
corroboration.” See also s. 337 Note 16. 


28 9.''" (^) When the examination of the Section 289 
Procedure after exa- -witnesses fop the prosecution and 
for prosecution. the examination (if any) of the 

accused are concluded, the accused shall he asked 
whether he means to adduce evidence. 

(2) If he says that he does not, the prosecutor 
may sum up his case ; and, if the Court considers that 
there is no evidence that the accused committed the 
offence, it may then, in a case tried with the aid of 

* 1882 :3. 289; 1872 :3.251; 1861:3.372. 


(’99) 1 Bom L E 156 (157). Queen-Empress v. Vithu Bayaji. (Question of admis- 
sibility of previous deposition, should be determined then and there on its tender 
and reasons recorded for the admission.) 

(’92) 2 Weir 509 (509), In re SoMan. (Depositions should be put in and proved 
in the course of examination of each witness.) 

(’97) 1897 Eat 924 (925), Qneen-Empress v. Soma Dalji, (The Sessions Judge 
should record the statements as exhibits in his own proceedings.) 

(’87) 1887 Eat 343 (343), Qneen-Empress v. Govardhan. (Sessions Judge should 
in his proceedings distinctly note that he has admitted the deposition and give 
the deposition a number in his proceedings and translate it or the material por- 
tions of it in his English minute of the proceedings.) 

(’22) AIE 1922 Lah 1 (12) : 3 Lah 144 : 23 Cri L Jour 513, Maliant Narain Das 
T. Emperor, (Time for transfer of depositions. Court should not allow statements 
of approver to be read out to the witness before the defence has had an opportu- 
' rity of cross-examining him.) 

Note 10 

1. (’39) AIE 1939 All 567 (572) : 40 Cri L Jour 856 ; I L E (1939) All 736, Bhola 
Nath V. Emperor. (Sessions Judge can rely on earlier statement in preference tor 
the statement before the Sessions Court.) 

(’30) AIE 1930 Pat 545 (547, 548);9 Pat 592 : 32 Cr. L. J. 66, B7n?fori y. Emperor. 
(’94) 1894 Pun Ee No. 14 Cr, p. 42 (44), Mamuii v. Empress. (It is not rule of law 
but it is true proposition that evidence of accomplice requires just as much, or as 
little, corroboration as is needed to convince mind of prudent person that facts 
alleged against accused are true.) 

(’20) AIE 1920 Mad 741 (742);22 Cr. L. J. Z95,DammurVeerabhadray.Emperor- 
(’99) 21 All 175 (176, 177) : 1899 A W N 14, Empress v. Soneju. 

(’03-’04) 2 Low Bur Eul 214 (215), .Shwe Unit v. Emperor. 

In the following eases, however, it was doubted whether this sectioii applies 
to the evidence of an approver who has forfeited his pardon. It is submitted that 
so long as the approver is examined as witness, his evidence may be admitted 
under this section ; — 

(’81) 1881 All IV N 74 (74), Empress v. Nazzara. 

(’83) 13 Cal L E 326 (327), Nanha Malta v. Empress. 

(’81) 7 Cal L E 66 (68), In the matter of Joyudee Parmanick. 

2. (’91) 1891 All "N N 184 (185), Queen-Empress v. Nagu. 
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assessors, record a finding, or, in a case tried a inry, 
direct the jury to return a verdict of not guilty. 

(3) If the accused, or any one of several accused, 
says that be means to adduce evidence, and tbe Court 
considers that there is no evidence that tbe accused 
committed tbe ojBEenee, tbe Court may then, in a’ case 
tried witb tbe aid of assessors, record a finding, or, in 
a case tried by a jury, direct tbe jury to return a 
verdict of not guilty. 

(dj If tbe accused, or any one of several accused, 
says that be means to adduce evidence, and tbe Court 
considers that there is evidence that be committed tbe 
offence, or if,' on bis saying that be does not mean to 
adduce evidence, tbe prosecutor sums up bis case and 
tbe Court considers that there is evidence that tbe 
accused committed tbe offence, tbe Court shall call on 
tbe accused to enter on bis defence. 


Synopsis 


1. Legislative changes. 

2. When the examination of •wit- 

nesses for prosecution is con-^ 
eluded. 

3. After the examination, if any, 

of the accused. 

4. “The accused shall be asked 

whether he means to adduce 
evidence.” 

5. “The prosecutor may sum up 

his case” — Sub-section (2). 


6. Where there is no evidence that 

the accused committed the 
offence. 

7. Record a finding of not guilty. 

8. “Direct the jury to return a 

verdict of not guilty.” 

'9. “Shall call on the accused to 
enter on his defence” — Sub- 
section (4). 

10. Procedure where the witnesses 

for the accused are absent. 

11. Effect of non-compliance with 

the section. 


Other Topics (viisccllaneous) 

Accused not adducing evidence — No “Not proven” — Finding of. See Note 7. 

adverse inference to be drawn. See j^^.^alling of prosecution evidence. See 
Note 9. 2 

Acquittal where there is no prosecution 
evidence. See Note 6. Record of the defence. See Note 9. 


1. Legislative changes. 

1. The correspoudiug S. 372 of the Code of 1861 contained a single 
clause that the accused should be called upon to enter on his defence 
after the close of the prosecution evidence. 

2. The first two clauses of S. 251 of the Code of 1872 contained 
similar provisions, clause (i) thereof corresponding to suh-ss. (l) and (2) 
and clause (2) to suh-s. (4) of the present section. 

3. Section 289 of the Code of 1882 is the same as the present section. 

2. When the examination of witnesses for prosecutihn is 
concluded. — The general principle is that an accused person is 
entitled to know what the evidence against him is before he is called 
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upon to enter on liis defence.^ This section accordingly provides that 
he is to be called upon to enter on his defence only after the examination 
of the prosecution witnesses is concluded.- The closing of the case for 
the prosecution is thus not mere form but with certain exceptions 
closes the door to any further evidence against the accused; the 
prosecutor cannot re-open his case and make additions to it except such 
voluntary additions as the accused may make himself,^ and except for 
the purpose of contradicting any new case set up by the accused in his 
defence.^ If for any reason the Court re-calls any prosecution witness 
after the accused has made his defence, the accused should be given a 
further opportunity of calling evidence with reference to the evidence 
so recorded.® The Court should wait before proceeding under this 
section till all the evidence on the side of the prosecution is concluded;'’^ 
it cannot proceed under this section in the course of the prosecution 
evidence because it does not believe the evidence so far tendered.® 

3. After the examination, if any, of the accused. — The 
words "if any” would appear to suggest that the examination of the 
accused is not always necessary in a sessions trial. This, however, is 
not so. The words are intended to cover only those cases where the 
accused has no circumstances to explain, as for instance, where he has 
admitted his guilt, and are not intended to relax the imperative 
provisions of S. 3i42 in sessions trials.^ 

Consequently, before an accused person is called upon to enter on 
his defence, he should be examined as to whether he has anything to 
say regarding the evidence against liim,^ even if he had been examined 
with great care before the committing Magistrate, because it makes a 
considerable difference to hsteners like the jurors whether a previous 
statement is read over to them or the accused is examined in their 
presence so that they may see his demeanour.® 

See also S.3i2 Rote 20. 


Section 289 — Note 2 

1. (’23) AIR 1923 All 322'{323) ; 45 All 323 : 23 Cr. L. J. 305, Mahadeo v. Emperor. 

2. (’20) AIR 1920 Bom 339 (341) : 22 Gri L Jour 58, Alex Pimento v. Emperor. 
/’ll) 12 Cri L Jour 7 (8) : 9 Ind Gas 46 (Gal), Badha Madhab Palcra v. Emperor. 
(’79) 4 Gal L R 338 (340), In re Ttirihullah. 

(’28) AIR 1928 Lah 953 (953) : 29 Gri L Jour 844, Karam Cliand v. Emperor. 

3. (’23) AIR 1923 All 322 (323) : 43.A11323 : 25Gr. L. J. 305, jlTn/jndco v. Emperor. 
See also S. 244 Note 3 and S. 256 Note 10. 

4. (’71) 3 N W P H G R 271 (272), Queen v. Ghotey Lai. 

5. (’70) 13 Suth. W R Cr 15 (15), Queen v. Assanoollah. 

(’25) AIR 19^5 Lah 531 (531) : 26 Cri L Jour 1035, Shugan Gliand v. Emperor. 
(Case relating to trial before a Magistrate.) 

See also S. 257 Note 2 and S. 540 Note 10. 

5a. (’92) 14 All 212 (214) : 1892 All W N 63, Queen-Empress v. Bayfield. 

See also S. 540 Note 5. 

6. (’89) 2 Weir 384 (384, 385) ; 20 Mad 445, Quecn-Evipress v. Ramalingam. 
(’96) 1 Oudh Gas 85 (87), Queen v. Bhup Singh. 

Note 3 

1. (’09) 10 Cr. L. J. 325 (339) : 3 Ind Gas 625 {C&\), Khudiram Bose v. Emperor, 
(’03-04) 2 Low Bur Rul 115 (116), Nga Tliet U v. King-Emperor. 

(’33) AIR 1933 All 690 (695) :55 All 1040:34 Cr.L. J. 967, S.H. Jhabwala v. Emperor. 

2. (’66) 1860 Pun Re No. 57 Cr, p. 64 (65), Azeem v. Grown. 

3. (’26) AIR 1926 Oudh 57 (58) : 26 Cri L Jour 1-576, Emperor v.’il/d. Shafi. 
See also S. 342 Note 20, 
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4. “ The accused shall be asked whether he means to adduce 
evidence.” — After the conclusion of the prosecution evidence the 
Courtis hound to ask the accused person if he means to adduce evidence 
and the accused himself cannot waive the benefit of such a provision.^ 
The words “adduce evidence” in suh-s, (l) do not mean the same thing 
as the words “enter on his defence” in sub-s. (4). It is only where at a 
later stage, the Court considers that there is evidence that the accused 
'person coimnitted the offence that the accused is to he called upon 
to enter on his defence.- 

5. “The prosecutor may sum up his case” — Sub-section (2). 

— The prosecutor may sum up his case only if the accused says he 
does not mean to adduce evidence. In a case where several persons 
are tried together the word “he” in sub-ss. (2) and (l) should be 
construed to apply to all the accused together and so a prosecutor 
may sum up only if all the accused say they do not mean to adduce 
evidence,^ 

6. Where there is no evidence that the accused committed 
the offence. — The words “no evidence” in suh-s. (2) mean merely 
that there is not on the record amj evidence which, even if true, 
would amount to legal proof of the offence charged against the accused; 
they cannot he extended to mean no satisfactory, trustworthy or 
conclusive evidence.^ The real test in deciding whether there is 
evidence or not is to see whether a Judge, at a trial held with the aid 
of jurors, could say that there was no evidence which could go 
before the jury.- However, a mere scintilla of evidence is not enough 
to justify the Judge in leaving a case to the jury. There must be 
evidence from which they might reasonably conclude the fact to be 
established.^ The “evidence” referred to is the evidence let in on behalf 
of the j)rosecution. So, where the only evidence is the confession of a 
co-accused^ or the evidence of witnesses of a co-accused,® it is a case of 


Note 4 

1. (’68) 10 Sutli W E Or 7 (7), Blmgtoan v. Doyal Oopc. 

' [Sec also (’08) 8 Or. L. J. 152 (153) ; 18 M L J 330, In re Rangaswami Oheify. 
(An accused person in a criminal trial cannot vraive the benefit of the legal pro- 
visions regulating the trial,)] 

2. (’20) AIR 1920 Pat 471 (474,-478) : 21 Or. L. J. 705 : 5 PntL Jour 430, Eaglm 
Bhwnij V. Emperor. 

Note 5 

1. (’94) 18 Bom 364 (365), Queen-Empress v. Sadanand Earayan. 


Note 6 

1. (’88) 1888 All W N 153 (153), Evipress v. Eanlia. , 

(’88) 10 All 414 (416, 417) : 1888 AWN 129, Queen-Empress v. Munna Ball. 
(’92) 16 Bom 414 (422), Queen-Evipress v. Yajiram. 

(’83) 9 Cal 875 (877) : 12 Cal L Rep 506, Shadulla Howladar v. Empress, 

(’25) AIR 1925 Cal 1055 (1055) ; 26 Cr. L. J. 1151, EahamaliHoioladar v. Emperor, 
(No evidence worth the name is under the law very different from no evidence.) 
(’89) 2 Weir 391 (391, 392). 

(’29) AIR 1929 Pat 121 (124) : 30 Cri L Jour 519, Emperor v. Eaxoal Kisliore. 
(’94) Oudh Sel Cas No. 274, p. 607 (608), Joga Singh v. Oancsli Singh. 

2. (’27) AIR 1927 All 90 (91); 49 AH 181: 27 Or.L.J. 1369, Balchand\, Emperor. 

3. (’15) AIR 1915 Cal 773 (777): 16 Or.L.J. 561(5G5)(F.B.), Emperorv.TIpendra. 

4. (’71-74) 7 Mad H C E App xv (xv). 

(’09) 9 Ori-L Jour 404 (405): 1 Ind Cas 867: 33 Mad 46, In re Giddigadtt. 

5. (’09) 10 Cr. L. J. 68 (68): 2 Ind Cas 525 (Mad), In re Eaghavaraju. 
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■“no evidence” -svitliin the meaning of this section. The evidence 
contemplated by sub-s. (2) includes both direct and circumstantial 
ewdence.® The ivords “no evidence” do not, however, mean absence of 
evidence on behalf of the prosecution oioing io failure, of luitncsscs to 
eittend. So, where the prosecution could not adduce evidence owing to 
failure of witnesses to attend, the Court cannot treat it as a case of 
■“no evidence” and proceed under this section.” 

7. Becord a finding of not guilty. — If the Court considers that 
there is no evidence, it can, in a case tried with the aid of assessors, 
itself record a finding of not guilty even without taking the opinions of 
the assessors, but if there is some evidence, though not trustworthy, 
satisfactory or conclusive, the Court must record the opinions of 
assessors before recording a finding of not guilty.^ But the Court 
■cannot, purporting to act under this section, record a finding of not 
guilty where it considers the charge itself improper.” Where there is 
no evidence the Judge should enter a verdict of acquittal ; there is no 
warrant for a finding of “not proven.”® 

8. “Direct the jury to return a yerdict of not guilty.” — 
If in a case tried bj' a jury there is no legal evidence that the accused 
committed the offence, the Court should direct the jury to return a 
verdict of “not guilty,” It must not leave it to the jury to express their 
opinion since a finding of guilty by the jury under such circumstances 
cannot be sustained,^ even if there is some evidence available but not 
called by the prosecution,® The direction of a Judge that there is no 
evidence that the accused committed an offence is binding on the jury 
and must be followed by them and where the Judge, in such a case. 


6. See (’37) AIK 1937 Pat 263 (270): 15 Pat 817: 38 Cr. L. J. 673, Samarendra 
Kumar Y, Emperor. (The judgment uses the words “oral and circumstantial” 
but apparently what is meant is “direct and circumstantial,”) 

7. (’26) AIR 1926 Cal 584 (585): 27 Cri L Jour 125, Superintendent and Bemevi- 
branecr of Legal A ffairs v. Sardar Saik, 

Note 7 

1. (’96) 9 0 P L E Cr 24 (25), Empress v. Tularavi Brahmin. 
j’99) 2 Weir 776 (777), Public Prosecutor r. Sarabu Channapya, 

(’81) 2 Weir 382 (382), Public Prosecutor v. Nalli Goundan, 

(’70) 7 Bom H C E Cr 82 (82), Reg. v. Parvaii. 

(’92) 16 Bom 414 (422), Quecn-Empress v. Vaji Ram. 

<’88) 10 All 414 (416, 417): 1888 AWN 129, Queen-Empress v, IPinna Ball. 

See also S. 309 Note 3. 

2. (’90) 12 All 551 (552): 1890 AWN 178, Dwaraka hall v, Mahadeo Rai. 

3. (’85) 2 Weir 381 (381), In re Eorada Gummanna. 

Note 8 

1. (’67) 7 Suth W E Cr 57 (57, 58), Queen v. Greedhary. 

(’67) 8 Suth W E Or 87 (92), Qticen v. Nohokisto GJiose. 

(’71) 16 Suth W E Cr 19 (20), Queen v. Button Bass. 

(’71) 15 Suth W E Cr 46 (46), Queen v. Bahar Ali. (Conviction by a jury set 
aside in a case of murder in which there was total absence of all evidence to 
show the prisoner’s guilt.) 

(’99) 2 Weir 515 (516), In re Mammadi, 

(’29) AIE 1929 Pat 121 (123): 30 Cr.L.J. 519, Emperor v. Nawal Kishorc. 

(’20) AIR 1920 Cal 698 (698): 22 Cr.L.J. 60, Asimuddin Sardar v. Emperor. 

2. (’71) 15 Suth W E Cr.ll (11), In re Sheikh Tenoo, 

(’91) 2 Weir 382 (382, 383), Public Prosecutor v. Nalli Goundan. (It is not the 
duty of a Sessions Judge to supplem'ent a defective enquiry on the part of magis- 
tracy and the police.) 
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directs the jury to return a verdict of !‘not guilty,” the jury must accept 
that opinion whether they agree with it or not ; a return of verdict of 
guilty in such a case cannot be accepted.® The Court- cannot forbear 
from directing a return of a verdict of not guilty if there is no evidence, 
even on the ground that the case of a co-accused is likely, to be 
prejudiced thereby.'^ But if there is some evidence the case must go 
before the jury and the Court cannot direct a verdict of not guilty 
because it disbelieves the evidence.® 

A Court of Session, unlike a High Court, has no power to stay 
proceedings under S. 273 on unsustainable charges and all that it can 
do after hearing the evidence and coming to the conclusion that there 
is no evidence that the accused committed the offence, is to direct the 
jury to return a verdict of not guilty, but it cannot do so before the 
commencement of the trial. This provision is meant for remedying: 
any suspicion of injustice under which the accused may labour in 
respect of what he considers to be a committal on insufficient evidence.®- 

9. “Shall call on the accused to enter on his defence” — 
Sub-section (5). — The calling upon an accused person to enter on 
his defence under this sub-section is not a mere formality but is an 
essential part of a criminal trial.^ So, where there is some evidence on 
behalf of the prosecution which might go before a jury, the Court 
should call upon the accused to enter on his defence® aftei' the close 
of the prosecution evidence and summing up by the prosecutor.® As 
to whether a failure to call upon the accused to enter upon his defence 
is an irregularity covered by S. 537, see Note 11. 

Where several persons are tried together, ' even if one of them 
offers to adduce evidence, all of them should be called upon to enter- 
on their defence and they must follow one another in their defence, 
since there cannot be a summing up only in the case of accused not 
adducing evidence and a right of reply as against others.'^ Since in 
a criminal case the burden of proof is on the prosecution and the 
conviction must be based on evidence -u'hich excludes the theory of 
innocence,® the accused should be called upon to enter on his defence- 
only if the evidence is sucli as to enable the Court to ‘judge’ rather 

3. (’39) AIE 1939 All 708 (70S, 709) : I L E (1939) All S71 : 41 Cri L Jour 142, 
Eviperor v. Qudrat. (Tbe question of absence of eviclence is treated as a question 
of law and not a mere question of fact.) 

4. (’26) AIE 1926 Cal 728 (729): 27 Cri L Jour 398, Ilaricharan Das v. Emperor^ 

5. (’72) 16 Suth W R Cr 20 (21), In re Huroo Shaha. 

(’27) AIR 1927 Pat 370 (374) : 7 Pat 15 : 28 Cr.L.J. 692, Bamcharitcr v. Emperor. 
(’31) AIR 1931 Pat 172 (175) : 10 Pat 140 ; 32 Cri L Jour 975, Rup Narain v. 
Emperor. 

(’29) AIR 1929 Pat 121 (123) : 30 Cri L Jour 519, Emperor v. Nawal Eishorc. 
(’24) AIR 1924 Cal 809 (811) : 25 Cri L Jour 1048, Emperor v. Osvian Sardar. 
(’25) AIR 1925 Cal 1055 (1055, 1056) : 26 Cri LJour 1151, Eahamali v. Emperor. 

6. (’35) AIR 1935 Nag 202 (204, 205) ; 36 Cr. L. J. 1389 : 31 N L E 360, Maroti 
V. Emperor. 

Note 9 

1. (’96) 23 Cal 252 (253), Queen v. Imam Ali Khan. 

2. j’92) 16 Bom 414 (423), Queen-Empress w VajiRam. 

3. (’91) 1891 Eat 581 (582), Quccn-Empi'ess v. Dhamba. 

4. (’94) 18 Bom 364 (365), Queen-Empress v! Sadanand Narayan. 

5. (’95) 1895 Eat 779 (783), Qjieeii-Empress v. Narayan Natlni. ^ 
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ihan conjecture.® For ilie same reason no adverse inference can be 
drawn against tbe accused if he fails to adduce evidence even if ho 
had, in answer to a question under the first part of this section, 
undertaken to adduce evidence.' If the accused makes aiw statement 
in his defence, it ought to be recorded. If he does not voluntarily 
make any statement or declines to answer questions under s. 312, the 
facts should be noted. When there is nothing else to show the nature 
of the defence, a note of the address to the Court xinder s. 290, if any, 
should be recorded. The record is not complete unless it shows the 
nature of the defence set up.® 

Where the accused calls no witnesses, the clause means that he 
or his pleader is to make his final address to the Court.® 

10. Procedure where the witnesses for the accused are 
absent. — Where due to a mistake the witnesses for the defence 
were not in attendance, not having been summoned by the Magistrate, 
it was held that the trial should be adjourned and the accused should 
be given an opportunity to examine his witnesses by summoning them 
if necessary,^ after calling upon him to enter on his defence." 

11. Effect of non-compliance with the section. — The 

criminal proceedings are bad unless they are conducted in the manner 
prescribed by law and if they are substantially bad in themselves, the 
defect will not be cured by any consent or waiver on the part of the 
accused.^ Thus, it is irregular to record the prosecution evidence after 
the accused has entered on his defence,^ but it is only an irregularity 
which does not vitiate the trial if there has been no prejudice caused 
to the accused by reason of such irregularity.® 

6. (’9-j) 1893 Bat 772 (773), Queen v. Ganesh Bhitcaji, 

7. (’84) 10 Cal 140 (149, 150) : 13 C L B 358, Eiirry Churnw Empress. 

8. (’71) 15 Sutb W E Cr IG (17), In re Gopal Eajjain. 

(’6G) 9 Mad 224 (244), Qtiecn-Emprcss v. Viran. 

(’83) Oudh Sel Cas No. 95, p. 106 (106), Queen-Empress v. Mt. Hardai. 

(’03'04) 2 Low Bur Eul 115 (116), Nga Thct U v. Emperor. 

9. (’36) AIE 1936 Mad 82(83); 37 Cr.L.J. 45:1935 MWN 1091, r/ioppav.ElOTpew. 
(’27) AIE 1927 Cal 250 (251) : 28 Cr. L. J. 297 : 54 Cal 286, Bcchulal v. The 
^ Injured Lady. 

Note 10 

1. (’69) 12 Suth W E Cr 22 (22), Qxieen v. Moolcun. 

(’71) 15 Suth W E Cr 34 (35) ; 6 Beng L E App 88, Queen v. Islian Butt. 

2. (’75) 23 Suth W E Cr 58 (59), Queen v. Jumiruddin. 

Note 1 1 

1. (’76) 2 Cal 23 (30) : 25 Suth W E Cr'57, Queen v. BholanatU Sen. 

See also S. 537 Note 33. 

2. (’70) 13 Suth W E Cr 36 (37), Queen v. Sham Ilishore. (In this case however 
it was held that the accused knew the evidence to be given, and anticipated the 
same in his defence— So no prejudice.) 

(’23) AIE 1928 Lah 953 (953) : 29 Cr. L. J. 844, Earam Chand v. Emperor. (A 
prosecution witness examined after the whole of defence evidence was recorded 
— Procedure is bad and vitiates trial.) 

(’70) 13 Suth W E Cr 15 (15), Queen v. Assanoollah, (Prosecution witness recalled 
after defence of the accused without giving him further opportunity — Conviction 
quashed.) 

3. (’62) 8 Cal 154 (136) : 10 C L E 51, Empress v. KalicUurn. 

(’79) 4 Cal L E 338 (341), In the matter of Turibullah. (Case commencing by- 
examination of witnesses for defence.) 

See also^S. 244 Note 3 and S. 256 Note 10. 
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1658 


DEFENCE 


Section 289 Where the Court records a finding of not guilty or directs the 

Note 11 jury to return a verdict of not guilty without recording the opinions 
of the assessors, or the verdict of the .iury, as the ease may be, in a case 
where there is enough evidence to go to the jury, the Court acts without 
jurisdiction and the trial is illegal.* But the Calcutta High Court has 
held, under similar circumstances, that it is only an irregularity w’hich 
does not vitiate the trial if there is no prejudice to the other accused." 
Where there is no evidence and the jury returns a verdict of guilty by 
reason of the Judge not dii-ecting them to give a verdict of not guilty, 
the conviction is bad in law.*" Entering upon defence on being called 
ui^on to do so marks a special stage in, and is an essential part of, 
a criminal trial. Omission to call upon the accused to enter on his 
defence, according to the Calcutta High Court' and the Chief Court 
of Lower Burma,® cannot but occasion failure of justice and conviction 
consequent thereon must be set aside. But the High Courts of 
Allahabad® and Madras^® have taken the view that it is only an 
irregularity which does not vitiate the trial if there has been no 
prejudice to the accused. Where the accused is not asked if he means 
to adduce evidence, his conviction is liable to be set aside.” 


Section 290 


290 /=’ The accused or his pleader raay then 
Defence. Open his casB, Stating the facts or law on 
which he intends to rely, and making such comments 
as he thinks necessary on the evidence for the x^rose- 
cution. He may then examine his witnesses (if any)^ 
and after their cross-examination and re-examination 
(if any) may sum up his case. 

Synopsis 


1. Defence. 

2. Accused’s right to examine 

witnesses. 

3. Accused’s right to cross-examine 

witnesses. 


4. Summing up after evidence — 

Right of. 

5. Evidence in criminal cases. 

6. Written statement. 


* 1882 : S. 290; 1872 ; S. 251, para. 3; 1861 ; S. 374. 


4. (’94) Oudh Sel Gas No, 274 p. 607 (609), Joga Singh v. Ganesh Singh, 

'(’88) 10 All 414 (417) ; 1888 A W N 129, Qnccn-Em'prcss v, Munna Lai. 

(’89) 2 Weir 391 (391). (Court not talcing the opinion of assessors commits an error 
in law.) 

See also S. 309 Note 3. 

5. (’25) AIR 1925 Cal 1055 (1056) ; 26 Cr. L. J. 1151, Baham Ali v. Emperor. 

6. (’07) 8 Suth W E Cr 87 (92), Queen v. Nobohisto Ghosc. 

(’71) 15 Suth W E Cr 40 (47), Queen v. Bahar Ali Kahar. 

7. (’96) 23 Cal 252 (253), Queen-Empress v. Imam Ali Khan. 

S. (’03-04) 2 L. B. E. 115 (117), Nga Thct TJ v. King-Emperor. 

■9. (’18) AIE 1918 All 298 (299) : 19 Cri L Jour 209, Premgir v. Emperor. (The 
irregularity can be covered by S. 537.) 

10. (’36) AIR 1936 Mad 82 (83) : 37 Cr. L. J. 45, In re Thoppa. 

11. (’68) 10 Suth W E Cr 7 (7), Blmgican v. Doijal Gope. 

See also S. 256 Note 10. . 
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Other Topics (miscellaneous) 

Adverse inferences against accused. See Note 5, 

Burden of proof. See Notes 1 and 5. 

Duty to explain incriminating facts. See Note 5. 

Record of defence set up. See Note 1. 

Witnesses for co-accused — Cross-examination. See Note 3. 

1. Defence. — The last section (S. 289) provides that if after the 
prosecution evidence is taken in a sessions trial the Court considers 
ihat there is evidence that the accused committed the offence, he 
should be called upon to enter on his defence. This and the next section 
provide for the procedure to he followed in conducting the defence. 

The accused is entitled to set up any defence, technical or 
otherwise.^ There is no legal bar to his raising even inconsistent 
defences." Thus, he can raise a defence of alibi as well as of private 
defence.® But the defence will become weaker by inconsistent pleas 
-being raised.^ 

The record of the trial should show the nature of the defence set 
up.® The nature of the defence is to he gathered not only from the 
statement of the accused but also from the trend of cross-examination 
•of the prosecution witnesses and the arguments of the defence pleader.® 

Though under S. 105 of the Evidence Act the burden of proving 
that the case of the accused falls within one of the general exceptions 
in the Penal Code is on him, it is not necessary that he should 
specifically raise such a plea. A Court is bound to give effect to a plea 
of private defence if it is made out on the evidence, though it is not 
specifically raised by the accused.^ 


Section 290 — Note 1 

1. (’30) AIR 1936 Nag 55 (58) : 37 Cri L Jour 474, Deioan Singh v. Emperor, 
(Under the law it is perfectly open to an accused person to raise any plea of law 
or fact which may make for his acquittal.) 

(’14) AIR 1914 Cal 456 (459) : 41 Cal 350 : 15 Cr. L. J. 385, Bomesh v. Emperor. 
'2. (’36) AIR 1936 Rang 1 (2) : 37 Cr. L. J. 293, Nga Ba Sein v. Emperor. (The 
accused himself may on his own behalf take up one line of defence, but it is 
equally open to his pleader on his behalf to take up another and alternative line 
of defence.) 

.(123) Am 1923 Cal 717 (718) : 25 Or. L. J. 190, Nagendra Chandra v. Emperor. 
[But see (’10) 11 Cr. L. J. 374 (376) ; 32 All 451 : 6 I. C. 589, Emperor v. Wajid 
Hussain. (Where accused has raised pleas inconsistent with a defence which 
would bring his case within one of the general’ exceptions he cannot in appeal 
• set up a case upon the evidence taken at his trial that his act came within such 
. general exception.) 

3. (’18) AIR 1918 All 189 (190) : 40 All 284 : 19 Cr.L.J. 371, Tnsuf v. Emperor. 
(’19) AIR 1919 Cal 439 (441) : 20 Cr. L. J. 661, Afiruddi Chakdar v. Emperor. 

. [See (’20) AIR 1920 Pat 843 (844) ; 5 Pat L Jour 64 : 21 Cr.L.J. 799, Faudi Keot 
V. Emperor. (It is open to an accused person to plead the right of private 
defence either specifically or as an alternative defence.)] 

-4. (’23) AIR 1923 Cal 717 (718): 25 Cr.L.J. 190, Nagendra Chandra v. Emperor. 

5. (’71) 15 Suth W R Cr 16 (17), In reGopal Hajjain. 

6. (’30) Am 1930 Cal 442 (442, 443) : 31 Cr. L. J. 1203, Kuii v. Emperor. 

7. (’36) AIR 1936 Rang 1 (2) : 37 Cr. L. J. 293, Nga Ba Sein v. Emperor. 

(’27) AIR 1927 Mad 97 (97) : 27 Cr. L. J. 1198, In re Jogali Bhaigo. 

(’15) Am 1915 Mad 532 (533) : 15 Cr. L. J, 710, In re Pachai Gounden, 
f’33) Am 1933 Oudh 63 (65) : 34 Cr. L. J. 373, Bahadur Khan v. Emperor. 

(’82) 11 Cal L R 232 (233), In the matter of Kali Charan Hooker jec. 

(’30) AIR 1930 Cal' 442 (443) : 31 Cri L Jour 1203, Kuti v. Emperor. (Charge to 
jury, expressly calling upon jury. not to consider plea of private defence because 
it was not specifically pleaded though it could be, amounts to misdirection.) 


Section 290 
Note 1 
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Section 290 
Notes 1-3 


The accused is not bound to disclose the nature of his defence in 
the committing Magistrate’s Court.® Nor is he bound to disclose his 
defence in the Sessions Court till he is called on to enter upon his 
defence.® But if he means to bring any charges against the prosecution 
(e. g., a charge of fraud) as part of his defence, there is an equitable 
rule that he should disclose his intention during the cross-examination 
of the prosecution witnesses so that the prosecution may have an 
opportunity of explaining matters. Unless such an opportunity is 
given to the prosecution, the defence so far as it is based on the 
allegations against the prosecution, must fail.’® 

The accused can raise a now defence at a late stage of the case ; 
hut unless it can be said that such a defence could not have been 
raised earlier, the weight to be attached to it will suffer.” 

See also S. 25G Note 10 and S. 342 Note 29. 

2. Accused’s right to examine witnesses. — When a prisoner 
puts forward a distinct defence and cites witnesses but such witnesses 
on their appearance in Court say that they Icnow nothing in prisoner’s 
favour, it is the duty of the .Judge, instead of dismissing them at once, 
to question them with a view to see if there is any truth in the defence.’ 

It is no part of the duty of a Judge to examine a witness for the 
accused when his pleader has refused to do so and the accused has not 
raised any objection.® 

See section 291 and Notes thereunder. 

3. Accused’s right to cross-examine witnesses. — An accused 
is entitled to cross-examine the witnesses of a co-accused whoso case is 
adverse to his own.’ 

Where a witness examined by the prosecution in the committing 
Magistrate’s Court is given up by the prosecution and the accused 
thereafter calls him as his own witness, the accused cannot cross-examine 
him, the reason being that the Evidence Act gives the right of cross- 


(’24) AIR 1924 .-Ul G4u (G51) : 2G Cr. L. .T. 501, Emperor v. Kislicn Lai. 

(’12) 13 Cr. L. J. 470 (471) ; 15 I. C. 310 (Mud), Veerana Nadan v. Emperor. 

See also S. 271 Note 9. 

8. (’30) AU? 1930 Cal 188 (189) : 31 Cr. L. J. G95 : Kali Bilas Hazra v. Emperor. 

9. (’27) AIR 1927SmcU04(107):27SLE35G:28Cr. L. .T. CG, Emperor x. Saran. 

10. (’27) AIR 1927 Sind 104 (107) : 27 SLR 35G : 28 Cr. L. .T. GG, Emperor x. Saran. 
(’14) AIR 1914 Cal 456 (4G6):4i Cal 350:15 Cr.L. J. 385, Bomesh Chandra x.Evipcror. 
(’28) AIR 1928 All 222 (225) : 30 Cri L Jour 530, Emperor x. Jhabbar Mai. 

11. (’33) AIR 1933 Pat 481 (483) : 34 Cri L Jour 828, Emi^crorx. Kamcsli7var Lai. 
[Sec also (’3G) AIR 193G Lah 233 {233):37 Cr.L.J. 751, Dilivar x.Empcror. (Defence 

of alibi ought to be raised at the earliest possible opportunity and raising such a 
■ defence for the first time in the Sessions Court would be fatal to the defence.)] 

Note 2 

1. (’G9) 11 Sulh W R Cr 9 (9), Queen x. Dhugner Putwa. 

2. (’83) 1883 All W N 189 (190), EmiJress x. Ilarpai. 

Note 3 

1. (’40) AIR 1940 Lah 210 (215) : 41 Cri L Jour G39, Chamanlal v. Emperor. 
(Evidence of witnesses of one accused is .admissible against his co.aecused.) 

(’94) 21 Cal 401 (403), Bam Ghand Chatter jec x. Haiti f Shcilch. 

[Hut see (’69) 12 Suth W E Cr 75 (76), Queen x. Surroop Chand Paul.'] 

See also S. 257 Note G. 
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examination only to the adverse party except in certain eases (Evidence 
Act, Ss. 188 and 154.)- 

5. Summing up after evidence — Right of. — When there are 
more than one accused in a case, their ideaders should be allowed to 
sum up their respective cases after the evidence for all the accused has 
been taken.^ An3’^ arbitrary and undue curtailment bj' the Court of the 
parties’ right of argument is to be deprecated.- 

5. Evidence in criminal cases. — The burden of proving tbe 
guilt of the accused in all criminal cases is on the in-osecution.' 
There is no obligation on the accused to produce any evidence in his 
defence in the first instance." Unless and until tbe prosecution has 
established a prima facie case against the accused, no adverse inference 
can be drawn against him from the non-productio’n of any evidence 
bj* him.^ Similarlj', the accused cannot be convicted merely on the 
ground of the weakness or falsity of his defence.'* The prosecution 

2. (’93) 20 All 155 (157) : 1897 A W N 229, Queen-Empress v. Zawar Husen. 

[Out Compare (’23) AIR 1923 C.rl 717 (718) : 25 Cr. L. J. 190, Kagcndra Chandra 
V. Emperor. (IVitness not given up by prosecution but not examined in the Ses- 
sions Court — Accused is entitled to cross-examine such witness.)] 

Note 4 

1. (’32) AIR 1932 Lab 103 fll0);33 Cri L .Tour 97, 2[ohindcr SinejU v. Emperor. 

2. (’37) AIR 1937 Pat 263 (273) : 38 Cri L Jour 673 : 15 Pat 817, Samarendra 
Kumar v. Emperor. (If tbe .Tudge bas properly charged tbe jury, tbe mere fact 
that the case has not been adequately argued on behalf of the accused cannot by 
itself be a good ground for ordering a re-trial.) 

Note 5 

1. (’40) AIR 1940 Lab 54 (57) ;41 Cri L Jour 447, Bhag Singh v. Emperor, (Tbe 
mle is subject to exception contained in S. 105 of tbe Evidence Act.) 

(’39) AIR 1939 Sind 209 (214) : 41 Cr.L.J. 28 : 1 L B (1940) Kar 249, Sheioaram 
Jethanand v. Emperor. (Prosecution must fully prove guilt of accused — Merely 
proving prima facie case is not sufficient.) 

(’30) AIR 1930 Bom 179 (181) : 31 Cr.L.J. 1096, Keshavji 2Iadhavji v. Emperor. 
(Cheating by cheque — Burden of proof ordinarily is on prosecution to prove that 
non-payment was not accidental but intentional.) 

2. (’40) AIR 1940 Mad 829 (335), Bex v. F. Krishnan. 

(’32) AIR 1932 Lab 243 (244) : 33 Cr.L.J. 411, Hayat v. Emperor. (Two persons 
seen together and shortly afterwards one of them found to have been murdered. 
No onus rests on survivor to explain bow deceased met with bis death.) 

(’94) 1894 Bat 686 (686), Queen-Empress v. Jelhmal Narayan. (Prisoner on bis 
trial is merely on bis defensive and owes no duty to any one but himself; be 
could not be convicted because be bad not tried to explain to tbe Court bow tbe 
death in question occurred or by what means.) 

3. (’95) 1895 Eat 779 (782), Queen-Empress \. Narayan 3Iathu. 

(’84) 10 Cal 140 (149) : 13 C L B 358, Htirry Churn v. Empress. 

(’82) 8 Cal 121 (125) : 10 G L B 151, Empress v. Dhunno Kasi. 

4. (’23) AIB 1923 Mad 365 (367) : 24 Cri L Jour 426, Bamudu Iyer v. Emperor. 
(’40) AIR 1940 Pat 365 (370): 41 Cr.L.J. 114 (120), Bavibrichh v. Emperor. (Even 

if the version put forward by tbe defence is wholly untrue, the prosecution must 
establish beyond all reasonable doubt that tbe case put forward by them is true.) 
(’40) AIR 1940 Lab 54 (57) : 41 Cr. L. J. 447, Bhag Singh v. Emperor. 

(’37) AIR 1937 Mad 968 (969) : 39 Cri L Jour 144, Bamaswami v. Bangasioami. 
(’36) AIR 1936 Bang 90 (94) : 38 Cri L Jour 927, Emperor v. Nga Mya Maung. 
(Prosecution should not improve its case by utilizing tbe defects in the evidence 
of tbe defence witnesses or by the false statement which tbe accused may mal:e.) 
(’22) AIR 1922 All 24 (25) : 23 Cr. L. J. 193, Bamhit v. Emperor. 

(’21) -AIR 1921 Gal 531 (532) : 23 Cri L Jour 220, Gouri Narayan v. Tilbihram. 
(If tbe case for tbe prosecution is false on the whole the accused is entitled to 
acquittal whether bis defence be true or false.) 

(’68) 1868 Pun Re No. 22 Cr, p. 52 (57), Jehangecr Khan v. Crown. 
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16G2 


ACCUSED’S BIGHT AS TO EXAMINATION, ETC. 


Section 290 
Notes 6-6 


Section 291 


cannot seek to use an admission in the accused’s statement to fill up a 
gap in the prosecution evidence.® A conviction cannot be based merely 
on suspicion.® 'Where the prosecution evidence is not conclusive about 
the guilt of the accused and there is doubt, the accused is entitled to 
the benefit of doubt and must be acquitted.^ But where the prosecution 
has established a prima facie case against the accused, it is for him 
to explain the incriminating circumstances appearing against him.® 
See also S, 3G7 Note G. 

6. IfiTritten statement. — There is no provision for filing a 
written statement by the accused in sessions trials.^ See S, 25G and 
Notes thereunder. See also .S. 312. 


291 The accused shall be allowed to examine 
Right of accused anj witBGss not previously named by 
and^Lmm^ni’ng'of witness is in attendance;; 

witnesses. hut he shall not, except as provided in 


* 1882 : 3 . 291 ; 1872 : 3 . 363 ; 1861 : 3 . 375 . 


(’72) 1872 Pun Be No. 6 Cr, p. 6 (9), Crojon v. Gnlab. 

(’90) 1890 Pun Bo No. 21 Cr, p. 47 (49), Empress v. Earjas Bai. 

1'67) 18G7 Pun Be No. 37 Cr, p. 61 (67), Croton v. Shah Mahomed. 

(’25) AIB 1925 Oudh 78 (88) : 27 Oudh Cas 188 : 26 Cri L Jour 225, Hira Lai v. 
Emperor. (Weakness of defence cannot be allowed to bolster up a weak case for 
the prosecution.) 

5. (’37) AIR 1937 Mad 209 (210) : 38 Cri L Jour 323 : I L B (1937) Mad 858, 
Seshapani Chetiy v. Emperor. 

(’04) 27 JIad 238 (240) : 2 Weir 408, Mohideen Abdul Eadir v. Emperor. 

See also S, 256 Note 10. 

6. (’40) AIR 1940 Pat 3G5 (371) : 41 Cr.L.J. 114, Bambrichh Singh v. Emperor. 
(’39) 52 M L W 420(428,429), In re Bami Beddi. (Utmost suspicion without the 

element of certainty does not justify a conviction — Benefit of doubt should bo 
given to accused.) 

(’30) AIR 1930 Oudh 460(463) : 32 Cr.L.J. 94, GcndanLal v. Emperor. (Specially 
in a murder trial where the maximum punishment is death.) 

7 . (’40) AIR 1940 Pat 365 (371) : 41 Cr.L.J. 114, Bambrichh Singh v. Emperor. 
(’36) 37 Cr. L. J. 407 (407) : 160 Ind Cas 561 (Lah), Ghauns v. Emperor. 

(’39) 52 M L AV 420 (429), In re Bami Beddi. 

8. (’31) AIR 1931 Pat384(38G):10Pnt590:33Cr.L.J.lll,Lcdfln7mpafv. n?npcror. 
(’28) AIR 1928 Pat 100 (101); 6 Pat 627: 29 Cr.L. J.239,G;!a?isk2/amv. Emperor. 

(Merely relying on the discrepancies in the prosecution evidence is not sufficient.) 
(’19) AIR 1919 Oudh 160 (174) : 20 Cri L Jour 465, Shusil Chandra v. Emperor. 
(’14) AIR 1914 Sind 111 (112) : 7S.L.R. 109 : 15 Cr.L.J. 497, Isarsingv. Emperor. 
(’25) AIR 1925 Oudh 78 (88): 27 Oudh Cas 188: 26 Cr.L.J. 225, Hira Lai v. Emperor. 
(’28) AIR 1928 Cal 27 (39) : 29 Cri L Jour 49, Eari Earayan v. Emperor. (If a 
prima facie case is made out against the accused, ho should rebut it by some 
tangible evidence other than by more criticism and suggestions or untested and 
uncorroborated statements from the dock.) 

(’30) AIR 1930 Lah 163 (166) : 31 Cri L Jour 131, Joioaya v. Emperor, 

(’16) AIR 1916 All 63 (6^ : 17 Cri L Jour 23 (23), Abdul Aeis v. Emperor. 

(’16) AIR 1916 Cal 188 (199);16Cr.L.J.497(518):42Cal957, v. Emperor. 

See also S. 257 Note 1 and S. 342 Note 29. 

Note 6 

1, (’26) AIR 1926 Pat 566 (568) : 27 Cri L Jour 1041, Emperor v. Zahir Eaidar. 
(’16) AIR 1916 Cal 633 (641) : 16 Cr. L. J. 724:, Emperor v. Dwijendra Chandra. 
(’35) AIR 1935 Cal 687 (688, 689): 37Cr.L.J.30: 63 Cal 481, Emperor y. TarahNath. 
[Sec however (’33) AIR 1933 All 690 (695): 55 All 1040: 34 Cr.L.J. 967, Jhabwala 
V. Emperor. (If the accused has already prepared a written statement, there is 
no reason why he should not be allowed to file it in the Court of Session.)] 
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sections 211 and 231, be entitled of right to have any 
■vritness summoned, other than the witnesses named in 
the list delivered to the Magistrate by whom he was 
committed for trial. 

Synopsis 

1. Scope of the section. 

2. Examination of witnesses present in Court. 

3. Right to issue of process for compelling attendance of witnesses. 

Oilier Topics (miscellaneous) 

Adjournment for summoning new wit- Summons refused by Magistrate — Issued 

nesses. See Note 3. by Sessions Court. See Note 3. 

Eefnsal to summon witnesses named — Witness not previonsl}' named but pre- 
Delay. See Note 3. sent. See Note 2. 

1. Scope of the section. — This section entitles the accused to 
examine in his defence in the Sessions Court all witnesses who are 
present whether they have been named by him previously or not. It 
also entitles him to the assistance of the Court in compelling the 
attendance of all those witnesses who were included by him in the 
list of witnesses delivered by him to the committing Magistrate under 
S. 211. As it is a frequent ground of appeal against a conviction by the- 
Sessions Court that the Court refused or omitted to examine witnesses- 
for the defence, the Court should he careful to note specifically in the 
record whether the accused elected to call any witnesses in his defence 
or refused to do so and whether the witnesses called by him were 
examined,^ 

2. Examination of witnesses present in Court. — Under this, 
section, the accused is entitled as of right to examine as a witness in 
his defence any person who is present in the Court notwithstanding., 
that he was not named by him previously as his witness.^ A fortiori 
if a witness included in the list delivered by the accused to the 
committing Magistrate under S. 211 is present in Court, the Court is- 
bound to allow him to be examined.’ In the undermentioned case® it 
was held that if the accused insists on the examination of a witness in- 
attendance who had been discharged before, the Court may, if it thinks- 
that the interests of justice would be served, allow him to be examined. 

3. Right to issue of process for compelling attendance ofi-' 
witnesses. — This section provides that except in certain cases the 
accused is not entitled as of right to the issue of summons to any 
witness not included in the list delivered by him to the committing-. 
Magistrate under S, 211. Nor can he insist on an adjournment being. 


Section 291 — Note 1 

1. (’9-5) 17 All 524 (526) ; 1895 AWN 111, Queen-Empress v. Pirblm. 

Note 2 

1. (’76) 24 Suth W E Cr 18 (19), Queen v. Lticlcy Narain. 

(’89) 16 Cal 610 (618), Biba Elian v. Queen-Empress. (Accused is entitled to call 
as his witness any one who is in Court, whether summoned by him or not.) 

2. (’66) 1866 Pun Ee No. 118 Cr, p. (119), Ahmud Khan v. Empress. 

3. (’23) AIE 1923 Oudh 142 (142) : 24 Cr, L. J. 518, Nagesliwar v. Emperor, 


Section 291 
Notes 1-3 
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accused’s tught as to examination, etc. 


'.■Section 291 granted to enable him to examine any such witness.^ But it is open to 

Kote 3 the Sessions Court in the exercise of its discretion to issue summons 

for the attendance of such witnesses^ and ordinarily, an aiiplication by 
an accused for summons ought not to be refused if there is time to 
secure the attendance of the witnesses before the conclusion of the trial.^ 
In the case of witnesses included in the list delivered by the 
accused to the committing Magistrate under section 211, Ss. 216 and 217 
provide that they should be summoned to give evidence before the 
■Sessions Court or, if they have been examined before the committing 
Magistrate, should be required to execute bonds binding themselves to 
give evidence in the Sessions Court. If any of them fail to appear in 
the Sessions Court, the accused is entitled as of right to the issue of 
process to compel their attendance'* or to an adjournment of the case 
to enable him to secure their attendance.'’ This right of the accused 


Note 3 

1. (18G5) 3 Sutli 'W E Cr 20 (29), Queen v. Boidonaih Singh. 

’71) 16 Suth W E Cr 28 (30, 34): 7BongLE564,Qiicc)i v. Bholanath Mooherjee, 
•(’33) AIE 1933 Pat 559 (560), Bam Setvah v. Em-peror. 

(’25) AIE 1925 Lah 557 (558) : 27 Cr. L. J. 134, Nazir Singh v. Emperor. 

:See also S. 211 Note 6, S. 216 Note 2 and S. 540 Note 7. 

2. (’35) AIE 1935 Sind 216 (217): 29 S LE302: 37 Cr.L.,T. 108,iro/c \. Emperor. 
(Nothing to show that application for summons is made for delaying proceedings 
or other ulterior purpose— Application fihould be allowed.) 

•(’97) 19 All 502 (503, 504); AWN liU, Queen-Empressv. Shahir Ali. (Sessions 
.Tudge is bound to summon such witnesses if he considers their evidence material.) 
(’34) AIE 1934 All 372 (373) ; 35 Cr. L. .T. 591, Misri Lai v. Emperor. (Sessions 
.Tudge has inherent jurisdiction to summon material witnesses.) 

•(’34) AIE 1934 Lah 250 (251) : 35 Cr. L. .7. 1034, Fazal Husain v. Emperor. (No 
list put in before committing Magisti-atc, still Sessions Judge can summon 
witnesses.) 

3. (’33) AIE 1933 Pat 559 (560), Bam Sewah v. Emperor. (Especially in a case 
where adjournments were being taken for procuring attendance of prosecution 
witnesses.) 

•(’35) AIR 1935 Sind 216 (217) : 37 Cr.L. J. 108 : 29S L E 302, Hole r. Emperor. 
[Sec (’03) 7 Cal W N 188 (190), Brojendra Lai v. Emperor. (It is for the accused 
and not for the Judge to say what amount of evidence is proper to be placed 
before the jury.) 

(’30) AIE 1930 Cal 362 (363) : 31 Cr.L.J. 1077, Muhlal Hosscin v. Emperor. (In 
a serious case the Judge should allow every opportunity to the accused to adduce 
such evidence as they choose, either oral or documentary.)] 

•4. (’31) AIR 1931 Cal 6 (7); 58 Cal 412: 32 Cr.L. J. 316 Bam Mamud\. Emperor. 
(The examination of such witness cannot be refused on the ground that it would 
be inconvenient to grant an adjournment for that purpose.) 

-(’71) 15 Suth W E Cr 34 (35) : 6 Bong L B App 88, Queen v. Ishan Dutt. 

'(’82) 2 W’^eir 383 (383), In re Muniammal. (Application for issue of summons 
should be allowed in such cases though made at a late stage.) 

(’75) 23 Suth W R Cr 56 (56), Queen v. Brosunno Coomar. 

(’30) AIR 1930 Cal 188 (189) : 31 Cr. L. J, 695, Kali Bilash v. Emperor. 

'(1865) 2 Suth W E Cr 6 (6), Queen v. Bhoobun Ishcr Gossamec. 

(’66) 5 Suth TV R Cr 65 (65), Quemi v. Kaleo Thakoor. 

'(’20) AIE 1920 Cal 531 (531) : 47 Cal 758 : 21 Cr.L.J. 842, Foijuddi v. Emperor. 
(Application for summons made at a late stage and rejected on that ground and 
not on ground of the witnesses being immaterial — Held that the rejection was 
bad — It was open to the Sessions Judge to take steps that applications were 
made early.) 

•(’71) 16 Suth TV E Cr 14 (15), Qticcn \. Bajeoomar Hooker jee. 

See also S. 211 Note 3, S. 216 Note 2 and S. 257 Note 3. 

■5. (’31) AIR 1931 Cal 6 (7) : 58 Cal 412 ; 32 Cr.L. J. 316, jRnmATnmMdv. Emperor. 
‘(’72) 18 Suth TV E Cr 20 (21), Queen v. Baj Narain Mytee. 

•(’75) 23 Suth TV R Cr 58 (59), In re Kali Brosunno Boy. 

•(’82) 2 ■'T^eir 383 (383), In re Muniammal. 
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applies not only to the \\-itnesse3 included in the list which the 
committing Magistrate is hound to accept under s. 211 sub-s.{l), hut 
also to those included in the list which he accepts in the exorcise of his 
discretion under suh-s.(2) of that section.*^ 

But the right of the accused to issue of process is one that can be 
waived by him. Hence, if the accused has said that ho does not wish 
to examine any witness, but requests for process at a late stage of the 
case, the Court may decline to comply with his request.^ Similarly, 
where the Court directs the accused to make his application for 
summons early but the latter delays and applies for summons at the 
last moment, his application may be rejected.® But the accused is not 
bound to apply for summons before he is called on to enter upon his 
defence.® 

Where the committing Magistrate has, in the exercise of his 
discretion under S, 216, refused to issue summons to a certain witness 
and the accused applies to the Sessions Court for summons to such 
witness, the Sessions Court can issue such summons.^® The Sessions 
Court has power under this section to re-call a prosecution witness for 
■cross-examination by the accused when the accused had no opportunity 
■of cross-examining him hefore.^^ 


Prosecutor’s 292;=' The xM’oseciitor shall be 

right of reply, entitled to reiily — 

(a ) if the accused or any of the accused adduces 
any oral evidence; or 


Prosecutor's 
right of reply. 


Prosecutor's 
right of reply. 


Prosecutor's 
■right of reply. 


Prosecutor's 
right of reply. 


* Code of 1898, original S. 292. 

203. If the accused, or any of the accused, adduces any 
evidence, the prosecutor shall be entitled to reply. 

Code of 1882 : S. 292. 

203. If the accused, or any of the accused, has stated, when 
asked under S. 289 that he means to adduce evidence, the prose- 
cutor shall be entitled to reply. 

Code of 1872 : S. 252. 

252. If any evidence is adduced on behalf of the accused 
person, the officer conducting the prosecution shall be entitled 
to reply. 

Code of 1861 : S. 376. 

376. If any evidence is adduced on behalf of the accused 
person, or if he answers any question put to him by the Court, 
the prosecutor, or the counsel or agent for the prosecution, shall 
be entitled to a reply, • 


•6. (’30) AIR 1930 Cal 188 (189) : 31 Cr. L. J. 695, Kali Bilash v. Emperor. 

See also S. 211 Note 7. 

'7. (’25) AIR 1925 Pat 381 (384) ; 26 Cr. L. J. 713, J amal Momim v. Emperor. 
•8. (’20) AIR 1920 Cal 531 (631.532):47 Cal 758:21 Cr.L.J. 842. Foijuddi v. Emperor. 
'9. (’69) 12 Suth W R Cr 22 (22), Queen v. Mookun. 

10, (’86) 8 All 668 (671, 672) : 1886A 'W'S2&0, In the matter ofSajahof Kantit. 
Jl. (’82) 2 Weir 383 (383), In re Mmiiammal. (Accused did not cross-examine 
because .Tudge tailed to ask . the accused at the close of evidence of each witness 
whether he wished to cross-examine the witness — Held tha.t accused was entitled 
:to another opportunity to cross-examine.) 


Section 291 
Note 3 
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PEOSECUTOR’S EIGHT OP REPLY 


Section 292 
Kotes 1-3 


O’ 


('ft^witb. the iiermission of the Court, on a- 
point of law; or 

(g) with the permission of the Court, when any 
document which does not need to he proved 
is produced hy any accused person after 
he enters on his defence: 

Provided that, in the case referred to in clause fcj 
the reply shall, unless the Court otherwise permits, he 
restricted to comment on the document so produced. 

This section was substituted for original S. 292 by the Code of Criminal 
Procedure (Amendment) Act, XVIH of 1923. 


Synopsis 


1. Object of the section. 

2. Prosecutor, meaning of. 

3. “If the accused or any of the 

accused.” 


4. Extent of right of reply. 

5. Production of document in cross- 

examination of prosecution 
witness — Right of reply. 

6. Reply wrongly allowed — Effect. 


1. Object of the section. — The object of the Legislature in 
enacting this section is to give each side an opportunity to comment 
npon the evidence let in by the other and not to give an additional 
advantage to the prosecutor.^ 

There is no similar provision so far as the trial of warrant- cases is 
concerned; but it has been held that even in such cases, both the 
prosecutor and the accused should he allowed to address arguments to 
the Court after the evidence is let in.^ 


2. Prosecutor, meaning of. — Section 270 provides that in every 
trial before a Court of Session, the prosecution shall he conducted by 
a Public Prosecutor. The “Prosecutor” in this section therefore means, 
the Public Prosecutor. 

Sections 492 and 493 provide for the appointment of Public 
Prosecutors, the latter also providing that if a private person instructs- 
a pleader to prosecute in any Court any person, in any such case such 
pleader shall act under the directions of the Public Prosecutor. See 
Rotes to those sections. 


3. “If the accused or any of the accused." — Where one of 
several accused persons tried jointly calls witnesses at the trial but the 
other accused call no witnesses, the prosecutor has the right of reply 
on the whole case. He is not to sum up as to such of the accused' 
as do not call evidence and reply on the evidence that may have been 


Section 292 — Note 1 

1. (’84) 10 Cal 140 (142) : 13 C L E 358, Hurry Churn v. Empress. (Prosecutor 
should not be allowed to reply where no evidence was produced for defence.) 

(’17) AIR 1917 Cal 524 (524, 625) : 17 Ori L Jour 423(424) : 43 Cal 420, Emperor 
V. Sreenath Mahapatra. (Do.) 

(’06) 4 Cri L Jour 1 (10, 11) : 30 Bom 421 : 8 BomLR 421, Emperor'!. Bhasliar. 
(’97) 1897 Eat 938 (938), Queen-Empress v. Lapprey. 

2. (’28) AIR 1928 Bom 557 (559) t 53 Bom 119 i 30 Cri L Jour 185, 'Vinuyoh 
Laxman v. Emperor. (It is not a question of indulgence but of right.) 
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adduced by the others.^ TMiere, Iio-wever, the accused are indicted under 
sejiarate counts in the same indictment, the charges are distinct and 
the prosecutor has a right of reply upon that prisoner only in whose 
behalf evidence was called.- 

5. Extent of right of reply. — If any of the accused lots in oral 
evidence, the prosecutor is entitled to reply ; such reply need not be 
confined to the evidence let in by such accused, but may be as against 
all the accused and generally on the whole case.^ Where under 
clause (c) of this section, only documents are put in and no oral 
evidence is let in on behalf of the accused, the prosecutor can only 
comment upon such documents, but cannot, except with the permission 
of the Court, address on the whole case. 

5. Production of document in cross-examination of 
prosecution witness — Right of reply. — Section 292 of the Code 
of 18S2 provided that the Prosecutor had a right of reply where the 
accused or any of the accused had stated, when asked under S. 239, 
that he meant to adduce evidence. It was, however, held by the Calcutta 
High Court^ that where the accused did not in fact adduce any 
evidence, there was no right of reply even though he had stated when 
questioned under S. 289 that he meant to adduce evidence. There was 
also a conflict of opinions on the question -whether, where -the accused 
filed documents in cross-examination of the ‘prosecution toitnesses, he 
must be taken to have adduced evidence so as to give the Prosecutor 
a right of reply 

Under the section as it stood before the amendment of 1928, the 
Prosecutor had a right of reply where the accused or any of the accused 
adduced any evidence. This, however, did not settle the conflict on 
the question -whether the filing of a document in cross-examination of 
the prosecution witness gave thd Prosecutor a right of reply.® 


Note 3 

1. (’91) 18 Bom 364 (365), Queen-Empress v. Sadanand Narayan. 

2. 2 Hyde 247 (247), Queen v. Abbas, 

I Note 4 

1. (’94) 18 Bom 364 (365), Queen-Empress v. Sadanand Narayan, 

Notes 

1. (’84) 10 Cal 140 (142) : 13 Cal L R 358, Hurry Churn v. Empress. 

2. (’92) 14 All 212 (219,220) : 1892 A11WN63, Queen-Empressv. Hay field. (Yes.) 
(’94) 16 All 88 (101) : 1894 All W N 23, Queen-Empress v. Moss. (Yes.) 

(’82) 11 Mad 339 (340) : 2 Weir 380, Qiteen-Bmpress v. Venkaiapaihi. (Yes.) 
(’90) 14 Bom 436 (438), Queen-Empress v. Krishnaji Baburao, (No.) 

(’84) 10 Cal 1024 (1025), Queen-Empress v. Grees Ghunder. (No.) 

(’86) 14 Cal 245 (246, 247), Empress of India v. Kali Prosanna Doss. (No.) 

(’90) 17 Cal 930 (933), Queen-Empress v. Soloman. (No.) 

(’98) 2 Cal W N oci (ooi), Empress v. Fekur Kurmi. (No.) 

3. (’06) 4 Cri L Jour 1 (10) : 30 Bom 421 ; 8 Bom L E i21, Emperor v.Bliaskar. 
(Yes. — The amended section is intended- to give a right of reply whenever at 
any stage, evidence is recorded for defence -which is not part of that adduced for 
the prosecution.) 

(’10) 15 Cri L Jour 241 (241, 242) : 7 Low Bur Eul 84 : 23 Ind Cas 193, Emperor 
V. J. S. Birch. (No — Because in this case the Judge remarked that matter was 
doubtful and gave benefit of doubt to the accused.) 

(’09) 9 Cri L Jour 284 (286, 291) : 1 1. C. 280 (Bom), Emperor v. Abdul AH. (No.) 
(’06) 10 Cal W N cclsvii (cclxvii), Emperor v. Timol. (No.) 


Section 292 
Rotes 3-5 
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VIEW BY JUEY OR ASSESSORS 


Section 292 
Notes 5-6 


Section 293 


The ih’esent amended section has set the conflict at rest. The 
right of reply now depends upon the accused adducing oral evidence 
after the close of the prosecution case, or by the production of a 
document after he enters on his defence. The filing of a document 
during the cross-examination of the prosecution witness will not give 
the Prosecutor a right of reply 

6. Reply wrongly allowed — Effect. — Where the Prosecutor 
is wrongly allowed to reply in a case in which there is no right 
of reply, the irregularity is not one which will vitiate the whole 
proceedings or which will call for a re-trial even from the stage at 
which the error arose.^ . 

2.93/'' W Whenever the Court thinks that the 
View by jury jury or assessors should view the i^lace in 
or assessors. -wMch the offence charged is alleged to 
have been committed, or any other place in which any 
other transaction material to the trial is alleged to 
have occurred, the Court shall make an order to that 
effect, and the jury or assessors shall he conducted in 
a body, under the care of an officer of the Court, to 
such place, which shall he shown to them by a person 
appointed by the Court. 

(2) Such officer shall not, except with the per- 
mission of the Court, suffer any other person to speak 
to, or hold any communication with, any of the jury 
or assessors, and, unless the Court otherwise directs, 
they shall, when the view is finished, he immediately 
conducted hack into Court. 

1. Scope of the section; — This section provides for the local 
inspection of the scene of occurrence or any other material place, by 


■“ 1882 ; S. 293; 1872 ; S. 253; 1861 : S. 348. 


(’17) AIR 1917 Cal 524 (524, 525) : 17 Cri L Jour 423 (424) : 43 Cal 426, Emperor 
V. Sreenath Maliapatra, (No — Because S. 292 must be read in connexion with 
S. 289 and must be construed accordingly.) 

(’04) 1 Cri L Jour 451 (452, 458) : 31 Cal 1050 : 8 Cal W N 528, Emperor v. 
Bohert Steiuart. (No.) 

(’08) 8 Cri L Jour 215 (220) : 1 Sind L E 91, Emperor v. Blmro. (No — If the 
prosecution has notice of statement put in cross-examination. Yes — If the 
prosecution cannot be' deemed to have had notice.) 

(’09) 10 Cri L Jour 24 (26, 27) (Kathiawar), Emperor v. Eanji Jetlia. (No.) 

(’07) 6 Cri L Jour 115 (117) : 4 Low Bur Eul 5, Emperor v. H. Manuel. (Yes.) 
(’ll) 12 Cri L Jour 73 (78) : 9 Ind Cas 436 (Lah), Emperor v. Mahna Singh. 
(Yes — Obiter.) 

(’02) 6 Cal W N cclxxvi (cclxxvi). Emperor v. Moni Lai. (Question not decided.) 
(’02) 6 CalWNccciii (ccciii, ccciv). Port Trust Bailway v. Sathari. (Not decided.) 

[See also article in (1900) 10 M L J (NOTES) 316 (316, 319.)] 

4. (’31) AIR 1931Lah 534 (535)- 13Lah 172 : 32 Cr.L.J. 944, v. Emperor. 

Note 6 

1. (’31) AIR 1931 Lah 534(535): 13 Lah 172 : 32 Cr.L,J.944, Kundanv. Emperor. 
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the jnnj or assessors in sessions eases. Section 539B provides for 
similar inspection by Magistrates and Judges} See S.530B and Notes 
thereunder. 

2. "Wheneyer the Court thinks.” — It is only in cases whore 
the Court considers that an inspection would assist the jury or the 
assessors, in determining whether the charge is true or false, that it 
should be ordered. Where the charge against a prisoner was that he 
made certain statements on oath knowing them to be false (the state- 
ment being that one M threatened to cut the tree), it was held that a 
local inspection as to the condition of tree was not material to the 
case.^ See also the undermentioned case.^ 

, 3. Jury or assessors not to hold communication with any 

other person, — It is imjDerative that the jury or assessors should not 
have any extra-judicial knowledge of the facts in the case: they are to 
decide the case on the legal evidence taken by the Judge. Where a 
Sessions Judge directed the assessors to make an inspection of the 
locality and also instructed them to examine witnesses if they desire 
to do so, the High Court condemned the i^rocedure and held that in 
asking the assessors to take evidence, he was “abdicating his own 
high functions.”^ 

294.'' If a juror or assessor is personally 
When juror or acquaiiited witii any relevant fact, it is 
exa°m1ine*d?''^ ^ liis dut}^ to inform the Judge that such 
is the case, whereupon he may be sworn, examined, 
cross-examined and re-examined in the same manner 
as any other witness.- 

1. Scope and object of the section. — The principle of this 
section is that no man shall be convicted except on evidence which 
he has had an opportunity of testing by cross-examination and of 
contradicting the same bj"- rebutting evidence.^ A juror or assessor is 
expected to form and give his opinion on the evidence given at the 
trial and not to act upon his personal knowledge of any relevant facts 
of the case -without giving evidence of the same as a witness in the case.^ 

Where at the end of a trial one of the assessors expresses his 
opinion as to the guilt of the accused basing his opinion on his own 

* 1882 : S. 294; 1872 : S. 258; 1861 —Nil. 


Section 293 — Note 1 

I. Sec (’12) 13 Ci-.L.J. 166(157) : 13 I. C. 844 : 39 C.al 476, Alia Eai v. JUingur 
Tewari. 

Note 2 

1. (1865) 2 Suth W B Cr 60 (60), Queen v. Seelanath Ghosal. 

2. (’10) 11 Cr. L. J. 121 (125) : 87 Cal S4i0:51.C.S6n,BabbonSlmlch\.Emperor. 
(Ca=e of Magistrate himself making local inspection.) 

Note 3 

1. (’66) 5 Snth W E Cr 59 (60), Queen v. Ghutterdharee Singh. 

Section 294 — Note 1 

1. (’10) 11 Cr. L. J. 121 (126) : 5 1. C. 365: 37 Cal 340, Babbon Sheikh v. Emperor. 

2. (’01) 24 Mad 623 (543) : 11 M L J 241, King-Emperor v. Tirumal Beddi, 


Section 293 
Notes 1-3 


Section 29$ 
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JUEY TO 'ATTEND AT ADJOUKNED SITTING 


Section 295 
Note 1 


Section 295 


Section 296 


personal knowledge, without giving the evidence of the same as a 
witness, it has been held that this expression of opinion does not 
necessitate a do novo trial with the aid of other assessors and that the 
Judge should, in such a ease, ignore the opinion of the assessor.^ 

Where the juror or assessor is examined as a witness, he is not 
disqualified from acting as a juror or assessor in the case after giving 
his evidence.'* 


295;=^ If a trial is adjourned, the jury or 
Jury or assessors assossors shall u'fctend at the adjourned 

to attend at ad- •ii* n j_-j 

journed sitting. Sitting, and at every subsequent sit- 
ting, until the conclusion of the trial. 

1. Adjournment of sessions case. — Where a sessions case 
is adjourned, the jury or assessors are bound, under this section, to 
attend the adjourned hearing. A failure to attend will he punishable 
under section 332. 

As to adjournments of criminal trials, see section 344. 


296.t The High Court may, from time to time. 
Locking up jury, make rules as to keeping the jury 
together during a trial before such Court lasting for 
more than one day; and subject to such rules, the 
imesiding Judge may order whether and in what 
manner the jurors shall be kept together under the 
charge of an officer of the Court, or whether they 
shall be allowed to return to their respective homes. 

1. Scope and object of the section. — This section touches on 
the undesirability of separation of the jury before their verdict is 
given, and empowers the High Courts to make rules for “locking 
them up” during trial. The jury are not entitled to talk to persons 
connected with the accused during the progress of the trial." Where 
one of the jurors during the trial of a case expressed his opinion 
outside Court as to the guilt of the accused person and made a fairly 
distinct intimation that ho had formed an opinion to that effect, it was 

* 1882 : S. 295; 1872 ; S. 260; 1861 : S. 378. 

■| 1882 : S. 296; 1872 and 1861 — Nil. 


3. (’39) AIR 1939 Lnb 475 (479) : ILE(1939) Lab 243 : 41 Cr. L. J. 55, Emperor 
V. Paiihi. 

4. (’70) 13 Sutb W E Cr 60 (61) : 4 Beng L BAG 15, Empress v. MuMia Singh, 
(Obiter.) 

Section 296 — Note 1 

1. (’25) AIR 1925 Pat 797 (802) : 4 Pat 626 : 27 Cr. L. J. 49, Rupan v. Emperor, 

2. (’27) AIR 1927 Cal 628 (629) : 55 Cal 279 : 28 Cr. L. J. 783, Blmhan Chandra 
V. Emperor. 

(’17) AIR 1917 Cal 149 (151) : 44 Cal 723 : 18 Cr. L. J. 311 (SB), In the matter 
of Bonomally Gupta, . 
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held that 'udien this was brought to the notice of the trial Judge, 
A de novo trial should he ordered after discharging that jury,'" The 
object of this section is to see that the jury comes to a conclusion in 
the case, on the evidence adduced therein, uninfluenced by anything 
that may he said or done outside the Court. See also the under- 
mentioned case.^ 

See also sections 2 S 2 and 300 and Notes thereon. 


F. — Conclusion of Trial in Gases tried hj Jury. 


297 / In cases tried 3ury? when the case 
Charge to jury, foi the defence and the prosecutor’s 
reply (if any) are concluded, the Court shall proceed 
to charge the jury, summing ux) the evidence for the 
prosecution and defence, and laying down the la-w by 
which the jury are to be guided. 


Synopsis 


1. Legislative changes. 

2. Object of charge to jury. 

3. Judge, if should himself charge 

the jury. 

4. Charge as to part only of case, 

5. “When the case for the defence 

. . . are concluded." 

-6. Summing up the evidence for 
the prosecution and defence. 
~7. Summing up where there are 
several accused. 

S. Direction to recommend for 
mercy. 

9. “Laying down the law by which 
the jury are to be guided.” 


10. Effect of non-observance of this 

provision — Laying down the 
law. 

11. Misdirection. 

12. Non-direction. 

13. Effect of misdirection. 

14. Duty of appellate Court in 

reviewing a charge. 

15. Record of charge to jury. See 

Note 15 to S. 367. 

16. Effect of a juror not under- 

standing the charge. 

17 . Effect of a bad charge. 

18. When Judge can re-charge the 

jury. 


Other Topics (miscellaneous) 


>\,bsoonding — No presumption o£ guilt. 
See Note 12. 

-Absence of evidence for the prosecution. 
See Note 12. 

Accuracy in charging. See Note 6. 
Approver’s evidence. See Note 9. 

Benefit of doubt. See Note 12. 

■Charge as a whole. See Note 4. 

Charges as to evidence. See Note 6. 
'Charge through translator. See Note 3. 
Charge without reference to defence 
evidence. See Note 6. 

Circumstantial evidence. See Note 9. 
•Confession of co-accused. See Note 9. 


Counsel pointing out omissions in 
charges. See Note 12. 

Defence not raised by accused. See 
Note 6. 

Direction to neglect part of evidence. 
See Note 11. 

Duty of Judge in charging the jury. 
See Note 6. 

Expert evidence. See Note 9. 

Form and nature of charge. See Note 6. 
Handing copy of Penal Code to jury. 
See Note 9. 

Impartial charge. See Note 6. 
Inadmissible evidence. See Note 11. 


* 1882 : S. 297; 1872 : S. 255; 1861 : S. 379. 


3. (’21) AIR 1921 Cal 631 (631) : 22 Cri L Jour 510, Emperors. Nazar Ali Beg. 

4. (’66) 3 Bom H C E Cr 20 (27), Beg. v. Bayal Jairaj, (Practice of supreme 
Court at Bombay before and after Indian Penal Code came into operation — 
Practice of the Courts in England was followed.) 
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Section 297 
Notes 1-2 


Judge not to charge too strongly for 
prosecution. See Note 6. 

Lengthy arguments of counsel — Judge’s 
charging not aSeeted. See Notes 6 
and 9. 

Mere reading of sections. See Note 9. 
Non-examination of defence witnesses. 
See Note 9. 

Non-examination of material witness 
for prosecution. See Note 9. 

Omission of important points for defence. 
See Note 12. 

Omission to reject irrelevant evidence. 
See Note 12. 


Onus of proof — Direction as to. See 
Note 11. 

Prior convictions — Reference to. See 
Note 11. 

Reading of evidence not ndeded. See 
Note 6. 

Recent possession of stolen property. 
See Note 9. 

Reference to prior trials. See Note 12. 
Rejection of evidence. See Note 11. 
Section 164 — Evidence taken under. 
See Note 9. 

Suggestions denied — Efiect. See Note 9. 


1. Legislative changes. 

Changes introduced in the Code of 1872 — 

(1) The -words “when the case for the defence and the Prosecutor’s 
reply, if any, are concluded the Court shall proceed to charge,” 
etc., were introduced, thereby showing the stage at which the 
Court should address the jury. 

( 2 ) The words “and laying down the law by which the jury are to 
he guided” were also added thereby throwing on the Judge the 
duty of explaining the law to the jury. 

Changes introduced in the Code of 1882 — 

The words “A statement of the Judge’s direction to the jury 
shall form part of the record” which occurred in the former 
Code were omitted. 


2. Object of charge to jury. — In a trial by jury the jurors 
are the sole judges of all questions of fact; their verdict on questions 
of fact cannot be set aside on appeal (Ss. 418, 423). It is therefore of 
supreme importance that they should be given all the guidance and 
help that may be necessary for arriving at a correct decision on 
questions of fact. The object of this section is to furnish such guidance 
and help.^ It is the duty of the Judge to i^lace the case before the jury 
in such a way as to enable them to come to a reasonable and fair 
conclusion." Jurors are ordinarily nien who are not used to analyse, 
sift and weigh the evidence and it is quite impossible for them to retain 
in their memory the whole of the facts which have been detailed before 
them.® In the absence of intelligent guidance and assistance from the 


Section 297 — Note 2 

1. (’40) AIR 1940 Nag 221 (224) : 1940 N. L. J. 264 (267), Bapiirao v. Emperor. 
(’36) AIR 1936 Bom 52(53): 60 Bom 599: 37 Cr.L.J. 366 (EB), Pxittan v. Emperor. 
(’28) AIR 1928 Cal 269 (269, 270), Abdul Eezalc v. Emperor. (The object of 

summing up of evidence by the Judge pointed out.) 

(’26) AIR 1926 Cal 139 (141): 53 Cal 372:27 Cr.L.J. 2m,EMjiruddin v. Emperor. 
(’66) 6 Suth W R Cr 72 (72), Empress v. Bolakcc Koormee, 

2. (’39) AIR 1939 Cal 610 (611) : 40 Cr. L. J. 880, Mdlisena Khaiun v. Empeiw. 
(Charge to jury, if confusing and muddled, giving no assistance to jury is 
sufficient ground to upset verdict.) 

(’37) AIR 1937 Cal 321 (323) : ILR (1937) 2 Cal 345 : 39 Cr. L. J. 371, Sikandar 
2Iian v. Emperor, 

(’36) AIR 1936 Cal 186 (187) : 37 Cri L Jour 673, Eahi Khan v. Emperor. 

3. (’32) .4.IE 1932 Cal 395 (397): 33 Cr.L.J. 486, Akbar Sheikh v. Emperor. (It is the 
duty of a Judge to analyse, sift and weigh evidence, and marshal the facts indicat- 
ing the material facts on which the jury should concentrate their attention.) 
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Judge, few juries, in a contested ease, would be able to come to an 
unanimous opinion, being left in a state of great perplexity by the 
influence of speeches of the contending lauTers.'* Every party to a trial 
by jury has, therefore, a legal and constitutional right to have the case 
which he has made either in pursuit or in defence, fairly submitted to 
that tribunals The section accordingly makes it incumbent upon the 
Judge to charge the jury before their verdict is taken.® 

The duties of the Judge in charging the jury are laid down by 
this section and the next but they are not exhaustive ; they must be 
read together with numerous judicial decisions on the point.^ 

3. Judge, if should himself charge the jury. — The right 
course for the Judge is to charge the jury himself \ but where there 
are difficulties in the way of doing this, as when the Judge does not 
happen to be sufficiently acquainted with the vernacular language so 
as to be understood by the jury, his delivering the charge through 
another person is not improper.^ 

Charge as to part only of case. — The law does not recognize 
intermediate verdicts of jurors; the Judge should address the jury on 
the whole ease before taking their verdict; he should not ask for their 
verdict on one issue reserving his address on other questions of fact.^ 

(’26) AIE 1926 Cal 235 (239) : 53 Cal 181 : 26 Gri L Jour 1577, Ahdul Qani v. 
Emperor. (It is necessary to give the jury all help in estimating evidence.) 

4. (’66) 5 Suth W E Cr 80 (87) : Bong L E Sup 459 (FB), In rc Elalice Bnhsh. 
(The accuracy of the summing up of the Judge is of utmost importance). 

(’19) AIE 1919 Cal 536 (538) : 19 Cri L Jour 830, Ismail Sarlear v. Emperor. 
(Verdict of a jmj who had no sufBcient assistance and guidance from the Judge 
must be upset.) 

5. (’09) 10 Cr. L. J. 65 (67) ; 2 I. C. 517 (Bom), Emperor v. Kesari Dayal Eanji. 
(’27) AIE 1927 Cal 631 (632) ; 28 Cri L Jour 742, Emperor v. BajahAli Fahir. 

(Charge should not bo one sided.) 

(’86) 1886 Eat 288 (288), Qxiecn.Emprcss v. Abdxil Karim. (A careful summing 
up may often change the hasty and superficial impression of jury.) 

6. (’36) AIE 1936 Bom 52 (53): 60 Bom 599 : 37 Cr.L.J. 366 (FB), Putian Hasan 
V. Emperor. 

(’19) AIE 1919 Cal 439 (442) : 20 Cri L Jour 661, Afirnddi Chalidar v. Emperor. 
(’69) 11 Suth W E Cr 39 (39) : 7 Beng L E Qln, Queen v. Jaga Poly. 

[See however (’97) 20 Mad 445(446): 2 Weir 384, Queen-Empress v. Bamalingam. 
(Where, after all the prosecution evidence has been taken, and the Public Prose- 
cutor has waived his right to summarize evidence, the jury expresses an opinion 
that the case should stop, it was held that the formality of summing up could 
be dispensed with and the opinion of the jury could be treated as verdict of not 
guilty.)] 

7. (’27) AIE 1927 Oudh 259 (259) : 2 Luck 597 ; 28 Cri L Jour 683, Nalint, Mai 
V. Emperor. 

Note 3 

1. (’27) AIE 1927 All 721 (723) : 50 All 365 : 28 Cr. L. J. 950, Surnath Bliaduri 
V. Emperor. (The important thing is that the review of evidence made by the 
Judge should be placed before jury in a manner which they can understand.) 

(’28) AIE 1928 Cal 401 (402) : 29 Cr. L. J. 638, Bwijapada Haider v. Emperor. 
(Vernacular translation of charge was delivered by Public Prosecutor and the 
defence counsel was given right to object to any part of translation — Held 
accused was not prejudiced.) 

(’19) AIE 1919 Cal 439 (441, 442) : 20 Cri L Jour 661, Afiruddi CliaMar v. 6 
Emperor. (Assistance of Public Prosecutor not desirable.) 

Note 4 

1. (’29) AIE 1929 Cal 62 (63) : 30 Cr.L.J. 434, Government of Bengal v. Nasar. 
(’96) 2 Weir 499 (500), In re Badava Kunhi, (Such a course was held to be 
irregular although not illegal.) 
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■Section 297 
Motes 5-6 


5. “ When the case for the defence are concluded.”^ 

— The stage at which the Judge is to address the jury is when the 
prosecution and the defence have let in all their evidence and after the 
arguments, if any, of the prosecution and the defence : a charge before 
that will be premature.^ It is illegal to allow the jury to pronounce 
their verdict, before the accused is called upon to enter on his defence." 
After the prisoner claims to he tried, all the evidence, whether state- 
ments of witnesses or admissions of the iwisoner, should be placed 
before the jury.^ It is not open to a Judge after hearing some of the 
prosecution witnesses to ask the jury whether they wish to hear any 
more evidence, and on their stating that they do not believe the 
evidence and wish to stop the case, to record a verdict of acquittal. 
He is bound to allow the whole evidence to be placed before the jury.^ 
Only in cases where, under s. 289, the Judge finds that there is no 
evidence to go to the jury, can the case be withdrawn from the jury : 
in all other cases the full facts shoixld be placed before them and then 
the charge should be delivered.” 

6. Summing up the evidence for the prosecution and 
‘defence. — A charge to the jury consists of ; 

(1) summing up the evidence for the prosecution and defence, and 

(2) laying down the law by which the jury are to be guided. 

Under this section the Judge is bound to sum up the evidence 

whether or not the jury desire him to do so.^ The summing up of the 
•evidence is the presentation to the jury of a summanj of the evidence 
•as it appears on the negative and aifirmative sides of the case." The 
.summing up should not be in the nature of a judgment and the Judge 
should not give his opinions as definite facts.® It is not necessary to 
a’ead over to the jury all the evidence in extenso} In fact it will be 

Note 5 

1. (’14) AIR 1914 Jltid 319 (321); 3G Mad 585: 15 Cr.L.J. 197, PuUic Prosecutor 
V. Abdul Hamecd. 

•(’02) 7 Cal W N xxxi (xxxi), Emperor v. Olu. 

•(’24) AIR 1924 Lab 17 (20) : 4 Lab 382 : 25 Cri L Jour 377, Lyme v. Emperor. 

2. (’95) 23 Cal 252 (253), Quccn-Emprcss v. Imam Ali Khan. (In this case tbo 
jury were not also charged as required by law.) 

'(’68) 9 Sutb W R Cri Letters 10 (10). (Jui-y not to express opinion before conclu- 
sion of trial and before bearing summing up and direction of tbe Judge.) 

3. (’66) 2 Weir 334 (335). 

(’86) 2 Weir 497 (498), In rc Doraswami Aiya Thevan. 

4. (’97) 20 Mad 445 (445, 446) : 2 Weir 38i, Queen-Empress v. Bamalingam. 

5. (’89) 2 Weir 391 (391, 392). 

Note 6 

1. (’36) AIR 1936 Bom 52 (58):60 Bora 599 ;37 Cr.L.J. 366 (FB), PiUtan Hasan 
V. Emperor. 

2. (’26) AIR 1926 All 752 (753) ; 49 All 209 : 28 Cr. L. J. 15, Enayat Hussain v. 
Emperor. (Summary of only leading points should be given.) 

•(’17) AIR 1917 Mad 335 (335, 336) : 17 Cri L Jour 19 (19), In rc Sangan. 

[See (’09) 10 Cr. L. J. 567 (568): 4 I. C. 391 (Mad). In rc Muthan Papmjya. 
(Sessions Court must sift evidence if tbe counsel have not done so.) 

^ 3. (’37) AIR 1937 Nag 110 (112) : 38 Cri L Jour 589 : ILR (1937) Nag 123, Fateh 
Mohammad v. Emperor. 

•4. (’36) AIR 1936 Bom 52 (53):60 Bom 599:37 Cr. L. J. 366 (FB), Puttan Hasan 
V. Emperor. (It is not nece.ssary for him to read bis notes of tbe evidence to tbe 
jury, though it may often be desirable to read bis notes of important parts of tbe 
evidence; nor is it necessary for him to go through tbe whole of tbe evidence.) 
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anything but helpful to the jury to take the -u'itnesses one hj* one 
in the order of their examination and to place their disconnected 
statements.® Though it is not necessary for a Judge to read his notes 
of the evidence to the jury, he is not legally prohibited from asking 
the jury whether they have a particular i)iece of evidence in mind or 
■whether it would help them for him to read his notes.® The Judge 
should group the depositions of the witnesses in such a way as to direct 
the attention of the jury to the evidence regarding each particular fact 
sought to he proved.^ He should sift, analyse and marshal the facts in 
■order to enable the jury to weigh the evidence intelligently, to estimate 
the value of each part of it with the rest.® But it is not possible for 
anj’ Judge to bring all the important facts together in one place in the 


■(’09) 9 Cri E Jour 452 (454) : 38 Cal 281 : 1 1. C. 970, Fanindranalh v. Evtperor, 
(’70) 13 Suth W E Cr 23 (24), Queen v. Sheppard. 

■(’03) 5 Bom L E 207 (208), Emperor v. Apuima Devappa. (In this case even 
omission to read material portion of evidence was held to be no gi’ound by itself 
for reversing verdict of jury.) 

(’29) AIE 1929 Cal 765 (76G):57 Cal 248 ; 31 Cr.L.J. 857, Jaii Mali v. Emperor. 

(Only the salient points in evidence should be placed before the jury.) 

‘(’25) AIE 1925 Nag 154 (154) ; 27 Cri L Jour 217, Rahim Beg v. Emperor. 

The conU'ary view expressed in the folloiomg cases is of doubiful authority: 

(’96) 1896 Eat 850 (850), Queen-Empress v. Pakira Venkappa. 

■(’66) 6 Suth W E Cr 92 (93), Empress v. Kally Churan. (Charge of false evidence 
— Both the depositions in full should be laid before the jury.) 

•(’68) 5 Bom H C E 85 (88), Reg. v. Fattehchand Vastachand. 

(’97) 1897 Eat 917 (917), Queen-Empress v. Basvantappa Lingappa. 

(1865) 2 Suth W E Cr 63 (63), Queen v. Sreemunt Adup. 

(’95) 19 Bom 741 (743), Queen-Empress \. Rego Montopoulo. 

5. (’21) AIE 1921 Cal 697 (698) : 22 Cri L .Tour 606, Abdul Rahim v. Emperor. 
(’35) AIE 1935 Sind 145 (166) : 28 Sind L E 397 ; 36 Cri L Jour 1161, Emperor 
v. Sari. (Judge must analyse evidence and not simply read it to jury.) 

•e. (’36) AIE 1936 Bom 52 (53) : GO Bom 599 : 37 Cri L Jour 366 (FB), PtMan 
Hasan v. Emperor. 

7. (’30) AIE 1930 Cal 481 (482) : 32 Cri L Jour 33, Hachani Khan v. Emperor. 

8. (’32) .AIE 1932 Cal 395 (396) : 33 Cri L Jour 486, Akbar v. Emperor. 

(’39) AIE 1939 Cal 610 (611) : 40 Cri L Jour 880, Mohsena Khatun v. Emperor. 
(Charge to jury, if confusing and muddled, giving no assistance to jury, is 
sufficient ground for setting aside verdict of jury.) 

(’38) AIE 1938 Cal 61 (70): 39 Cr.L.J. 161: ILE (1938) 1 Cal 290, Goloke Behari 
V. Emperor. 

■(’37) AIE 1937 Cal 756 (759) : 39 Cri L Jour 182 : ILE (1937) 2 Cal 315, Ekabbar 
■llondal V. Emperor. (Murder by poisoning — Judge should minutely analyse 
evidence before jury.) 

■(’36) AIE 1936 Cal 186 (187) : 37 Cri L Jour 673, Hahi Khan v. Emperor. 

(’31) AIE 1931 Cal 184 (188) : 58 Cal 1051 : 32 Cr. L. J. 836 (FB), Susen Bchary 
Boy v. Emperor. 

•(’98) 2 Weir 500 (501), In re Sugaligadu. (Conflicting evidence on material point 
— Attention of jury should be specially called to it.) 

(’27) AIE 1927 Cal 631 (632) : 28 Cri L Jour 742, Emperor v. Rajab Ali Fakir. 
(’29) AIE 1929 Cal 742 (746) : 57 Cal 740 : 31 Cri L Jour 673, Nagendranath v. 
'Emperor. (Facts must be marshalled underseparate heads and distinct compart- 
ments as they aSeot each separate incident in the story.) 

■(’34) AIE 1934 Cal 169 (171) ; 35 Cri L Jour 601 (SB). Molla Khan Kabuli v. 
Emperor. (Judge should direct the attention of the jury to essential points.) 

■(’34) AIE 1934 Cal 847 (849) : 62 Cal 337 : 36 Cri L -Tour 358, Ilu v. Emperor. 

(“Summing up” does not mean' merely giving summary of evidence.) 

■(•34) AIE 1934 Cal 273 (275) : 35 Cri L Jour 1313, Ram Sumer Ahir v. Emperor. 
(No connected narrative nor any sufficient attempt to sift and marshal the 
evidence against each accused nor to direct jury about its relevance or value or 
what ofience it disclosed — Held there was misdirection.) 

(’3-5) AIE 1935 Cal 534 (537) : 62 Cal 911 : 36 Cr. L. J. 1246, Asanulla v. Emperor. 
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Section 297 charge for the benefit of the jury. Where there are a large number 

Note 6 of important points to be discussed, it is necessary that some of those 

points should he separated by some considerable time from the other 
items of the charge.® 

The charge should he characterised by clearness, coherence^® 
and sequence’^ and great care should be taken to place the evidence 
accurately and vith precision.^® It should not be colourless and 
should not fail to bring before the jury the main circumstances in the 
case.^® It should be delivered in direct and simple language. Involved 
expressions, high-flown, imaginative and fanciful language^'^ and slang 
or colloquial phrases’^ should be avoided. The aim of a jury trial is not 
a psychological examination of the mentality of jurors ; it is concerned 
w'ith the definite proof of a distinct offence and the use of language 
tending to divert the attention of the jury from the main issue to a 
subsidiary point should be avoided.^® As observed in Molla Khan v. 
Emperor,^'' “It is the manner of saying it, the arrangement and 


9. (’38) AIR 1938 Mnd 477 (478) ; 39 Cri L Jour 323, In rc Tlievar Scrvai. 

10. ( 67) 8 Suth W R Cr 87 (88, 93), Queen v. Nolo Kisto Gliose. (In charging 
jury Judge should avoid extraneous and unnecessary argument and discussion.) 

(’08) 8 Cri L Jour 35 (37, 40) : 10 Bom L E 5G5, In re Sliavihhn Lai Jivandas. 
(’70) 13 Suth W R Cr 42 (43), Queen v. Shahahhui Sheikh. 

(’05) 2 Cri L Jour 157 (159) : 1 C. L. J. 159, Shyama Gharan Ghakravarthi v. 
Emperor. (Charge should be free from confusing and irrelevant matters.) 

(’20) AIR 1920 Cal 406 (406) : 21 Cri L Jour 829, Edon Karikar v. Emperor. 
(Charge confusing — Verdict set aside.) 

(’ll) 12 Cr, L, J. 140 (140, 141) : 9 I. G. 788 (Mad), Palavcsa Tevan v. Emperor. 
(The charge lacked lucidity as regards law bearing on the charges and also as 
regards statement of evidence.) 

(’28) AIR 1928 Pat 326'(334) : 29 Cri L Jour 325, Mt. Ghampa Pasinx. Emperor. 
(’33) AIR 1933 Pat 488 (491) : 34 Cri L Jour 892, Sachidanand v. Emperor. 

(’31) 32 Cr. L. J. 1138 (1140) : 134 I. C. 317 (Cal), Emperor v. Jahed Sikdar. (In 
statement of facts in the charge relevant and irrelevant, important and unimpor- 
tant facts should not be mixed together.) 

11. (’34) AIR 1934 Cal 77 (78) : 35 Cr. L. J. 483, Kamiraddi Sheikhv. Emperor. 
(Some sequence is essential; chronological sequence will do; but even an ah^habatical 
sequence is better than no sequence at all.) 

(’31) 1931 Mad W N 129 (131), Manikala Bamanna v. Emperor. 

(’30) 1930 Mad W N 773 (775), SoUyan v. Emperor. 

(’66) 5 Suth AY R Cr 68 (09), Queen v. Jehan Buksh. 

12. (’39) AIR 1939 Gal 610 (611) : 40 Ci'. L. J.8S0, Mohsena Khatunx. Emperor. 
(Judge mixing up .arguments of the defence with the. statement of the case for 
the in’osecution — Charge confusing and rendering no assistance to jury — Held 
it was sufficient ground for setting aside verdict.) 

(’37) AIR 1937 Cal 266 (227) : 38 Cri L Jour 767, Madan Tilakdas x. Emperor. 
(Judge should exercise greatest care in assisting jury when it is difficult to judge 
which side has perjured.) 

(’93) 1893 Rat 644 (651), Queen-Empress v. Yesu. 

13. (’37) AIR 1937 Cal 463 (466) : 38 Cr. L. J. 931, Sarat Ghandra v. Emperor. 

14. (’10) 11 Cri L Jour 538 (539): 7 I. C. 915 (Cal), Harendra Pal x. Emperor. 
(’30) AIR 1930 Cal 430 (432) : 31 Ci’i L Jour 1115, Manohar Mandalx. Emperor. 

[See (’40) 44 Cal AV N 840 (843), Mujaffar Sheikh x. Emperor. (Case depending 
upon circumstantial evidence — Theoretical discourse on what is circumstantial 
evidence in unintelligible language is worthless.)] 

15. (’18) AIR 1918 Cal 88 (92) : 45 Cal 557 : 19 Cr. L. J. d05. Amir uddin Ahmed 
X. Emperor. (Use of expressions which assume the guilt of the accused should be 
avoided.) 

16. (’33) AIR 1933 Pat 488 (492, 493) : ZiGy:.L.Z.Q^2,Sachidanandx.Emperor. 

17. (’34) AIR 1934 Cal 169 (172) : 35 Cri L Jour 601 (SB). 
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stracturo of his charge, ■n’hich 'n'ill make it either of value or valueless 
to the jury.” 

Where there is no suggestion that the summing up tvas open to 
any objection, it should he assumed that the Judge directed the jury 
adequately and properly as to the tveight of the evidence.^- 

Gharge should not he too elaborate or too meagre. — A charge 
sliould not be too summary or meagre.'^ As has been observed above, 
it should sift and analj’se the evidence.-'^ To say to the jury “you have 
heard the evidence: do you find the accused guilty or not?” is no 
charge at all.-^ Nor is it a sufficient compliance v,-ith the lav to say 
that the evidence given is “very poor evidence which standing alone 
amounts to nothing.”"' The evidence given by the witnesses should be 
individually discussed."^ On the other hand, the charge sliould not be 
too elahorater^ It is sufficient if the main, salient and important 
points alone are placed before the jury.-” In fact, in a case where 


18 . (’37) AIB 1937 P C 24 (2G):38Cr.L.J.281(PC), Alexandra Pereira Chandra 
Sehcra v. The King. 

19 . (30) AIB 1930 All 28 (28) ; 52 All 207 : 30 Cr. L.J. 1140, Jagmohan Singh v. 
Emperor. 

(’29) AIB 1929 Cal 170 (171) ; 30 Cr. L. J. 912, Dwarka Das Batragiv. Emperor. 
C99) 1 Bom L B 784 (785), Queen-Empress v. Bahya. 

[See (’95) 1895 Bat 80G (807), Queen-Empress v. Kallappa.] 

20. (’30) AIR 1930 Cal 136 (138): 31 Cr.L.J. 572, Katabar Ealdar v. Emperor. 

21. (’02) 1902 All W X 201 (201, 202), Emperor v. Badal. 

22. (’99) 23 Bom 31G (317), Quecn-Empress v. Gangia. 

23. (’GS) 10 Sutli W B Cr 7 (9), Queen v. Bamgopal Dlmr. 

24. (’37) AIR 1937 Cal 309 (312): 38 Cri L Jour 10G7: I L B (1937) 2 Cal 308, 
Sahcdali Mirdha v. Emperor. (Charge should not be unduly long.) 

(1864) 1 Suth WECr 22 Queen v. MadhubMal. (Whole evidence vas read out 
—Omission to mention details of stolen articles did not amount to misdirection.) 
(’21) AIR 1921 Cnl 73 (74) : 23 Cri L Jour 342, Haricharan Das v. Emperor. 
(There is no misdirection because every point in favour of accused has not been 
put before the jury.) 

(’12) 13 Cri L Jour 821 (823): 40 Cal 367: 17 1. C. 565, Samaruddin v. Emperor, 
(’22) AIB 1922 Cal 107 (114): 49 Cal 573: 23 Cr.L.J. 657, Ahdxtl Salim v. Emperor. 
(’30) AIB 1930 Cal 228 (230): 31 Cri L Jour 916, Tafiz Pramanik v. Emperor. 
(It is not the function of the Judge to repeat to the jury every argument or 
suggestion urged on behalf of the defence.) 

(’34) AIB 1934 Cal 124 (127); 60 Cal 1339: 35 Cr.L.J. 567, ilfaiia?" /Iff y. Emperor. 
(’16) AIR 1916 Pat 236 (238): 1 Pat L Jour 317: 17 Cr. L. J. 353, Eknath Sahay 
V. Emperor. 

(’31) AIE19310udhl71(172): 6 Luet705: 32 Cr.L.J Bb^,Mangal Sincjhv .Emperor. 
(’29) AIB 1929 Nag 295 (297): 31 Cri L Jour 557, Narayan Singh v. Emperor. 
.(Detailed discussion of each and every item of evidence is unnecessary.) 

[Sec also (’37) AIR 1937 Cal 266 (268): 38 Cri L Jour 767, Madan TilaMas v. 
Emperor.] 

25. (’38) AIR 1938 Cal 625 (627):39 Cr.L.J. QGitBrinchnpada Dafadarv. Emperor. 
(’36) AIR 1936 Bom 52 (53): 60 Bom 599: 37 Cr. L. J. 366 (FB), P^lttan Hasan 

V. Emperor. 

(’36) AIB 1936 Nag 103 (105) : 37. Cri L .Tour 607 : 31 Nag L B (Sup) 216, James 
Doiodall V. Emperor. (It is impracticable to set forth every bit of evidence on 
either side to the minutest detail and dilate on the minor discrepancies or con- 
tradictions occurring in the evidence in a meticulous manner.) 

(’30) AIR 1930 Pat 513 (519): 9 Pat 606: 32 Cr. L. J. 72. Bam Samp v. Emperor. 
(’30) AIR 1930 Cal 4.34.(436) : 57 Cal 1162 : 32 Cri L .Tour 111, Jabanttllah v. 
Emperor. (Charge should shortly state salient'points, evidence adduced and points 
for determination with reference to law.) 

(’22) AIR 1922 Cal 192 (193) : 24 Cri L Jour 8, Abdul Gafur Khan v Emperor. 
(’03) 27 Bom 626 (630) : 5 Bom L R 599, Emperor v. Wajiian Shivram. 
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Section 297 numerons points arise witli a greater or less bearing on the main issue, 

Note 6 the Judge cannot be expected to place' them all before the jury; nor 

is it fair to criticise every phrase in his summing up."“ To charge 
the jury at very great length may itself be an obstacle to the jury 
arriving at a correct decision. They are laymen and to enable them 
to come to a correct decision it is necessary that essentials should be 
clearly brought out and not overwhelmed and obscured by too great 
a mass of detail.-' 

Charge should he impartial. — The summing up should be 
disi^assionate and impartial-® and should not create prejudice against 
the accused.-® The Judge should take up neither the role of the Public 

(•16) AIE 1916 Pat 236 (238) : 17 Cri L Jour 353 (355, 356) ; 1 Pat L Jour 317, 
Eknaih Sahay v. Emperor. (In doing so spceclies made by public prosecutor and 
prisoner’s counsel can be taken into consideration.) 

(’81) 7 Cal 42 (46) : 8 C L E 273, Eviprcss v. Eochia 2Ioha(o. 

634) AIR 1934 Cal 142 (143) : 35 Cri L Jour 536, Pajer AH Darji v. Emperor. 
(’14) AIR. 1914 P C 116 (123, 124) : 41 Cal 1023 : 8 Low Bur E 16 : 15 CriL Jour 
309 ; 41 1 A 149 {PG),Ghan7ihig Arnold v. Emperor. (Salient propositions of law 
should be subject of separate analj’sis.) 

(’35) AIR 1935 All 103 (105) : 36 Cri L Jour 612, Aeiskhan v. Emperor, 

26. (’38) AIR 1938 Cal 658 (662) : 40 Cri L Jour 101 : I L R (1938) 1 Cal 636, 
Ahdul Gafnr v. Emperor. 

27. (’40) AIR 1940 Nag 221 (224) : 1940 N L J 264 (267), Bapnrao v. Emperor. 
(’37) AIR 1937 Pat 191 (193) : 38 Cri L Jour 129, Bajendra Naih v. Emperor. 

{Held that meticulous detail which is regarded ns required in charge to jury 
led in this case to actual misdirection on points of real importance.) 

(’33) AIR 1933 Pat 490 (497) : 35 Cri L Jour 56, Emperor v. Ardali Mian, 

[See also (’30) AIR 1930 Cal 180 (187): 37 Cr. L. J. 673, Nabi Khan \. Emperor. 
(Judge should not go into unnecessary details with regard to such aspects of the 
case as are really of very little importance.)] 

28. (’21) AIR 1921 Cal 252 (255) : 23 Cri L Jour 244, Emperor v. Taribidla. 
(Judge should not usurp the functions of an advocate.) 

(’34) AIR 1934 Cal 273 (275) : 35 Cri L Jour 1313, Bam Sumer Ahir v. Emperor. 
(Unjustifiable remarks meant to disparage the case for the prosecution in the eyes 
of the jury amount to misdirection.) 

[See (’35) AIE 1935 All 928 (929) : 37 Cri L Jour 173, Sri Kishen v. Emperor. 
(Judge telling ‘there is no reason to disbelieve a particular witness’ — No evi- 
dence by the defence contradicting that witness — No misdirection.)] 

[Sec also (’37) AIE 1937 Nag 110 (112) : 38 Cri L Jour 589 : I L E (1937) Nag 
123, Falch Mahomed v. Emperor. (Judge not leaving it to the jury to consider 
whether they should believe the defence evidence or no — Misdirection.)] 

29. (’39) AIR 1939 Cal 497 (499): 40 Cr. L. J. 877, Moseladdi v. Emperor. (Jury 
should be cautioned against being influenced against the accused by evidence 
showing or tending to show that the accused were of bad character.) 

(’37) AIR 1937 Nag 110 (112) : 38 Cri L Jour 589 : I L R (1937) Nag 123, Fateh 
Mahomed v. Emperor. (Charge vitiated by a strong bias in favour of the pro- 
secution and a strong bins against the defence.) ' 

(’84) 10 Cal 140 (145) : 13 C L R 358, Hurry Churn v. Empress. (Weak point in 
prosecution evidence not pointed out.) 

(’14) AIR 1914 Cal 549 (550) : 15 Cr.L.J. 147, Of cl Mollah v. Emperor. (Judge’s 
opinion expressed in dogmatic and unqualified terms — Held, there was mis- 
direction.) 

(’29) AIR 1929 Cal 617 (621, 626) : 30 Cri L Jour 993 (SB), Badam Prasad v. 
Emperor. - (Complaint containing prejudicial matter allowed to be read — Judge 
omitting to warn jury not to pay attention to it.) 

(’19) AIR 1919 Cal 439 (440) : 20 Cri L Jour QQl,Affiriiddi Ghakdar v Emperor. 
(’21) AIR 1921 Cal 252 (255) : 23 Cri L Jour 244, Emperor v. Taribulah Sheikh. 
(’22) AIE 1922 Cal 106 (106) : 24 Cr.L.J. 143, Superintendent & Bemembrancer 
of Legal A ffairs v Shy am Sundar Bhumij. 

(’27) AIR 1927 Cal 200 (201, 202) : 28 Cri L Jour 201, Isu Sheikh v. Emperor. 
(Matters not on record were put before the jury.) 
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Prosecutor nor that of the defence counsel.®® He should refer to Section 297 

important pieces pf evidence both for the prosecution and against it.®^ Note 6 

He should not put the case of the prosecution too strongly and fail to 

put the defence case as strongly as it ought to be.®® The usual way of 

charging the jury would be to ask them to start with the presumption 

of the innocence of the accused,®® to trace the history of the case as 

laid before the Court by the prosecution,®^ placing before the jury the- 

evidence for the iDrosecution®® and drawing their attention to the weak 

points, if any, in such evidence;®® then to state the case for the defence 

(’28) AIR 1928 Cal 551 (552) : 30 Cr.L.J. 120, Mahomed Segiriiddin v. Emperor. 

(Case based on circumstantial evidence — Failure to put it to the jury that cir- 
cumstances should be such that there can be no reasonable possibility of inno- 
cence of the accused.) 

(’28) AIR 1928 Pat 31 (33, 34) : 7 PatSO : 28 Cr.L.J. 843, Tajali Mian v. Emperor. 

^30) 32 Cri L Jour 416 (417) : 129 Ind Cas 676 (677) (Cal), Upcndranath Ta v. 

Emperor. 

(’26) AIR 1926 All 429 (430) : 27 Cri L Jour 785, DMraji v. Ahasi. (Jury’s 
attention was not drawn to contradictions in prosecution evidence.) 

(’26) AIR 1926 Cal 139 (141) ; 53 Cal 372 : 27 Cri L Jour 260, KUjiriiddin v- 
Emperor.. (Charge to jury read very much like prosecuting counsel’s speech.) 

[See C24) AIR 1924 Cal 47 (48): 60 Cal 658: 24 Cr. L. J. 838, Eran v. Emperor. 

(’05) 2 Cri L Jour 8 (11) : 9 C W N 69, Yasin Shcilch v. Emperor. (In this case- 
the evidence was fairly put to the jury.)] 

30. (’37) AIR 1937 Cal 266(267) : 38 Or. L. J. 767, Madan Tilalcdas v. Emperor. 

(’78) 1 Cal L R 436 (437), In the matter of Oliinibash Ohosc. 

(’28) AIR 1928 Cal 500 (502) : 29 Cri L Jour 497, Samiuddin v. Emperor. 

31. (’94) 1894 Rat 720 (721), Queen-Empress \. Mahadu. 

(’37) AIR 1937 Nag 110 (112, 113) : 38 Cri L Jour 589 : I L R (1937) Nag 123, 

Fateh Mahomedy. Emperor. (Accepting the prosecution evidence as an established- 
fact and not putting to jury defence evidence — Misdirection.! 

(’36) AIR 1936 Bom 52 (53) : 60 Bom 699 : 37 Cr. L. J. 366 {V^)fFuttan Hasan 
V. Emperor. 

(’ll) 12 Cri L Jour 537 (539) ; 12 Ind Cas 513 (Oudh), Malchul Ahmadv, Emperor, 

(’ll) 12 Cri L Jour 193 (196) : 10 Ind Cas 684 (Cal), Bashidaszaman v. Emperor. 

(1864) 1 Suth W R Cr Letters 10 (10). (It is the Judge’s duty in summing up the 
evidence to lay before the jury all the facts required by them to be determined.) 

(’ll) 12 Cri L Jour 140 (141) : 9 Ind Cas 788 (Mad), Palavesa Tevan v. Emperor. 

(’72) 17 Suth W R Cr 58 (68), Queeti, v. Kissorcc Mohun Duti. (Charge of using, 
forged documents — Judge -n-as rightin drawing jury’s attention to palpable altera- 
tion or blot on the face of the document.) 

(’25) AIR 1925 Cal 729 (734) : 26 Cri L Jour 1009, Jessarat v. Emperor. 

(’26) 23 Cri L Jour 19 (22) ; 99 Ind Cas 61-(Cal), Mamat Aliy. Emperor. (Omission- 
to direct jury'upon an important point in favour of the accused amounts to a 
misdirection.) 

■[6'ee (1865) 4 Suth W RCrl8(18),QweenT..<ln{y Sheikh, (There was no summing- 
up in this case.)] 

32. (’40) 1940 M W N 97 (100), Pateyya v. Emperor. (Failure to put before the- 
jury points which are favourable to the accused is a misdirection which vitiates- 
the trial.) 

(’33) -UR 1933 Cal 426 (428) : 34 Cri L Jour 533 (SB), Asraf Ali v. Emperor. 

[Sec also (70) 14 Suth "W R Cr 59 (62), Queen v. Hurry Prosad^ 

33. (’31) AIR 1931 Cal 796 (798) : 58 Cal 1095 : 33 Cri L Jour 196, Emperor v,. 

Tazem Ali. 

34. (’05) 2 Cri L Jour 311 (313) : 1 C. L. J. 385, Panchu Mondal v. Emperor. 

(’29) AIR 1929 Pat 34 (35) : 7 Pat 153 : 30 Cri L Jour 273, Wajid Aliy. Emperor. 

[Sec (’66) 6 Suth W R Cr 64 (64), Empress v. Mohabur Singh.'] 

35. (’07) 5 Cr.L.J. 427 (430): 34 Cal 698:11GWN666, JafwdmATaf/i v. Emperor. 

(’18) AIR 1918 Cal 314 (315, 318) : 19 Cri L Jour 81, Asro/ Ali v. Emperor. 

{’29) AIR 1929 Cal 244 (246) : 56 Cal 566 : 30 Cr. L. J. 1031, Debendra Narayan 

y. Emperor. 

36. (’37) AIR 1937 Cal 266 (267):38Cr. L.'J. 767, Madan Tilakdas y. Emperor. 

(If he feels that there is something extremely suspicious about the prosecution' 
case, he ought to show his hand to the jury — Heisnot a mere judicial automaton.)' 
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^Section 297 in sufficient detail^' and to draw the attention of the jury to all the 

Note 6 points in favour of the defence^^ even though the accused or his 

pleader omitted to raise®** or did not lay much stress on such points.'*** 
The Judge should not tell the jury that if they find that the defence 
case is a false one it is an element in favour of the prosecution and 
that the falsity of the defence may have the effect of confirming them 
in their belief that the prosecution story is true. But, if such language 
is employed, it should always he accompanied by the legal caution 
tliat the onus of iiroving explicit guilt is upon the prosecution alone.** 
The Judge should not try to explain away points favourable to the 
accused*® or ridicule the defence.*® A Judge in his charge to the jury 
should not make an appeal or exhortation to the jury such as “The 
whole Karachi is watching you. The whole commercial world is 
watching you.” For, in doing so, the Judge passes beyond the limits 
of wise guidance or advice and introduces extraneous considerations 
in the charge which may not leave the jury to come freely to their 

{’37) AIR 1937 Cal 2G9 (272) : 38 Cri L .Tour 1018, Sanyasi Gain v. Einycror. 

(Charge held defective and conviction set aside.) 

(’3G) 1936 OWN 187 (190), Bcliari v. Emperor. (Case of dacoity — Guilt’of accused 
depending entirely upon identification — Jndge slionld point out shortcomings of 
prosecution witnesses in his charge to jury.) 

{’GG) 5 Suth W B Cr 13 (13), Queen v. Ghoonce. 

(’29) 1929 Mad W N 91G (947, 952), Doraiswamy v. Emperor. 

(’28) AIR 1928 Cal G90 (691); 5G Cal 145: 30 Cr.L..1. 350, Emperor. 

[See (18G5) 3 .Suth W R Cr 29 (31), Empi'css v. Boidnath Singh.] 

37. (’88) 1888 Rat 42G (427), Quccn-Emifrcss v. Batin. 

[See also (’33) AIR 1933 P C 124 (131, 133) : 34 Cri L Jour 322 (332, 333) (PC), 
Diuarlcanalh v. Emperor.] 

38. (1900) 4 Cal W N 19G (200), Bahamzat AH v. Empress. 

(’37) AIR 1937 Cal 2G9 (272) : 38 Cri L .Tour 1018, Sanyasi Gain v. Emperor. 

■(’29) 1929 Mad W N 94G (947, 948), Doraiswamy v. Emperor. (It is the Judge’s 
duty to put strong as well as weak points in the prosecution case to the jury.) 
■(’15) AIR 1915 Bom 249 (251, 252) : 40 Bom 220 : 17 Cri L Jour 133, FaJdra 
Appaya v. Emperor, 

(’71) 15 Suth W R Cr 37 (39, 40), Qncen v. Mahiina Ohundcr Das. 

•(’15) AIR 1915 Cal 773 (783) : IG Cri L Jour 5G1 (570) (FB), Emperor wTJpendra- 
natli Das. (Per Jlukerjco, J.) 

39. (’40) AIR 1940 Nag 221 (224) : 1940 N L J 264 (2G7), Bapurao v. Emperor. 
(’24) AIR 1924 Cal 257 (282) : 25 Cri L Jour 817 (FB), Emperor v. Barendra 

Kumar. (But there must be evidence in support of such point.) 

'(’30) AIR 1930 Cal 442 (442, 443) ; 31 Cri L Jour 1203, Kuti v. Emperor. (There 
must be some evidence in support of such point.) 

•(’33) AIR 1933 Cal G5G (C58) ; 34 Cri L .Tour 1078, Golap Ali v. Emperor. (Do.) 
'(’28) AIR 1928 Cal 700 (702) : 30 Cri L Jour 799, Ajgar Sheikh v. Emperor. (Do.) 
■(’30) AIR 1930 Sind 308 (309) : 32 Cri L .Tour 172, Mahomed Khan v. Emperor. 
(Accused unrepresented — Likely arguments that would have been advanced by 
pleader if the accused had been represented should be brought to the notice of 
the jury.) 

40. (’17) AIR 1917 Mad 335 (335) ; 17 Cri L Jour 19 (19). In re Sangain. (Evi- 
dence about defence of alibi was not summed up — Retrial ordered.) 

41. (’37) AIR 1937 Cal 463 (4G5) : 38 CriLJour931, Sarai Chandra v. Emperor. 
■(’37) AIR 1937 Cal 266 (268) : 38 Cri L Jour 767, Madan Tilakdas v. Emperor. 

42. (’99) 2 Weir 501 (502, 503), In re Boga Yasantugadu. 

■(’13) 14 Cri L Jour 623 (623) : 21 Ind Cas 671 (Mad), In re Suhhu Thevan. 

■(’99) 2 Weir 3SG (386), Kisakedath Univani v. Empress. • 

43. (’25) AIR 1925 Sind 116 (119) : 25 Cri L Jour 761, Topandas v. Emperor. 
(Defence ridiculed even before the discussion of evidence had been entered upon 
— Held this had a misleading effect on the minds of the jury.) 
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conclusions.^^ Whei4 there are discrepancies in the evidence the Judge 
should not merely sa 3 ’' that there are discrepancies but should point out 
what they are.^® It will not he proper to advise the jury to disbelieve a 
man who has given consistent evidence merely because there are a few 
minor.discrepancies;^°noris it proper to put before the jury hj’pothetical 
or speculative cases, for which there is no foundation in evidence.^^ 

■ But, having regard to S. 298, snb-s.(2), it is proper and reasonable 
for the Judge to direct the jury as to the weight to be attached to the 
evidence called at the trial, provided that the Judge takes care to 
caution the jury that they are the sole judges of all questions of fact."*^ 


44. (’39) AIB 1939 Sind 209 (216) : 41 Cri L Jour 28 : I L B (1940) Kar 249, 
Showaram v. Emperor. 

[See (’25) AIR 1925 Sind 116 (122) ; 25 Cri L Jour 761, Topandas v. Emperor.’] 

45. (’88) 2 Weir 493 (494), In re Anchula Nallacliarla Naidti. 

(’36) AIB 1936 Bom 52 (53) : 60 Bom 699 ; 37 Cri L Jour 366 (FB), PiUtan 
Hasan v. Emperor. 

(’66) 5 Suth W B Cr 70 (71), Queen v. Btcrjo Baric!:. (In summing up of a case 
tried with the aid of assessors.) 

(’27) AIB 1927 Cal 200 (202) : 28 Cri L Jour 201, Isu Sheik v. Emperor. 

(’76) 26 Suth W B Cr 54 (54), Queen v. Ghundcr Kumar Mucoomdar. 

(’84) 11 Cal 10 (13), Lein Tu v. Queen-Empress. 

[Sec also (’38) AIR 1938 Pat 575 (576) : 40 Cr.L. .1. Zi,Bula!c Gope v. Emperor, 

■ (Defence relying on omissions by witnesses before police and Court — Court 
should draw attention of jury to those omissions and if it thinks that omissions 
were due to certain circumstances, it should leave jury to decide value of such 
omissions — General observations however create wrong impressions on jury.) 

■ (’38) AIB 1938 Pat 579 (584) : 40 Cri L Jour 147, Yusuf Mia v. Emperor.] 

46. (’20) AIB 1920 Pat 575 (575, 570) : 22 Cr. L. J. 1250, Baifnath Mahton v. 
Emperor. 

(1804) 1 Suth W B 17 (17), Queen v. Bustce Khan. 

47. (’30) AIR 1930 Bang 421 (425) ;37Cr,L.J. 1050: 14 Bang 716 (FB), Emperor 
V. Nga E Pc. (Judge not bound to enter into an irrelevant explanation on case 
not raised by accused — This may have the cHect of misguiding the jury.) 

(’15) AIR 1915 Cal 773 (779, 782) : 16 Cri L Jour 561 (671) (FB), Emperor v. 
TJpendranath Das. 

•(’32) AIR 1932 Bom 279 (285) : 56 Bom 434 : 33 Cr. L. J. 613, Vasudeo Bahvant 
V. Emperor. 

(’33) AIR 1933 Pat 481 (484, 485) : 34 Cr. L. J. 828, Emperorx.Kamcslmar Lai. 

(’16) AIR 1916 Low Bur 114 (122, 123) : 17 Cr. L. J. 49 (52, 54, 58) : 8 Low Bur 
Bui 306 (FB), Nga Mya v. Emperor. 

[See (’28) AIB 1928 Pat 139 (141) : 6 Pat 572 ; 29 Cr.L.J. 626, Nathitni Honia 
V. Emperor.- (In this case the High Court held on facts that the Judge did not 
put any hypothetical case as there was evidence.)] 

48. (’40) AIB 1940 Nag 221 (224), Bapurao v. Emperor. 

(’38) AIB 1938 Cal 658 (661) : 40 Cri L Jour 101 : I L R (1938) 1 Cal 636, Abdul 
Gajur V. Emperor. (Judge discussing evidence and leaving decision on every 
piece of evidence to jury — Mere fact that presentation of evidence to jury is 
coloured by opinion of Judge does not amount to misdirection.) 

(’37) AIR 1937 Nag 110 (112) : 38 Cri L Jour 589 : I L B (1937) Nag 123, Fateh 
Mohammad v. Emperor. (It is not enough if after giving his opinions as definite 
facts, the Judge merely does lip-service to his duties by stating at the end of the 
charge that jurors should come to their own conclusion.) 

(’30) AIR 1936 Oudh 164 (164) : 87 Cr.L.J. 182 : 11 Luck 687, Satdeov. Emperor. 

(’30) 1936 OWN 201 (203), Wajid Husain v. Emperor. 

(’36) 37 Cr. L. J. 17 (18) : 158 I G 172 (Lah), Harold H. Watson v. Emperor. 

(’34) AIR 1934 All 1032 (1033) : 36 Cr. L. J. 322, Bansi Dhar v. Emperor. 

•(’34) AIR 1934 All 326 (328),: 35 Cr.L.J. 688, Sumera v. Emperor. (Judge giving 
dogmatic and- unqualified opinion on question of fact of cardinal importance — 
This amounts to misdirection.) 

•(’34) AIR 1934 Cal 757 (757) :'35 Cri L Jour 1487, Hossain Ali v. Emperor. 
(Expression of opinion on matters of evidence is not misdirection where J udge 
■warns that the jury are not bound to accept his opinion on questions of fact.) 

2Cr.l06. 
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After the Judge has summarised the evidence for the prosecution 
and the defence, he should tell the jury that though they do not 
believe the defence, it does not follow that they must believe the 
prosecution. Giving such a direction at the end of the charge will not 
amount to misdirection.”*® 

Summing up is not rendered unnecessary hy reason of counsel 
having addressed jury. — The sufficiency of a charge to the jury 
must depend largely upon the special circumstances of each case such 
as the constitution of the jury, their intelligence and education, the 
elaboration with which the case has been conducted, the skill of the 
defence and a variety of other circumstances.®® But the Judge will not 
be relieved of the duty of placing before the jury the important facts of 
the case simply because the counsel have addressed long arguments to 
them.®* It is necessary that the jury should learn from the J udge what 
are the important points to which their attention should be directed.®® 

Effect of omission to refer to defence case. — An omission to 
refer to the case of the defence or the failure to deal with it in an 
adequate manner will vitiate the trial.®® Where, however, the defence 


(’35) AIR 1935 Rang 214 (216) : 13 Rang 141 : 36 Cr. L. J. 1232, E. TF, Scott v. 
Emperor. (A Judge charging the jury docs not fulfil his duty if he merely reiterates 
the evidence given hy the witnesses for the prosecution and the defence, and then- 
leaves the jury to decide the case one way or another.) 

(’35) AIR 1935 Pat 263 (265, 266) : 14 Pat 225 : 36 Cri L Jour 1026, Harilal v. 
Emperor. (Criticisms of and exposures of weak points in arguments on behalf 
of defence do not amount to misdirection if jury are warned that they are 
not bound by such expressions of opinion.) 

(’35) AIR 1935 All 928 (929) : 37 Cri L Jour 173, Sri Kishen v. Emperor. (Judge 
expressing opinion on question of fact under S. 298, sub-s. (2) — It is not necessary 
on every occasion when he expresses such opinion to tell jury that they are sole 
judges of questions of fact; it is enough if this point is mentioned at the end of 
the charge to the jury.) 

[See (’38) AIR 1938 Cal 460 (462) : 39 Cr. L. J. 674, Ehadi Khan v. Emperor. 
(Having admitted a document Judge should leave it to the jury as to what 
weight they would allow to the evidence — Nor should he give his reasons for 
admitting document in evidence.)] 

49 . (’38) AIR 1938 Cal 658 (662) : 40 Cr.L.J, 101 : 1 L R (1938) 1 Cal 636, Ahdnl 
Oafur V. Emperor. 

50. (’73) 20 Suth W R Cr 41 (42), Queen v. Nimchand Mukcrjec. 

(’23) AIR 1923 Pat 238 (239) : 24 Cri L Jour 495, Gajo Singh v. Emperor. 

(’31) AIR 1931 Oudh 171 (171, 172) ; 6 Luck 705 : 32 Cr.L.J. 858, Mangal Singh 
V. Emperor, 

(’03) 27 Bom 644 (651) : 4 Bom L R 683, Emperor v. Malgowda Basgowda. 

(’18) AIR 1918 Pat 201 (208) : 19 Cri L Jour 886, Bam Bhagwan v. Emperor. 

(’10) 11 Cr. L. J. 13 (14);3 Sind L R 102 : 4 I. C. 597, Imperator v. Mininoasayo.. 

51. (’28) AIR 1928 Cal 269 (270), Abdul Basok v. Emperor. 

(’82) 10 Cal L R 4 (6), JugtU Mohince Dassee v. Madhu Sudhan Butt. 

(’03) 27 Bom 644 (651) : 4 Bom L R 683, Emperor v. Malgoioda Basgowda. 

(’34) AIR 1934 Nag 94 (95, 96):30 NagLR 262:35 Cr.L.J. 957, Abdul Asis v. Emperor. 

(’27) AIR 1927 Oudh 259 (260) : 2 Luck 597 : 28 Cri L Jour 683, Nahrumal v. 
Emperor. (Judge ought to have repeated in some form the gist of the counsel’s 
argument.) 

52. (’19) AIR 1919 Cal 142 (144) : 20 Cri L Jour 300 (FB), Bcary v. Emperor. 

53. (’91) 1891 Eat 581 (582), Queen-Empress v. Dhamba. (Charge should not 
confine itself to case for the prosecution.) 

(’26) AIR 1926 Mad 370 (370) : 27 Cri L Jour 176, In re Ambalam. (Defence .case' 
was not adequately put before the jury ) 

(’37) AIR 1937 Cal 269 (272) : 38 Cri L Jour 1018, Samjasi Gain v. Emperor. 
(Evidence not properly put before jurors — ^Weaknesses in prosecution evidence not. 
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•was not specific but consisted in merely denying the charge coupled Section 297 

•with destructive criticism of the prosecution evidence, it was held that Notes 6-7 

it •was enough if the Judge drew the attention of the jury to the 
discrepancies in the prosecution evidence and the criticisms advanced, 
and that no useful purpose would be served by formally charging the 
jury that the defence was a denial of the prosecution case.®* 

Alloxoing jury to have experiment as to question of identifica- 
tion. — See the undermentioned case.®® 

7. Summing up where there are several accused. — Where 
there are several accused the Judge should deal with the evidence 
relating to each of the accused,* that is to say, he must point out to 

pointed ont but points in favour of accused omitted — Charge is defective and 
misleading — Conviction and sentence of accused must be set aside.) 

(’3G) AIR 193G Bom 52 (S3) : GO Bom 699 : 37 Cr. L. J. 36G (FB), Piittan Hasan 
V. Emperor. (Judge referring generally to defence suggested in cross-examination 
of prosecution witnesses.) 

(’22) AIR 1922 Cal 124 (126) : 23 Cr.L.J. 567, Emperor v. Dnrga Cliaran Bepari. 

(Jury’s attention was not drawn to discrepancies.) 

(’74) 11 Bom H C R 166 (169), Beg. v. Sahharam Mnhtindji. (Evidence properly 
admitted was withheld from the jury.) 

(’89) 1889 Rat 484 (486), Queen-Empress v. Ardeshir. (Case under S. 405, Penal 
Code — Omission to charge jury as to the necessity of strict proof of mens rca.) 

(’03) 5 Bom L R 207 (209), Emperor v. Appunna Devappa. (In this case it was 
held that there was no omission.) 

(’04) 6 Bora L R 31 (32 , 33), Emperor v. Mira Gajbar. (Judge ashed the jury to neglect 
all oral evidence and concentrate their attention on documentary evidence alone.) 

(’20) AIR 1920 Cal 527 (523) : 21 Cr. L. J. 670, Abdul Gafur v. Emperor. (Jury’s 
attention was not drawn to most material contradiction.) 

(’OS) 16 Mad LJonr541 (511) : 4MLT194, InrcGangiBcddiBuchanna. (Omission 
to refer to pica of alibi and to the evidence bearing thereon.), 

(’12) 13 Cr. L. J. 271 (272): 14 Ind Cas 655 (Mad), Venkattan v. Emperor. (Facts 
favourable to accused elicited in cross-examination not brought to the notice of 
the jury.) 

(’24) .tUR 1924 Mad 230 (230) ; 25 Cr. L. J.209, Mayandi Thevan v. Emperor. (In 
this ca.se omission to refer to defence evidence was held immaterial.) 

(’32) AIR 1932 Oudh 23 (24, 25) : 7 Luck 390 : 33 Cri L Jour 167, Sita Bam v. 

Emperor. (Failure to draw attention of the jury to the fact that there was no 
corroboration of complainant’s evidence as against certain accused.) 

(’23) AIR 1923 Cal 517 (519) : 50 Cal 318 : 25 Cri L Jour 467 (470), Mahomed, 

Yunus v. Emperor. (Failure to warn the jury that a statement made by a certain 
accused was not a confession and could not therefore be used against his co- 
accused.) 

(’90) 14 Bom 115 (144), Queen-Empress v. Magan Ball. (Omission to tell the jury 
that the evidence of the accomplice was uncorroborated.) 

(’33) AIR 1933 Cal 833 (834) : 35 Cri L Jour 508, StirendraNalh Dasv. Emperor. 

(Rape — Failure to warn jury not to accept girl’s evidence without corroboration.) 

[See (’40) 1940 Mad W N 97 (100), Pateyya v. Emperor. (Improper exclusion of 
relevant evidence attempted to be let in on behalf of the accused and failure to lay 
stress on the fact that all the prosecution witnesses were interested amounts 
to misdirection.) 

(’33) AIR 1938 Pat 575 (576) : 40 Cri L Jour 34, Buldk Gopc v. Emperor."] 

54. (’32) AIR 1932 Cal 536 (537) : 59 Cal 1123 : 33 Cr. L. J. 694, Israil v. Emperor. 

(’35) AIR 1935 All 928 (929,930) : 37 Cr. L.J, 173, Sri Eislienv. Emperor. (Where 

there is no evidence for the defence, a discussion of only the prosecution evidence 
cannot be attacked as one sided.) 

55. (’34) AIR 1934 Cal 744(745): 36 Cr.L.J. 129, SarupAli v. Emperor. (Evidence 
as to accused being identiGed in diffused light from electric torches — Judge while 
charging jury as to evidenceof identification allowing jury to have experiment with 
such torches in absence of accused — Ecfd that the procedure was gravely irregular.) 

Note 7 

1. (’40) ^ilR 1940 Pat 417 (419) : 41 Cri L J 738, Judagi Gope v. Emperor. 

( ’40) 1940 Mad W N 97 (100), Pateyya v. Emperor. 
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Notes 7-8 


the jury exactly' the evidence against each of the accused separately.; 
it is not sufficient if he simply aslcs the jury to consider the case of 
each accused separately.^ But it is a wrong method of approach to 
summarise the evidence against each of the accused persons and ask 
the jury at the end of each summary if the accused has been falsely 
imidicated, therebj' putting before them a false issue which is likely 
to misguide them into thinking tliat unless they are satisfied that the 
ease is false, they must find the accused guilty.^ 

The Judge should not in his charge to the jury merely use the 
word ‘accused’ leaving the jury in considerable doubt as to which 
accused he refers; he should make reference to each accused separately.^ 

See also the undermentioned case." 

8. Direction to recommend for mercy. — The jury should 
not he directed by the Judge to recommend the accused to mercy.^ 
Where the jury returned a verdict of guilty and, at the same time, 
recommended the accused to mercy, it was hold that the recommen- 
dation for mercy did not imply that the jury did not believe the 
accused to he guilty at all.“ 


(’39) AIR 1939 Sind 209 (214) : 41 Cri L Jom* 28 : ILR (1940) Ear 249, Shcwaram 
V. Emperor. (Where the Judge in his charge to the jury has not sufficiently dis- 
tinguished the cases of each of the trvo accused who are being tried and whose cases 
are widely different, so as to make a difference on the admissibility of evidence, it 
amounts to a misdirection.) 

(’38) AIR 1938 Cal 475 (470) : 39 Cri L Jour 751, Katyayani Dasi v. Emperor. 
(’38) AIR 1938 Pat 579 (583) : 40 Cri L Jour 147, Ynsuf Mia v. Emperor. 

(’37) 1937 M W N 737 (liiS), Nachappa Goiindanv. Emperor. (Omission to do this 
is a very serious defect.) 

(’30) AIR 1930 Cal 180 (187) : 37 Cri L .Tour 673, Nahi Khan v. Emperor. . 

(’36) 1930 0 W N 201 (203), Wajid Husain v. Emperor. 

(’07) 5 Cri L Jour 78 (80) : 30 Mad 44, Mari Yalayan v. Emperor. 

(’08) 7 Cri L Jour 358 (358) (Mad), In rc Acchabha Beori. (Jury should be warned 
that the confession by one accused inci'iminating himself cannot be used against 
the other accused.) 

(’01) 2 Weir 517 (518), Dalcslihiavinrlhi v. Public Prosecutor. 

(’94) 2 Weir 514 (514), In re Veerappan. ' 

(’95) 1895 Rat 748 (749), Quccn-Emprcss v. Mcnga Bndhia. 

(’10) 11 Cri L Jour 538 (539) : 7 Ind Cas 915 (Cal), Harendra Pal v. Emperor. 
(’20) AIR 1920 Cal 900 (907) : 47 Cal 40 : 21 Cri L Jour 775, Hcmania Kumar 
PatUalc V. Emperor. (Attention of the jury must be invited to each of the accused’s 
statement to the charge framed against him.) 

(’35) AIR 1935 Cal 534 (537) : 62 Cal 911 : 30 Or. L. J. 1246, Asanullav. Emperor. 
(To hang a lot of number of witnesses round the neck of each accused without 
any discussion of the evidence given by the witnesses is not the way of carrying 
out the above rule.) 

(’34) AIR 1934 Cal 273 (275) : 35 Cri L Jour 1313, Bam Sumer Ahir v. Emperor. 

2. (’36) AIR 1936 Cal 186 (187) : 37 Cri L Jour 673, Nabi Khan v. Emperor. 

3 . (’40) 44 Cal W N 840 (843), Miijjaffar Shcilch v. Emperor. 

4. (’36) AIR 1936 Cal 186 (189) : 37 Cri L Jour 073, Habi Khan v. Emperor. , 

5. (’38) AIR 1938 Mad 858 (860) : 40 Cri L Jour 355, Arumugam v. Emperor. 
(Charge under S. 401 of being members of gang — Evidence that big gang was 
committing acts of depredation all over India and that some of the accused were 
found associated together in crime characteristic of gang is sufficient to justify 
Judge, on very little proof of association, in leaving it to jury whether particular 
accused was member of gang.) 

Note 8 

1 . (70) 14 Suth W R Cr 40 (46), Queen v. Dassea Musulmany. 

2. (’30) AIR 1930 Pat 40 (48) : 37 Cri L Jour 320, Hari Mahto .7. Emperor. 
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9. “Laying down the law by which the jury are to be 
guided.” — There should be only one charge to the jury both on the 
facts. and on the law. It is illegal to comment upon the evidence and 
ask the jury to consider whether the prisoner is guilty and then to 
explain the law and take their verdict as to what offence the prisoner 
is guilty of.^ The Judge should explain to the jury his own view of 
the law, but should not refer it to the High Couft.^ 

The discussion of legal matters should be introduced in the 
charge in appropriate places, as and when something occurs in the 
discussion of the evidence which gives rise to them, and necessitates 
their application. 

Blcments of offence should be explained. — The Judge should 
draw the attention of the jury to the offence with which the accused 
is charged and explain to them clearly and fully the various ingredients 
which should be proved in order to find the accused guilty of that 
offence,^ It should not be presumed that the jurors are aware of 
the necessary elements which constitute an offence or the legal 
distinction between one offence and another,* Wherever necessary the 
Judge should charge the jury as to the necessity of strict proof of 
mens rea, of fraudulent intention, etc.®; if the evidence discloses that 
the accused comes under the exceptions to a particular offence or the 
general exceptions under chapter iv of the Penal Code, he should 

Note 9 

1. (’88) 2 Weir 493 (494), In re Anchula Nallacharla Naidu. (Accused was 
charged in this case with offences under Ss. 408, 881, 411, Penal Code) 

2. (1805) 3 Suth W E Cr Letters 18 (18), In re Umbica Churn Sircar, 

2a. (’33) AIR 1935 Cal 534 (530): 02 Cal 911:30 Cr.L..T. 1240 Asanulla y. Emperor. 
(A direction about reasonable doubt should appear at the end of the charge.) 

3. (’40) AIR 1940 Lah 87 (88) : -41 Cri L Jour 482, A. M. Zlatlmos v. Emperor, 
(This is particularly necessary in a case where the main charge is cheating as 
the definition of cheating is not exactly what an ordinary layman in the ordi- 
nary use of the English language would understand by the term.) 

(’39) AIR 1939 Bom 457 (459) : 41 Cri L Jour 170 :ILE (1939) Bom 648, Emperor 
V. Jhina Soma. (But omission to do so does not vitiate trial if it has not occa- 
sioned failure of justice.) 

(’^7) AIR 1937 Cal 458 (459) : 38 Cri L Jour 960, Mahomed Shari Jf Khan v. 
Emperor. (Failure of Judge to explain to the jury the implication of a conspiracy 
to commit on offence under S. 326, held amounted to misdirection.) 

(1864) 1 Suth W fi, Cr Letters 10 (11). 

(’07) 5 Cri L Jour 168 (170) : 9 Bom L R 153, Emperor v. Mahamad Khan. 

(’30) AIR 1930 Cal 433 (434) ; 31 Cr. L. J. 1092, Md. Jalal-xid-din v. Emperor. 
(’20) AIR 1920 Cal 564 (564):47 Cal 795 :3lCr.L.J 6di, Kassimuddin v. Emperor. 
(’30) AIR 1930 All 24 (25) : 31 Cri L Jour 33, Emperor v. Mohammad Israil, 
(’07) 30 Mad 44 (45) : 5 Cri L Jour 78, Mari Valayanv. Emperor. 

(’24) AIR 1924 Ondh 411 (412) : 25 Cri L Jour 1129, Naiuab AH v. Emperor, 
(Omission to explain not a technical defect.) 

(’35) AIR 1935 Oudh 175 (176) : 35 Cri L Jour 507, lagan v. Emperor. (What is 
meant by term “robbery” must be explained.) 

4. (’35) AIR 1935 Oudh 175 (176) : 35 Cri L Jour 507 (508), lagan v. Emperor. 

5. (’37) AIR 1937 Pat 440 (444) : 38 Cr.L.J. 919 : 16 Pat 413, Bameshwar Singh 
V. Emperor. (Charge of kidnapping and abduction —'Jury finding accused not 
guilty of kidnapping and finding girl to be over sixteen years — Story of prosecution 
that girl was taken away for marriage without her consent — Charge to jury not 
referring to such, intention — HeZdnon-direotionamounted to serious misdirection.) 

(’89) 1889 Rat 484 (486), Queen-Empress v. Ardeshir. 

[See (’25) AIR 1925 Cal 494 (496) : 25 Or. L. J. 1386, Abdul Gani v. Emperor. 
(Unlawful assembly case — Judge must mention any charges that may be in 
the common objects of the unlawful assembly.)] 
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Seotion 297 explain those exceptions also/’ Sec the undermentioned cases/ where 
Note 9 the various High Courts have given directions as to how particular 
sections should ho explained. 

6. (’2G) Am 192G Cal 1107 (1108) : 27 Or. L. J. 1402, Jahur Shaikh Emperor. 
[See also (’38) AIR 1938 Cal G (9) : 39 Cr. L.’J. 308, Emperor y. Durga Charan. 

(Charge in murder case — Attention of jury drawn to positions that on evidence 
no question of exceptions to S. 300, Penal Code, arose — Held, there was no 
misdirection.) 

(’37) AIR 1937 Bom GO (Gl) ; 38 Cri L Jour 327, Emperor v. Mahomed Adam. 
(Charge to jury — Intention to cause death and actual death proved — Charge 
should be of culpable homicide amounting to murder — .Inry to determine excep- 
tions under S. 300, Penal Code — Judge should not prejudge nature of oficneo.)] 

7. ('39) AIR 1939 Bom 457 (459) : 41 Cri L Jour 17C : I L R (1939) Bom G48, 
Emperor v. Jhina Soma. (It is incumbent upon the Judge to explain what is 
culpable homicide under S. 299, Penal Code, and under what circumstances 
culpable homicide amounts to murder, and under what circumstances it does not, 
under S. 300, Penal Code.) 

(■39) AIR 1939 Pat 53G (539) : 41 Cri L Jour 1 ; 18 Pat C98, Saehinder Eai v. 
Emperor. (S. 3GGA, Penal Code — W’hcre there is no exact evidence of age, the 
Judge should strongly emphasixe this feature of the case and clearly direct the 
jury that if they are not completely satisfled that it has been established that the 
girl was under eighteen they are bound to acquit upon that charge.) 

(’38) AIR 1938 Cal 475 (47G) : 39 Cri L Jour 751, Kalyayani Dasi v. Emperor. 
(S. 3GG and S. 3GGA, Penal Code.) 

(’87) Am 1937 Cal 309 (312) : 38 Cr.L.J. 10G7 : I L R (1937) 2 Cal 308, Sahedali 
Mirdha v. Emperor. (Ss. 149 and 304, Penal Code.) 

(’37) AIR 1937 Pat 191 (195) : 38 Cri L Jour 129, Bajcndra Nath v. Emperor. 
(Ss. 411 and 414, Penal Code.) 

(’30) AIR 1936 Cal 675 (676) : 38 Cr. L. J. 176, Sajnarali v. Emperor. (In cases 
under S, 36G, the Judge should put a specific question to the jury as to the con- 
clusion they have come to in relation to the age of the girl whose mal-treatment 
has been the subject of the charge.) 

(’73) 20 Suth W E Cr 70 (71) : 13 Beng L E App 20, Queen v. Nohin Chundcr 
Banerjec. (S. 84, Penal Code — Murder committed while labouring under strong 
passious and feelings — Insanity cannot be presumed.) 

(’71) 16 Suth W E Cr 30 (37) : 8 Beng L E App 21, Queen v. Zulfukar Khan. 
(S. 85, Penal Code.) 

(’28) Am 1928 Cal 2G9 (270), Abdul Eeanh v. Emperor. (S. 97, Penal Code.) 

(’27) Am 1927 Cal 257 (259) :53 Cal 980:28 Cr.L.J. 273, Ascruddin v. Emperor. 
(S. 9G, Penal Code.) 

(’24) AIR 1924 Cal 776 (777) : 26 Cri L Jour 48, Bascruddi Sheikh v. Emperor. 
(S. 103, Penal Code.) 

(’23) AIR 1923 Cal 517 (519) : 50 Cal 318 ; 25 Cr. L. J. 4G7, Muhammad Yunus 
V. Emperor. (Ss. 100 and 101, Penal Code.) 

(’21) Affi 1921 Cal G97 (G98) : 22 Cri L Jour GOG, Abdul Eahim Mir v. King- 
Emperor. (Ss. 96 to 103, Penal Code.) 

(’ll) 13 Cri L Jour 26 (2G) : 13 Ind Cas 218 (Cal), Mchar Sardar v. Emperor. 
(S. 99, Penal Code.) 

(’09) 9 Cri L Jour 443 (444, 445) : 36 Cal 29G : 1 I. C. 973, Baijnath Dhanuk v. 
Emperor. (S. 99, Penal Code.) 

(’08) 7 Cr.L.J, 25G (2G2,2G4):35Cal368, Kabiruddin v. Emperor. (S. 99, 1.P.C.) 
(’72) 17 SuthWRCr45(45), Queen v. Mookhtaram Mundle. (S. 100, Penal Code.) 
(’31) AIR 1931 Cal 757 (759) : 58 Cal 1228 : 33 Cri L Jour 79 (SB), Emperor v. 
Amodc Ali Sikdar. (S. 109, Penal Code.) 

(’20) AIR 1920 Cal 966 (9G7) ; 47 Cal 40 : 21 Cr. L. J. 775, Jlemanta Kumar v. 
Emperor. (Do.) 

(’12) 13 Cri L Jour 715 (715) : 16 I. C. 523 (Cal), Jamiruddi Biswas v. Emperor. 
(S. 114, Penal Code.) 

(’20) AIR 1920 Cal 834 (834) ; 22 Cr. L. J. 448, Eaja Khan v. Emperor. (Do.) 
(’16) AIR 1916 Cal 355 (355) : 17 Cri L Jour 92 (93), Abdul Sheikh v. Emperor. 
(S. 141, Penal Code — It is essentially necessary to mention what an unlawful 
.assembly is.) 

(’28) AIR 1928 Pat 139 (142) : 6 Pat 572 : 29 Cri L Jour G26, Nathuni Nonia v. 
Emperor. (S. 141, Penal Code.) 
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{’25) AIB 1925 Cal 494 (497) : 25 Cri L Jour 1386, Abdul Gani v. Emperor. (Do.) 
(’24) AIR 1924 Cal 771 (772) : 51 Cal 79 : 25 Cri L Jour 945, Eiamiddi Karibar 
V. Emperor. (Do.) 

(’69) 12 Suth W R Or 51 (51), Queen v. Basoolcoollah. (Do.) 

(’86) 1 Weir 450 (451), In re Komali Yiswasam. (Ss. 148, 397, Penal Code.) 

(’94) 1894 Eat 710 (715, 716), Queen-Empress v. Abdul Eczak. (S. 149, 1. P. G.) 
'(’25) AIR 1925 P C 1 (4) : 52 Cal 197 : 52 Ind App 40 : 20 Cri L Jour 431 (PC), 
Barendra Kumar v. Emperor. (S. 34, Penal Code, fully discussed.) 

•(’10) 11 Cri L Jour 15 (16) : 3 Sind L R 125 : 4 Ind Cas 608, Emperor v. Murid. 
(S. 34, Penal Code.) 

(’27) AIR 1927 Oudh 102 (103) : 1 Luck 180 : 27 Cr.L. J. 846, Gurdin v. Emperor. 
(Ss. 149 and 34, Penal Code.) 

(’26) AIR 1926 Cal 410 (412) : 26 Cri L Jour 1560, Kasem Molla v. Emperor. 
(Common object — S. 147, Penal Code.) 

•(’25) AIR 1925 Cal 913 (914) ; 26 Cri L Jour 827, Aniruddha Maiia v. Emperor. 
(Ss. 34 and 149, Penal Code.) 

•(’24) AIR 1924 Cal 257 (270) : 25 Cri L Jour 817 (PR), Emperor v. Barendra 
Kumar Ghoso. (S. 34, Penal Code.) 

•(’07) 5 Cri L Jour 427 (431) : 34 Cal 698 : 11 C W N 666, Jatindranath v. 
Emperor. (S. 149, Penal Code.) 

'(’85) 11 Cal 106 (109, 110), Bchari Mahton v. Queen-Empress. (Do.) 

•(’82) 8 Cal 739 (751, 752) ; 12 Cal L R 233, Empress r. Jhuboo Mahton. (Do.) 
(’99) 1 Bom L E 784 (785), Queen-Empress v. Babya. (S. 300 read with S. 34, 
Penal Code.) 

(1900) 2 BomLR304 (307-309), Queen-Empress x.Yinayak. (S.124A, Penal Code.) 
(1900) 2 Bom L E 286 (298), Queen-Empress v. Luxman Narayan. (Do.) 

(’92) 19 Cal35 (44,45), Qucen-Empressv.JogcndraChundcr. (Do.) 

(’67) 7 Suth W R Cr 29 (30), Queen v. Lahai Mundul. (S. 176, Penal Code.) 

•(’34) AIR 1934 Cal 144 (144, 145) : 35 Cri L Jour 535, Nagcndra Bhakta v. 
Emperor. (S. 201, Penal Code.) 

(’66) 6 Suth W ECr 84(84), (3ucc)j'V.Par6Mf<?/Cft^?»ra?rSir7;or.(S. 191, Penal Code.) 
(’73) 20 Suth W R Cr 41 (44, 45), Queen v. Nim Ohand Mookcrjec. (Ss. 194 and 
115, Penal Code.) 

'(’97) 1 Cal W N 301 (302), Tomji Pramanik v. Empress. (S. 211, Penal Code.) 
(’69) 12 Suth W E Cr 66 (06) : 4 Beng L B App Cr 4, Q^iecn v. Kola. (S. 193, 
Penal Code.) 

(’69) 12 SuthWRCr31(32): SBengL R App Cr 36, Queen v. Mali Khoxoec. (Do.) 
(’68) 9 Suth W E Cr 52 (54), Queen v. Benonath Bujjur. (Do.) 

(’60) 6 Suth W* E Cr 15 (15), Queen v. Fran Kissen. (S. 211, Penal Code.) 

(’17) AIR 1917 Cal 123 (126) : 18 Cri L Jour 385 (388) : 44 Cal 477 (FB), Fateh 
Ghaud V. Emperor. (S. 243, Penal Code.) 
i(’33) AIR 1933 Cal 242 (243) : 34 Cri L Jour 668, Salicb Ali v. Emperor. (S. 304. 
Penal Code.) 

((’30) AIR 1930 P C 201 (204) : 31 Cri L Jour 701 (PC), Benjamin Knowles t. 
Emperor. (S. 300, Penal Code.) 

'(’06) 3 Cr. L. J. 1 (2) : 3 Low Bur Eul 75 (FB), Hla Gyi v. Emperor. (S, 300, Penal 
Code — Distinction between murder and culpable homicide should be explained.) 
((’31) AIR 1931 Cal 345 (349) : 58 Cal 1138 : 32 Cri L Jour 598, Ifatkillah v. 
Emperor. (S. 304A, Penal Code.) 

i(’30) AIR 1930 Cal 136 (138) : 31 Cri L Jour 572, Naiabar Haidar v. Emperor. 
(Ss. 302 to 304, Penal Code.) 

'(’11) 11 Cri L Jour 295 (298, 300) ; 6 Ind Cas 251 (Cal), Rcaeuddin v. Emperor. 
(S. 300, Penal Code.) 

(’08) 8 Cri L Jour 6 (8) : 35 Cal 531 : 7 Cal L J 599 : 12 C W N 774, Natabar 
Ghosc V. Emperor. (Intention in S. 304, Penal Code.) 

(’85) 11 Cal 85 (90), Queen-Emperess v. Jacquict. (S. 300, Penal Code.) 

(’71) 15 Suth W E Cr 17 (18) ; 6 Beng L R App 86, Qxieen v. Kali Charan Das. 
(S. 304, Penal Code — Judge should point out the distinction between two classes 
of culpable homicide cbntemplated by S. 304.) 

(’69) 12 Suth W E Cr 35 (35, 36):6 Beng HR App87n,Queeny. Ameer Khan. (Do.) 
(’68) 9 Suth W R Cr 72 (72), Queen v. Gunesh Luskar, (S. 300, Penal Code.) 

(’68) 9 Suth W E Cr 51 (52), Queen-Empress v. Shumshere Beg. (S. 300, Penal 
Code — Judge oughtto point outdifierence between culpable homicide and murder.) 
(’95) 1895 Eat 766 (76S), Queexi-Empressv. Dadubhai. (Ss. 302,304, Penal Code — 
It is the J udge’s duty to explain distinctions between culpable homicide and murder.) 
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Note 9 


(’95) 1895 Eat 735 (735), Qiiecn-Emfrcss v. Posha Hart. (S. 304, Penal Code — 
Judge must point out that S. 304 is made up of two parts.) 

(’90) 1890 Eat 530 (530), Quccn-Etnitrcss v. LadJcya Maliadtiya, (S. 304, Penal 
Code — Judge should draw the attention of the jury to both parts of the section.) 
(’14) AIR 1914 Low Bur 21G (218) : 17 Cri L Jour 154 (155) : 8 Low Bur Eul 125, 
Kya Hynn v. Emperor. (Ss. 300, 304, 32G, Penal Code — Jury should be asked 
to consider question of intention of the accused.) 

(’12) 13 Cri L Jour 750 (751): 17 Ind Cas 02 : GSindLE IIG, Emperor v. Cliagan 
Bajaram. (S. 304 (1), Penal Code.) 

(’28) 30 Cri L Jour 857 (857, 858) : 117 I. C. 8G2 (Cal), Fedu Sheikh v. Emperor. 
(Ss. 3G3 to 37G, Penal Code — Notice of a charge of kidnapping is not a fair notice 
of a charge of abduction.) - ' 

(’32) AIE 1932 Oudh 28 (30) : 33 Cri L Jour 275, Emperor v. Zamin. (Meaning 
of “knowledge” in S. 3G3.) 

(’27) AIR 1927 Oudh 259 (259, 2G0) : 2 Luck 597 : 28 Cri L Jour GS3, Nahru Hal 
V. Emperor. (Age in cases of S. 3GGA, Penal Code.) 

(’33) AIE 1933 Cal GOG (GOG) : 34 Cri L Jour 1161, Abdul Khaliqtic v. Emperor. 
(Ago in cases of S. 37G, Penal Code — E.apc.) 

(’32) AIR 1932 Cal 442 (444) : 33 Cri L .Tour 512, Fulchand v. Emperor. (S. 366, 
Penal Code — ‘Will’ in the first part of the section rcfercs to ‘will’ of the girl and 
not that of the guardian.) 

(’32) AIE 1932 Cal 417 (417): 33 Cr.L.J. 553, Bhola Sardar v. Emperor. (S..373, 
Penal Code — Age of the girl material.) 

(’30) AIE 1930 Cal 209 (210) : 57 Cal 1074 : 31 Cr. L. .1. 903, PrafuUa Kumar v. 
Emperor. (S. 3CG, Penal Code— ‘Forced’ includes forced by stress of circumstances.) 
(’26) AIR 192G Cal 22G (227) ; 2GCr. L. J. 1021, Gadadhar v. Emperor. (Direction 
to jury must be on question of “knowledge” and not on suspicion inS. 3GS, Penal 
Code.) 

(’10) 11 Cri L Jour 9 (10) : 4 I. C. 543 (Cal), Emperor v. Nakul Kabiraj. (S. 3G3, 
Penal Code — Judge should adhere to the words of the particular section.) 

(’33) AIE 1933 Cal 718 (721, 722) : GO Cal 1457 : 35 Cri L Jour 307, Saheb Alt v. 
Emperor. (S. 360, Penal Code — Pro%’ious intimacy is material.) 

(18G4) 1 Suth W E Cr 21 (21), Queen v. Alcbar Kazee. (S. 376, Penal Code — Con- 
sent must bo free consent.) 

(18G4) 1 Suth W R Cr 2 (3), In re Bharat Chandcr Christimi. (Ss. 379 to 412, 
Penal Code.) 

(’98) 25 Cal 416 (418) : 2 C W N 347, Nabi Baksh v. Queen-Emperss. (S. 379, 
Penal Code — ‘Taking’ in this case was with intent to put the owner to trouble — 
Accused was acquitted.) 

(’10) 11 Cr. Tj. J. 1G4 (1G4) : 4 Ind Cas 1071 (Mad), Kamma Aswaihan v. Thimm- 
appa. (S. 379, Penal Code — .Judge is bound to cxxdain what is meant by theft.) 
’07) 5 Cr. L. J. 78 (79, 80) ; 1 M LT 399 : 30 Mad 44, HariValayan v. Emperor. 
(S. 395, Penal Code — Mere ro.ading of the definition of dacoity to the jury is not 
sufficient.) 

(’31) AIR 1931 Mad 427 (428) : 54 Mad 588 : 32 Cr. L. J. 1212, Baman Koravan 
V. Emperor. (Jury must be directed that force must be used for the purpose of 
committing theft.) 

(’31) AIE 1931 Jilad 481 (482) : 32 Cr.L.J. 973, Duraiswami Naickeny. Emperor. 
(S. 395, Penal Code.) 

(’29) 31 Cr. L. J. 451 (451) : 122 I. C. G50 (Mad), In re Pcrumal Thevan. (Five 
persons charged with dacoity of whom one was foundnot guilty — Judge must point 
out the effect of acquittal of one of the accused.) 

(’10) 11 Cr. L. J. 249 (219) : 5 I. 0. 797 (Mad), Emimundu Gam v. Emperor. 
(S. 395, Penal Code.) 

(’03) 1 Weir i4^G{ii7),InreMookandiManiagaran. (S. 395, Penal Code — Dacoity.) 
(’09) 9 Cr. L. J. 311 (312) : 1 Ind Cas 546 (Mad), Sinna Thevan v. Emperor. 
(S. 395 — Judge told the jury that dacoity is robbery committed by more than 
five persons — Accused not prejudiced.) 

(1864) 1864 Suth W E Cr Gap No. 8 (9), Qween r.Bono Maly Ghosc. (S. 395, Penal 
Code— Judge should direct the jury to convict only if they find that all theprisoners 
had intention of causing wrongful loss to the prosecutor.) 

(’31) AIR 1931 Cal 414 (416) : 59 Cal 8 : 32Cr.L. J. 892, Moher Sheikh v. Emperor. 
(S. 395, Penal Code.) 

(’33) AIR 1933 Cal 294 (294,295): 34 Cr. L. J. 524 (SB), MadlmSingh v. Emperor. 
(S. 396, Penal Code.) 
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not to be merely read. — It is not a sufiicient compliance 
the law if the Judge merely reads the relevant section or sections 
under which the accused stands charged.® Mere references to sections 


(’12) 13 Or. L. J. 42 (42) : 13 I. C. 282 (Mad), In rc Arunachala Thevan. (S. 307, 
Penal Code — Persons not actually causing grievous hurt cannot be convicted 
under the section.) 

(■31) AIB 1931 Pat 49 (50) : 32 Cr. L, J. 47C, Lahcdan Sain r. Emperor. (S. 397, 
Penal Code — S. 34, Penal Code, has no application to provisions of S. 397.) 

(’ll) 12 Cr. L. J. 97 (98) : 9 I. C. 555 : 38 Cal 408, Bonai v. Emperor. (S. 400, 
Penal Code.) 

(’70) 6 Mad H C E 120 (121) : 1 Weir 452, In re Sri Bam Yenkatsiuami, 

(S. 401, Penal Code.) " 

(’27) AIE 1927 Mad 243(244); 27 Cr.L.J. 1368, InrcMuniyan. (S. 404, Penal Code.) 
(’82) 6 Bom 731 (733), Empress v. Mulhari. (S. 411, Penal Code — Jury must be 
told of the necessity of their being satisfied that the possession of the stolen 
property was clearly traceable to the acensed.) 

(’73) 18 Suth W E Cr 25 (26), Queen v. Samiruddin. (S. 412, Penal Code.) 

(’67) S Suth W B Cr 16 (17), Queen v. Mt. Joomnee, (S. 411, Penal Code — Guilty 
knowledge that the article retained by the accused was stolen must be proved.) 
(’67) 7 Suth W E Cr 73 (74, 75), Queen v. Jogeshur. (S. 412, Penal Code — Guilty 
knowledge must be proved.) 

(’91) 15 Bom 369 (370), Empress v. Balya Somya. (S. 411, Penal Code — Guilty 
knowledge that the property was stolen must be found before conviction under 
this section.) 

(’30) 1930 Mad W N 249 (234), Sundaresa Iyer v. Emperor. (S. 415, Penal Code.) 
(’24) AIR 1924 Cal 502 (507) : 25 Cri L Jour 1034, Charu Chandra v. Emperor. 

(S. 415, Penal Code — Decree is not a valuable security.) 

(’15) AIE 1915 Cal 292 (294): 41 Cal 662: 15 Cri L Jour 155, Emperor v. Madan 
Zlondal. (S. 441, Penal Code — In this case there was a failure by the Judge to 
point out the distinction between civil and a criminal trespass.) 

(’97) 2 Cal W N xci (sci), Dhtabandu Bysal: v. Empress. (Ss. 464 and 471, 
Penal Code.) 

(’18) AIE 1918 Cal 140 (141, 142): 19 Cr.L.J. 649, Emperor v, Asimoddi. (S. 465, 
Penal Code — The Judge should direct the jury explicitly with regard to fraudu- 
lent or dishonest intention of the accused.) 

(’91) 16 Bom 165 (168, 170), Empress v. Ahaji Bamchandra. (Ss. 474 and 475, 
Penal Code.) 

(’67) 8 Suth W E Cr 81 (82), Queen v. Jaha Bux. (S. 471, Penal Code.) 

(’04) 8 Cal W N 278 (283): 1 Cr.L.J. 124, Hurjec Mull v. Imam AH. (Intention- 
in S. 465, Penal Code.) 

(’33) AIB 1933 P C 124 (133): 34 Cr.L.J. 322: 32 S L E 716 (P C), Bwarahanath 
V. Emperor. (Ss. 120B and 194, Penal Code.) 

(’31) AIR 1931 Cal 184 (188): 58 Cal 1051; 32 Cr.L.J. 836 (P B), Emperor v.Stiscn 
Behari. (S. 477, Penal Code.) 

(’81) 8 Cal L E 542 (545, 546), Khorshed Eazi v. Empress. (Fraudulent or dis- 
honest use of documents must be proved in cases under S. 471, Penal Code.) 

(’15) AIE 1915 All 134 (134): 37 All 187: 16 Cri L Jour 322, Emperor v. Baras- 
Bam Dube. (Presumption of English law against the possibility of the offence- 
of rape by a boy under fourteen does not apply to India and the question is one of 
fact only.) 

(’35) 1935 Mad W N 1288 (1288), GhaTcala Narasa v. Emperor. (Charge ofdacoity 
and robbery.) 

[See (’21) AIR 1921 Cal 269 (270) : 23 Cr.L.J. 41, Gangadhar Goala v. B. W. L. 
•Becd. (S 80, Penal Code.) 

(’85)llCal410 (412), Netai Luskarv.Qwcoi-iSwpress. (S. 300,PenalCode.)] 

8. (’39) AIE 1939 Pat 536 (539) : '41 Cri L Jour 1 : 18 Pat 698, Sachinder Bai v. 
Emperor. (Charge under S. 366 depends entirely on proof of force or deceit — 
Judge should explain this to jury.) 

•(’37) AIR 1937 Cal 266 (268) : 38 Cri L Jour 767, Madan Tilalcdas v. Emperor. 

(Sections of law merely read out and explained to jury — What exposition of law 
. actually was, not stated — Beld,ihore was serious misdirection of charge to jury.)- 
(1900) 4 Cal W N 193 (196), Sri Frasad Misser v. E7npress. (The Judge must ex- 
plain the law.) 

(’98) 25 Cal 711 (713): 2 C W N 369, Taja Frainanih v. Queeiv-Empress. 
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‘Seotion 297 unless the jurors are trained men cannot be of much assistance to 

Note 9 them to apply the law to the facts ; it is always desirable that in 

charges to the jury the law should he sufficiently explained.” Their 
attention should also be drawn to the evidence in the case and the 
method of applying the law to the facts found on such evidence 
explained.^” The Judge should not explain the law which does not 
arise on the facts of the case or the pleadings of the parties. Only so 
much law as is necessary to find whether the accused is guilty or not ■ 
of the offence charged should be explained. Digressions into questions 
of first principles^” or about the proposed amendments of the law^'^ 
and other extraneous arguments unnecessary to the facts of the case 
should bo avoided. 

The explanation of the law should be in the shortest and simplest 
terms possible without reference to the numbers of the Acts and 
sections of which the jury have never heard. Similarly, though there 


•{'33) 1933 Mud W N 320 (321), Arumuga Goundan v. Emperor. 

S. (’37) 41 C W N 575 (57G), Naitda Mallih v. Emperor. (Charge under .second 
part of S.304, read with S. 34, Penal Codo — Matter must he thoroughly explained 
to jury and evidence bearing on intention and knowledge must be carefully put 
before them.) 

(’37) 1937 M W N 737 (738), Naekappa Goundan v. Emperor. (Offence of robbery 
— La\v not explained properly — Misdirection.) 

(’98) 25 Cal 73C (738): 2 C W N 484, Ahbas Pcada v. Quccn-Emprcss. 

(’22) AIR 1922 Cal 124 (125) : 23 Cri L Jour 567, Emperor v. Diirga Charan. 

(Meaning of the section should be explained if necessary.) 

•(’26) AIR 1926 Mad 1121 (1122) : 27 Cri L Jour 1191, Venkatigadu v. Emperor. 
(In offence of theft the word ‘dishonestly’ must be explained to the jury.) 

[See (’39) AIR 1939 Com 457 (459) : 41 Cri L Jour 176 : I L R (1939) Bom 648, 
Emperor v. JMna Soma. (The mere reading of the sections to the jury does 
not amount to an explanation of the law.)], 

10. (’37) AIR 1937 Cal 756 (759) : 39 Cri L .Tour 182 : ILR (1937) 2 Cal 315, 
Ekabbar Mondal v. Emperor. (Murder by poisoning — Judge should minutely 
analyse evidence before jury.) /r 

•(’25) AIR 1925 Pat 797 (805):4 Pat 626:27 Cr.L.J. 49, Bupan Singh v. Emperor. 
(In other words •u-here the facts are complicated Judge should explain what are 
the points which the jury ought to take into consideration in arriving at their 
verdict.) 

(’33) 1933 Mad AY N 320 (321, 322), Ariimuga v. Emperor. 

(’33) AIR 1933 Cal 509 (510, 511) : 34 Or. L. J. 841, Ohitiya Banjan v. Emperor. 
(’30) AIR 1930 Cal 434 (435) : 57 Cal 1162 : 32 Cri L Jour 111, JabannUah v. 
Emperor. (Evidence voluminous — Charge should state salient points, evidence 
adduced and points for determination with reference to law.) 

(’30) AIR 1930 Cal 370 (375) : 58 Cal 96:32 Cri L Jour 10, Government of Bengal 
V. Saniira7n Mondal. 

(’25) AIR 1925 Cal 926 (927) : 26 Cri L .Tour 1279, Abdul Bahim v. Emperor. 

[See (’30) AIR 1930 All 534 (536) : 32 Cr. L. J. 158, S7iraj Pi-asad v. Emperor. 
(Sessions Judge should start taking interest in the case at the very beginning of 
trial and not when the time comes for writing or dictating the judgment.)] 

11. (’15) AIR 1915 Cal 773 (777, 779) : 16 Cr. L. J. 561 (569,570) (FB), Emperor 
V. TJpendranath Das. 

(’27) AIR 1927 Cal 324 (326) : 28 Cr. L. J. 334, Adam AH v. Emperor. (No plea 
of private defence — La-w relating to private defence rightly not explained.) 

(’34) AIR 1934 Cal 142 (144) : 35 Cri L Jour 536, Fajcr AH Darji v. Emperor. 
(’18) AIR 1918 Pat 201 (205) : 19 Cri L Jour 886, Bam Bkaguan v. Emperor. 

12. (’33) AIR 1933 Cal 722(723):34 Cr. L. J. 1231, Garibulla Sheikh v. Emperor. 
(’14) AIIl 1914 Low Bur 34 (35) : 15 Cri L Jour 257, 0. E. Broivne v. Emperor. 

13. (’22) AIR 1922 Cal 605 (506):24 Cr.L.J. 76, Abdul Gohur Sikdar v Emperor, 

14. (’29) AIR 1929 Cal 742 (746) : 57 Cal 740:31 Cri L Jour 673, Nagendranath 
V. Emperor. (Spreading of fine language and lofty homilies before the jury 
depricated.) 
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is no prohibition in law forbidding a Judge to read to the jury cases 
from law' reports,^® generally it is very undesirable to refer them to 
many cases, often conflicting, which would tend to confuse their 
minds.^® It is also improper for a Judge to leave a copy of the Penal 
Code with the jury so that they may find out for themselves under 
w'hat section the offence against the accused falls,^^ 

Explanation of the laio is not rendered unnecessary by the fact 
that counsel have addressed the jury. — As has been stated in Note 6, 
the fact that the iDrosecuting and defence counsel have explained the 
law to the jury, does not relieve the Judge of his dutj’^ in that respect. 
The responsibility of laying down the law for the guidance of the jury 
rests entirely with the Judge and it is immaterial how much or how 
often jury have been addressed by pleaders on both sides.^® The reason 
for this may be stated in the words of a recent pronouncement of 
the Privj^ OounciP® ; “Jurors are apt to be suspicious of the law as 
propounded by the defence; they look to the Judge for an authoritative 
statement of it.” 

"When the jurors state that they do not understand the law, it is 
the duty of the Judge to explain the same to them again."® 

The heads of charge should also show how the law was explained 
to the jury. See section 867 Note 15. 

Besides explaining the particular section or sections of the Penal 
Code or other Acts under which the accused is charged, it is the duty 
of the Judge to advise and direct the jury on other questions of law 
And procedure which may arise in the case.®^ 

(Aj Charge for major offence. — The Judge can direct that it 
is open to the jury to convict the accused of a minor offence though 
the charge is in respect of a major offence.^^ 


15. (’27) AIE 1927 Bang 68 (70) : 4 Bang 488 : 28 Cr. L. J. 213 (FB), Emperor 
V. Ega Tin Oyi. 

(■30) AIE 1930 Cal 434 (435) : 57 Cal 1162 : 32 Cri L Jour 111, Jahamdlah v. 
Enipcrco'. (Page, J., contra.) 

IG. (’12) 13 Cri L Jour 26 (27):13 Ind Cos 218 (Gal), Alehar Sardar v. Emperor. 
'(’05) 2 Cri L Jour 157 (158, 159) : 1 0 L J 159, Shyama Charan v. Emperor. 

17. (’86) 14 Cal 164 (168), Jaspatli Singh v. Queen-Empress. 

(’95) 1895 Eat 736 (737), Queen-Empress v. Bharmia. 

•(’26) AIE 1926 Cal 895 (896, 897) : 27 Cri L Jour 926, Emperor v. G. C. Wilson. 
See also S. 299 Note 2 and S. 300 Note 1. 

18. (’02) 29 Cal 379 (381) : 6 C W N 292, Mangan Das v. Emperor. 

(’39) AIE 1939 Bom 457 (459) : 41 Cri L Jour 176:ILB (1939) Bom 648, Emperor 
V. Jhina Soma. 

■(’26) AIE 1926 Nag 53 (54) : 26 Cri L Jour 1090, Bam Prasad v. Emperor. 

19. (’33) AIE 1933 P C 218 (221) : 34 Cr. L. J. 886 (PC), Basil Ranger Lawrance 
V. Emperor. 

20. (’ll) 12 Cr. L. J. 140 (141) : 9 1. 0. 788 (Mad), Palavesa Tevan v. Emperor. 
(’26) AIR 1926 Cal 895 (897) : 27 Cri L Jour 926, Emperor v. G. G. Wilson. 

(’23) AIE 1923 Cal 647 (648):25 Cr.L.J. 343, Bilaschandra Banerjee v. Emperor. 

[See (’32) AIE 1932 Cal 118 (119) : 58 Cal 1335 : 33 Cr. L. J. 135, Giriscliandra 
Namadas v. Emperor.^ 

21. [See (’25) AIE 1925 Cal 494 (49G);25 Cr. L. J. 1386, Abdul Gani v. Emperor. 
(Charges under Ss. 147 and 353, Penal Code — Eeference to the Calcutta Police 
Act by the Judge held necessary though the Act was not invoked by the accused.) 
(’77) 2 Bom 61 (64), Imperatrix v. Pitamher Jina.} 

22. (’40) AIE 1940 Pat 417 (418) : 41 Cri L Jour 738, Judagi Gope v. Emperor. 
(Judge should tell the jury that even if they believe that theacoused jointly killed 
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(B) Approver's evidence — Value of The Judge should direct 

the jury to consider whether a jiarticular witness in the case is or is 
not an accomplice.®^ He can direct that there is no prohibition under 
the law to convict an accused on the uncorroborated testimony of an 
accomplice, but that, considering the fact that it is tainted evidence and 
that the accomplice is giving evidence on a tender of pardon which is 
liable to be revoked, it should he received with caution and may he 
treated as unworthy of credit. He can also inform the jury that as a 
doctrine of expediency and prudence, Judges in India and England 
have laid down that it is always unsafe to convict an accused on 
the uncorroborated testimony of an approver alone.®^ See also the 

the deceased, still it is open to them to convict, not under S. 302, Penal Code, 
but merely under S. 301 or even under S. 320 or S. 325, if necessary intention 
or knowledge is not established.) 

(’SO) 5 Cal 871 (S73), Qovcrnvicnt of Bengal v. Malxaddi. 

(’95) 20 Bom 215 (217, 225), Quccn-Eviprcss v. Dcvji Govindji. 

(1900) 2 Bom L E 334 (334), Quccn-Emfrcss v. Panduhal Paiil. 

(’26) AIE 1926 Cal 1059 (10G0);53 Cal 599:27 Cr.L..T. 1314, TorapAliv. Emperor. 
(’14) AIE 1914 Mad 425 (42S):13 Cr. L, J. 739 (741) : 37 Mad 236, In re Adahala 
Mntliiyalu, 

[See (’22) AIE 1922 Pat 321 (322) ; 23 Cr.L.J. Al, Emperor v. Bhimlal Ghamar. 
(Omission to direct is immaterial where offence was either murder or nothing 
at all.) 

(’29) AIE 1929 Nag 295 (296) : 31 Cr.L..J. 557 , Narayan Singhv. Emperor. (Jury 
can convict for a minor offence without any separate charge for such offence.)] 

23. (’27) AIE 1927 Cal 460 (461) : 28 Cri L Jour 278, Si. AIoss v. Emperor. 

(’20) AIE 1920 Cal 980 (986) : 21 Cr.L.J. 802, Snryalcania Bhaltacharya v. Emperor. 
(’25) AIE 1925 Cal 666 (668) : 52 Cal 223 ; 26 Cri L Jour 1155, Satya Gharan v. 

Emperor. 

(1900) 27 Cal 144 (152, 154), Queen-Empress v. Dcodhar Singh. 

(’03) 26 Mad 1 (0, 7, 13) : 2 Weir 521, Emperor v. Edward William Smiiher. 
[Sec (’23) AIE 1923 Lah U5{Zi5)-.2AG\:.'L.f.5lB, Jehanas\Empcror. (Witness 
deposing that he only helped the accused in disposing of the body of the deceased 
after ho was killed by the accused — Held witness was not an accomplice.)] 

24, (’40) 1940 Mad W N 940 (943) : (1940) 2 M L J 468 : 52 M L W 492, In re 
Kesava Bcddi. (Evidence of approver not corroborated in material particulars — 
Jury not told that such testimony must be corroborated — Conviction cannot bo 
sustained.) 

(’37) ^IIE 1937 Eang 209 (210) : 1937 ELE 110 : 38 Cr. L. J. 785, Ega -Aung Pa 
v. Emperor. 

(’37) AIE 1937 Sind 162 (166) : 38 Cr. L. J. SOS : 31 .S L E 82, Khadim v. Emperor. 
(Where tho Judge directs the jury to rely upon the evidence of the approver only 
if after considering tho other evidence on the record, there is sufficient material 
to corroborate his evidence and to satisfy them that they can rely upon his 
evidence as the basis of their verdict, there is no misdirection.) 

(’36) AIE 1936 Nag 103 (107) : 31 Nag L E (Sup) 215 : 37 Cri L Jour 607, James 
Doiudall v. Emperor. (Whore tho .Judge has warned the jury about the danger 
of convicting on the uncorroborated testimony of an accomplice in clear and 
unequivocal terms, it cannot be held that there was any error in his charge tn 
the jury.) 

(’36) 37 Cr. L. J. 999 (1002) : 164 I. C. 779 (EB) (Cal), Moti Lai Boy v. Emperor. 
(Case which was tried before a Special Tribunal who were judges of fact and law.) 
(1903) 2 K B 680 (682, 683) : 77 L J K B 1043 : 99 L T 620 ; 72 J. P. 391 : 21 Cox 
C C 693 : 52 S J 699, Rex v. Tate. (When a person is convicted on tho uncor- 
roborated evidence of an accomplice the Court of appeal may quash the conviction 
if the trial Judge omitted to caution the jury against convicting on such evidence.) 
(’66) 5 Suth WECrS0(83,86,87) : BengLESup Vol459, Queen v.Elahec Bnksh. 
(’78) 1 Mad 394 (395) : 2 Weir 799, Reg. v. Ramaswami. (If the jury, however, 
credits the evidence of accomplice a conviction proceeding upon it is not illegal.) 
(’90) 14 Bom 331 (336), Queen-Empress v. Ghagan. 

(’28) AIE 1928 Pat 630 (631):8 Pat 235 : 30 Cr.L.J. 137, Rattan Dhamih'r. Emperor. 
(’68) 4 Mad H C E App vii (vii, viii) : 2 Weir 798. 
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undermentioned cases.-^ 


(’14) AIR 1914 Bom 305 (311) ; 14 Cri L Jour 625 (630) : 38 Bom 156, Gangapa 
Kardepa v. Emperor. 

(1863) 2 Weir 796 (797, 798), In re Palavasam. 

25. (’38) AIR 1938 Mad 464 (464) : 39 Cri L Jour 580, Pi rc Kalli Koravan. 
(Accused charged with theft — Only evidence against accused being of a person 
receiving stolen property — Judge while charging jury not pointing out unsafety 
of relying on such evidence, with sufficient force — This amounts to misdirection.) 
(’36) AIR 1936 All 337 (353, 354) : 37 Cri L Jour 794 ; 58 All 695, Emperor v. 
Mathuri. (An accused person should not be convicted solely upon the evidence 
of an approver.) 

(’26) AIR 1926 All 377 (377) : 48 All 409 : 27 Cr. L. J. 746, Kalwa v. Emperor. 
(’87) 9 All 528 (554, 555) : 1887 AWN 156, Oi/ccii-Smpress v. Gohardhan. (Advice 
to jury not to act on the uncorroborated evidence of an accomplice is not a direc- 
tion on law.) 

(’67) 3 Bom H C R Cr 57 (58), Reg. v. Imam. 

(’69) 0 Bom H C R Cr 57 (58, 59), Beg. v. Gann. (Simply telling the jury that it 
is unusual to convict on uncorroborated testimony of accomplice is not enough.) 
(’90) 14 BomllS {119, li3), Queen-Empressv. Magan Lall. (A Judge who combines 
functions of Judge and jury is equally bound to scrutinise accomplice’s evidence.) 
(’89) 1889 Eat 466 (466), Queen-Empress v. Rama. (Omission of such a direction 
is an error in law,) 

(’95) 1895 Eat 750 (752), Queen-Empress v. Bliagija. 

(’96) 1896 Eat 848 (848, 849), Queen-Empress v. Dhondi. 

(’02) 4 Bom L E 431 (432), Emperor v. Kostal Khan. 

(’66) 6 Suth W E Cr 17 (17), Queen v. Khotub Shcihli. 

(’66) 6 Suth W E Cr 44 (45), Queen v. Karoo. (Judge- telling the jury that it was 
for them to consider whether the evidence of the accomplice was strongly corro- 
borated — Held, this was a misdirection.) 

(’66) 6 Suth W E Or 91 (91), Queen v. Ashruff AH Sheik, 

(’67) 8 Suth W E Or 19 (25), Queen v. Eawabjan. 

(’68) 10 Suth W E Cr 17 (17), Queen v. BijUuntnaih Bancrjec. 

(’71) 15 Suth W E Cr 37 (38) : 6 Bong L R App 108, Queen v. Mahima Chandra. 
(’72) 18 Suth W E Cr 45 (45), Queen v. Eidhccram. 

(’73) 19 Suth W E Cr 16 (20, 21) : 10 Beng L E 455u, Queen v. Mohesh Biswas. 
(’73) 19 Suth W R Cr 43 (43), Queen v. Luchmcc Pershad. 

(’73) 19 Suth W R Cr 48 (48), Queen v. Eoa. 

(’73) 19 Suth W R Cr 68 (09), Queen v. Vdhan Bind. 

(’73) 20 Suth W E Cr 19 (20, 21), Queen v. Ramsodoy. 

(’74) 21 Suth W R Cr 69 (70, 71), Queen v. Sadhu Mundul. 

(’75) 24 Suth W E Cr 55 (56), Queen v. Chando Chandalinec. 

(’75) 25 Suth W E Cr 43 (43), Queen v. Baijoo Chowdhuri. 

(’90) 17 Cal 642 (667), Queen-Empress v. O’Hara. 

(’94) 21 Cal 328 (336), Ishan Chandra v. Queen-Empress. 

(’96) 23 Cal 361 (366), AUmuddin v. Queen-Empress. 

(’02) 29 Cal 782 (787) : 6 0 W N 553, Jamiruddi Masalli v. Emperor. (Nature of 
corroborative evidence — It must be confirmatory of some of the leading circum- 
stances of the story of the approver as against the particular prisoner.) 

(’98) 2 Cal W N 55 (56), Jogendranath Bhaiumik v. Sangapgaro. 

(’98) 2 Cal W N 672 (674), Bajoni Kant Bose-v. Asan Mullick. 

(’15) AIR 1915 Cal 73 (74) : 15 Cri L Jour 438, Muncssar Ahir v. Emperor. 
(Corroboration should be in material particular pointing not only to the crime 
but to the participation of the accused in the crime.) 

(’24) AIR 1924 Cal 701 (702, 703) : 51 Cal 160 : 25 Cri L Jour 1000, Emperor v. 
J amaldi Fakir. 

(’25) AIR 1925 Cal 161 (163) : 26 Cr. L. J. 307, Harendra Nath v. Emperor. 

(’29) AIR 1929 Gal 57 (60) : 56 Cal 150 ; 30 Cr.L.J. 436, Rcbati Mohanv. Emperor. 
(But the Judge must not tell the jury that such or such witness does in fact 
corroborate the witness.) 

(’29) AIR 1929 Cal 822 (824) : 31 Cr. L. J, 809, Emperor v. Mathews. (Evidence 
of accomplice stands on the same footing as any other evidence.) 

■(’32) AIR 1932 Cal 296 (296) : 33 Cri Ii Jour 477, Golam Asphia v. Emperor. 
(Accomplice includes one who poses as an accomplice.) 

(’34) AIR 1934 Cal 114 (116) : 35 Cr.L.J. 551, Shibadas Daw V. Emperor, (Judge 
sitting without a jury — Same rule applies.) ' ‘ 
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Section 297 He must also tell the jury that the corroboration of the approver’s 

Note 9 evidence “must bo independent testimony which affects the accused by 

connecting or tending to connect him with the crime; in other words, 
it must be evidence which implicates him, that is, which confirms 


(’02) 1902 Pun Re No. 5 Cr, p. IG : 1902 P L R No. 57, Wasir Khan v. Eni'pcror. 
(’ll) 12 Cr. L. .T. 5 (o) : 9 I. G. 39 (Lah), Hira v. Etnperor. 

(’12) 13 Cr. L. J. 182 (182) ; 13 I. C. 998 (Lah), Lad Khan v. Emperor. 

(’15) AIR 1915 Lah IG (21) ; 1915 Pan Ro No. 17 Or : IG Cr.L.J. 354, Balmolcand ’ 
V. Emperor. 

(’22) AIR 1922 Lah 1 (22) : 3 Lah 144 : 23 Cr.L.J. 513, Narain Las '{.Emperor. 
(Confession by one of the accused cannot be used to corroborate the accomplice 

\VitllGSSGS4) 

(’24) AIR 1924 Lah 357 (358) : 23 Cr. L. J. 734, Tola Singh v. Emperor. 

(’24) AIR 1924 Lah 481 (482) : 25 Cri L Jour 979, Khushi Md. v. Emperor. 

(’25) AIR 1925 Lah 432 (434) : 6 Lah 183 :2GCr.LJ. 1238, PaJiajcaZnv.Ejwpcror. 
(’89) 12 Mad 19G (197) : 2 Weir 519, Empress v. Arumnga. 

(’02) 25 Mad 143 (147) : 2 Weir 800, Emperor v. Mohiaddin. 

(’03) 2 Weir 803 (80G, '813, 814) : 14 M L J 226 : 27 Mnd 271, In re Ramaswamp 
Qoundan. 

(’63) 2 Weir 796 (797, 798), In re Palavasam. 

(’91) 1 Mad L Jour 397 (403, 404) (FB), Queen-Empress v. Kunjan Mcnon. 
(Corroboration need not extend to every part of accomplice’s statement.) 

(’ll) 12 Cri L Jour 150 (158) : 9 Ind Cas 897 (Mad), In re Vasa Rao. 

(’ll) 12 Cri L Jour 170 (174) : 9 Ind Cas 978 (Mad), In rcTalariKarainaswamy. 

(Evidence of accomplice should not be accepted except for special reasons.) 

(’ll) 12 Cri L Jour 240 (240): 10 Ind Cas 284 (Mad), Nanjigadu v. Emperor. 

(’12) 13 Cr, L. J. 305 (314, 315) : 14 I. C. 849 : 35 Mad 247, Emperor v.Nilalwtfa. 
(’12) 13 Cri L Jour 352 (357, 36G, 372, 381, 397, 404) : 35 Mad 397 : 14 I. C. 89G 
(FB), Muthukumaraswami v. Emperor. (The Judge should also tell the jury 
at the same time that if they believe such evidence they should convict.) 

(’91) 4 G P L R Or 1 (6), Empress v. Tantia Bhil. 

(’21) AIR 1921 Nag 30 (41) : 17 Nag LR113:23Cr.L. J.G73,(?oumdav.Empcror. 
(’10) 11 Cri L Jour 71 (74, 75) : 4 1, G, 884 : 12 Oudh Cas ilSJlnbbaY.Empcror. 
(’28) AIR 1928 Oudh 207 (208) : 29 Cri L Jour 311, Mani Ram v. Emperor. 

(’29) AIR 1929 Oudh 321 (32G): 30 Cr, L. J. 922, Laic v. Emperor. (Corroborative 
evidence need not bo direct.) 

(’26) AIR 192G Pat232(235): 5Pnt63:27Cr.L. J.484,J'npjoaZ?7m?:7i7;Y..B7Kpcror. 
(’30) AIR 1930 Pat 513(515) :9PatG0G : 32 Cr.L.J. 72,Ra7nSarnp Singh v. Emperor, 
(’31) AIR 1931 Pat 105 (109, 110) : 32 Cri L Jour 383, Kailash Misser v. Emperor. 
(’33) AIR 1933 Pat 9G (100) : 34 Cri L Jour 421, Raghunath Pandc v. Emperor. 
(’33) AIR 1933 Pat 500 (502, 503), Emperor v. Wajid Sheikh. (It is pointed out 
in this case that head-note to 33 Cri L Jour 19 is misleading.) 

(’12) 13 Cri L Jour 424 (426) : 14 I. C. 9G8 : 1 Upp Bur Rul96, Ah Tat'r. Emperor. 

(Especially in excise case corroboration is necessary.) 

(’ll) 12 Cri L Jour 132 (137) : 91. C. 778 : 6 L. B. R. i,NgaPoChit'{. Emperor. 
(’24) AIR 1924 Rang 173 (174) : IRang 609 ; 25 Or.L.J.381, Maung Lay v. Emperor. 
(’25) AIR 1925 Sind 105 (108) : 19 Sind L R 183 : 25 Cri L Jour 1057, Faizidlah 
V. Emperor. 

(’26) 27 Or. L, J. 1011 (1012, 1013) : 96 I. C. 867 (Cal), Timed Sheikhx. Emperor. 
(’76) 1 Bom 475 (476), Reg v, BudJm. (Confessions of co-prisoners cannot be 
accepted as corroborative evidence.) 

(’ll) 12 Cri L Jour 286 (289) : 10 Ind Cas 582 ; 38 Cal 559 (FB), Emperor y.Noni 
Gopal. (There must be corroboration not only as to crime but as to the identity 
of each one of the accused and it must proceed from an untainted source.) 

(’31) AIR 1931 Oudh 172 (176) : 6 Luck 668 : 32 Cri L Jour 860, Blmiieshwari 
Fershad v. Emperor. (Evidence of a spy or a detective.) 

(’ll) 12 Cri L Jour 537 (539) : 12 Ind Cas 513 (Oudh), Makbul Ahmad-v. Emperor. 
(Corroboration required is not the corroboration of the narrative of the oSence 
committed but must bo as to the identity of the accused.) 

(’34) AIR 1934 Cal 651 (653) : 36 Cri L Jour 70, Kashim AH v. Emperor. (Saying 
that statements of two accomplices might be used to corroborate each other if 
independent was held to be misdirection.) 

[See (’03) 27 Bom 626 (635) : 5 Bora L R 599, Emperor v. Waman Shivram. 

(’94) 1894 Eat 720 (721), Queen-Empress v. Mahadhu.'] 
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in some material particular, not only the evidence that the crime has 
been committed hut also that the prisoner committed it.”*'’ See also 
the undermentioned cases."" 

( G) Confessions of prisoner . — The question as to the admissibility 
of a confession with reference to its being voluntary or otherwise is one 
for the Judge to decide and he cannot leave it to the jury.""® See also 
Mote 4 to S. 299. 

The Judge should instruct the jury that a confession of an accused 
is legally sufficient to convict him, without any other corroborative 
evidence."® In eases, where the confession has been retracted, the jury 
should be advised as to the weight to be given to the same; (some 
decisions"® lay down that without independent corroboration, retracted 


26. (’37) Am 1937 Sind 162 (167) ; 38 Cr.L. J. 808 : 31 S L E 82, Eltadim v. Emperor.. 

(’34) Am 1934 Cal 7 (9) : 62 Gal 527 ; 36 Gr. Ii. J. 796, Niir Ahmad v. Emperor.. 

[See observations in (1916) 2 E B 658 (667) : 86 L J K B 28 : 115 L T 453 :--80 
J P 446 : 25 Cox C C 524 : 60 S J 696, Iteg. v. Baslccrvillc.] 

27. (’37) Am 1937 Cal 269 (272) ; 38 Cr. L. J. 1018, Samjashi Gain v. Emperor. 
(Judge assuming the statement of approver that he intentionally refrained from 
identifying the accused to be true and directing jury accordingly, while it is for 
the jury to decide what construction they should put on the apparent failure of 
approver to identify — This is misdirection.) 

(’86) 8 All 509 (513) : 1886 All W N 176, Quecn-Empress v. Baldco. 

(’96) 1896 Eat 840 (841), Queen-Empress v. Genu Gopal, 

(’67) 8 Suth W E Cr 19 (23, 26), Queen v. Nawab Jan. 

(’73) 19 Suth W E Cr 57 (58, 61), Queen v. Jaffir Ali. 

(’84) 10 Cal 970 (973), Queen-Empress v. Bepin Bistoas. 

(’01) 28 Cal 339 (343) : 5 Cal W N 517, Kamala Prasad v. Sital Prasad. 

(’25) AIE 1925 Cal 872 (874) : 62 Cal 595 : 20 Cri L Jour 1037, Ledu Molla v. 
Emperor. (It is not necessary that every single statement of the approver should 
be corroborated.) 

(’30) AIE 1930 Cal 481 (485) : 32 Cri L Jour 33, Hachuni Ehan v. Emperor. 

(’23) AIE 1923 Lah 666 (667) : 25 Cri L Jour 520, Emperor v. Darya Singh. 
(Statement of one approver can be regarded as corroborating that made by another 
approver.) 

(’24) AIE 1924 Lah 727 (728) : 25 Cri L Jour 1347, Hazara Singh v. Emperor. 

(’22) Am 1922 Nag 172 (173) : 23 Cri L Jour 391, Eisan v. Emperor. 

(’21) Am 1921 Lah 215 (216) : 23 Cri L Jour 168, Lala v. Emperor. 

, (’29) AIE 1929 Gal 67 (59) : 56 Cal 150 : 30 Cri L Jour 435, Rebaii Mohan v. 

Emperor. (Judge must tell the jury that such and such evidence corroborates 
the approver.) 

27a. (’36) AIE 1936 Cal 227 (229) : 37 Cri L Jour 676 : 63 Cal 1089, Bhakia 
Bhusan v. Emperor. (Where a Judge directs the jury to decide whether certain 
confessions are admissible in evidence or not he commits an error in law. But 
unless there is consequent failure of justice the trial is not vitiated.) 

(’34) Am 1934, Cal 717 (718) : 36 Cri L Jour 135, Bamlal Ghose v. Emperor. (Not 
to state whether confession was voluntary or not is to commit error of law.) 

(’34) Am 1934 Cal 651 (652) : 36 Cri L Jour 70, Eashim Ali v. Emperor. 

28. (’67) 7 Suth W E Cr 39 (39), Queen v. Greedhary Munjee. 

(’30) AIE 1930 Cal 633 (635) : 57 Cal 488, Emperor v. Euiub Bux. (This is so 
even where the confession has been retracted, provided the jury believe that the 
confession contains the true account of prisoner’s connexion with the crime.) 

(’76) 25 Suth W E Cr 25 (26), Queen v. IVtisir Mundal. 

(’73) 20 Suth W E Or 33 (35), Queen v. Ramchurn Ghose. 

29. (’86) 2 Weir 507 (508), In. re Gholakel. 

(’93) 2 Weir 510 (511, 5i3), In re Ghinna Ghengadu. (This is a general and not 
an absolute rule — The question in such a case is whether the withdrawal of the 
confession raises doubt as to the truth of the confession.) 

(’91) 2 Weir 509 (509), In re Sokkan. 

(’30) AIE 1930 Lah 257 (258) : 11 Lah 106 : 30 Cri L Jour 1046, Arjun Singh v. 
Emperor. (Eetraction in this case though very prompt and early, confession was 
acted upon as there was corroboration.) 
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•Section 297 confessions should not bo acted upon; others^® hold that there is no 

Mote 9 such absolute rule of law and that a conviction can be based upon it 

* if the reasons for its retraction appear on the face to be false). See also 

the undermentioned cases.^®“ 

(D) Confessions of co-accused. — The Judge should tell the jury 
that a statement of an accused persoxi which does not amount to a 
confession cannot he considered at all as evidence against a co-accused;^’- 

f’29) AIR 1929 Lab 597 (599) : 30 Ori L Jour 640, Mi. Miran x,Empc7'or. 

•(’21) AIR 1921 Pat 337 (338) : 22 Cri L Jour 200, Maksud Ali v. Emperor. 

(’29) AIR 1929 Pat 212 (213) : 8 Pat 2C2 : 30 Cr. L. J. 716, SMo Naram Singh 
V. Empci'or. (If however the tribunal comes to the conclusion that the confession 
as a -whole is a truthful statement it can act upon the confession.) 

(’34) AIR 1934 Cal 651 (653) : 36 Cri L Jour 70, KasMm Ali v. Emperor. 

(’86) 10 Mad 295 (309, 310), Queen-Empress v. Bangi. 

(’96) 18 All 78 (81) : 1895 A W N 227, Queen-Empress v. Maliabir. 

(’78) 2 Cal L R 132 (133), In re Sofiruddin. 

30. (’29) AIR 1929 Mad 837 (839) : 53 Mad 160 : 31 Cr. L. J. 768, Ecsava Pillai 
V. Emperor. 

(’93) 2 Weir 510 (511, 512), In re GJiinna Chcjigadu. (10 Mad 295, explained.) 
(’29) AIR 1929 Oudh 381 (382) : 30 Cr. L. J. 967, Nawah v. Emperor. (Retracted 
confession though not found to be true in certain parts is sufiicient for conviction.) 
(’98) 23 Bom 316 (317, 318), Queen v. Gangia. 

(’95) 19 Bom 728 (730), Qttecn-Empr'ess v. Gkarga. 

(’29) AIR 1929 Sind 253 (254) ; 31 Cri L Jour 753, Samual Das v. Emperor. 
(Extra judicial confession retracted.) 

(’98) 21 Mad 83 (88), Puhlic Prosecutor v. Baman. (But the weight to be attached 
to such confessions depends upon circumstances.) 

(’21) AIR 1921 Sind 129 (130) : 25 Cr. L. J. 574 : 16 Sind L R 67, Mahamud v. 
Emperor. (Question of corroboration is really beside the matter — The Judge has 
only to decide whether the confession tendered in evidence has been voluntarily 
made.) 

■See also S. 164 Koto 18. 

30a. (’40) AIR 1940 Mad 699 (700), In re Bangaru Bcddi. (Confession — More 
fact that accused has given wrong description of way in which he killed deceased 
is no ground for acquitting him.) 

'(’40) AIR 1940 Pat 541 (545) : 41 Cri L .Tour 472, Emperor v. Jaic Draon, (Court 
is not bound to accept whole confession — It can accept part of it found to he true 
and reject rest as false — Obiter.) 

'(’36) 37 Cri L Jour 976 (976) : 164 Ind Cas 721 (Cal), Baud Sheikh v. Empci'or. 
(It is no good telling the jury first that the accused has made n confession and 
then sending them out of Court while the question is discussed whether the con- 
fession ought to be admitted or not.) 

■(’86) 1886 Eat 242 (243, 244), Queen-Empress v. Bliagi. (Retracted confession — 
Judge should satisfy himself as to falsity of any allegations as to improper pres- 
sure by police and should use every reasonable effort to ascertain to -what extent 
details of confession are corroborated.) 

(’34) AIR 1934 Cal 853 (857) : 62 Cal 312 ; 36 Cri L Jour 485, Kasimnddin v. 
Emperor. (Even after a confession is once admitted in evidence,* the Judge can 
withdraw it from the jury where ho finds on the subsequent evidence that it is 
inadmissible.) 

31. (’25) AIR 1925 Sind 116 (119) : 25 Cri L Jour 761, Topan Das v. Emperor. 
;(’30) AIR 1930 Cal 139 (141):57 Cal 801:31 Cr. L. J. 610, Bikram AUv. Emperor. 

(Confession qn-oved by a reply of a witness to a leading question — Judge should 
tell the jury as to how such evidence should be treated and what weight should 
be attached to it.) 

■(’28) AIR 1928 Cal 416 (417): 29 Cri L Jour 527, Bhadrestuar Sardarx. Emperor. 
(If the statement of the accused merely amounts to admission, it cannot be used 
against the co-accused.) 

'(’25) AIR 1925 Cal 926 (927) : 26 Cri L Jour 1279, Abdul Bahim v. Emperor. 
(’23) AIR 1923 Cal 517 (519):50 Cal 318:25 Cr. L. J. 467, Md. Yunus x. Emperor. 
(’20) AIR 1920 Cal 980 (986) : 21 Cr. L. J. 802, Surya Kaiita v. Emperor. (Each 
• accused throwing blame on another; jury told that statement, of one accused may 
be taken for what it is worth against the co-accused — Held, this was a mis- 
direction.) 
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that a confession of a co-accused may, under S. 30 of the Evidence 
Act, be considered against a co-accused, but such confession, without 
corroboration will be insufiScient to sustain a conviction of the co- 
aceused^^ and a retracted confession of a co-accnsed is practically 
useless and that without the fullest corroboration by untainted evidence, 
there can be no conviction.^^ He should also point out that the 
evidence given by a prisoner jointly charged with others, after he is 


1’18) AIR 1918 Cal88(90):45 Cal 557:19 Cr. Ii. J. 305, Ainiruddin Ahmed v. EmpcrQi', 
(’81) 6 Cal 279 (282, 283) : 7 C L R 385, Noor Bux Kasi v. Empress. 

(’80) 2 All 444 (44G), Empress of India v. Qanaraj. 

(’73) 10 Bom H C R 497 (500, 601), Beg. v. Amrita Govinda. 

(’67) 7 Suth W E Cr 72 (72), Queen v. Bhckoo-.Singh. 

(’06) 3 Cri L Jour 144 (147) : 10 C W N 153, Surendranath Miira v. Emperor. 

(Failure to ^varn the jury is a material error.) 

(’69) 6 BomHC R 10 (11, 12), Beg, v. Sheikh Miya. (One of the accused acknow- 
ledged his presence at the scene of occurrence and declared that the co-accused 
was the instigator of, and principal actor in the commission of offence — Held, 
jury ought to have been told that the statement was no evidence against co-accused.) 

32. (’40) AIE 1940 Nag 230 (233):1940 NL J 210 (215):41 Cri L Jour 553, Maroti 
Jago V. Emperor. 

(’40) 52 Mad L W 420 (426, 427), In re Bami Bcddi. 

(’34) AIR 1934 Pesh 11 (12) : 35 Cri L Jour 719, Nizam Din v. Emperor. 

(’34) AIE 1934 Cal 853 (858):3G Cr.L.J. 485 : 62 Cal 312, Kasimuddin v. Emperor. 
029) AIR 1929 Pat 275 (279) : 8 Pat 289 : 30 Cri L Jour 675, Eunja Subudhi v. 
Emperor. (Confession to be of any value must implicate the maker of it to the 
same extent as it implicates the co-accused.) 

(’09) 9 Cri L Jour 308 (309) ; 1 Ind Cas 547 (Mad), Kuppan v. Emperor. 

(’96) 2 Weir 745 (745) : 19 Mad 482, Queen-Empress v. Raru Nayar. (Confession 
need not have been made in the presence of the co-accused.) 

(’86) 2 Weir 742 (744), In re Alagappan Bali. 

(’83) 2 Weir 741 (742), In re Kaliyappa Goundan. 

(’76) 1 Mad 163 (164) : 2 Weir 740, Beg v. Amhigara Hulagu, 

■(’73) 7 Mad H C E App sv (sv). 

(’84) 10 Cal070 (074,075), Queen-Empress v. Bepin Biswas. (Confession in absence 
of co-accused — Jury should be cautioned not to attach any weight at all to such 
confession except as against the maker of it.) 

(’89) 1889 Eat 436 (439), Queen-Empress v. Jhinavali. (Such confession is evi- 
dence of the weakest kind.) 

(’98) 2 Cal W N 749 (750), Manki Tewari v. Ainir Hossein. 

(’79) 4 Cal 483 (490) : 3 C L R 270 (FB), Empress v. Ashootosh Chuckerbuity. 

(SufBciency of corroborative evidence depends upon circumstances of each case.) 
(’75) 23 Suth W E Cr 24 (24, 25), Queen v. Naga. 

(’74) 21 Suth W E Cr 69 (71), Queen v. Sadhu Mundul. 

(’95-1900) 1895-1900 Low Bur Eul 368 (368, 369), Nga Tha Nyan v. Queen-Empress, 
(’09) 9 Cri L Jour 404 (405) : 33 Mad 46 : 1 1 C 867, In re Giddigadu. 

(’73) 19 Suth W E Cr 67 (67) : 10 Beng L E 453, Queen v. Belat Ali. (Confession 
to be of any value must implicate the maker to the same extent as it implicates 
the oo-accused.) 

(’73) 19 Suth W E Cr 16 (23, 25) : 10 Beng L E 455n, Queen v. Mohesh Biswas. 
(Confession can be considered so far only as that particular statement of fact 
itself extends.) 

33. (’01) 28 Cal 689 (690, 691) : 5 C W N 670, Yasin v. King-Emperor. 

(’25) AIR 1925 Cal 406 (407) : 26 Cri L Jour 300, Moyez Sardar v. Emperor. 

(’26) AIE 1926 Cal 374 (375) : 26 Cri L Jour 1146, In re Ibrahim. 

.(’33) AIR 1933 Cal 6 (8) : 34 Cri L Jour 23, Kashem Ali v. Emperor. (Jury must 
be directed as to the circumstances under which retracted confession of co-ac- 
cused can be acted upon — Omission amounts to serious non-direction.) 

•(’10) 11 Cri L Jour 538 (539) : 7 Ind Cas 915 (Cal), Harendra Pal v. Emperor. 
(’20) AIR 1920 ,Cal 966 (967) : 47 Cal 46 : 21 Cr, L. J. 775, Hemanta Kumar v. 
Emperor. (Judge must advice the jury as to the attitude to betaken by it towards 
retracted confessions against co-accused.) 

(’34) AIR 1934 Cal 853 (868) : 36 Or. L. J. 485 ; 62 Cal 312, Kasimuddin v. 
Emperor, 
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Section 297 convicted and sentenced, as a witness in a subsequent trial of his 
Note 9 co-prisoners stands on a different footing and can be good corroborative 
evidence of an accomplice.^^ 

(E) Presumption arising out of recent possession of stolen 
property. — It is a misdirection to ask the jury to malce a positive 
presumption of guilt from mere possession of stolen property after 
theft. Such a presumption may be made, but it is a matter for the jury 
if they will make it or not,^^ See the undermentioned cases’® where the 
IDi’oper mode of charging in such a case is laid down. The jury should 
be told that the question whether the possession of the article was recent 
enough to attract' the presumption of law under S. 114, Illustration (a) 
of the Evidence Act, is a matter to be decided by them from all the 
circumstances of the case.®" 

(F) Circumstantial evidence. — In cases where there is only 
circumstantial evidence against the accused, the Judge should direct 
the jury to find (i) whether the circumstances from which an adverse 
inference is sought to be drawn against the accused have been proved 

34. (’92) 2 IVcir 520 (520, 521), In rc Marudaimuihu Kavirayan. 

35. (’3G) AIR 193G Cal 796 (800) ; 37 Cri L .Tour 701 ; C2 Cal 95G, Ishiahar 
Khondlcar v. Emperor. (11 Cr App Rep 45, Followed.) 

(’33) 1933 Mad W N 320 (321), Arumuga Goundan v. Emperor. 

(’25) AIR 1925 Cal 6GG (667, 668) : 52 Gal 223 : 26 Cri L Jour 1155, SaUja 
Charan v. Emperor. 

36. (’37) AIR 1937 Pat 191 (195): 38 Cr. L. J. 129, Bajendra Nath v. Emperor. 
(Case under Ss. 411 and 414, Penal Code — Presumption under S. 114, Evidence 
Act, not arising — Judge must tell jury that there is no evidence oi guilty know- 
ledge — Omission to so direct amounts to serious error vitiating trial.) 

(’36) 1936 OWN 187 (190), Bchari v. Emperor. (Wrong statement of the law— - 
Judge asking jury to presume that accused put stolen property deliberately in a 
certain place.) 

(’36) 37 Cri L Jour 976 (977):164 I. C. 721 (Cal), EnaeZ Slicihh v. Emperor. (Judg- 
ment of Lord Reading in the case of Isaac Scheme and Jacob Ahramovitch, 
11 Cr App Rep 45, Relied on.) 

(’31) AIR 1931 Cal 617 (617) : 33 Cri L Jour 40, Bhutanath Mondal v. Emperor. 
(’25) AIR 1925 Cal 1241 (1242) : 53 Cal 157 : 26 Cr. L. J. 1582, Kabaiulla v. 
Emperor. 

(’20) AIR 1920 Cal 342 (343) : 21 Cri L Jour 545, Eaihim MondaJ v. Emperor. 
(’84) 2 Weir 489 (492), In rc PiithcnvittM. (Property found five years after the theft 
in possession of accused — Judge ought to have drawn attention of the jury to 
this lapse of time.) 

(’99) 2 Weir 515 (516), In rc Mammadi. (Charge should make reference to the 
lapse of time between dacoity and finding of property.) 

(’29) 1929 Mad W N 577 (578), Mayandi Thevan w Emperor. (Judge must draw 
attention of the jury to the time elapsed between theft and finding of property.) 
(’82) 1882 Rat 184 (184,185), E77jprcss v. Mnlhari. (In order to raise the presump- 
• tion the possession of the stolen property should be exclusive as well as recent.) 
(’66) 5 Suth WE Cr 3 (3, 4), Queen v. Narain Bagdcc. (Direction to convict if’ 
accused .failed to explain his possession satisfactorily — Held there was .no mis- 
direction.) , ■ 

(’75) 23 Suth W R Cr 16 (17), Queen v.Jctoo. (Considerable lapse of time between 
date of theft and finding of property — ^No presumption should be drawn.) 

(’95) 2 Weir 493 (493), In rc Muppidi Krishnamoorthy.. ( Direction that the 
jury should convict the prisoner if they believed that the prisoner had shown 
' the stolen property to the police is open to exception.) 

37. (’29) 30 Cr. L. J. 542 (543): 115 I.C. 831 (Mad), In rc M-uthu Vird 7 elan. • 
(’03) 26. Mad 467 (468) : 2 Weir 517, Gnzsala Hanuman v. fSp^peror. 

(’12) 13 Cri L Jour 1'40 (140, 141) : 13 I. C. 828 (Mad),'In rc Gorle Kandungadu. 
010) 11 Cri L Jour 18i7 (188) ; 4 Ind Cas 1103 (Mad), 171 rc Manjunnath. ■ 

(’32) 1932 Mad W N 862 (863), ulsis EZm?! V. E77ipcro?-. _ , 
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beyond all reasonable donbt and those circumstances are clearly 
connected with the fact sought to be inferred therefrom and (ii) whether 
the circumstances are incomjjatible with the innocence of the accused 
and incapable of an explanation upon any other reasonable hypothesis 
than that of his guilt. A theoretical discourse on what is circum- 
stantial evidence couched in a language w'hich would be unintelligible 
to the jury is quite w'orthless.^®* The Judge should tell the jury that 
testimony of eye-witnesses is not necessary to the establishment of a 
charge of murder and, if from the circumstances of the case they had 
no doubt as to the guilt' of the accused, they must give effect to that 
decision.^” In a case depending on circumstantial evidence the question 
of motive is of great importance and it is the duty of the Judge to 
lay emphasis in his charge to the jury on the absence of motive which 
is a circumstance in favour of the accused."*® 

See also the undermentioned case.'** 

( G) Inferences to be drawn from non-examination of luitnesses. 
— The jury ought to be told that no adverse inference can be drawn 
against the accused from his non-examination of witnesses."*" But the 
inference to be drawn from the non -examination of prosecution 
witnesses is a matter to be considered with reference to the circum- 
stances of each particular case; and the Judge should direct the jury 
to consider the question in the light of the circumstances and facts of 
each case."*^ Thus, where it is proved that the prosecution had material 
witnesses who could have given relevant evidence and that they had 

38. (’40) AIR 1940 Jlacl 1 (3, 4) : 41 Cri L Jour 369, In rc Eanakasabai Pillai. 
(Case tried with assessors.) 

(’40) 44 C W N 840 (843), 2Imaffar Sheikh v. Emperor. 

(’39) AIR 1939 Sind 209 (215, 216) : 41 Cr. L. J. 28 : ILR (1940) Ear 249, Shewa 
Earn Jethanand v. Emperor. 

(’37) AIR 1937 Cal 458 (459) : 38 Cr. L. J. 9&S,Md. Shari ff Ehany. Emperor, 

(’31) AIR 1931 Cal 11 (13) : 32 Cri L Jour 418, Jalntra Bibi v. Emperor. 

(’28) AIR 1928 Cal 551 (552) : 30 Cri L Jour 120, Jlf. D. Sagiruddin v. Emperor, 
(’18) AIR 1918 Cal 314 (318) : 19 Cri L Jour 81, Asliraf Ali v. Emperor, 

,'(’34) Am 1934 Cal 124 (126) : 60 Call339:35Cr.L.J.567,iLfanarAiiT.Sm2Jcror; 
(’30) AIR 1930 Cal 370 (374) : 58 Cal 96 : 32 Cri L Zoar IQ, Governmentof Bengal 
V. Santi Earn Mondal. 

(’33) AIR 1933 Pesb 94 (96) : 35 Cri L Jour 476, Nawab Ehan v. Emperor. 

(’03) 8 Cal W N 278 (286) : 1 Cri L Jour 124 (FB), Hurjee Mull v. Imam Ali. 
[See (’26) 30 Cal W N 376 (379) : 27 Cri L Jour 1254 : 98 Ind Cas 102, Arajali 
V. Emperor.'] 

38a. (’40) 44 Cal IV N 840 (843), Mujjaffar Sheikh v. Emperor. 

39. (’76) 25 Suth W R Cr 36 (36), Queen v. Gokool Eahar, 

[See (’37) AIR 1937 P C 179 (180) : 64 I A 134 : 38 Cr. L. J. 573 : ILR (1937) Lah 
371 : 31 S L R 300 (PC), Mangal Singh v. Emperor.] 

40. (’40) AIR 1940 Cal 561 (563) : 71 C L J 597 (600), UpendraNath v. Emperor, 

41. (’37) AIR 1937 Cal 756 (757) : 39 Cr. L. J. 182 ; ILR (1937) 2 Cal 315, M-a6fcar 
Mondal v. Emperor. (In conspiracy cases, the inferences which are to be drawn 
by the jury and which the’jury should be directed to consider with regard to their 
conspiracy verdict must be, even if they are mere inferences, supported by solid 
evidence.) 

42. (’82) 8 Cal 121 (125) : 10 C L R 151, Empress v. Dhunno Easi, 

(’84) 10 Cal 140 (149) : 13 C L R 358, Hurry Churn v. Empress. 

43. (’38) AIR 1938 Pat 579 (581) : 40 Cr. L. J.' 147, Yusuf Mia y. Emperor^ 

‘ (Held, that Judge should not have invited thejury to assume that the witnesses who 

had not been examined had been gained over.) 
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been deliberately kept back, the Judge should direct the jury to draw 
an adverse inference against the prosecution.^^ 

(S) Warning in cases arising out of sexual matters The 

Judge should warn the jury that in charges made by a woman in eases 
arising out of sexual matters, it is unsafe to rely solely upon the 
testimony of the woman^“ and also direct the jury as to whether there 
is any evidence corroborating the testimony of the woman.'*® At the 
same time, the Judge should point out to the jury that they are 
entitled to convict the accused upon the uncorroborated testimony of 
the woman, if, after proper scrutiny and considering the warning, they 
are satisfied with the uncorroborated evidence.^' 


44. (’38) AIR 1938 Cal 625 (626) ; 39 Cr. L. J. 964, Brinchipada v. Emperor, 
(’16) AIR 1916 Mad 582 (583) : 16 Cr. L. J. 615 (616), In re Eotaiqadn. 

(’32) AIR 1932 Cal 474 (477) : 59 Cal 1361 : 33 Cr. L. J. 854, Saroj v. Emperor, 
(’32) AIR 1932 Cal 118 (119, 120) : 58 Cal 1335 ; 33Cr.L. J. lB5,GirishCha7idra 
V. Emperor. 

(’31) AIR 1931 Cal 752 (755) : 33Cr, L. J. 85,Sah‘ SIccikh v. Emperor, (Merely ask- 
ing the jury to give their due consideration to the absence of material witnesses 
is not sufficient direction — Jury must be specifically told what is the presump- 
tion that they are entitled to draw.) 

( 30) AIR 1930 Cal 708 (709): 58 Cal 580 : 32 Cr. L. J. 228, Nabahali Emperor, 
(’30) AIR 1930 Cal 481 (484) : 32 Cr. L, J. 33, Hacliani Khan v. Emperor. 

AIR 1930 Cal 134 (135, 136) : 31 Cr. L. J. 918, Naijan Mandal v. Emperor, 
( 26) AIR 1928 Cal 728 (729, 730) : 27 Cr. Ii. J. 398, Sari Gharan v. Emperor. 

( 25) AIR 1925 Cal 872 (873): 52 Cal 595: 2&Gx,Jj,^ ^LeduMollav. Emperor, 
(’23) AIR 1923 Cal 517 (519): 50 Cal 318 : 25 Cr. L. J. 467, Md. Yunus v. Emperor, 
(’is) AIR 1918 Cal 314 (317) : 19 Cr. Ii. J. 81, Ashraf AH v. Emperor, 
i 16) AIR 1916 Cal 355 (355) : 17 Cr. L. J. 92, Abdul Sheik v. Emperor. 

(’33) AIR 1933 Pat 481 (484) : 34 Cr. L. J. 828, Emperor v. Kameshwar Lai, 

(’29) AIR 1929 Pat 051 (654) : 9 Pat 647 : 31 Cr. L. J. 306, Krishna v. Emperor, 

( 28) AIR 1928 Pat 31 (32) : 7 Pat 50 : 28 Cr. L. J. 843, TajaliMianv, Emperor. 
(’24) AIR 1924 Cal 771 (772,773): 51 Cal 79: 25Cr.L.J. 945, Kianuddi v. Emperor, 
(’22) AIR 1922 Cal 192 (192) : 24 Cr. L. J. 8, Abdul Gafur Khan v. Emperor. 

( 21) AIR 1921 Cal 257 (257) : 22 Cr. L. J. 475, Tenaram Mondal v. Emperor. 
(’27) AIR 1927 Mad 475 (476, 477) : 28 Cri L Jour 307, In re Muthaya Thevan. 
(No adverse inference should be directed to be drawn unless in evidence it appears 
that no satisfactory reasons for not examining are forthcominp;.) 

(’82) 8 Cal 121 (124, 125) : 10 C L R 151, Empi'css v. Dhunno. 

45. (’34) AIR 1934 Cal 7 (9) : 62 Cal 527 : 36 Cr. L. J. 796, Emperor v. Nur 
Ahmed. (Corroboration necessary.) 

(’40) AIR 1940 Cal 391 (392), Tascr Pramanik v. Emperor. 

(’40) AIR 1940 Cal 461 (462) : I L R (1940) 2 Cal ISO : 44 C W N 830 (832), 
Harendra Prasad v. Emperor. (But see the observations of Sen, J.) 

( 39) AIR 1939 Pat 536 (538) :41Cr.L.J.l : 'i.^VaXQ^Q,Sachinder Baix. Emperor , 
(’38) AIR 1938 Cal 658 (661) : 40 Cr. L. J. 101 : I L R (1938) 1 Cal 636, Abd%a 
Gafur V. Emperor, 

(’37) AIR 1937 Cal 321 (321, 322) : 39 Cri L Jour 371 : I L R (1937) 2 Cal 345, 
Sikandar Mian v. Emperor. (The Judge usually adds a rider to the eSect that 
nevertheless if after proper scrutinising and considering the caution delivered by 
the Judge the jurors are satisfied by the uncorroborated evidence, they may 
accept it.) ' ^ j j 

1967 Cal 463 (465) : 38 Cr. L. J. 931, Sarai Chandra v. Emperor. 
air 1936 Cal 18 (19, 20) : 37 Cr. L. J. 359, Ghamuddin Sardar v. Eviperor, 
^75(475): 671. C, 827 {627) (hah), Kanshi Bam v. Emperor. 
air 1933 Cal 833 (834, 835) ; 35 Cr. L. J. 508, Surendra Nath v. Emperor. 
(Corroboration in material particulars is essential.) 

46. (’36) AIR 1936 Cal 18 (20) : 37 Cr.L.J. 359, Ghamuddin Sardar v. Emperor, 

47. (’40) Am 1940 Cal 461 (462) : 44 Cal WN 830 (832) : ILR (1940) 2 Cal 180, 
Harendra Prosad v. Emperor. 

1936 Cal 18 (19) : 37 Cri L Jour 359, Ghamuddin Sardar v. Emperor. 

( 37) AIR 1937 Cal 321 (322) ; 39 Cr.L.J. 371 ; I L R (1937) 2 Cal 345, Sikandar 
Mian V. Emperor. 
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The failure to warn the jury of the danger of convicting the 
accused on the woman’s evidence amounts to a non-direction which 
vitiates the trial.^® Where, however, a part of the woman’s evidence, 
which is the crucial part, and which, if believed, establishes the guilt 
of the accused, is corroborated, the failure to give warning cannot be 
said to have affected the verdict of the jury and is, therefore, no ground 
on which the conviction should be set aside.'*® 

Where a woman is alleged to be of a bad character, the Judge 
should point out to the jury that the alleged bad character is relevant 
only so far as it affects the credit of the woman or suj^ports the 
defence suggestion that the case is not a true one.“® 

See also the undermentioned cases.®* 

(I) Other cases of warning. — The Judge should also warn the 
jury that the evidence of an expert should be approached with 
caution,®® that suggestions of pleaders do not amount to evidence unless 
they are partly or wholly accepted by the prosecution witnesses,®® that 
evidence of witnesses taken under S. 161 must be accepted with a great 
deal of caution,®* that they are not to draw an adverse inference 
against the accused from the fact that they were subjects of a proceeding 
under S. 110 of the Code®® and that they should be cautious in acting on 
a statement of a witness made before the committing Magistrate but 
denied before the Sessions Judge.®® 

(’87) AIE 1937 Cal 463 (465) ; 38 Cri L Jour 931, Sarat Chandra v. Emperor, 

48. (’39) AIB 1939 Pat 536 (538): 41 Cr.L.J. 1:18 Pat 698, Sachinder Bai v. Emperor, 
(’36) AIR 1936 Cal 18 (19) : 37 Cri L Jour 359, Chamuddin Sardar v. Emperor. 

[See also (’40) AIE 1940 Cal 461 (461, 462) : I L E (1940) 2 Cal 180, Harcndra 
Prosad v. Emperor. (Judge ■warning jury that it ■was unsafe to convict accused 
on prosecutrix’s uncorroborated testimony — Omission to add that if they 
believed prosecutrix they could convict on her sole testimony is not misdirection 
resulting in prejudice to accused.)) 

49. (’38) AIE 1938 Cal 658 (661) ; I L B (1938) 1 Cal 636 : 40 Cri L Jour 101, 
Abdul Qafur v. Emperor. 

50. (’37) AIR 1937 Cal 266 (268) : 38 Cr.L.J. 767, Madan Tilabdas v. Emperor, 

51. (’39) AIR 1939 Pat 536 (539) : 18 Pat 698 : 41 Cr. L. J. 1, Sachinder Bai v. 
Emperor. (In case of sexual offences like abduction. Judge should tell jury that 
if girl was immoral it made her story of abduction less probable — Failure to do 
this amounts to misdirection.) 

(’33) AIR 1933 Cal 718 (722): 35 Cr.L.J. 307:60 Cal 1457, Sliahehali v. Emperor. 
(Trial for offence under S. 366,PenalCode — Judgetelling jury that fact of accused’s 
previous intimacy with the girl was immaterial, amounts to misdirection.) 

52. (’05) 2 Cri L Jour 311 (313) : 1 C L J 385, Panchu Mandal v. Emperor. 

[See also (’36) AIE 1936 P C 289 (299) : 37 Cri L Jour 963 (PC), Seneviratne v. 

The King. (Evidence of medical experts conflicting — Judge should not ask jury 
on matters involving medical knowledge and skill to come to a conclusion for 
themselves.)] 

53. (’32) AIR 1932 Cal 375 (377); 33 Cr.L.J. 725, Emperor v. KarimuddiSheiJeh. 

54. (’08) 7 Cri L Jour 315 (316) : 7 C L J 246, Eali Singh v. Emperor. 

[See (’12) 13 Cr, L. J. 283 (284) : 14 I. C. 667 (Cal), Tufani Sheikh v. Emperor. 
(S. 364, Cr. P. C. — Questions eliciting confessional statement — Jury must 
be told that such statement is inadmissible.)] 

55. (’39) AIE 1939 Cal 497 (499) : 40 Cri L Jour 877, Moseladdi v. Emperor. 

56. (’38) AIR 1938 Cal 364 (365) : 39 Cri L Jour 625, Bam Gobinda v. Emperor. 
(IVitness in Sessions Court denying truth of his statement made before com- 
mitting Magistrate — Judge should warn jury to be cautions in acting on such 
statement.) 
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10. Effect of non-observance of this provision — Laying 
down the law. — It has been held in the undernoted cases^ that the 
failure of the Judge to explain properly the law to the jury is not a 
mere misdirection, hut is a failure to comply with an express provision 
of law vitiating .the whole trial ; it is a defect which cannot he cured 
by section 537. In other cases, however, it has been held that such an 
omission is not a material misdirection and where the 'offence charged 
is a simple one (like theft) and where the jury have understood fully 
the constituent factors of the offence, an omission to explain the law 
may not of itself justify a reversal of the verdict,” though, where such 
an omission to explain the law occasions a failure of justice, the verdict 
will he set asido.^ 

The cases cited below'* show how it is a question depending on the 
circumstances of each case whether the Judge has failed to lay down 
the law for the guidance of the jury. 

11. Misdirection. — Sub-section (2) of s. d23 provides that the ' 
verdict of a jury cannot he altered or reversed “ unless .... such 
verdict is erroneous owing to a misdirection by the Judge or to a 


Note 10 

1. (’07) S Cri L Jour 78 (80) : .30 Mad 44, Mari Valayan v. Emperor. 

(’10) 11 Ori L Jour 482 (483) : 7 Ind Cns 401 (Mad), In re Snrutiai. 

(’31) AIR 1931 Mad 427 (428) : 54 Mnd588 : 32 Cri L Jour 1212, Eaman Koravan 
V. Empepor. (Charge of dacoily — Judge should point out when theft becomes 
a robbery.) 

(’24) AIR 1924 Oudh 411 (412, 413) : 25 Cri L Jour 1129, Nawah AHv. Emperor. 
(’10) 11 Cri L Jour 340 (341, 342) : 5 Low Bur Rul 149 ; 5 Ind Cas 981, Briscoe 
Birch V. Emperor. 

(’35) AIR 1935 Oudh 175 (170) : 35 Cri L Jour 507, Jagan v. Emperor. 

[See (’14) AIR 1914 Low Bur 216 (218) : 17 Cri L Jour 154 : 8 Low Bui Rul 125, 
Kpa Nvnn v. Emperor. 

2. (’39) AIR 1939 Bom 457 (459) : I L R (1939) Bom G18 : 41 Cri L Jour 176, 
Emperor v. Jhina Soma, 

(’23) AIR 1923 Mad 329 (330), In re Bangarc Bamudti. 

(’25) AIR 1925 Oudh 69 (69) : 25 Cri L Jour 1032, Jindar Singh v. Emperor. 

[Sec (’25) AIR 1925 Cal 494 (497) : 25 Cri L Jour 138G, Abdul Gani v. Emperor. 
(Describing common object of unlawful assembly ns “disturbing public peace, 
resisting, obstructing and overawing the iralice by criminal force and of assault- 
ing police’’ was held not likely to prejudice the accused.)] 

3. (’97) 25 Cal 561 (564), Biru Mandal v. Queen-Empress. 

(’26) AIR 1926 Mad 1121 (1122) : 27 Cri L Jour 1191, Ycnhaligadu v. Emperor. 
(Case of theft — Word ‘dishonestly’ ought to have been explained but not 
explained — Held, there was no miscarriage of justice in this particular case.) 
(’25) AIR 1925 Cal 1235 (1236) : 26 Cri L Jour 946, Ahcd Fahir x. Emperor. 
(Question of title important in the case — Dii’ection lo ignore title is misdirection 
occasioning failure of justice.) 

4. (’36) AIR 1936 Rang 421 (425) : 37 Cri L Jour 1050 (FB), Emperor v. Nga E 
Pc. {Held that failure to explain what w.as the intention necessary to constitute 
the oGence of murder \ms not, in the circumstances of the case, a misdirection.) 

(’16) AIR 1916 Low Bur 114 (116) : 17 Cri L Jour 49 : 8 Low Bur Rul 306 (FB), 
Nga Mya v. Emperor, (In performing the duty of laying down the law by which 
the jury are to be guided, it is not incumbent on the Judge to explain a part of 
the law which if they had acted on they would have done wrong — Held in 
circumstances of the case Judge need not explain the distinction between the inten- 
tion necessary to constitute murder and the intention necessary to constitute 
• culpable homicide not amounting to murder.) 

(’14) AIR 1914 Low Bur 216 (218) : 8 Low Bur Rul 125 : 17 Cri L Jour 154, Kya 
' Nyun X. Emperor, (Murder — Charge held defective in law as it did not suffi- 
ciently ask the jury to consider the intention of the accused.) 
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misunderstanding on the part of the jury of the law as laid down by 
him.” There is no definition of the word “misdirection” in the Code. 
Technically, a “misdirection” is an error of law made by a Judge in 
charging a jury.^ But the expression as used in the Code includes not 
■only an error in laying down the law by which the jury are to be 
guided, hut also a defect in summing up the evidence.' In Sundarcsa 
Iyer v. Eviparor^ it was observed that a misdirection “ includes also 
41 defect in summing up the evidence or in not summing it up, or 
summing it up erroneouslj' which may often prejudice the accused 
more than not summing it up at all. Such error and defect are in all 
oases an infringement of the law as laid dowm in S. 297.” A mere 
non-direction is not necessarily a misdirection; those who allege 
misdirection must show that something wrong was said or something 
was said which would make w'rong that w’hich was loft to be understood.'* 
The proper w'ay of viewing a charge by a Judge to the jury has 
been laid dow’n by their Lordships of the Privy Council in Channing 
Arnold v. Emperor^-. 

“A charge to a jury must be read as a whole. It there are salient propositions 
in law in it, these will, o£ course, be the subject o£ separate analysis. But in a 
protracted narrative o£ tact, the determination o£ which is ultimately left to the 
jury, it must needs be that the view of the Judge may not coincide with the views 
of others who look upon the whole proceedings in black typo. It would, however, 
not be in accordance either with usual or with good practice to treat such cases 
as cases of misdirection, if, upon the general view taken, the case has been fairly 
left within the jury's province.”®'* 

It is not enough for the purpose of establishing a misdirection to 
show that the Judge might have laid much more stress than he has 

Note 11 

1. Vi'harton’s Law Lexicon. 

2. (’10) 11 Cri L Jour 13 (13, 15) : 3 Sind L R 102 : i Ind Gas 597, imperaior 

v. Minlnvasaijo. (Per Crouch, A. J. C Omission in summing up is not “mis- 

direction” unless it be on point of substantial importance.) 

3. (’30) 1930 Mad W N 249 (280). 

4. (’16) AIR 1916 Pat 236(243) : 1 Pat L J 317 : 17 Cri L Jour 353(360), Eknath 
Sahay v. Emperor. 

•(’15) AIR 1915 Cal 773 (783) ; 16 Cri L Jour 561 (571) (FB), Emperor v. Upendra 
Nath. (No evidence of grave and sudden provocation — Omission to lay down the 
law as to grave and sudden provocation was held not to amount to misdirection.) 
;See also Note 12. 

5. (’14) AIR 1914 P C 116 (124) : 41 Cal 1023 : 8 Low Bur Rul 16 : 15 CriL Jour 
309 : 41 1 A 149 : 1914 A C 644 : 83 L J P C 299 : 111 L T 324 (PC). 

5a. See also (’40) AIR 1940 Nag 221 (224) : 1940 N L J 264 (267, 268), Bapurao 
' Maroti v. Emperor. (The principal test to determine the character of the charge 
is to see whether or not the Judge directed the attention of the jury to the 
essential points and the charge read as a whole is sound.) 

(’40) AIR 1940 Oudh 337 (340) : 41 Cri L Jour 545, Jagdish Dutt v. Emperor. 
(’39) AIR 1939 Cal 682 (686) : I L R (1939) 1 Cal 187 : 41 Cr. L. J. 59, C. B. 
Pliichneit v. Emperor. 

(’37) AIR 1937 Pat 191 (193) : 38 Cri L Jour 129, Bajendra Nath v. Emperor. 
(Summing up of case to jury after lengthy addresses by counsel — High Court 
should not be too critical in dealing with the summing up.) 

(’34) AIR 1934 Cal 757 (758) : 35 Cri L Jour 1487, Sossein Ali v. Emperor. (The 
charge must be taken as a whole, and not selected passages on which criticisms 
might be levelled, to decide whether in-the light of the evidence there has been 
any misdirection or non-direction.) 

See also S. 298 Note 9. 
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laid on the defects in the jirosecution case.® 

The following may he given as instances of misdirection : 

(1) Instead of asking the jury to find if the case has been legally proved, 
to tell them that if they are morally convinced, they may find the 
accused guilty 

(2) Misreading or misquoting the evidence.^ It is of the greatest 
importance that whatever the Judge says to the jury must he true, 
and must he a correct representation of facts appearing from the 
evidence.® The Judge should not make suggestions which are 
absolutely without foundation on the record.® 

(3) Grave omissions and vague over-statements.^® But the omission to 
mention before the jury some small items of corroborative or 
discrepant evidence may be comparatively unimportant, particu- 
larly in a case where the jury had been addressed by advocates on 
each side.^®“ 

(4) Stressing too much on unimportant points. 

(5) Asking the jury to neglect any portion of the evidence^- or telling 
them tliat “if juries were to throw up a ease on account of 
contradictions and falsehoods, there would be an end to the criminal 
law of the land.”^® 


6. (’2G) AIR 1926 Mad 370 (370) : 27 Gri L Jour 176, In rc Ambalavt. (Charge- 
as a whole was distinctly favourable to the accused in this case.) 

[See also (’25) AIR 1925 Cal 980 (981) : 26 Cr.L.J. 572, Sham Lai v. JBmperor.] 
6a. (’26) AIR 1926 All 752 (753) : 28 Cri L Jour 15 : 49 All 209, Enaijat Husain 
V. Evi'pcror. 

I. (’30) AIR 1930 All 28 (28): 52 All 207 : 30 Cr.L.J. 1146, v. Evipcrom 

(’27) AIR 1927 Cal 200 (202) : 28 Cri L Jour 201, Jsn Sheilch v. Emperor. 

(’24) AIR 1924 Cal 435 (435, 436) : 24 Cri L Jour 305, Hofezuddin v. Emperor. 
(’30) AIR 1930 Cal 756 (756) : 32 Cri L Jour 233, Mohshed Sheikh v. Emperor. 
(’10) 11 Cri L Jour 187 (188) : 4 Ind Cas 1103 (Mad), In rc Manjunath. 

(’12) 13 Cri L Jour 271 (271, 272) : 14 Ind Cas 655 (Mad), Venkatan v. Emperor. 
(’15) AIR 1915 Mad 1036 (1038) : 16 Cr.L.J. 717 (718), In rc Sennimalai Goundan, 
(’23) Ant 1923 Pat 158 (159) : 23 Cr. L. .T. 406, Dasrath Svigh\. Emperor. (Judge- 
making a reference to statement not on record.) 

(’29) 1929 Mad W N 946 (947, 948), Doraisioamy Pillay v. Emperor. 

(’08) 8 Cri L .Tour 361 (372, 374) : 1 Sind L R 104, Imperaior v. Yilaitali Shah. 

8. (’36) 1936 0 W R 187 (189), Behari v. Emperor. (Judge wrongly asserting 
that witnesses who identified the accused in jail committed no mistakes at the- 
time of their identification — Held, it was a serious misdirection.) 

(’27) AIR 1927 Oudh 259 (259) : 2 Luck 597 : 28 Cri L Jour 683, Nahruvial vv 
Evipcror. (Judge is not justified in stating that there is definite evidence against 
the accused which as a matter of fact is notion record.) 

(’20) AIR 1920 Cal 527 (528) : 21 Cri L Jour 670, Abdul Gafur v. Emperor. 

9. (’34) AIR 1934 Cal 77 (80): 35 Cri L Jour 483, Eamircddi Sheikh v.Ejnpcror.- 
(’83) 9 Cal 455 (459) : llCnlLR569:6 Shome L R 47, Boghzmi Singh v. Empress. 

10. (’37) AIR 1937 Pat 191 (195) : 38 Cri L Jour 129, Bajendra Nath\. Emperor. 
(Omission to tell jury exact point for determination — Charge given in misleading, 
manner — It amounts to misdirection.) 

(’36) 1936 0 W N 187 (189), Behari v. Emperor. (Omission to point out that a 
witness had made a mistake at the time of identification of the accused in jail 
by identifying a wrong person — Mistake eannot be rectified by appellate Court.) 
(’95) 1895 Rat 806 (816), Qziccn-Emp7'ess v. Kallappa. 

10a. (’37) AIR 1937 Pat 191 (196): 38 Cr. L. J. 129, Bajendra Hathv. Emperor. 

II. (’75) 23 Suth W R Cr 21 (21), Qticen v. Gunga Govind. 

12. (’03) 6 Bom L R 31 (33), Emperor v. Mira Gajbar. 

13. (’08) 12 Cal W N cxl (cxli) (PC), LoIm Nona v. The King. (Accomplice’s- 
evidence was discrepant in this case.) 
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(6) Suggesting that the onus of proof lies on the accused to show that 
he is innocent^^ or that the onus changes or shifts on the accused.^^ 

(7) Telling the jury that in capital cases stronger evidence or higher 
degree of certainty is required than in other cases.^® 

(s) Saying that there is a presumption of veracity in favour of a witness 
as there is the presumption of innocence in favour of the accused. 

{9) Submission of inadmissible evidence to jury.^® If inadmissible 

14. (’39) AIB 1939 Sind 209 (212, 214) : 41 Cr. L. J. 28 : I L B (1940) Ear 249, 
Shcwaram Jcthanand v. Em'peror. 

(’37) AIB 1937 Pat 191 (195) ; 38 Cri L Jour 129, liajcndra v. Emperor. (Charge 
vitiated throughout by the assumption that accused had to prove their innocence.) 

(’36) AIB 1936 P C 169 (170) ; 37 Cri L Jour 628 : 1936 A C 338 ; 103 L J P C 
79 : 154 L T 620 (PC), Atlygallc v. The King. (Judge stating that burden of 
proving certain facts within special hnowledge of accused is on accused — Jury 
likely to think from direction that burden is on accused to prove that no crime 
has been committed — It amounts to misdirection.) 

(’36) AIB 1936 P C 289 (300) : 37 Cr.L. J. 963 (P C), Stephen Seneviratne v. The King. 

I’SQ) AIB 1936 Cal 73 (79, 60) : 37 Cr. L. J. 394 : 63 Cal 929, Benoyendra v. Emperor. 
(Where, the Judge in his charge to the jury, repeatedly draws the jury’s attention 
to the fact that the accused have failed to give any explanation of facts adduced 
in evidence against them, his remarks amount to misdirection. In any case if the 
Judge intends to make such remarks, it is his duty first to give the accused an 
opportunity of explanation by drawing their attention specifically to the evidence 
upon which the Judge relies.) 

(’35) 1935 A C 462 : 104 L J K B 433 : 51 TLB446 (450) ; 25 Cr App Eep 72 : 153 
Ij T 232 : 79 S. J. 401, Woohninglon v. Director of Buhlic Prosecutions. (It is 
sufficient for accused to raise a doubt as to his guilt; he is not bound to satisfy 
the jury of his innocence.) 

(’36) 37 Cri L Jour 970 (977) : 164 I. C. 721 (Cal), Baud Sheihh v. Emperor. (In 
cases of receiving stolen property, onus never shifts to the accused. All that the 
accused is required to do is to give an account of his possession and if that account 
may reasonably be true, though nevertheless the jury may not be convinced that 
it is true he must be acquitted because the Crown has failed to satisfy the onus to 
prove his guilty knowledge.) 

(’81) 8 Cal L E 542 (546, 547), Khorshed v. Empress. 

(1900) 4 Cal W N 576 (581), Sadhu Sheikh v. Empress. 

(’10) 11 Cri L Jour 557 (558) : 8 Ind Cas 52 (Cal), Asfar Sheikh \. Emperor. (Tho 
charge in this case ended with the words 'no evidence adduced for the accused’.) 

(’22) AIB 1922 Cal505 (505, 506): iiCx.D.Z. IQ, Ahdulr. Emperor. (Judge directing 
that if the prosecution has supplied better hypothesis than the defence, it must 
be held to have discharged the onus of proof — Meld, this was a misdirection.) 

(’81) 8 Cal 121 (124, 125) : 10 Cal L B 151, Empress v. Dhunno Eazi. 

(’10) AIB 1916 Mad 582(583):16 Cr.L.J. 615, Inre Kotaigadu. (Murder — Defence not 
bound to explain presence of mammalian blood on a knife found in accused’s house.) 

(’06) 3 Cri L Jour 1 (3) : 3 Low Bur Eul 75 (BB), Hla Gyi v. Emperor. 

15. (’25) AIB 1925 Cal 666(667):52 Cal 223;26Cr.L.J.1155,Saf2/aC7iaro?w.Ewpcror. 
(’20) AIB 1920 Cal 342 (343) : 21 Cr. L. J. 545 : 24 Cal W N 619 (621), Ealhim 
Mondal v. Emperor. (Offence under S. 411, Penal Code.) 

(’29) AIB 1929 Cal 726 (728) : 31 Cri L Jour 909 : 57 Cal 649, Khiro Mondal v. 
Emperor. (Direction that the burden of proving non-voluntary nature of confes- 
sion is on the accused is a misdirection.) 

ISee (’37) AIB 1937 Cal 463 (465) ; 38 Or. L. J. 931, Sarai Chandras. Emperor. 
(Onus of proof in criminal cases never shifts.)] 

16. (’22) AIB 1922 Cal 342 (345): 49 Cal 167;22Cr.L. J.562, LcgoiBc)Jim6ra?icer,^ 
Bengal v. Lalit Mohan Singh Boy. 

17. (’28) AIB 1928 Cal 769 (770) : 30 Cri L Jour 825, Ambar Ali v. Emperor. 

(’39) 43 C W N 695 (695, 696), Tarkal v. Emperor. 

(’32) AIB 1932 Cal 474 (477, 478) : 59 Cal 1361 : 33 Cr. L. J. 854, Soroj v. Emperor. 

(’31) AIB 1931 Cal 796 (799) : 33 Cr.L. J. 196: 58 Gal 1095, A?TOp 6 rorv.rc 2 C??jJH. 
iSee also (’28) AIB 1928 Cal 551 (552, 553) : 30 Cr. L. J. 120, Md. Sagiruddin 
V. Emperor. (Direction that untrue witness must be believed so far as he deposes- 
to facts spoken to by other witnesses — Misdirection.)] 

18. (’81) 6 Bom 34 (37), Imperairix .v. Pandarinalh. (Improper submission of 
inadmissible evidence to the consideration of jury — Conviction set aside.) 
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eviclonce has crept into the case, it is the duty of the Judge to 
warn the jury to exclude that evidence and caution them against 
being influenced by such evidence.^” In the undermentioned 
cases^® the Courts have held that a subsequent exhortation not to 
rely upon the inadmissible evidence is useless, since the mischief 
of introducing inadmissible evidence has been already done. See 
also the undermentioned cases'^ where the effect of admitting 
various hinds of inadmissible evidence has been considered. 


<’31) AIE 1931 Cal G5 f66) ; 32 Cr L Jour 421, Obedali Sheikh v. Emperor. (Jury 
influenced by the inadmissible evidence referred to in the charge — Conviction 
set aside.) 

■(’2o) AIR 1925 Cal 161 (103, 164): 26 Cr. L. J. 307, Harendra Nath v. Emperor. 
(Reference to inadmissible evidence in the charge did not influence the mind of 
jury so as to cause failure of justice there being other sufficient evidence to justify 
the jury’s verdict — Conviction was upheld.) 

>(’19) AIR 1919 Cal 514 (518) : 46 Cal 895 : 20 Cri L Jour 324, Eoviesh Chandra 
v. Emperor. (In this case the jury were warned not to take certain inadmissible 
evidence into consideration, yet it was held that jury’s verdict was influenced by 
it and conviction was set aside.) 

"(’69) 3 Ben L R App Cr 43 (43, 44), Queen v. Gajraj. 

(’38) AIR 1938 Cat 364 (365) : 39 Cri L Jour 625, Earn Gohinda v, Emperoi". 

.(’37) AIR 1937 Cal 309 (311) : ILR (1937) 2 Cal 308 : 38 Cr. L. J. 1067, Sahcdali 
Mirdha v. Emperor. (Improper admission of evidence may turn the scale against 
the accused — Retrial ordered.) 

.(’36) AIR 1936 Cal 73 (79) : 63 Gal 929 ; 37 Cr. L. J. 394, Benoyendra Chandra 
V. Emperor. 

(’69) 6 Bom H C R Cr 47 (49, 50, 51), Eeg. v. Eamasiuami Hr-tidaliar, 

{’03) 27 Bom 626 (632) : 5 Bom L R 599, Emperor v. Waman. 

i'lZ) 10 Bom H C R 497 (501, 502), Eeg. v. Amrita Govinda, 

(’14) AIR 1914 P C 155 (16‘4) : 15 Cr. L. J. 326 (PC), Ibrahim v. King-Emperor, 

•(’90) 15 Bom 189 (193), Queen-Empress v. Abagi Eamehandra, 

(’67) 7 Suth W R Cr 7 (7), Queen v. Beharce Dosadh. 

(’68) 10 Suth W R Cr 57 (58), Queen v. Eamgopal Dhur. 

(’82) 10 Cal L R 4 (6), Jugut Mohinee v. Madhu Stidhan. 

{’26) AIR 1926 Jlad 370 (370) : 27 Cri L Jour 176, In re Amhalam. 

(’18) AIR 1918 Pat 201 (209) : 19 Cri L Jour 886, Earn Bhagxoan v. Emperor. 

(’72) 9 Bom H G R 358 (376, 397), Eeg. v. Navroji Dadabhai. 

19, (’29) 30 Cr.L.J. 57 (58): 113 Ind Gas 73 (Cal), Kailash Chandra v. Emperor. 

{’06) 4 Cri L Jour 412 (414) (Cal), Sheikh Fakir v. Emperor, 

{’26) AIR 1926 Bom 238 (240, 241): 27 Cr.L.J. 481, Kntxibuddin Khanv.Ejitpcror. 

(’IG) AIR 1916 Mad 851 (852): 16 Cri L Jour 294 (295, 297): 39 Mad 449, Axmavi 
Muthiriyan v. Emperor, 

[Sec (’19) AIR 1919 Mad 222 (222): 20 Cr.L.J. 790,Iu re Subba Bcddi. (Omission 
to caution not an important misdirection.)) 

{Sec also (’39) AHt 1939 Cal 497 (499) : 40 Cr. L. J, 877, Moscladdi v. Emperor. 
(Jury should bo cautioned against being influenced by evidence of bad character.)] 

20, (’26) AIR 1926 Cal 320 (322): 27 Cr.L.J. 263, Kcramai JIandal v. Emperor. 

(’67) 7 Suth W R Cr 25 (25), Queen v. Pitambur Sirdar. 

(’03) 27 Bom 626 (631, 633): 5 Bom L E 599, Empci'or v. Waman Shivaram. 

(’19) AIR 1919 Gal 514 (518): 46 Gal 895:20 Cr.L.J. 824, Eomesh Chandra \. Emperor. 

(’23) AIR 1923 Pat 142 (142): 23 Cr.L.J. 141, Madodar Bam v. Emperor. 

21, (’39) AIR 1939 Cal 610 (611): 40 Cr.L J. 880, Mohsena Khaiun v. Emperor. 
(Inadmissible confessions admitted — Held, verdict should be set aside.) 

{’38) AIR 1938 Gal 399 (401): 39 Cri L Jour 601, Asabuddin v. Emperor. (Prose- 
cution for forging entry in birth register — Direction to jury that they must reach 
conclusion that entry was false is beside the point — Evidence about real age of 
person about whom entry was made admitted — Jury not satisfied with it, return- 
ing verdict of guilty — There is no misdirection.) 

.(’39) 43 C W N 782 (783, 784), Sk. Idris v. Emperor. (Two statements made to 
police by complainant — Judge pointing out to jm-y that second statement could 
be used only for contradicting prosecution witnesses and ho himself making no 
reference to it in elucidating prosecution case — Held, introduction of second 
statement did not amount to reception of inadmissible evidence.) 
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(’08) 4 Cri L Jour 412 (414): 11 C W N 51, Shcihh Fakir v. Emperor. (Hearsay.) 
(’22) AIR 1922 Cal 342 (345) : 49 Cal 167 : 22 Cr.L. J.5G2, Legal Remembrancer, 
Bengal x. Lalit Mohan, (Do.) 

(’22) AIR 1922 Cal 108 (106): 24 Cri L Jour 143, Superintendent and Remem- 
brancer of Legal A ffairs v. Shydm Sunder Blmmij. (Do.) 

(’25) AIR 1925 Cal 887 (889) : 26 Cr. L. J. 606, Sheikh Abdul v. Emperor. (Do.) 
(’81) 2 Weir 762 (762), In re V aithilinga Pillai. (Do.) 

(’08) 7 Cr.L J. 358 (358) : 18 M L J 250 ; SML1 2&i, Inre Acchabba Beori. (Do.) 
(’75) 24 Suth W R Cr 77 {78), Queen v.Ghundcr Kumar. 

(’83) 9 Cal 455 (458) : 11 Cal L Rep 569 : 5 Shome L E 47, Roghuni Singh v. 
Empress. (S. 162 statement.) 

(’29) AIR 1929 Pat 268 (270, 271):8 Pat 279: 30 Cr.L.J. 858, JhariGope v. Emperor. 
(’23) AIR 1923 Pat 158 (159):23 Cr.L.J. 406, Dasrafh v. Emperor. (S. 162 statement.) 
(■12) 13 Cr.L.J. 244 (245): 14I.C.696(Mad),rana?/o Rowthcr v. Emperor. (Do.) 
(’31) AIR 1931 Cal 189 (190):32 Cr.L.J. 841:58 Cal 1009, Rahi jaddi x. Emperor. (Do.) 
(’29) AIR 1929 Cal 448 (448) : 31 Cr. L. J, 127, Fulbash Shcileh x. Emperor. (Do.) 
(’26) AIR 1926 Cal 550 (551) : 27 Cr.L.J. 222, Bhagirathix. Emperor. (Do.) 

(’25) AIR 1925 Cal 959 (960, 961) : 26 Cri L Jour 579, Kalia x. Emperor. (S. 162 
statement admitted — Accused not prejudiced — Conviction not liable to be 
set aside.) 

(’67) 8 Suth W R Cr 68 (69), Queen x. Ilurdut Surma. (Irrelevant evidence.) 
(’66) 6 Suth W R Cr 2 (3), Queen x. Shdbrattec. (Opinion of .Tudge and jury in a 
former ease.) 

(’80) 5 Cal 768 (769) : 6 Cal L E 219, RoshunDosadh v. Empress. (Evidence as to 
bad character of the accused.) 

(’09) 10 Cr. L. J. 498 (499) ; 4 I. C. 120 {Gn\),Kcshab Pal x. Emperor. (Reference 
to previous trial.) 

(’21) AIR 1921 Bom 70 (71) : 45 Bom 1086 : 22 Cr. L. J. 318, DinanatJi Sunderaji 
X. Emperor. (Confession made under inducement — Evidence apart from confes- 
sion available — • Retrial ordered.) 

(’10) 11 Cr.L.J. 96 (96) : 5 Ind Cas 315 (Cal), Hasir AJi x. Emperor. (Admission 
by one accused was admitted against the other.) 

(’74) 11 Bom H C R 146 (148), Rea v. Kalu Patil, (Confession of co-accused.) 

(’16) iUE 1910 Cal 352 (352, 353)": 17 Cr. L, J. 188 (189), Emperor x. Aushi Bihi. 
(Confession made to the President of Panchayat under inducement.) 

(’03) 20 Mad 38 (40) : 2 Weir 733, Thandraya Mudaly x. Emperor. (Confession 
made under inducement.) 

(’08) 7 Cr. L. J. 325 (327, 328) : 31 Mad 127 ; 18 M L J 66, In re Sankappa Rai. 
(’23) AIR 1923 Pat 103 (104): 23 Cr.L.J. 91, SjtiHcsljjtwJlinv.Eljnpcror. (Statement 
of the accused to the police.) 

(’31) 6 Cal 247 (248) : 7 CalLR 74 : 3 Shome L R Cr 31, Gogun Clmnder Ghose x. 
Empress. (.Judgment not inter partes.) 

(’69) 12 Suth W R Cr3(5) : SBengLR App Or 20, Queen x. Bishonalh. (Evidence 
taken in the absence of accused.) 

'(’68) 9 Suth W E Cr 58 (61), Queen x. Earlich Clmnder. (Unproved documents.) 
(’32) AIR 1932 Cal 293 (294, 295) : 59 Gal 136 : 32 Cr.L.J. 441, Trailokyanath Das 
X. Emperor. (Judge telling the jui'y that they are not bound by the judgment 
passed in civil litigation between the parties — No misdirection.) 

(’32) 1932 Mad W N 862 (863), Aziz Khan Sahib x. Emperor. (It is wrong to tell 
the jury that the decision of the Court in other case was relevant.) 

(’26) AIR 1926 Cal 139 (146) : 53 Cal 372 : 27 Cri L Jour 266, Khijiriiddin x. 
Emperor. (Admission of documents without legal proof.) 

(’99) 26 Cal 49 (50), Basanta Ktimar Ghaltak x. Queen-Empress. (Do.) 

(’90) 17 Cal 642 (667), Queen-Empress x. Ohara. (Statements of the accomplice 
•which had not been admitted in evidence.) 

(’30) AIR 1930 Cal 706 (707) : 57 Cal 940: 32 Cr. L. J. ISO, KJiadem x. Emperor. 
(Evidence not formally tendered.) 

(’10) 11 Cri L Jour 538 (539) : 7 Ind Cas 915 (Cal), Harendra Pal x. Emperor. 
(Opinion of the Session Judge who had directed commitment of the accused who 
had been previously discharged.) 

(’20) AIR 1920 Cal 90 (91) : 21 Cr.L.J. 183, Emperor v. Abdul Sheikh. (Evidence 
in contravention of S. 11, Evidence Act.) 

(’30) AIR 1930 Cal 756 (757) : 32 Cri L Jour -233, Mokshed Sheikh x. Emperor. 
(Evidence in contravention of S. 33, Evidence Act.) 

(’71) 15 Suth W E Cr 37 (39, 40):6 BengLBApplOS, Qztccftv. Jlaljima Chandra 
Das. (Evidence of character contrary to S. 54, Evidence Act.) 
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(10) Eeferring to prior conviction of the accused contrary to the 
provisions contained in S. 310 .“^ 

(11) Improper rejection of evidence."® 

( 12 ) Putting forward new explanation on behalf of the prosecution.®^ 

(13) Saying that admissions by accused’s pleader are binding on the 
accused.®® 

(14) Directing the jury to accept the statement in the first information 

report in preference to the evidence given before the Court.®® 

(15) Erroneous explanation of the law : see Note 6 . 

(16) Dogmatic expression of opinion by the Judge so as to take the case 
out of the hands of the jury : see S. 29S Note 9. 

(17) Omission to put before the jury important facts : see Notes below, 
(is) Telling jury that they are bound by his (the Judge’s) decision as 

to the voluntary character of the accused’s confession arrived at 
w'hen admitting in evidence such confession and that they are 
only to find out the truth or otherwise of the confession on the 
basis of its being voluntary.®®" 

(’68) 10 Suth W R Or 39 (39), Qncen v. Knthim Sheikh. (Do.) 

(’68) 10 Suth W R Cr 17 (19), Queen v. Byknnt Nath Banerjce. (Do.) 

(’67) 8 Suth W R Cr 11 (11), Queen v. Bhoolchand. (Do.) 

(’60) 6 Suth W R Cr 72 (73), Queen v. Goyal Thakoor. (Do.) 

(’28) 30 Cr.L.J. 57(58) ; 113 Ind Cas 73 (Gal),. Eailash Chandra v. Emperor. (Do.) 
(’27) AIR 1927 Cal 17 (20) : 54 Cal 237 : 28 Cr. L. J. 99, Azimaddy v. Emperor. 
(Previous conduct.) 

(’27) AIR 1927 Cal 257 (257, 258) : 53 Cal 980 : 28 Cr.L. J. 273, Aseruddin. 
V. Emperor. (S. 162 statement — Overruled in .4iIR 1939 PC 47 on another point.) 
(’24) AIR 1924 Cal 1029 (1030) : 52 Cal 172 : 26 Cri L Jour 350, Emperor v. 
Ahinash Chandra Bose. (Investigation — Particulars derived from witnesses 
examined on the spot should not be noted on the body of the map.) 

(’06) 3 Cri L Jour 41 (42) : 7 Bom L R 978, Emperor v. MoH Dongarsheb 
Gujar. (Panchnama docs not prove itself and must be legally proved if it is to 
be put in evidence.)] 

22. (’01) 2 ’lYeir 393 (393), In re Clmndi Perugadu. 

(’20) AIR 1920 Cal 698 (701) : 22 Cri L Jour 60, Asimuddin Sardar v. Emperor. 
(1900) 27 Cal 139 (143) : 4 0 W N 97, Mankura Pasi v. Queen-Empress. 

23. (’40) 1940 Mad W N 97 (100), Balan Paicyya v. Emperor. 

(’30) AIR 1930 Cal 370 (375) : 58 Cal 96 : 32 Cr. L. J. 10, Government of Bengal 
V. Santiram Mondal. 

(’28) AIR 1928 Cal 771 (772) : 30 Cri L Jour 803, Momin Talukdar v. Emperor. 
(Two reports about the crime — Not treating the actual and proper first informa- 
tion report as such — Serious misdirection.) 

(’32) AIR 1932 Cal 523 (523) ; 33 Cri L Jour 604, Wahid Alt v. Emperor. (Judge 
asking jury to reject evidence of hostile witness.) 

(’07) 5 Cr. L. J. 427(429) : 34 Cal 698 : 11 0 W N 666, Jatindranath v. Emperor. 

24. (’32) 1932 M W N 862 (864), Aziz Khan Sahib v. Emperor. 

[See (’39) AIR 1939 Cal 321 (822) : 40 Cr. L. J. 649, Nanda Ghosh v. Emperor. 
(Held it was unnecessary to put forward any new theory about the case.)] 

25. (1900) 2 Bom L R 751 (752), Queen-Empress v. Sangaya. (In this case the 
pleader was appointed by the Court — Their Lordships observed: “Tire position of 
a pleader appointed by the Court to defend a prisoner accused of murder is not 
the same that of a pleader whom the accused has authorized to act for him.”) 

26. (’10) 11 Cri L Jour 557 (557) : 8 Ind Cas 52 (Cal), Asfar Sheikh v. Emperor, 
See also S. 154 Note 10. 

26a. (’35) AIR 1935 Cal 308 (309):36 Cr. L. J. 921, Kishori Kishore v. Emperor. 
(Judge can decide question of voluntariness of confession in its bearing on 
admissibility — Jury are also entitled to decide independently of the Judge 
whether confession was voluntary when considering truth of confession.) 
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(19) Telling jury that if they think an exculpatory statement in a dj'ing 
declaration to be untrue, they should not believe the rest of the 
dying declaration.-^ 

See also the undermentioned cases-® for further illustrations of 
Tvhat is and -what is not misdirection. 

(’34) AIR 1934 Cal 853 (855, 856) : 62 Cal 312 : 36 Cri L Jour 485, Kasimuddin 
V. Emperor. 

27. (’36) AIR 1936 Cal 793 (795) : 38 Cri L Jour 243 ; ILR (1937) 1 Cal 475, 
Naimvddin Bisioas v. Emperor. (Part of dying declaration found untrue — Rest 
of it corroborated by evidence — Judge telling jury to consider value of declara- 
tion in view of misstatement — Held there was no misdirection.) 

28. (’40) AIR 1940 Cal 561 (564) ; 71 Cal L Jour 597 (602), Upendra Nath v. 
Emperor. (Charge under S. 364, Penal Code — TeUing jury that it was sufficient 
if prosecution established that the accused placed the deceased in such circum- 
stances that she was in danger of being murdered — This is misdirection.) 

(’38) AIR 1938 Cal 51 (58) : ILR (1938) 1 Cal 290 : 39 Cr.L.J. 161, Gololcc Behari 
v..Bnjpcror. (Failing to marshall evidence relating to each element of the charge.) 
(’39) AIR 1939 Cal 290 (291) : 40 Or. L. J. 660, Ekhari Das v. Emperor. (Trial 
for offence under S. 9, Bengal Suppression of Immoral Traffic Act — Judge 
failing to point out to jury that prosecution must prove that the girl was taken to 
a house for prostitution — Judge felling jury that offence would be committed 
even if house was not brothel — It amounts to serious misdirection.) 

(’39) AIR 1939 Pat 536 (539) : 41 Cri L Jour 1 : 18 Pat 698, Sachinder Eai v. 
Emperor. (In case of sexual offences like abduction Judge should tell jury that 
if girl was immoral it made her story of abduction less probable — Failure to do 
this amounts to misdirection.) 

(’39) ILR (1939) 1 Cal 337 (344), Nitai Koley v. Emperor. (Omission by the 
Judge to caution the jury against the evidence of a witness brought on record of 
the sessions trial under S. 33 of the Evidence Act, that the w'itness was not 
cross-examined before the committing Magistrate, does not amount to misdirec- 
tion, when the defence had an opportunity of cross-examining that witness in 
the committing Magistrate’s Court but they did not avail themselves of it.) 

(’38) AIR 1938 Cal 6 (10) : 39 Cri L Jour 308, Emperor v. Durga Oharan, (Court 
charging jury in murder case — Explaining evidence with its discrepancies — 
Confessional statements placed before jury — Judge expressing opinion on injuries 
and dealing with motive, intention and exceptions to S. 300, Penal Code — 
Charge held good.) 

(’38) -\IR 1938 Cal 399 (401) : 39 Cr. L. J. 601, Asdbuddin v. Emperor. (Accused 
prosecuted for forging entry in birth register — Direction that jury must decide 
•about the real age of person about whom entry is made is beside point — Evidence 
about real age is admitted — Jury not convinced by it and returning verdict of 
guilty — There is no misdirection and verdict must be sustained.) 

(’38) AIR 1938 Cal 625 (627) : 39 Cr.L.J. 964, Brinchipada v. Emperor. (Where 
the entire evidence is summarized before the jurors by the Judge, in which all 
the main features of the case are exhaustively dealt with, non-reference to minor 
matters of detail does not amount to misdirection or non-direction.) 

(’38) Ant 1938 Cal 658 (662):rLR (1938) 1 Cal 636 : 40 Cr.L.J. ICI, • ' Z.A /... 

v. Emperor. (Abduction case — Judge opening charge to jury by saying “you have 
' before you a simple case of abduction of married girl for immoral purpose’’ — 
Words held did not amount to misdirection.) 

(’38) AIR 1938 Mad 464 (464) : 39 Cri L Jour 580, In re Kalli Koravan. (Judge 
pointing out to jury that the absconding of the accused is a point against him 
when it is doubtful whether he was absconding even before offence was committed.) 
(’38) AIR 1938 Pat 579 (582) ; 40 Cri L Jour 147, Tusnf Mia v. Emperor. (Judge 
should not ask jury to treat all kinds of statements to police as of one level of 
unreliability — ^Whether discrepancy or omission is effective to contradict witness 
in any particular ease depends upon nature of the fact in question as well as the 
fullness with which statement has been recorded — Judge should draw attention 
of jury to the distinction between important and immaterial omissions — Per 
Rowland, J.) 

(’37) AIR 1937 Bom 60 (62) : 38 Cri L Jour 327, Emperor v. Mahomed Adam 
Ghohan. (Police alleged to have tampered with statements of witnesses made to 
them — Jury to determine allegations — Telling of facts by Judge and his opinion 
on allegation amounts to misdirection.) 


Section 297 
Note 11 



1710 


CHAllGE TO JURY 


Section 297 
Note 11 


(’37) Am 1937 Cal 309 (311, 312) : ILR (1937) 2 Cal '308 : 38 Gi-i L Join- 1067, 
Sahcd Ali v. Ejnpcror. (On dispute over property,. number of armed men attack- 
ing others who were unarmed — Death of some men resulting — Judge instead of 
directing trial’ of accused for murder, directing jury to consider accused’s cases 
under S. 304/149, Penal Code — Held there was grave misdirection,) 

(’37) AIR 1937 Cal 463 (466) : 38 Cri L Jour 931, Sarai Chandra v. Emperor. (It 
is a misdirection to tell jury to estimate value of evidence by considering whether 
it appears to be tutored or to be true.) 

(’37) AIR 1937 Gal 750 (758):ILR (1937)2Cal315:39Cr.L.J.182, Ekabboril/ondaf 
V. Emperor, (In a conspiracy case, if there is no evidenceof conspiracy, but merely 
that of motive, the Judge should direct the jury to return a verdict of not guilty.) 

(’37) Am 1937 Pat 191 (195) : 38 Cri L Jour 129, Bajendra Nath v. Emperor. 
(Case under Ss. 411and 414, Penal Code — Omission to tell jury that there was no 
evidence of guilty knowledge was held in the circumstances of case to be mis- 
direction.) 

(’36) AIR 1930 Cal 429 (430):3S Cr. L. .1. 68, Allcasulla v. Emperor. (Committing 
Magistrate charging accused rvith common object to take possession — Trial 
Judge adding common object of assaulting — ^It is wrong to include contradictory 
cases at the same trial and in one charge.) 

(’36) AIR 1936 Cal 793 (794) : ILR (1937) 1 Cal 475:38 Cr. L, J. 243, Naimuddhi 
Biswas V. Emperor, (Jury told that they must bo satisfied as to place of occur- 
rence — No misdirection.) 

(’36) Am 1936 Cal 790 (800) : 62 Cal 956 : 37 Cri L Jour 701, Istahar Zhondkar 
V. Emperor. (Accused charged under S. 395, Penal Code — Facts proved that 
dacoity was committed by accused and that they were in possession of stolen 
goods — No charge framed under S. 412, Penal Code — Judge directing jury that 
if they thought that there was not sufficient evidence of dacoity and that there 
was evidence that accused were in possession of stolen property, knowing it to 
have been stolon, they might find accused guilty under S. 412 although not 
charged under it — Accused convicted under S. 412, Penal Code — Conviction held 
bad — Direction to jury both upon S. 412, Penal Code, and S. 114, Ulus, (a), 
Evidence Act, held contr-ary to law.) 

(’36) -\m 1936 Pat 46 (47) : 37 Cri L Jour 320, Hari Mahto v. Emperor, (Case 
under S. 366— -Father of a girl lodging information to police— He not suspecting 
till then that daughter taken away for illicit intercourse as girl serving as maid- 
servant at accused’s — Hence suspecting no foul ifiay — Court asking jury diming 
direction to consider this cKplanation in arriving at conclusion — Court’s state- 
ment held no misdirection.) 

(’36) AIR 1936 Rang 421 (425) : 37 Cri L Jour 1050 (FB), Emperor v. Nga E Be. 
(Stab wound penetrating abdominal wall — No evidence to show that accused had 
any other than normal intention — Judge while charging jury did not raise a case 
not raised before him for accused — No misdirection held in charge.) 

(’33) Am 1933 P C 124 (133) : 34 Cri L Jour 322 (P C), Dtvarka Nath Varma v. 
Emperor, (Several ofiences of making false entries in diaries charged separately 
— Judge directing jury that if any one item was established against accused, 
they could give a general verdict of guilty — Charge amounts to misdirection.) 
(’25) AIR 1925 Cal 1235 (1230) ; 26 Cri L Jour 946, {Uicd Fakir v. Emperor. 
(Question of title important in a case — Direction to ignore that question is a 
misdirection.) 

(’34) AIR 1934 Bom 200 (201) : 58 Bom 498 : 35 Cri L Jour 1437, Bhagchan^ 
Jasraj v. Emperor. (What amounts to possession under S. 273, Penal Code, is a 
question of fact, but Judge giving jury guidance as to what constitutes possession 
is not misdirection.) 

(’34) Am 1934 Cal 766 (768) : 36 Cri L Jour 364, Superintendent, Legal Affairs, 
Bengal v. Forhad. (Comment on importance of entries as to age in vaccination 
and school registers, held in the circumstances, not to amount to misdirection.)' 
(’34) AIR 1934 Cal 651 (653) : 36 Cr. L. J. 70, Eashim Ali v. Emperor. (Corrobo- 
rating confessional statements of accused by referring to statements made by them 
to the police is misdirection as it is a contravention of S. 162.) 

(’34) AIR 1934 Cal 717 (718) : 36 Cri L Jour 135, Bam Lai Ghose v. Emperor. 
(Saying something which conveyed the impression that evidence of witnesses was 
corroborated by statements made before police amounts to misdirection as it 
contravenes S. 162.) 

(’34) Am 1934 Cal 610 (614) : 61 Cal 991 : 35 Cri L Jour 1367, Superintendent, 
Legal Affairs, Bengal v. Bagirath Mahto. (Judge entirely misconceiving the 
legal position — There is misdirection.) 
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The above instances are only illustrative and not exhaustive. The 
question in each case will depend upon its own facts and circumstances. 
The test will be whether the jury were misled and whether they were 
put on the "wrong track and made to arrive at a wrong conclusion” 
by reason of what the Judge said."® 

12. Non-direction. — As has been seen in the previous Kote, 
non-direction is not necessarily misdirection in every case so as to vitiate 
the trial.^ Where, however, the non-direction is with regard to a jjoint 
of vital imj^ortance® especially when it is favourable to the accused,® and 
when such non -direction has misled the jury,* the trial will be held to 

(’34) AIE 1934 Cal 557 (558, 559) : 36 Cri L Jour 619, Inayct Ali v. JSmperor, 
(Bringing to notice of jury statement of person not examined ns witness but 
warning jury that failure to examine him may give rise to presumption that, if 
examined, his evidence would be against the party failing to examine him ■ — 
No misdirection.) 

(’35) AIE 1935 All 103 (105) : 36 Cri Ii Jour 612, Asis Khan v. Emperor. (Judge 
should emphasize that the burden of proving the guilt of the accused is on the 
prosecution. But where the whole trend of the charge shows that the Judge 
warned the jury on this point, the mere fact that the warning was not mentioned 
in express terms does not amount to misdirection.) 

(’35) AIE 1935 All 928 (929) ; 37 Cri L Jour 173, Sri Kishan v. Emperor. (Telling 
jury that there was no reason to disbelieve certain prosecution witnesses v;as 
held not to be misdirection.) 

(’85) AIE 1935 All 665 (665) : 36 Cri L Jour 826, Narain v. Emperor. (Jury likely 
to be misled as to the point on which they should come to a finding . — There is 
misdirection.) 

(’88) 1888 Bat 428 (428), In re Shanher Shobag. (High Court interfered with 
acquittals when the lower Court erroneously treated a witness as an accomplice 
requiring corroboration.) 

29. (’28) AIE 192S Patl20(122):6Pat817:29Cr.L.J.81, jSaiftil/fanv.^lOTpcror. 

Note 12 

1. (’40) AIE 1940 Sag221{22i)-.l<)i0SIj32U(2&7),BapuraoMaroiiy.Emperor. 
(’16) AIE 1916 Pat 236 (243); 17 Cr. L. J. 353 : 1 Pat L Jour 317, Eknaih Sahay 

V. Emperor, (Special attention was not directed to a particular witness’ evidence.) 
(’19) .4IE 1919 Cal 142 (144) : 20 Cri L Jour 300 (FB), Peary v. Emperor. 

(’15) AIE 1915 Cal 773 (783);16Cr.L. J.561(57l)(FB), Emperor v. Upendranalh. 
(’93) 1893 Eat 644 (652), Qneen-Empress v. Yestt. 

(’17) AIB 1917 Cal 123 (129) : 18 Cri L Jour 385 (391) : 44 Cal 477 (FB), Fateh 
Chand V. Emperor. 

2. (’39) AIE 1939 Bom 457 (4-59) : I L E (1939) Bom 648 : 41 Cri L Jour 176, 
Emperor v. Jltina Soma, 

(’37) AIE 1937 Pat 440 (444) : 16 Pat 413 : 38 Cri L Jour 919, Eameshwar Singh 
V. Emperor. (Omission to direct jury on one of vital ingredients of S. 366, Penal 
Code, held amounted to misdirection amounting to miscarriage of justice.) 

(’25) AIE 1925 Cal 887 (889) ; 26 Cri L Jour 606, Abdul Sheikh v. Emperor. (The 
fact that none of the accused was recognised was not mentioned to the jury.) 

(’26) AIE 1926 Cal 439 (441) : 26 Cri L Jour 567, Ghhakari v. Emperor. 

(’10) 11 Cr.L. J. 13(14, 15):3SindLE102:4I.C. 597, Imperator v. Minhioasayo. 

3. (’03)-27 Bom 626 (635) ; 5 Bom L E 599, Emperor v. Vaman Shivram, 

(’03) 27 Bom 644 (651) : 4 Bom L E 683, Emperor v. Malgoioda. 

(’26) 28 Cri L Jour 19 (22) : 99 Ind Cas 51 (Cal), Mamat Ali v. Emperor. 

(’29) 1929 Mad W N 946 (950), Doraisioamy Pillay v. Emperor. (Motive for 
prosecution.) 

4. (’28) AIE 1928 Pat 326 (334): 29 Cr.L. J. 325, Mt. Champa Pasin'v. Emperor. 

. (A non-direction is not a misdirection unless the jury has been misled or such 
non-direction is of primary importance.) 

(’27) AIR 1927 Nag 117 (118) : 28 Cr. L. J. 177, Sonia Koshli v. E^tiperor. 

[See (’40) AIE 1940 Cal 561 (564) : 71 Cal L J 597 (601, 602), Upendra Nath v. 
Emperor. (Telling jury that even if they" were not satisfied that the deceased 
was murdered, they could still find the accused guilty under S. 364, Penal Code, 
was, under the circumstances of the ease, held to misled jury on a most vitali 
part of the case.) 
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iSection 297 be illegal. A mere failure on the part of the Judge to point out to the 

Note 12 jury all the matters which may he considered hy them in evidence, does 

not necessarily amount to misdirection.*’ If a case is substantially put 
to the jury, a mere omission to refer to this or that circumstance or 
suggestion will not make such omission a misdirection.® The test, as to 
whether an omission in the summing up of the Judge to the jury 
amounts to a misdirection or not, is whether the omission, in the 
opinion of the appellate or revisional Court, is of such importance as 
to have led to an erroneous verdict hy the jury.^ A grave omission by 
the Judge to direct the jury on a vital point cannot he made good by 
the accused’s counsel calling attention to it at the termination of 
the summing up.® 

The following are some of the instances of non-direction which 
may amount to misdirection : 
fl) Failure to explain the law arising in the ease.® 

(’2G) AIR 192G Bom 238 (240) : 27 Cr. L, J. 481, Kutuhuddin Khan v. Em'peror. 
(Serious omissions in a cliarge amount to misdirection.)] 

5. (’22) AIR 1922 Pat 321 (321) : 23 Cr. L. J. 47, Emperor v. Bhim Lai Ghamar. 
(Failure by the Judge to point out what the prosecution considered to be evidence 
of motive.) 

6. (’24) AIR 1924 Cal 257 (301) : 25 Cri L Jour 817 (PB), Emperor v. Barcndra 
Kumar Ghosc. 

7. (’32) AIR 1932 Oudh 23 (25) : 7 Luck 390 : 33 Cr. L. J. 107, SUa Bam v. 
Emperor. (Failure by the Judge to point out that there was no corroboration of 
approver’s evidence as against p.articular accused — Misdirection.) 

S. (’29) AIR 1929 Cal G17 (G2G):30Cr.L.J.993 (SB), Badam Prasad v. Emperor. 
(Omission to point out that certain evidence which showed that the accused was 
of depraved character was irrelevant and inadmissible.) 

9. (’40) AIR 1940 Pat 417 (418) : 41 Cri L .Tour 738, Judagi Gopc v. Emperor. 
(Principles of S. 34 and S. 149, Penal Code, not explained.) 
f’40) AIR 1940 Lah 87 (88) ; 41 Cri L Jour 482, A. ill. Mathews v. Emperor. 
(Cheating — Failure of Judge to explain to jury necessary ingredients which con- 
stitute cheating in law amounts to misdirection.) 

'(’40) 1940 Mad W N 97 (102), Pallciiya v. Emperor. (Failure to point out diEc- 
rence between vandalism and dacoity or theft in case of dacoity and theft.) 
f ’39) AIR 1939 Bom 457 (4G0) : ILR (1939) Bom G48 : 41 Cr. L. J. 17G, Emperor 
V. Jhitia Soma. 

(’37) AIR 1937 Nag 110 (112) : ILR (1937) Nag 123 : 38 Cri L Jour 589, Fateh 
Mahomed v. Emperor. (Case under S. 304, Penal Code — Judge not giving an 
explanation of what constitutes an oEence under the section but only explaining 
about private defence — Misdirection.) 

•(’37) AIR 1937 Pat 440 (444) : 16 Pat 413 : 38 Cri L Jour 919, Bameshwar Singh 
V. Emperor. (Accused charged with kidnapping and abduction — Jury finding 
accused not guilty of kidnapping and thus finding girl over sixteen years — Story of 
prosecution that girl was taken away for marriage without her consent — Not a 
word in charge to jury by Court if accused has such intention — Non-direction to 
jury by Court on such vital ingredient of S. 3G6, Penal Code, held amounted to 
serious misdirection and occasioned miscarriage of justice.) 

'(’27) AIR 1927 Cal 257 (258, 259) : 53 Cal 980 : 28 Cri L Jour 273, Aseruddin v. 
Emperor. (The law with regard to the right of private defence as bearing on the 
facts set up not explained.) 

(’30) AIR 1930 All 24 (25, 26) : 31 Cri L .Tour 33, Emperor v. Mahommad Israil. 

(Necessary ingredients of oEences under Ss. 380 and 4G7, Penal.Code, not explained.) 
(’13) 14 Cri L Jour 556 (558) : 21 Ind Cas 156 (Cal), Emperor v. Ncamatullah. 
(Recent possession of stolen goods.) 

<’31) AIR 1931 Cal 184 (186, 187, 188): 58 Cal 1051: 32 Cr.L.J. 836 (F B), Snsen 
Behari Boy v. Emperor. (S. 477, Penal Code — ‘Secreting’ meaning explained by 
the High Court.) 

(’24) AIR 1924 Cal 1031 (1033) : 52 Cal 112 : 26 Cri L Jour 11, Umadasi Dasi v. 
Emperor. (In this case jury were not properly directed as to the application of 
S. 94, Penal Code.) 
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<2) Omission of the Judge to direct the jury in cases TA'here several 
accused are tried together, to consider the case of each accused 
individually.^® “ It is desirable and indeed obligatory that a Judge 
in summing up to the jurj-^ should divide up the evidence as it 
affects each individual acoused.”^^ 

<8) Omission to remind the jury that ' the statement attributed to 
individual accused is not evidence against the other accused in the 
event of the jury finding that individual not guilty.^^® 
ii) Failure to tell the jury, that the accused should be acquitted if 
they had any reasonable doubt about his guilt.^^ But see the 


{’20) AIR 1920 Gal 834 (834): 22 Cr.lj.J. 448, Baja Khan v. Emperor. (Omission 
to infom the jury that there could be no conviction for abetment of oSence 
vhen the offence itself was not proved.) 

(’29) 1929 Mad W N 577 (578), Mayandi Tevan v. Emperor. 

(’21) AIR 1921 Cal 64 (65) ; 23 Cri L Jour 344, Ainttddi Chowhidar v. Emperor. 
(Esplanation to S. 299, Penal Code, was not fully explained.) 

10. (’40) AIR 1940 Pat 417 (419) : 41 Cri L Jour 738, Jxidagi Gopo v. Emperor. 
(’40) 1940 Mad W N 97 (100), Patteyya v. Emperor. 

.{’39) AIR 1939 Sind 209 (214) ; 41 Cr. L. J. 28: 1 L B (1940) Ear 249, Shewaram 
Jethanand v. Emperor. 

(’37) 1937 Mad W N 737 (738), Nachappa Goundan v. Emperor. (If there is no 
substantial difference between the case as against the different accused it is the 
duty of the Judge to say so.) 

(’26) AIR 1926 Cal 139 (147) : 53 Cal 372 : 27 Cri L Jour 266, Khijiruddin v. 
Emperor. (Accused’s defences were different in this case.) 

(’33) AIR 1933 Cal 5 (6) : 34 Cr.L.J, 622, Miajan Bisxvas v. Emperor. (Evidence 
against each accused was different.) 

(’33) AIR 1933 Cal 718 (720): 60 Cal 1457: 35 Cr.Ii.J, 307, Shahebali v. Emperor. 
•(’17) AIR 1917 Mad 335 (336): 17 Cri L Jour 19 (20), In re Sangan. (Case where 
.several accused were concerned and question was purely one of identification.) 
(’27) AIR 1927 Mad 56 (58): 27 Cri L Jour 1164, Thangaya Nadar v. Emperor. 
(’31) AIR 1934 Nag 94 (95): 35 Cr.L.J. 957: 30N L R 262, Abdul Asiew Emperor. 
•(’28) AIR 1928 Pat 326 (333,335): 29 Cr.L.J. 325, ML Champa Basin y. Emperor. 
(’10) 11 Cri L Jour 15 (16) : 4 Ind’Cas 608 : 3 Sind L R 125, Emperor v. Murid. 
{'12) 13 Cr.L.J. 750 (751) : 17 Ind Cas 62 : 6 Sind L B 116, Emperor v. Chagan 
Bajaram. 

(’99) 1 Bom L R 784 (785), Queen-Empress v. Babya Bhimappa. 

(’33) AIR 1933 All 128 (130) : 34 Cr. L. J. 441 : 55 All 68, Dalcliani v. Emperor. 
[See (’26) AIR 1926 Cal 728 (730): 27 Cr.L.J.398, EariCharan Das Y. Emperor."] 

11. (’34) AIR 1934 Cal 105 (109) : 35 Cr.L.J. 554 : 61 Cal 6, KJiodaBuxv. 
Emperor. 

[See (’40) AIR 1940 Pat 417 (419) : 41 Cri L Jour 738, JudagiOope v. Emperor. 
(’38) AIR 1938 Pat 579 (583) : 40 Cr. L. J. 147, Yusuf Mian v. Emperor. 

(’36) 1936 OWN 201 (203), Wajid Extsain v. Emperor. 

(’38) 42 Cal W N 870 (872), Bezak Fakir v. Emperor. (Charges of dacoity and 
of conspiracy to commit dacoity against several accused — Omission by Judge to 
deal with evidence against each accused on charge of dacoity.)] 

11a. (’36) AIR 1936 Cal 73 (79) : 63 Cal 929 : 37 Cri L Jour 394, Benoyexidra 
Chandra v. Emperor. 

12. (’36) 37 Cri L Jour 17 (18) : 158 I. C. 172 (Lab). Earold E. Waston v. 
Exnperor. (Judge dealing with the question of reasonable doubt when dealing 
witlf the law in the case — No misdirection.) 

'(’36) 1936 OWN 201 (203), Wajid Exisain v. Emperor. 

(’33) AIR 1933 P C 218 (221) : 34 Cri L Jour 886 : 2 All W B 610 (614,615) : 1933 
A C 699 : 102 L J P C 148 : 149 L T 574 (P C), B. B. Lawrence v. Emperor. 
■(’06) 4 Cri L Jour 502 (502, 503) : IM L YZbQ.ParaThandaxi v. Emperor. (Evi- 
dence against accused weak, vague and inconclusive.) 

■(’98) 2 Weir 500 (500, 501), In re Stigaligadu. (The jury did entertain doubt in 
this case.) 

(’CO) 5 Cal 768 (769) : 6 Cal L R 219, Boshan Doosadh v. Empress. 

•{’8l) 1881 Eat 172 (172), Queen-Empress v. Bahi. 

[See also (’40) 44 Cal W N 840 (843, 844), Mujjaffar Sheikh v. Emperor.] 

2Cr.l08, 
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undermentioned eases.^^ 

(5) Omission to state that even if the plea of alibi set up by the- 
accused is not established, there is^no presumption that the accused 
is guilty 

(6) The failure to inform the jury that the mere fact that the accused 
had absconded for some time will not give rise to a presumption of 
his being guilty.^®’ 

(7) Omission to direct that the jury should reject irrelevant evidence,^®' 
that they should not allow the result of prior proceedings to affect- 
their minds^^ or that they should not consider the conduct of one- 
accused in judging the case of the other.^® 

(8) Omission to point out the absence of evidence material to the case- 
for the prosecution.^® 

(9) Omission to point out the discrepancies between the evidence and 
the first information report®® or the discrepancies and contradictions - 
in the evidence.®^ 

(10) Failure to state that the evidence of a hostile witness should he • 
viewed with caution or should be rejected.®® 


13 . (’25) AIE 1925 Nag 154 (155) : 27 Cri L Jour 217, EaMm Beg v. EmiJeror. 
(’27) AIR 1927 Nag 117 (119) : 28 Cri L Jour 177, Sonia Eoshti v. Emperor. 

(’30) AIE 1930 All 28 (29) : 52 All 207 :30 Cr.L.J. 114.G,Jagmohan v. Emperor,. 

(Prosecution evidence overwhelming and the jury not lihely to have doubt.) 

14 . (’21) AIR 1921 Cal 252 (254):23 Cr.L.J. 24:i,Emperorv,TarihillahSlieilch. 

15. (’10) 11 Cr. L. J. 557 (558) : 8 Ind Cas 52 (Cal), Asfar Sheikh v. Emperor. 
[See (’38) AIE 1938 Mad 464 (464): 39 Cr.L.J. 580, In re KalUKoravan. (Judge- 

pointing out to jury that the absconding of the accused was a point against him 
when it is doubtful whether he was not absconding even before the ofience was- 
committed — This amounts to misdirection.)] 

16 . (’36) AIE 1936 Cal 73 (79) : 37 Cri ’ L Jour 394 : 63 Cal 929, Benoyendra 
Chandra v. Emperor. 

(’29) AIR 1929 Cal 617 (625, 626) : 30 Cr. L. J. 993 (SB), Padam Prashad v. Emperor, 

17 . (’20) AIE 1920 Cal 617 (619) : 21 Cr. L. J. 654, Mir Moiize Ali v. Emperor. 

18. (’03) 27 Bom 626 (634) : 5 Bom L E 599, Emperor v. Yaman Shivram. 

19 . (’75) 23 Suth W E Cr 21 (21), Queen v. Gunga Govind. 

[Sec (’36) AIR 1936 Cal 73 (79) : 37 Cri L Jour 394 : 63 Cal 929, Benoyendra 
Chandra v. Emperor. (Judge repeatedly stating the case for the prosecution 
•without clearly pointing out to the jury those parts of it which were not sup- 
ported by evidence.)] 

20. (’26) AIR 1926 All 429 (430, 431) : 27 Cri L Jour 785, Dhiraji v. Akasi. 

(’07) 5 Cri L Jour 424 (426) : 34 Cal 325, Dasarath Mandal v. Emperor, (Judge- 

should have called attention of the jury to the fact that witnesses examined by 
the prosecution were not mentioned in the first information report.) 

(’85) 11 Cal 10 (12, 13), Leiu Tv, v. Queen-Empress, 

(’25) AIR 1925 Cal 729 (733) : 26 Cri L Jour 1009, Jessarat v. Emperor. 

21. (’21) AIR 1921 Cal 257 (258) : 22 Cr. L. I.4JJ5,TenaramMondal v. Emperor. 
(’40) 44 Cal W N 840 (845), Mujjaffar Sheikh v. Emperor, 

(’26) AIR 1926 Cal 139 (144) : 53 Gal372 : 27 Or. E.J .26G, Ehijiruddinv. Emperor. - 
(’29) AIE 1929 Cal 170 (171) : 30 Cri L Jour 912, Dwarka Das v. Emperor. 

(’99) 2 Weir 501 (502, 503), In.re Yasanthugadu Adikari. 

[See however (’36) AlE 1936 Nag 103 (105) : 31 N L E (Sup) 215 : 37 Cr.L.J. 607. 
James Dowdall v. Emperor. (It is impracticable to set forth evidence to the • 
minutest detail.)] 

22. (’32) AIE 1932 Cal 293 (294): 59 Cal 136: 33 Cri L Jour 441, Trailokyanath 
V. Emperor. (In this case as the jury were warned it was held that there was no - 
misdirection.) 

(’30) AIR 1930 Cal 276 (278): 57 Cal 1266: 31 Cri L Jour 1207, Panchanqn Gogai- 
V. Emperor. 
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(11) Omission to state that the evidence of a witness who deposes 
without taking the oath should .he relied upon with caution."® 

(12) Omission to tell the jury that certain evidence is admissible only 
in corroboration, and leaving them to imagine that it is substantive 
evidence.®^ 

(13) Omission to place before the jury the inordinate delay in preferring 

the complaint.®® 

See also the undermentioned eases.®® 

13. Effect of misdirection. — Under S.423, suh-s.(2), a verdict 
of the jury can he altered or reversed only on proof of misdirection 
by the Judge or misunderstanding of the law by the jury. But it is 

(■31) AIE 1931 Cal 401 (407, 408): 58 Cal 1404 ; 32 Cri L Jour 768 (FB), Profulla 
Kwnar Sarkar v. Pmpcror. (It is for the jury to rely or not on the evidence of 
l^ostilB ^itnsss.) 

[See also (’38) AIE 1938 Cal 364 (365) ; 39 Cri L Jour 625, Bam Gohind Ghose 
V. Em'peror. (Omission to lay stress on the fact that some of the most material 
vvitnesses were declared by the prosecution to be hostile.)] 

[But see (’32) AIE 1932 Cal 523 (523): 33 Cri L Jour 604, Wahid Ali w Emperor, 
(Ashing jury to reject the evidence of hostile witness — Slisdircction.)] 

23. (’14) AIE 1914 Cal 276 (279): 41 Cal 406: 14 Cri L Jour 485, Nafar Sheikh 
V, Emperor. 

24. (’36) AIE 1936 Cal 186 (188) : 37 Cri L Jour 673, Nali Khan v. Emperor. 

25. (’31) AIR1931CallO(ll):32Cr. L. J. 186, Bam Chariiar Duhey v. Emperor. 
(Charge under S. 467, Penal Code — Del.ay of 3 years.) 

26. (’40) .4lIE 1940 Eag 221 (224), Bapurao v. Emperor. (F.iilnre to refer to every 
one of the suggestions made by defence is not non-direction.) 

(’40) .A.IE 1940 Pat 417 (418) : 41 Cri L Jour 738, Judagi Gope v. Emperor. 
(Deceased’s de.ath caused by eSect of all injuries inflicted by several accused com- 
bined — Common object specified in charges under Ss. 147 and 148, Penal Code, 
was not to hill deceased but to assault him — Charge under S. 302 framed and 
explained to jury — No alternative charges framed under Ss. 304, 326 or 325, nor 
principles of .S. 34 or S. 149 explained — All accused convicted under S. 302 — 
Conviction i.s illegal — Whole procedure amounts to misdirection and non-direction.) 
(’40) 1940 JIad W N 97 (lQ0-lQ2),Patleyya v. Emperor, (Failure to lay sufficient 
stress on fact that all prosecution witnesses were interested — Failure to warn 
jury against acting on uncorroborated testimony of interested witnesses — Failure 
to tell jury of non-mention of certain facts in the first report of the occurrence 
and in charge-sheet — These are all defects in charge which vitiate conviction.) 
(’39) AIE 1939 Cal 497 (499) : 40 Cri L Jour 877, Moseladdi v. Emperor. (Failure 
of Judge' to point out to the jury that the deceased had not been cross-examined 
cannot have much effect as the jury hnew perfectly well that the deceased had 
not been cross-examined and after they had spent several days in hearing the 
case they knew what cross-examination is and the purpose it serves.) , 

(’39) APR 1939 Pat 536 (538) : 18 Pat 698 : 41 Cri L Jour 1, Sachinder Bai v. 
Emperor. (Failure of Judge in cases of sexual ofiencees to warn jury ofdangerof 
convicting accused on uncorroborated testimony of girl amounts to non-direction.) 
(’34) AIE 1934 Oudh 354 (359) : 35 Cri L Jour 1066 : 10 Luck 119, Lai Behari 
Singh v. Emperor. (Omission to explain important point of law, ;jia., point as to 
applicability of S. 149, Penal Code, held to amount to misdirection.) 

(’34) AIR 1934 Pat 537 (538) : 36 Cri L Jour 28, Ktildip Singh v. Emperor. 
(Defective nature of test identification — Failure to charge jury with reference to 
defect is misdirection.) 

(’34) AIE 1934 Cal 610 (614) : 61 Cal 991 : 35 Cri L Jour 1367, Superintendent 
and Bcmembrancer of Legal Affairs, Bengal v. Bhagiraih Mahto. (Omission to 
consider if the right of private defence existed at the particular moment of the 
alleged attack.) 

(’34) AIE 1934 Cal 622 (623) : 35 Cri L Jour 1216, Md. Samiruddin v. Emperor. 

(Failure to comment upon important aspect of case.) , 

(’30) AIE 1930 Cal 754 (754) : 32 Cr. L. J.324, Emperor v. Sashi Kanta. (Dying 
declaration as foundation for prosecution case — Omission to caution as to weight 
and efficacy of such dying declaration — Retrial ordered.) 
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not every misdirection and non-direction that "will be a ground for 
reversing the verdict of the jury. By section 537, clause (d), when the 
misdirection does not occasion a failure of justice, the verdict cannot 
be altered. So, in appeals against the verdict of a jury it must be 
shown ; (a) that there was misdirection and (b) that such misdirection 
resulted in a miscarriage or a failure of justice.^ The same principle 


Note 13 

1. (’39) AIE 1939 Bom 457 (459) : IL E (1939) Bom 648 ; 41 CriL Jour 176, 
Emperor v. Jhina Soma. 

(’36) AIE 1936 Pat 46 (47) : 37 Cri L Jour 320, Hari Malito v. Em-geror. 

(’27) AIE 1927 Nag 117 (118) : 28 Cr.L.J. 177, Sonia Koshti v. Emgeror. (There 
is miscarriage of justice when omission or misstatement is such that the jury may 
probably be misled by it.) 

(’28) AIE 1928 Pat 326 (333) : 29 Ori L Jour 325, Mt. Ghampa Pasiji v. Emperor. 
033) AIE 1933 P 0 218 (221) : 34 Cri L Jour 886 : 1933 A C 699 : 102 L J P 0 148 : 
149 L T 574 (PC), Basil Banger Lawrence v. Emperor. (Jury not directed as to 
onus of proof — . Held there was substantial miscarriage of justice.) 

(’29) 1929 Mad W N 946 (952), Doraistoamy Pillay v. Emperor. 

(’18) AIE 1918 Cal 140 (141, 142) : 19 Cri L Jour 649, Emperor v. Asimoddi. 

(’66) 5 Suth W E Cr 80 (92) : Beng L E Sup Vol 459, Queen v. Elahi Bax. 

(’13) 14 Cri L Jour 638 (638) : 21 Ind Cas 686 (All), Hooper v. Emperor. 

(’32) AIE 1932 Cal 295 (296) : 33 Cri L Jour 477, Golam AspMa v. Emperor. 

(’33) 1933 Mad W N 320 (323), Arumuga Goundan v. Emperor. 

(’67) 7 Suth W E Cr 69 (70), Queen v. Bammoni Sein. 

(’01) 5 Cr. L. J. 168 (170) : 9 Bom L E 153, Emperor v. Maliamed Khan. (Death 
caused during course of riot — Judge directing the jury that if riot was established 
rioters were guilty of murder — ^Eetrial ordered.) 

(’68) 5 Bom H G E Cr 85 (91, 92, 94), Beg v, Fattechand Vastachand. (Verdict 
of jury can be set aside if accused is prejudiced by defective summing up.) 

(’08) 8 Cri L Jour 361 (372) : 1 Sind L R 104, Imperator v. Vilaitali Shah. 

(’27) AIR 1927 Pat 370 (375) : 7 Pat 15 : 28 Cr. L. J. 692, Bamchariter Singh v. 
Emperor. (No misdirection — Verdict of jury could not therefore be reversed.) 
(’23) AIR 1923 Pat 103 (103, 104) : 23 Cr, L. J. 91, Sumeshwar Jha v. Emperor. 
(There was probability in this case 'of the jury’s mind being influenced by 
inadmissible evidence — Conviction was set aside.) 

(’10) 8 Ind Cas 719 (719) ; 11 Cr. L. J. 701 (Mad), Sivasami Pillai v. Emperor. 
(There was misdirection in this case which did not result in failure of justice — 
Conviction maintained.) 

(’17) AIE 1917 Mad 770 (771) : 18 Cri L Jour 15 (16), In re Anipe Palladu. 

(’16) AIR 1916 Mad 1224 (1225) : 16 Cr. L. J. 618 (618), In re Ghinnii. (Charge 
carelessly worded but jury not misled — Verdict not reversed.) 

(’09) 10 Cr.L.J. ll(12);2IndCas434(Mad), Thoolipatti Eama Goundan v. Emperor, 
(’84) 2 Weir 488 (489), In re Government Pleader. 

(’03) 26 Mad 1 (8, 9, 14, 15) : 2 Weir 521, Emperor v. Edward William Smither. 
(’70-71) 6 Mad H C E 120 (121) : 1 Weir 452, Li re Shriram Venhatasami. 

(Summing up defective — Accused not prejudiced — Conviction was maintained.) 
(’28) AIR 1928 Cal 769 (770, 771) ; 30 Cri L Jour 825, Ambar AH v. Emperor. 
(Judge’s charge open to criticism — The verdict of jury ought not to be interfered 
with except where charge taken as a whole cannot be supported.) 

(’27) AIR 1927 Cal 680 (682) : 54 Cal 539 : 28 Cr.L.J. 689, Ayub Mandal v. Emperor. 
(’27) AIR 1927 Cal 398 (401) : 28 Cr. L. J. 485, Aeimuddi v. Emperor. 

(’22) AIE 1922 Cal 106 (106, 107): 24 Cr. L. J. 143, Superintendent and Bemem- 
hrancer of Legal Affairs v. Shyam Stinder Bhumij. (Jury’s verdict was not due 
to misdirection — ^Verdict was maintained.) 

(’09) 10 Cr. L. J, 498 (499) : 4 I, C. 120 (Cal), Kesahah Pal v. Emperor. (Misdirec- 
tion not resulting in failure of justice — ^Retrial not ordered.) 

(’95) 22 Cal 377 (383), Krishna Dhan Mandal v. Queen-Empress. 

(’94) 21 Cal 955 (977, 978, 979), Wafadar Khan v. Empress. 

(’75) 24 Suth W R Cr 77 (78, 79), Qxieen v. Ghxinder Koomar Muzoomdar, (Mis- 
■ direction prejudicing the accused — Retrial ordered.) 

(’73) 19 Suth W E Cr 71 (72) : 10 Beng L R App 36, Queen v. Bajcoomar Bose. 
(’72) 18 Suth W R Cr 66 (66, 67), Qxieen v. Muthoora Singh. 

(’29) AIR 1929 Bom 296 (301, 305) : 53 Bom 479 : 31 Cri L Jour 65, Exnperor v. 
G. E. Bing. 
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•5\ill apply -with regard to a non-direction.” What is miscarriage of 
justice should bej'udged from the facts and circumstances of each 
case. In the undermentioned Allahabad cases^ the Court remarked that 
a “miscarriage of justice through misdirection means that there must 
be a reasonable ground for apprehending that the misdirection may have 
affected the jury’s verdict.” It has not been interpreted to mean that 
the appellate Court must find before setting aside a verdict that the 
accused rvas entitled to an acquittal on the evidence. If this were so, 
there is no object in ordering a new trial. It means that there must be 
a reasonable ground for apprehending that, but for the misdirection, 
the jury may have arrived at a different verdict,^ or putting it in 
another way, “whether in spite of the misdirection the conviction and 
verdict are not justified in iaw% as they stand,” and if they are justified 
there is no failure of justice.® Where the appellate Court finds that 
there is misdirection, it can under S. 423 either acquit the accused 
setting aside the verdict, or reduce the sentence, or order a new trial 
with a fresh jury.® In trials by the High Court Sessions, by virtue of 

(1900) 2 Bom L E 1129 (1130, 1131) Queen-Empress v. Sheitya, 

(1900) 2 Bom L R 751 (752), Queen-Empress v. Sangaya. (All tbe evidence 
bearing on the charge of murder not recorded in view of admission made by the 
pleader appointed by Court to defend the accused — Other sufficient evidence to 
support verdict of murder — Conviction not set aside.) 

[See (’86) AIR 1936 Bom 52 (53, 55) ; 60 Bom 599 : 87 Cr. L. J. 366 (FB), 
Puttan Hasan v. Emperor. (Review under Cl. 26, Lettei-s Patent (Bombay).) 
(’36) AIR 1936 Cal 227 (229) : 37 Cri L Jour 676 : 63 Cal 1089, BhaMaBhusany. 
Emperor. (Judge directing jury to consider whether certain confession is admis- 
sible commits error of law — But failure of justice is necessary to vitiate trial.)] 
See also S. 423 Note 40. 

2. (’39) AIR 1939 Bom 457 (459) : I L E (1939) Bom 648 : 41 Cri L Jour 176, 
Emperor v. Jhina Soma. (Held, omission to rend and explain the relevant sec- 
tions was not such as could be said to have occasioned a failure of justice.) 

(’15) AIR 1915 Bom 249 (251) : 40 Bom 220 : 17 Cr. L. J. IZS, Fakir a v. Emperor. 
(’30) ^VIE 1930 All 28 (28, 29) : 52 AU 207 : 87 Cr. L. J. 1146, Jagmohan v. Emperor. 
(Evidence equally balanced — Failure to direct the jury to give benefit of reasonable 
doubt to the accused was held in this case to amount to miscarriage of justice.) 
(’68) 10 Snth IV E Cr 7 (8, 9), Queen v. Bamgopal Dliur. 

3. (’26) AIR 1926 All 429 (431) :.27 Cri L Jour 785, Ehiraji v. AJeasi. 

(■30) AIR 1930 All 28 (29) : 52 All 207 : 30 Cr. L. J. 1146, Jagmohan v. Emperor. 

4. (’26) AIR 1926 All 429 (431) ; 27 Cri L Jour 785, Dhiraji v. Akasi. 

(’34) Am 1934 Cal 847 (849) : 62 Cal 337 .- 36 Cri L Jour 358, Ihi v. Emperor. 
(’33) Am 1933 P C 218(221) : 34 Cr.L.J. 886 ; 1933 AC 699 : 102 L J P C 158 : 149 
L T 574 (PC), Basil Banger Lawrence v. Emperor. (Misdirection as to onus of 
proof — Unless it can be predicted that properly directed jury must have returned 
the same verdict, a substantial miscarriage of justice must be deemed to be 
established.) 

[See (’33) Am 1933 P C 124 (133) ; 34 Cr.L.J. 322 (P C), Dwarkanath v. Emperor. 1 

5. (’17) Am 1917 All 173 (175): 18 Cr.L.J. 491 : 39'An 348, Ikramuddin v. Emperor. 

6. (’98) 25 Cal 711 (716) : 2 C W N 369, Taju v. Empress. (There is no law that, 
when the verdict of jury is set aside the Court must necessarily direct a newtrial.) 

(’40) Am 1940 Lah 87 (90) : 41- Cr. L. J. 482, A. M. Mathews v. Emperor. (High 
Court can set aside verdict on one charge and uphold conviction on rest of charges 
and need not send case for retrial.) 

(’39) Am 1939 Sind 209 (216, 217) : 41 Cri L Jour 28 ; I L E (1940) Ear 249, 
Shewaram Jethanand v. Emperor..- 

(’38) Am 1938 Cal 61 (59) : 39 Cri L Jour 161 : I L R (1938) 1 Cal 290, Goloke 
Behari v. Emperor. (Retrial not ordered but accused acquitted especially in view 
of the fact that accused had been in detention for nearly two years and through 
no fault of their own had to undergo two trials.) 


Section 297 
Note 13 



1718 


CHAEGE TO DTJKY 


Section 297 
Note 13 


the provisions in Letters Patent of the High Courts, the verdict may 
he -reviewed J As to the powers of the High Court in reviewing the 
decision, see the undermentioned case.® 

An appeal would not lie to the Privy Council merely on' the 
ground of misdirection.® See also the undermentioned cases^® where 
the principles on which the Privy Council would exercise their 
jurisdiction in criminal cases have been laid down. 

(’30) AIE 1930 Cal 370 (378, 379) : 58 Cal 93 ; 32 Cri L Jour 10, Govt, of Bengal 
V. Santiram Mondal. (In this case the High Court reversed the verdict of acquittal 
and itself convicted the accused.) 

(’22) AIR 1922 Cal 505(50G):24 Cr.h.l.l5,AbchtlGohurSi7idarv.Em^eror. (Convic- 
tion was set aside leaving the question of fresh trial to the authorities.) 

(’33) AIR 1933 Bom 153(155, 156): 35 Cri L .Jour 747, Eamachandrav. Emperor. 
(’25) AIR 1925 Sind 116 (123, 126) : 25 Cri L Jour 761, Topandas v. Emperor. 
(Sentences reduced.) 

(’18) AIR 1918 Low Bur 104 (105, 107, 108) : 18 Cri L Jour 929 (930, 933) : 9 Low 
Bur Rul 60 (FB), Thcin Myin v. Emperor. iThere was good prima facie case to 
go to the jury — Retrial oi’dered.) 

(’09) 9 Cr. L, J. 567 (567): 32 Mad 179:21. C. 307, Public Prosecutor v. Bomigiri 
Potiigadu. (Acquittal.) 

(’29) AIR 1929 Cal 617 (622) : 30 Cr.L. J. 993 (S B), Padam v. Emperor. (Where 
jurycould not have convicted but for the misdirection, acquittal was ordered.) 
(1900) 4 Cal W N 576 (581, 582), Sadlm Sheikh v. Empress. (Retrial ordered.) 
(’02) 29 Cal 782 (791) : 6 C W N 553, Jamiruddi Massaliv. Emperor. (Acquittal.) 
(’32) AIR 1932 Oudh 23 (25): 7 hnaUZQQ : S^Gvih 3 o\ir:lGT,Sita Bam \. Emperor. 
(’26) AIR 1926 Nag 53 (54, 55): 26 Cri L Jour 1090, Bamprasad v. Emperor. (No 
, evidence on record to warrant a conviction — Order for retrial will not be justified.) 
[See (’37) AIR 1937 Pat 263 (274) : 38 Cr. L. J. 673 : 15 Pat 817, Samarendra 
Kumar v. Emperor. (A retrial should not be ordered, unless it can bo shown 
• that matters which counsel would have placed have not been placed before the 
jury or that the charge of the Judge is defective and erroneous in material 
particulars.)] 

See also S. 423 Note 40. 

7. (’36) AIR 1936 Bom 52 (53) : GO Bom 599 : 37 Cri L Jour 366 (F B), Puitan 
Hasan v. Emperor. (The failure of the Judge to comply with this section is an 
error of law which brings the case within Cl. 26, Letters Patent, Bombay.) 

(’90) 17 Cal 642 (668, 669), Queen-Empress v. O'Hara. 

8. (’36) AIR. 1936 Bora 52 (53, 54) : 60 Bom 599 : 37 Cr. L. J. 366 (F B), Putlan 
Hassan v. Emperor. 

9. (’36) AIR 1936 P C 160 (168):37 Cr.L. J. 679: 1936 A C 445 : 105 L J P C 84: 155 L T 
1 (PO),I>. B. Benouf v. Attorney-General for Jersey. (1914 A C 599, Followed.) 

(’36) AIR 1936 P C 169 (170): 37 Cri L Jour 628 : 193GAC338: 105LJPC79:154 
'TjilQ2t)\£G),Attygallcv.King. (Misdirection as such will not suffice for granting 
of special leave to appeal. 1914 A C599, Followed.) 

(’93) 15 All 310 (315): 20 I A 90: 6 Sar 344 (PC), In the matter of Maccrea. 

(’14) AIR 1914 P C 116 (126, 127) : 41 Cal 1023 : 41 I A 149 : 8 L B R 16: 15 
Cri L Jour 309 (P C), Ghanning Arnold v. Emperor. 

[See also (’39) AIR 1939 Cal 682 (684, 688): 41 Cri L Jour 59: 1 L R (1939) 1 Cal 
187, C. B. Plucknctt v. Emperor. (Unless the High Court is satisfied that the 
misdirections complained of are material or that they have led to any miscarriage 
of justice, leave to appeal to the Privy Council will not be granted.)] 

10. (’39) AIR 1939 Cal 682 (684) : 41 Cr. L. J. 59 : I L R (1939) 1 Cal 187, C. B. 
Pluckncti V. Emperor. 

(’37) AIR 1937 P C 179 (180): 38 Cr.L.J. 573: 64 I A 134 : I L E (1937) Lah 371: 
31 S L R 300 (PC), Mangal v. Emperor. (It is no part of the duty of the Board 
of their Lordships of the Privy Council to sit in criminal cases as a Court of 
criminal appeal but only to correct what they regard as a miscarriage of justice.) 
(’36) AIR 1936 P C 160 (168) : 37 Cri L Jour 679: 1936 A C 445: 105 L J P C 84: 

155 L T 1 (PC), Dennis Bomain Benouf v. Attorney General of Jersey. 

(’36) AIR 1936 P C 169 (170): 37 Cr.L.J. 628: 1936 A C 338: 105 L J P C 79: 154 
L T 620 (PC), Attygalle v. King: (There must be something which in the parti- 
cular case deprives the accused of the substance of fair trial and protection of law, 
or which in general tends to divest the due and orderly administration of law 
into a new course which may be drawn into an evil precedent in future.) 
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15. Duty of appellate Court in reviewing a charge. — The 
■appellate Court in reviewing the charge to a jury should judge it as 
a ‘iulwle. It is sufficient to see whether the tendency of a charge 
taken as a whole has given a correct or incorrect direction to the 
mind of the jury.^ In a Full Bench case" of the Bombay High Court, 
Beaumont, C. J., observed as follows ; 

“It is, in my judgment, clearly open to the Court to consider, not so much 
whiit effect the misdirection has upon the minds of this Court sitting in place of 
ft jury, but what the effect of the misdirection was or may hare been upon the 
minds of the jury which tried the case ; and in so doing we must, I think, assume 
that the jury was a reasonably competent jufy, though we must remember that a 
jury consists of laymen, and that a misdirection may have more effect upon the 
minds of laymen than upon the mind of a trained Judge.” 

15. Record of charge lo jury. — See Note IS to S. 367. 

16. Effect of a juror not understanding the charge. — 
Where one of the jurors is unacquainted with the language in which 
the charge is made and so is unable to follow it, it has been held by the 
Privy Council that the whole trial is vitiated.^ See also S. 278 Note 3. 


17. Effect of a bad charge. — Where a charge is inadequate 
■and insufficient and it does not assist the jury to exercise their function 
as jurors or place before them clearly the issues to be decided, the 
whole trial will be bad.’^ But the question in each case would be 


{’25) AIR 1925 P C 305 (306) (P C), Shafi v. Emperor, (Privy Council will not 
interfere unless there is violation of principles of natural justice or legal forms.) 
(’13) 15 Cr.L..T. 144 (144);41 Cal568:40 lA 241:22 I C 496 (PC), Clifford v. Emperor, 
Seo also S. 404 Note 2 and Letters Patent (Cal) 01. 41 Note 3. 

Note 14 


1. (’69) 12 Suth W R Cr 80 (80) : 4 Bong L E App 50, Queen v. Gogalao, 

(’40) AIR 1940 Oudh 337 (340) : 41 Cri L Jour 546, Jagadish Dull v. Emperor. 
(’39) AIPv 1939 Cal 682 (686) ; 41 Cri L Jour 59 : I L E (1939) 1 Cal 187, C. B. 

Plucknett v. Emperor. 

(’21) AIE 1921 Cal 73 (74) : 23 Cri L Jour 342, Hari Gharan Das v. Emperor. 
(’73) 20 Suth W E Cr 41 (42), Queen v. Nimchand Modkerjec, 

(’98) 2 Cal W N 702 (706), Queen-Empress v. Bhairab Chunder, 

(’18) AIE 1918 Cal 72 (72) : 19 Cri L Jour 959, Emperor v. Kahili Katoni. 

(’14) AIE 1914 Low Bur 65 (119) : 7 Low Bur Eul 143 : 15 Cri L Jour 80 (FB), 
G. S. Clifford v. Emperor. 

[Sec also (’38) AIR 1938 Pat 579 (583) : 40 Cr.L. J. 147, Tusuf Mia v. Emperor. 
(The essential point for determination is whether case against accused has been 
fairly brought to notice of jury which may guide them in deciding whether 
accused is guilty or not.) 

(’37) AIE 1937 Pat 191 (193) : 38 Cri L Jour 129, Eajcndra Nalh v. Emperor. 
(High Court should not be too critical.)] • 

2. (’36) AIR 1936 Bom 52 (64) : 37 Cri L Jour 366 : 60 Bom 599 (FB), Puttan 
Hasan v. Emperor. 

Note 16 


-I. (’33) AIE 1933 P C 208 (209) : 60 I A 354 : 34 Cr. L. J. 843 : 12 Pat 811 (PC), 
Eas BcJiari Dal v. Emperor. 

[See also (’04) 1 Cri L Jour 598 (598) : 6 BomLE 535, Emperor v. Bhavanrao.] 

Note 17 


1. (’26) .AIB 1926 Nag 63 (54) : 26 Cri L Jour 1090, Eampj'asad v. Emperor. 
(Neither evidence for prosecution was summed up nor was law laid down for 
guidance of the jury.) 

(’66) 5 Suth W E Cr 68 (69), Queen v. Jehen Balish. (Evidence not analysed and 
arranged.) 

’03) 30 Cal 822 (830) ; 7 Cal W N 639, Birendra Lai BJiadtcri v. Emperor. 
(Charge did not show what the facts were, what the evidence was, or what the 
•case of the defence was.) 
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Notes 17-18 


Section 298 


whether , there was a failure of justice consequent on such bad charge.^ 
See also Note 13. 

18. When Judge can re-charge the jury. — In cases where 
the jury returns an unintelligible verdict, the Judge instead of asking 
questions under S. 303 may again sum up the case to them and direct 
them to give a fresh verdict.^ 

But the Judge cannot re-charge the jury and ask them to return 
a fresh verdict merely because he disagrees with their first verdict.^ 


^ , , , 2.98.''' (1 ) In sucli cases it is the 

dutytf the Judge- 

(a) to decide all questions of law arising in 

the course of the trial, and especially all 
questions as to the relevancy of facts 
which it is proposed to iirove, and the 
admissibility of evidence or the propriety 
of questions asked by or on behalf of the 
parties ; and, in his discretion, to prevent 
the production of inadmissible evidence, 
whether it is or is not objected to by the 
parties ; 

(b) to decide upon the meaning and construction 

of all documents given in evidence at the 
trial ; 

(cjto decide uiion all matters of fact which 
it may be necessary to prove in- order tO' 

* 1882 ; S. 298; 1872 ; S. 256; 1861 — Nil. 


(’68) 9 Suth W E Cr 52 (54), Qxiccn v. Dcnonath Bujjur. (Charge of giving false 
evidence — Jury’s attention was not called to intention of the accused.) 

(’21) AIE 1921 Cal 269 (270) : 23 Cri L Jour 41, Gangadhar Goala v. Beginald 
William Lemon Seed. 

[Sec (’29) AIE 1929 Cal 182 (185) : 56 Cal 840 : 30 Cri L Jour 580, Baharali 
Sardar v. Emperor. (Charge cannot be said to be bad unless it is insufBcient.)] 
2. (’24) 25 Cri L Jour 294 (296) : 76 Ind Cas 966 (Cal) (FB), Emperor v. Gliaru 
Ghunder Miil-erjee. 

(’66) 5 Suth W E Cr SO (88), In re Elahec Bahsli. 

^864) 1864 Suth W E Gap Cr 15 (15), Queen v. Maliadeo. (Difierent trial against 
a difierent prisoner for the same crime — No new charge delivered but the charge 
to the former jury read out — The former charge being applicable to the present 
trial, High Court did not interfere.) 

[See (’70) 14 Suth W E Cr 66 (66), Queen v. Sitwa, (Evidence on both sides not 
summed up — High Court refused to interfere on this ground alone.)] 

Note 18 

1. (’30) AIE 1930 Cal 320 (320) : 57 Cal 61 : 31 Cr.L.J. 761, Hamid Aliy, Emperor - 
See also S. 302 Note 1 and S. 304 Note 1. 

2. (’35) AIE 1935 All 1020 (1022) : 36 Cri L Jour 1377, Dori v. Emperor, 
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enable evidence of particular matters to 
be given; 

(d)io decide wbetber any question -wbich arises 
is for himself or for the jury, and upon this 
point his decision shall bind the jurors. 

(2) The Judge may, if he thinks x^roper, in the 
course of his summing up, express to the jury his 
opinion upon any question of fact, or upon any 
question of mixed laiv and fact, relevant to the 
proceeding. 

Illitslrations 

fa j It is proposed to prove a statement made by a person not being a witness 
in the case, on the ground that cireiimstances are proved which render evidence of 
such statement admissible. 


It is for the Judge, and not for the jury, to decide whether the existence of 
those circumstances has been proved. 

(b) It is proposed to give secondary evidence of a document the original of 
which is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or 
destroyed. 

Synopsis 


1. Scope and object of the section. 

2. “Judge to decide all questions 

of law arising in the course of 
the trial.” 

3. Relevancy and admissibility to 

be decided by the Judge. 

4. “Propriety of questions asked 

by or on behalf of -the parties.” 

5. “To prevent the production of 

inadmissible evidence whether 
it is or is not objected to by the 
parties.” 


6. “In his discretion.” 

7. Construction of documents — 

Clause (b). 

8. “ To decide upon all matters 

.... to enable evidence of 
particular matters to be given” 
— Clause (c). 

9. When and how far a Judge may 

give his opinion on question of 
fact — Sub-section (2). 


Other Topics (viiscellaneotis) 


Competency of witnesses. See Note 2. 

Evidence to be heard and not prior 
depositions. See Note 3. 

Functions of Judge and jury distinct, ' 
See Note 1. 

Inadmissible evidence.- See Notes 3,5 
and 6. 

Judge’s opinion and jury’s liberty to 
form their own. See Note 9. 


iVIisdireotion. See Note 9. 

Objections to evidence to be heard in 
absence of jury. See Note 3, 

Sufficiency of evidence for jury. Se& 
Note 1. 

Value of confessions. See Note 3. 
Voluntary nature of confessions for 
I Judge. See Note 3. 


1. Scope and object of the section. — This section and the next, 
specify the duties of the Judge and the jury respectively^ and embody 


Section 298 — Note I 

1. (’95) 19 Bom 741 (742, 743), Queen-Evipress y. Eego Montopmclo. 

[See (’40) AIR. 1940 Oudh 337 (340): 41 Cr.L. J. 546, Jagdish Dutt v. Emperor. 
(In this case it was observed that the section does not lay down any principles 
on the question of misdirection but that it does lay down what are the duties 
of a Judge trying a criminal case with the aid of a jury both in the course of 
the trial and in the course of the summing up — It is not clear what exactly is 
meant by this, seeing that a transgression of the duties laid down in the section 
in summing up would clearly be a misdirection and that suh-s. (2) clearly deals 
with what a Judge may say in his charge.)] 


Section 298' 
Note 1 
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the general principle that the question what the jury are to receive is 
for the Judge and what they are to believe is for the jury; in other 
words, the question whether there is any evidence is for the Judge ; 
whether there is stifficient evidence is for the jury.“ 

The provisions of , this section show that the Judge should evince 
an interest in the ease even from its beginning,® 

2. “Judge to decide all questions of law arising in the 
course of the trial.” — The decision on all questions of law arising 
in the course of the trial is solely for the Judge^ whose direction thereon 
is absolute and binding on the jury.® In other words, the jury is to take 
the law from the Judge,® 

The following questions are for the Judge : 

<l) Whether, when an adult woman had consented to sexual intercourse 
it would he an offence of rape within the meaning of the Penal 
Code,'‘ 

<2) In a case of defamation whether the imputation found to have been 
made and the harm found to have been the probable or expected 
result were such as to satisfy the definition of the offence of 
defamation,® 

<3) Whether a particular communicatipn is a privileged one or not,® 

<4) Whether any evidence had been given on which the jury could 
properly find the question for the party on whom the 07ms of proof 
lies," 

(5) Whether a person is an accomplice.® The High Court of Calcutta 
has, however, taken the view that it is the duty of the Judge only 
to put all the facts before the jury and it is for them to decide 
whether he is an accomplice whose testimony has to be received 
with caution.® 

<G) Whether there is corroboration.^® 


2. (’89) 1889 Eat 452 (453), Qttccn-Eviprcss v. Lai Singh, 

3. (’30) AIR 1930 All 534 (536) : 32 Cr. L, J. 158, Stn-aj Prasad v. Emperor. 

Note 2 

1. (’39) AIR 1939 Mad 190 (192) : 40 Cri L Jour 437, Emperor v. Labbai Kutti. 
(’16) AIR 1916 Pat 236 (238) ; 1 Pat L Jour 317 : 17 Cri L Jour 353(355), Eknath 

Sahay v. Emperor. 

(’27) AIR 1927 Cal 200 (202) : 28 Cri L Jour 201, Isu Sheikh v. Emperor. 

. [See (’67) 8 Suth W E Cr 87 (88), Queen v. Nobo Kisto Ghose.'] 

2. (’73) 20 Suth W E Cr 41 (42), Queen v. Niin Chand. 

(’29) AIR 1929 Cal ,57 (60): 56 Cal 150:30Cr.L. J.435,I?e6flii Mohan v. Emperor. 
(The question as to ^\■hat amounts or does not amount in law to evidence,) 

3. (’95) 1895 Eat 736 (737), Queen-Empress v. Bharmia. 

4. (’95) 19 Bom 735 (736), Queen-Empress v. Madhav Bao. 

5. (’79) 1879 Eat 140 (140), In re Pitamber. 

•6. (’68) 10 Suth W R Cr 14 (14) : 1 Beng L R App Cr 8, Queen v. Chandra Kant. 
[See (’98) 25 Cal 736 (741) : 2 C W N 484, Abbaspeada v. Queen-Empress.'] 

7. (’39) AIR 1939 Mad 190 (192) : 40 Cri L Jour 437, Emperor v. Labbai Kutti. 
<’15) AIR 1915 Cal 773 (777); 16Cr.L.J.561(565)(FB), Emperor y.Upendra Nath. 

8. (’03) 26 Mad 1 (6, 7) : 2 Weir 521, Emperor v. Smither. 

3. (’27) AIR 1927 Cal 460 (461) : 28 Cri L Jour 278, E, St. C. Moss v. Emperor. 
10, (’32) AIR 1932 Cal 295 (296, 297) ; 33 Cr. L. J, 477, GolamAsphia v. Emperor. 
[See also (’29) AIR 1929 Cal 57 (59) : 56 Cal 150 : 30 Cri L Jour 435, Bebati 
Mohan v. Emperor. (Cuming, J. doubted but followed on authority; Lort- 
Williams, J. contra.) 
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(7) Whether a mtness is capable of testifying as a witness, though, after 
the Judge has decided in favour of his competency, it is for the 

■ jury to decide on the amount of credit to be given to such a witness.^^ 
So the question whether a child^^ or a deaf and dumb person^^ or one 
who is unable to take the oath^^ can be examined as a witness should 
be decided by the Judge as provided by S. 118 of the Evidence Act. 

<8) Whether a charge under S. 498 of the Penal Code is proper in the 
absence of a complaint under s. 199, Criminal Procedure Code.^® 

' See also the undermentioned case.^® 

3. Relevancy and admissibility to be decided by the Judge. 
— It is the duty of the Judge to decide whether a certain piece of 
evidence is admissible or relevant.^ In introducing evidence in a trial 
with the aid of a jury, the Judge should be very careful to see that 
there is no miscarriage of justice:® He should decide about the admis- 
sibility as and when the question arises and should, if the evidence is 
inadmissible, shut it out from the jury.® The moment to decide the 
question of admissibility is when the evidence is sought to be admitted.^ 
If inadmissible evidence is once let in, any later exhortation to the jury 
to ignore that will be insufficient (see Note ll to S. 297). It is always 
desirable that the jury should be asked to retire from the Court when 
the question as to the admissibility of a particular piece of evidence is 
being discussed.® The Judge should decide that a confession is voluntary 
before admitting it and placing it before the jury,® although such a 

11. (’14) AIR 1914 Cal 276 (279) :14Cr.L.J. 485: 41 Cal m.Nafar v. Einfcror. 

12. (’67) 8 Sntb W R Cr 60 (60), Queen v. Hosseinee. 

(’06) 4 Cri L Jour 412 (413, 414) : 11 C W N 51, Sheihh Fakir v. Emperor. 

•(’23) AIR 1923 Lab 332 (333) : 25 Cri L Jour 317, Hussain Khan v. Emperor. 

13. (’12) 13 Cri L Jour 271 (271) : 14 Ind Gas 655 (Mad), Venkattan v. Emperor. 

14. (’18) AIR 1918 Bom 212 (213) : 19 Cri L Jour 593, Emperor v. Hari Baviji. 

15. (’35) AIR. 1935I‘at357(357):36Cr.L.J.856:14Pat717,2?owyo;toTO v.Swpwor. 

16. (’37) AIR 1937 Lab 127 (130) : 17 Lab 547 : 38 Cr. L. J. 472, Maiigal Singh 
V. Emperor. (Murder trial — Accused not able to explain suspicious circumstances 
against him appearing in circumstantial evidence — Question of inference of guilt 
in suob cases is one of fact and not of law.) 

■ Note 3 

1. (’38) AIR 1938 Cal 460 (462) : 39 Cri L Jour 674, Ebadi Khan v. Emperor. 
(Admissibility of first information report.) 

■(’89) 1889 Eat 452 (453, 456), Queen-Empress v. Lai Singh. 

'(’89) 1889 Eat 491 (492), Queen-Empress v. Tulsaji. 

•(’35) AIE 1935 Sind 115 (126) : 29 Sind L E 121 : 36 Cr. L. J. 1310, Bhurasingh 
■V. Emperor. (Evidence of previous conviction.) 

2. (’26) AIR 1926 Cal 147 (149) : 27 Cr. L. J. 277, Kcramat Mandalv. Emperor. 

3. (’06) 4 Cr. L. J. 332 (333) : 8BomLR697, Emperor v.Bhagivcdu. (Judge to be 
satisfied that a confession was voluntarily made.) 

•(’19) AIR 1919 Lab 184 (186) : 20 Cri L Jour 305, Kapur Singh v. Emperor. 
■(’29) AIR 1929 Cal 617 (620) : 30 Cr. L. J. 993 (SB), Padam Prashadv. Emperor . 
(Admissibility of documents.) 

(’94) 1894 Eat 730 (731), Queen-Empress v. Balappa. (Retracted confession.) 

4. (’32) AIR 1932 Sind 201 (205) ; 26 S. L. R. 302 ; 34 Or.L. J.147,P7mj-720 Y.Emperw. 

5. (’33) AIR 1933 Cal 835 (837) : 34 Cr. L. ^.xm[S'S,),KaliGharany. Emperor. 
(The question of retracted confession.) 

•6. (’36) 37 Gr.L. J. 1084 (1085) : 165 Ind Gas 127 : 63 Cal 833 [FBhBadanAliv. 
Emperor. (In this case it is held that the question whether the confession is 
voluntarily made or not, is a question of law to be determined by the Judge from 
the facts as a condition precedent to its admission; Burton v. State, 107 Ala. 108 
(American case) followed — In view of cl. (c) of this section, the question is only 
•of academic interest.) 
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Section 298 question is one of fact. Tbe reason is that all ta.Qiz ineliminary to the 
Note 3 admissihility of evidence are for the Court.' The Judge is not concerned 
■with the truth of the confession, even if he is satisfied that it is true, 
but if its voluntary nature is doubted then the Judge should exclude it 
under the law.® When the Judge has decided on its admissihility, it is 
for the jury to see whether it is true and can be relied upon, and one 
test which they will apply is w’hether it appears to them to have been, 
freely and voluntarily made.® See also the undermentioned cases.^® 
Similarly, the Judge has to see if the confession is vitiated by any other 
circumstance mentioned in ss. 24, 25, etc., of. the E^^denee Act.^^ He 
should never leave it to the jury to decide about the admissihility of 
the confession.^" Where a Judge admits a first information reporj; into 
evidence, he should leave the matter entirely free to the jury as to what 
weight they should attach to it. It is not proiDer for him to give his 
reasons for admitting the document. He should merely state that he 


(’36) AIE 1936 Cal 227 (229) : 37 Cr. L. J. 676 ; 63 Cal 1089, Bhalda BJmsan v. 
Emperor. (In this case it was remarked by Cunlifie, J. that the voluntary or 
involuntary nature of a confession involves a mixed question of both fact and law 
— But the question is only of academic interest in view of cl. (c) of this section.) 
(1901) 25 Bom 168 (171, 172) ; 2 Bom L R 761, Queen-Empi-ess v. Basvanta. 

7. (’07) 6 Cr. L. J. 164 (174) : 32 Bom 111 : 9 Bom L E 789 (FB), Emperor v. 
Narayan Raghunath Paiki. 

8. (’25) AIE AIE 1925 Cal 587 (588) : 52 Cal 67 : 26 Cri L Jour 782, Emperor v. 
Panciikari Bull, 

9. (’36) 37 Cr.L.J. 1084(1085) :165I. C. 127 :63 Cal 833 {FB),BadanAliv.Emperor. 
(The jury may, therefore, in the exercise of their authority, and within their 
province, determine that the confessions are untrue or not entitled to any weight, 
upon the grounds that they were not -^'olontarily made. Burton v. State 107 Ala. 
108 (American case) followed.) 

(’36) AIR 1936 Cal 227 (228) : 37 Cr. L. J. 676 ; 63 Cal 1089, Bhaktav. Emperor. 
(’35) AIE 1935 Cal 308 (309) : 36 Gri L Jour 921, Kisliori Kishore v. Emperor.. 
(’18) AIE 1918 Cal 72 (72) : 19 Cri L Jour 959, Emperor v. Kahili Katoni. . 
(’98) 1898 Eat 952 (952), Queen-Empress v. Balya Dagdxi. 

(’34) AIE 1934 Cal 853 (855, 856) ; 62 Cal 312 : 36 Cri L Jour 485, Kasinmddin. 
v. Emperor. (Judge saying that voluntary nature of confession should be treated 
by them as concluded by his decision to admit it in evidence commits a misdirec- 
tion in his charge.) 

■(’34) AIE 1934 Cal 636 (640) : 61 Cal 399 ; 35 Cri L Jour 1479, A^C7/eb Sha/mnav. 
Emperor. 

10. (’29) AIR 1929 Cal 726 (727, 728) : 57 Cal 649 : 31 Cr. L. J. 909, Khiro Mondal 
v. Emperor. 

(’25) AIR 1925 Cal 887 (888) : 26 Cri L Jour 606, Sheikh Abdul v. Emperor. 

(’09) 10 Gri L Jour 65 (66, 68) : 2 Ind Gas 517 (Bom), Emperor v. Kesari Dayal. 

11. (1900) 27 Cal 295 (302) ; 4 C W N 129, Queen-Emprcssv.Jadub Das. (Confes- 
sion to police-officer.) 

(’17) AIR 1917 Low Bur 93 (93) : 18 Cri L Jour 383 (384), Nga Ba v. Emperor. 
(Confession caused by inducement.) 

(’21) AIE1921Bom70(71) ; 45BomlOS6 :22Cr.L.J.318,Di?zaunt7iv.Ej!iperor. (Do.) 
(1865) 4 Suth WRCrl(2), Queen v. GuneshKoormee. (Confession caused by force.)- 
(’19) AIR 1919 Cal 11 (13) : 20 Cr. L. J. 833, MobarakAliv. Emperor. (Confession 
under the influence of police.) 

(’15) AIE 1915 Bom 249,(252) : 40 Bom 220 : 17 Cr. L. J. 133, Fakira Appayav.- 
Emperor. (Do.) 

(’16) AIR 1916 Cal 352 (352, 353) : 17 Cr. L. J. 188 (189), Emperors. AushiBibi. 
(Confession under inducement from the president of panchayat.) 

12. (’95) 1895 Eat 748 (749), Queen-Empress v. Menga Budhia, 

(’33) AIR 1933 Cal 187 (188) : 34 Cri L Jour 369, Baldeo v. Emperor. 

(’18) AIE 1918 Cal 88 (91) : 19 Cr.L.J.305 : 45 Cal 557, Amiruddin v. Emperor. 
i’96) 1896 Eat 842 (842), Queen-Empress v. Garni. 

(’14) AIR 1914 Bom 305 (306): 38 Bom 156 : liOx.'h.'3.3'2b,Gangapa\. Emperor,- 
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admits the document in evidence and should lay it before the jury.^® 

The Judge should see that •nutnesses depose before the jury the 
facts known to them ; it is irregular to read their deposition in the 
pirior trial and ask them if it is true. See also the undermentioned 
case,^^ where the advantage of the jury hearing the evidence as it is 
deposed to -by the witnesses before them is pointed out. 

See also the undermentioned decision^® as to whether a Judge’s 
admission of evidence amounts to a “decision” within the meaning of 
Letters Patent, clause 26. Where certain evidence is wrongly admitted 
but the course of the trial is not in any way deflected thereby it, would 
form no ground on which an apiflication under Clause 39 of the Letters 
Patent (Rangoon) can be based. 

4. “Propriety of questions asked by or on behalf of the 
parties.” — See Ss.l48 to 152 of the Evidence Act. The Judge should 
control the esainination-in-chief by the prosecution and allow only 
legal questions to be put in a legal way.^ Similarly, it is his duty 
to control the cross-examination in such a way as to disallow any 
question which is improper or misleading.® 

5. “To prevent the production of inadmissible evidence, 
whether it is or is not objected to by the parties.” — An erroneous 
omission on the part of the parties to object to the admissibility of 
a piece of evidence will not render it admissible if otherwise it is 
not.^ This section, therefore, provides that the Judge may prevent the 
production of inadmissible evidence, whether it is or is not objected to 
by the parties.^“ 


13. (’38) AIB 1938 Cal 460 (462) : 39 Cri !> Jour 674, Ebadi Khan v. Ewperor. 

14. (’24) Am 1924 Lahl7(19):4Lah 882:25 Cr.L.J.377, John Thomas y. Emperor. 

15. (’35) AIB 1935 Mad 486 (495) : 58 Mad 523 : 36 Cri L Jour 1398(1418, 1425) 
(PB), Emperor v, Bamannja Ayyangar. (It does not so amount.) 

16. (’35) AIB 1935 Bang 214 (218) : 13 Bang 141 : 36 Cr.L. J. 1232, Scott v. Emperor. 

Note 4 

1. (’18) AIB 1918 Pat 146 (152) : 19 Cr.L.J. 789, Bitbaran Singh v. Emperor. 

2. (’33) AIB 1933 Lali 667 (668) ; 34 Cri L Jour 606, Abbas Ali v. Emperor. 

Note S 

1. (’97) 19 Ali 76 (92) : 23 I A 106 : 7 Sar 73 (PC), A.B. Miller v. Madho Das. 
(’20) Am 1920 Bom 244 (245) : 44 Bom 192, Narhari Hari v. Ambabai Balkrishna. 
(’03) 26 Mad 38 (40) : 2 Weir 733, Thandraya Mudali v. Emperor. 
la. (’74) 11 Bom H C B Cr 44 (45), Beg. v. Daya Anand. 

(’09) 10 Cr.L.J. 65 (67) : 2 Ind Cas 517 (Bom), Emperor v. Kesari Dayal Kanji. 
(’25) Am 1925 Cal 587 (588) : 52 Cal 67 : 26 Cr. L. J. 782, Emperor v. Panoh 
Kari Dutt. ... 

(’25) AIB 1925 Cal 887 (888) : 26 Cri L Jour 606, Sheikh Abdnl v. Emperor, 

(’32) AIB 1932 Sind 201 (204, 205) : 26 Sind L E 302 : 34 Cr. L. J. 147, Bharho 
, Shahwali v. Emperor. 

(’67) 7 Suth W B Or ,72 (72), Queen v. Bhekoo Singh, 

(See (’31) AIB 1931 Pat 345 (345): 32 Cr.L.J. 1025, Phekan Singh v. Emperor. 
(’67) i Suth W B Cr 2 (2), Queen v. Kali Gharn Gangooly. (Hearsay evidence.) 
(’64-66) 2 Bom HOB 125 (126), Beg. v. Timmi, (Evidence of character and 
previous conduct of a prisoner ought not to be allowed to go to the jury.) 

(’67) 8 Suth W B Cr 11 (12), Queen v. Phool Ghand. (Evidence as to previous 

■ conviction and bad character.) 

(’68) 10 Suth W B Cr 57 (58), Queen v. Ram Gopal Dhur, 

- i'll) 15-Suth W E Cr 37 (39) : 6 Beng LB App 108, Queen v. Mahima Ghandra 
Pass. (Hearsay evidence.) 

(’68) 10 Suth W E Cr 39 (39), Queen v. K^thm Sheikh. (Evidence as to previous 

■ bad character.) 
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In Abbas Peada v. Queen,~Empress,~ their Lordships o£ the 
Calcutta High Court observed : 

“ This is a vise provision of the law, because in many of these cases tried 
in the Sessions Court hy a jury, sometimes the prisoners are not defended at all, 
and sometimes defended by persons not fully qualified for their work. It is, 
therefore, the duty of the Judge to see that evidence, which is not admissible in 
itself, should not be allowed to go in to the prejudice of the accused.” 

The fact that the accused puts forward some particular ground 
for holding that certain evidence is not admissible does not relieve the 
Judge of his duty to look into all the circumstances in order to judge 
whether the evidence is admissible or not.^ If by accident such 
inadmissible evidence is let in, the Judge must distinctly tell the jury 
to guard themselves from being influenced by it.‘* It is impossible, 
however, to sa3-, even in such cases, that the minds of the jury were 
not affected in any way hj' the admission of inadmissible evidence.” 
"Where such admission has been prejudicial to the accused, the trial 
will he vitiated.® 

6. “ In his discretion!” — It is difiicult to understand the object 
of these words in this section. Granted that a piece of the e\'idence 
which is about to be let in, is inadmissible under law, it is impossible 
to say that the Judge can have a discretion to allow its admission or 
not. The judicial decisions under this section have in fact held that it 
is the duty of the Judge to lorevent inadmissible evidence going in. 

7. Construction of documents — Clause (b). — It is the duty 
of the Judge to decide upon the meaning and construction of all the 
documents given in evidence.^ He will he in error if he leaves the 
legal construction of a letter or other document to the jury.^ See also 
the undermentioned case.® 


8. "To decide upon all matters .... to enable evidence of 
particular matters to be given” — Clause (c). — This clause 
refers onls’’ to a finding on a question of fact which it is necessarj’- to 
prove to make other evidence admissible.^ Thus, the question whether 


{’26) AIE 1926 Gal 793 (794) : 27 Gr. L. J. 641, Galnir Hoioldar v. Emperor. 
(’97) 1897 Eat 924(925), Queen-Empress v. Soma Dalji. (Judge should not refer 
to evidence before the committing Magistrate without making the depositions 
exhibits in his own proceedings.) 

(’SO) 0 Gal 768 (769) : 6 C L E 219, Eosluai Doosadh v. Empress.} 

2. (’98) 25 Gal 736 (740) : 2 0 W N 484. 

3. (’25) ATE 1925 Cal 587 (588) : 52 Cal 67 : 26 Or. L. J. 782, Emperor v. Punch 
Kari Butt. 

4. (’68) 10 Suth W E Cr 17 (19), Queen v. Bykani Nath Banerjee. 

5. (’23) AIE 1923 Pat 142 (142) : 23 Cri L Jour 141, Madoiar Earn v. Emperor. 
(’03) 27 Bom 626 (632, 633) : 5 Bom L B 599, Emperor v. Vaman Shivram. 

6. (’94) 21 Cal 955 (979), Wafadar Khan v. Queen-Empress. 

(’84) 10 Cal 775 (777), Queen-Empress v. Uzeer. 

[See (’07) 5 Cr.L. J. 427(429);34 Cal 698 :11 C W U 666, J atindra Nath v. Emperor. 2 

Note 7 


1. (’33) AIB 1933 PC7 (10) : 34 Cr.L.J.550 (PC), Albert Godamune v. The King- 

2. (1865) 3 Suth W E Gr 69 (69), Queen-Empress v. Setnl Ghunder. 

3. (’04) 28 Bom 533 (545) : 1 Cr.L.J. 390 : 6 Bom L E 379, Emperor v, Banhat- 
ram Lachhnan. 


Note 8 

1. (’15) AIR 1915 Cal667(674);160r.L.J.65;420al856,Sfls7iiiJaj6a?is7iiv.Sjreperor. 
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an accused person was in police custody while making a confession is 
to be decided by the Judge.^ Similarly, the Court has to find the 
preliminary facts before admitting secondary evidence or statements 
under S. 32, sub-s.(l) or s. 33 of the Evidence Act.® But where an 
approver whose pardon has been revoked is tried for the offence as 
provided for under s. 339, and where under that section he pleads that 
he has complied with the conditions of the pardon, the question 
whether he has forfeited the pardon is one for the jury and not for 
the Judge.^ 

The Judge should always first decide the preliminary point on 
which the admissibility of other evidence depends. It is always 
dangerous to give in advance evidence the admissibility of which 
depends on what other witnesses may say.® 

The Judge has ample powers under S. 165 of the Evidence Act to 
put any question to the witness or to examine any witness.® 

As to the duty of the Judge to decide about the voluntary 
character of a confession, see Note 3. 

9. When and how far a Judge may give his opinion oa 
question of fact — Sub-section (2), — It is within the competence 
of a Judge in charging the jury to express his own opinion on facts 
and make his own suggestions on any points raised. It is for the jury 
to accept or reject the view of the Judge.^ In many cases it is not 
merely permissible but also desirable that the Judge should tell the 
jurj' what view he has taken of the facts in order to enable them to 
consider the facts properly and arrive at their own decision on them.® 
The jurors have no experience in the matter of sifting evidence and 

2. (’08) 7 Cr. L. J. 325 (327) : 31 Mad 127 : 18 M L J 66, In re SanUppa Bai. 

3. (’71) 15 Sath W E Cr 11 (13, 14), In the case of Sheikh Tenoo. 

4. (’10) 11 Cr.L. J. 254 (255) :'83 Mad 614 : 5 I.C. 831, In re AUgiriswami Naicken. 
(’15)AIB1915Cal667(674);16Cr.L.J.65{67):42Cal856,SasWi?o^’5o«s7:fv. jSwjpcror. 
See also S. 339A Note 3. 

5. (’19) AIE 1919 Cal 514 (517): 46 Cal 895:20 Cr.L.J. 324, Bo7nesh v. Emperor, 

6. (’86) 1886 Eat 245 (248), Queen-Empress v. Bupya. 

Note 9 

1. (’40) AIE 1940 Nag 221 (224), Bapurao v. Emperor, 

(’03) 5 Bom L E 207 (209), Emperor v. Appunna Devappa. 

(’96) 1896 Eat 842 (843), Queen-Empress v. Garni. 

(’28) ABB 1928 All 622 (623) : 50 All 540 ; 29 Cr. L, J. Emperor Y.Shco Din. 

(Opinion on the value of evidence.) 

(’70) 13 Suth W E Cr 34 (34), J?i re Dwarakanath Sen. 

(’68-69) 6 Bom H C E Cr 85 (97), Beg, v. Falteehand. (Impressions on evidence.)' 
(1864) 1 Suth W E Cr 17 (17), Queen v. Bustee Khan. (Judge -warning the jury 
not to disbelieve a mass of otherwise consistent evidence.) 

(’12) 13 Cr. L. J. 821 (822) : 40 Cal 367 : 17 I. C. 565, Samaruddin v. Emperor, 
(Suggestion by Judge that real case might be between cases alleged by both sides.)' 
•(’31) AIE 1931 Cal 601 (603) .: 33 Cri L Jour 11, Bhondar v. Emperor. 

•(’20) AIE 1920 Pat 575 (575) : 22 Cr. L. J. 1250, Baijnath Mahton v. Emperor, 

■ (Judge pointing out to jury the way in which discrepancies should be looked into.)' 

2. ' (’38) AIE 1938 Cal 658 (661) : I L E (1938) 1 Cal 636 : 40 Cr. L. J. 101, Abdul 
Gafur V. Emperor, 

(’37) 1937 Mad W N 552 (553), Subba Valayan v. Emperor. 

(’36) AIE 1936 Oudh 164 (164) : 37 Cr. L. J. 182:11 Luck 687, Satdeo v. Emperor. 
(’36) AIE 1936 Mad 516 (519) : 37 Cr. L. J. 909 : 59 Mad 33i,Bathanasabapathy' 
V. Public Prosecutor. 

(’28) AIE 1928 Cal 269 (270), Abdul Bazak v. Emperor. 
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.■Section 298 Aveighiug probabilities and consequently stand in need of 'intelligent 

Rote 9 guidance from tbe Judge.^ It is, therefore, necessary that all help 

should be given to them.'* It has been held that a charge "which 
succeeds in avoiding any expression of opinion by Judge is the most 
colourless and unhelpful one,** and in a recent case it "W'as observed 
that if a Judge Avith all his adA-antages forms a definite and strong 
opinion that the CA'idence is not sufficient for a conviction, it is 
dangerous to Ica-A'e the matter to the jury without a strong indication 
of such opinion.^' 

In so expressing his opinion the Judge should remember that the 
jury are the final judges of fact. The -Judge should, in cases "where he 
expresses his opinion, tell the jury in the clearest terms that the 
responsibility for the decision is theirs and that they haA'e to make up 
their minds themselves and that they need not rely on any opinion of 
his on the facts. He must A\"arn them that his opinion is not binding 
on them.^ This "VA’aming should not be giA'en in a formal AA"ay either at 
the beginning or at the end of the charge, but should be given at the 

(’35) AIR 1935 Rang 214 (210) : 13 Rang 141 : 3GCr.L. J, 1232, Scott v. Emperor. 
IScc (’34) AIR 1934 Cal C22 (623) : 35 Cr. L. J. 1216, Mahomed Samiruddin v. 
Emperor. (Definite case by prosecution — Failure to prove same — Failure of 
Judge to point out this to jury — Charge is defective.) 

(’35) AIR 1935 Cal 31 (32) ; 36 Cr. L. J. 480, Kasimuddin v. Emperor. (Judge 
thinking that evidence is so Aveak that there are grave doubts as to guilt of 
accused — Omission to direct jury to give accused benefit of doubt may amount to 
misdirection.)] 

3. (’66) 5 Suth W R Cr 80 (91) : Bong L R Sup 'Vol iod, Queen v.ElahiBux. 
(1SG4) 1864 Suth W R Sup 5 (5), Queen v. Abdul Jvlccl. 

4. (’20) AIR 192C Cal 235 (239) : 53 Cal 181 : 26 Cr. L. J. 1577, Abdul Gani v. 
Emperor. 

5. (’40) AIR 1910 Nag 221 (224), Bapurao v. Emperor. 

■(’37) 1937 Mad N 552 (553), Subba Valaijyan v. Emperor, (Charge to jury held 
Avas very colourless and g.AA'c no hint as to Avhat the Judge himself thought of the 
evidence.) 

(’29) AIR 1929 Cal 742 (746) : 31 Cr. L. J. G73 : 57 Cal 740, Nagendra Nath v. 
Emperor. 

6. (’31) AIR 1931 Cal 752 (755) : 33 Cri Ij.Tour 85, Sali Sheikh v. Emperor. 

7. (’37) 1937 Mad W N 552 (553), Subba T alayan v. Emperor. 

(’36) AIR 1936 5Iad 516 (519) : 37 Cr. L. J. 909 : 59 Mad dQi,Eathanasabapaihy 
V. Public Prosecutor. 

•(’36) 1936 0 AY N 201 (203), Wajid Husain v. Emperor. (But A\"here the Judge 
expressed his opinion by dubbing the accused 'burglars' and remarked “probably 
an account of the prompt action of the police all the three accused delivered the 
property AS'hich they had stolen in the aforesaid theft” — Held, that the manner 
in Avhich the Judge delivered himself of his opinion as to the guilt of the accused 
AA-as highly improper and must haA'e prejudiced the accused.) 

(’36) AIR 1936 Oudh 164 (164) : 37 Cr. L. ,1.182 : 11 Luck 637, SaWeov. Emperor. 
(There is no misdirection if the Judge AA'hilcexiAressing his opinion on evidence 
gives a proper Avarning to the jury.) 

<’33) AIR- 1933 Cal 190 (192) : 34 Cri L .Tour 430, Eusuff Ali v. Emperor. 

(’14) AIR 1914 Loav Bur 34 (35) : 15 Cri L ,Tour 257, C. H. Browne v. Emperor. 
(’29) AIR 1929 Bom 296 (300) : 53 Bom 479 : 31 Cr. L. J. 65, Emperor v. G. E. Bing. 
■(’07) 5 Cr. L. J. 427 (429) : 34 Cal 698 : 11 GW'S fjGO.Jatindra Nath v. Ejnperor. 
(’26) AIR 1920 Cal 105 (105) : 26 Cri L Jour 1553, Pasaruddin v. Emperor. 

(’31) AIR 1931 Cal 752 (755) : 33 Cri L Jour 85, Sali Sheikh v. Emperor. 

(’33) 1933 Mad AY N 320 (323), Arumuga Goundan v. Emperor. 

(’33) AIR 1933 Pat 96 (100) : 34 Cri L Jour 421, Baghunath v. Emperor. 

(’29) AIR 1929 Pat 313 (316) : 8 Pat 344 : 30 Cr.L. J. 721, Bamdas Bai v. Emperor. 
(’23) AIR 1923 Pat 238 (239) : 24 Cri L Jour 495, Gajo Singh v. Emperor. 

■(’34) AIR 1934 Oudh 122 (123) : 35 Cri L Jour 502, Hadi Hussain v. Emperor. 
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moment "when the Judge has forcibly or otherwise expressed his opinion 
to the jury,® though it must be remembered that in the course of a 
lengthy charge the Judge cannot be expected to pause always to 
assure the jury that the matters of fact are matters for them.® In a 
decision of the Chief Court of Oudh/® Stuart, C. J., observed ; 

“ If the Judge attempts to take the case out of the jury’s province by something 
in the nature of imposing his own view upon the jury, it is a case of misdirection, 
but if a Judge simply states the opinion, which the law allows him to state, in 
such a manner that intelligent jur^huen should see for themselves that it is only 
his opinion and nothing else, it is not necessary for him to add as a safeguard a 
remark that it is only his opinion and that the jury are perfectly at liberty to 
form their own.” 

The Judge should not usurp the functions of the jury but should 
allow them to give a finding and for that purpose should present the 
case to the jury in a dispassionate and impartial manner.^^ He should 
not ■ sum up in too strong and unqualified terms or give a decided 
opinion on the case,^® he should not thrust his own opinion on them 
so as to dictate to them their verdicts^® nor should he be dogmatic 
in his expression of the opinion^'* or persuade the jury to accept his 


(’29) Am 1929 Cal 742 (746): 31 Cr.L. J. 673: 57 Cal 740, Nagendra Nath v. Emperor. 
(’28) AIR 1928 Cal 269 (270), Abdul NazaU v. Emperor. 

(’08) 8 Cr.L.J. 6 (8) : 35 Cal 531 : 12 C W N 774 : 7 C. L. J. 599, Natahar Ghose 
V. Emperor, 

(’06) 3 Ori L Jour 144 (148) ; 10 0 W N 153, Sourendra Nath Mitra v. Emperor. 
(’98) 25 Cal 230 (231, 232), AH Falcir v. Quccn-Emprcss, 

(’84) 10 Cal 970 (972), Queen-Empress v. Bepin Biswas, 

(’25) AIE 1925 Cal 872 (874) : 52 Cal 595 ; 26 Cr.L.J. 1037, Ledu Molla v. Emperor. 
(1864) 1864 Suth W E Sup 5 (5), Queen v. Abdool Julccl, 

(’99) 23 Bom 316 (317), Queen-Empress v. Gangia. 

(’34) AIR 1934Pat309(311):13Pat.529:35Cr.L.J.1104, Nanhah Ahir-v. Emperor. 
(’35) AIE 1935 Bang 214 (216) : 13 Bang 141 : 36 Cr.L.J. 1232, Scott v, Emperor. 
[Sec (’36) 37 Cri L Jour 17 (18) : 158 I. C. 172, TFafsoa v. Emperor. (Question of 
reasonable doubt — Judge discussing the question and nt the close of the charge 
warning the jury that they are themselves to weigh the evidence and come to a 
finding on facts on their judgment — Held, there was no misdirection.)] 

8. (’34) AIR 1934 Cal 77 (79) : 35 Cr. L. J. 483, Kamiraddi Sheikh v. Emperor. 

9. (’31) AIR 1931 Cal 178 (182) : 32 Cr.L.J. 190 (FB), Emperor v. Panchu Sheikh. 
[See (’36) AIR 1935 All 928 (929), Srikishen v. Emperor. (It is not necessary for 

Judge on every occasion on which he expresses his opinion on a question of fact 
to tell the jury that they, are sole judges of questions of fact — It is sufiicient if 
he makes that statement quite clearly to the jury at the end of his charge.)] 

[See also (1900) 4 Cal W N 196 (200), Bahamat Ali v. Empress."] 

10. (’28) AIR 1928 Oudh 326 (327, 328) : 29 Cri L Jour 721, DesBajy. Emperor. 

11. (’21) AIR 1921 Cal 252 (255) : 23 Cri L Jour 244, Emperor v. Taribulla. 

12. (’27) AIR 1927 Oudh 259 (259) : 2 Luck 597 : 28 Cri L Jour 683, Afa/tra Mai 
V. Emperor. 

(’14) AIR .1914 Cal 549 (650) : 15 Cri L Jour 147, Of el Molla v. Emperor. 

(’31) AIR 1931 Cal 11 (11, 13) ; 32 Cri L Jour 418, Jahura Bibi v. Emperor. 
(1864) 1 Suth W B Cr 25 (26), Queen v. Gimga Bishen. 

(’98) 2 IVeir 385 (386), In re Laxumana. 

13. (1865) 3 Suth W E Cr Letters 4 (4). 

(’06) 10 Cal W N lix (lx), Bera Shuttollah v. Emperor. 

(’08) 7 Cri L Jour 315 (317) : 7 Cal L Jour 246, Kali Singh v. Emperor. 

(’30) AIE 1930 Cal 430 (432) : 31 Cri L Jour 1115, Monohar Mandal v. Emperor. 
(’31) AIR 1931 Cal 633 (535) : 32 Cri L Jour 1101 (SB), Superintendent and 
Bcmcmbrancer of Legal Affairs v. Puma Ghandra Das. 

(’26) AIE 1926 Cal 439 (442) : 26 Cri L Jour 567, Ohhekhari Shaik v. Emperor. 
(’24) AIE 1924 Cal 960(960,961) : 25 Gr.L.3. 1217, Emperor y.SagarmalAgariealla, 
(’10) 11 Cri L Jour 683 (684) : 8 I. C. 573 (Mad), Public Prosecutor v. Papakka. 

14. (’29) AIE 1929 Cal 170(171,172): 30Cr. L. J. 912, Dwarka Dust. Emperor. 
(’25) AIE 1925 Sind 116 (123) : 25 Cri L Jour 701, Topandas v. Emperor. 

2Cr.l09. 
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Section 299 


opinion.^'' He should charge in such a -way as not io create any 
impression in the mind of the jury that it was a direction from the 
Judge which they should follow^'’ or that the opinion was the only 
opinion that could be arrived at from the evidence in the case,^' 

If the Judge by his strong expression of opinion takes away the 
case from the province of the jury, then it will amount to a misdirec- 
tion.’® But if on a whole review of the charge it appears that the 
case is loft to the jury to decide, it will not amount to a misdirection.’^ 
See also Kote ii to S. 297. 


Duty of jury. 2, S Q/" It IS tllG dlltj of tllG jury 

(a) to decide which view of the facts is true 
and then to return the verdict which under 
such view ought, according to the direction 
of the Judge, to he returned; 

(1) ) to determine the meaning of all technical 
terms (other than terms of law) and words 
used in an unusual sense which it may he 
necessary to determine, whether such words 
occur in documents or not ; 

* 1882 : S. 299; 1872 ; S. 257; 1861 — Nil. 


[Sec iiowcvcr (’-10) AUl 1940 Kng 221 (224), Bapjtrao v. Emperor. (Opinion even 
when it is couched in somewhat dogmatic and assertive language will not vitiate 
the charge if the Judge cautions the jury, ns regards their duty ns to the ques- 
tion of fact and their right to disregard his remarks.) 

(’31) AIR 1931 Call7S(181): 32 Cr.L. J. 190{rB), Emperor v. Panclm Sheikh. (Do.)] 

15. (’73) 19 Suth W E Gr71(73) : lOBengLRApp 36, Queen v. Bajeoomar Bose. 

(’22) AIE 1922 Cal 107(114): 49 Cal 573 : 23 Cr.L. J 657, Abdul Salimw Emperor. 
(’90) 17 Cal 642 (666) (FB), Queen-Empress v. O'Hara. 

16. (’26) Am 1926 Cal 996 (997) : 27 Cr.L.J. 1038, NaibuUa Shaikhv. Emperor. 

17. (’92) 14 All 25 (27) :1S91 All W Y 170, Queen-Empress v. Hughes. 

(’95) 1895 Eat 748 (748), Quccn-Emprcss v. Menga Budhia. 

i’GS) 9 Suth W E Cr 51 (51), Queen v. Shumshcrc Beg. 

18. (’37) Am 1937 Eng 110 (112) : I L E (1937) Nag 123 : 33 Cr. L. J. 589, Fateh 
Md. V. Emperor. 

(’63) 10 Suth W E Cr 7 (8), Queen v. Bamgopal Dhur. 

(’28) Am 1928 Oudh 326 (327) : 29 Cr. L. J. 721, Dcs Eaj Singh v. Emperor. 

(’31) AIE 1931 Oudh 171 (172) : 32 Cr. L.,J. 858 : 6 'B'adklQb,I\Iangaly. Emperor. 
(’27) Am 1927 Cal 031 (632) : 28 Cr. L. J. 742, Emperor v. Bajab Ali Fakir. 

(’10) 11 Cr. L. J. 334 (334) : 5 I. C. 935 (Mad), In re Shivappa Higadc. 

(’25) Am 1925 Oudh hi (313) : 28 Oudh Cas 69 : 20 Cr. L. J. 310, Emperor v. 

Ali Baza. 

(1864) 1 Suth W E Cr 2 (3), In re Bharni Chunder. 

[Sec (’71) 16 Suth W E Or 20 (21), In re Huroo Saha."} 

19. (’40) Am 1940 Oudh 337 (340) : 41 Cr. L. J. 545, Jagdish Butt v. Emperor. 

(’38) Am 1938 Cal 658 (601) : I L E (1938) 1 Cal 630 : 40 Cr. L. J. 101, Abdul 

Gafiir V. Emperor. 

(’24) AIE 1924 Cal 257 (282) : 25 Cr.L.J. 817 (FB), Emperor y.BarendraKimar. r 
(’14) AIE 1914 P G 116 (124) : 15 Cr.L. J. 309 : 41 Cal 1023 : 8 Low Bur Eul 16: 

41 Ind Appl49: 1914 AC 644 : 83 L JPC 299 : 111 LT 324 (PC), Channing Arnold 
V. Emperor. 

(’33) AIR 1933 All 941 (943, 944) : 35 Cr. L. J. 668 : 56 All 210, Lala v. Emperor. 
(1865) 2 Suth W E Cr 60 (60), Queen v, Seethanath Ghosal. 

(’28) AIR 1928 Oudh 326 (327) : 29 Cr. L. J. 721, Des Baj Singh v. Emperor, 



DUTY OF 3DEY 


1731 


/ 


(g) to decide all questions wMcli according to 
law are to lie deemed questions of fact ; 


(d) to decide whether general indefinite expres- 
sions do or do not apply to particular 
cases, unless such expressions refer to legal 
procedure or unless their meaning is ascer- 
tained by law, in either of which cases it 
is the duty of the Judge to decide their 
meaning. 

Illustralions 

(a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinetion between 
murder and culpable homicide, and to tell them under what view of the facts A 
ought to be convicted of murder, or of culpable homicide, or to be acquitted. 

• It is the duty of the jury to decide which view of the facts is true and to 
return a verdict in accordance with the direction of the Judge, whether that 
direction is right or wrong, and whether they do or do not agree with it. 

(b) The question is whether a person entertained a reasonable belief on a 
particular point — whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 


Synopsis 


1. Legislative changes. 

2. Duties of the Judge and jury 

respectively. 

3. Meaning of words. 


4. Voluntariness of confession. See 

S. 298 Note 3. 

5. Charge for graver offence — 

Verdict for smaller offence, 

6. Illustration (a) to the section. 


Other Topics (miscellaneous) 


Benefit of doubt. See Note 2. • 
Forfeiture of pardon. See S. 298 Note 8. 
Provocation. See Note 2. 

Questions of fact. See Note 2. 


Questions of law. See Note 2. 
Several accused. See S. 297 Note 7. 
Sufficiency of evidence. See Note 2. 


1. Legislative changes. 

Changes introduced in 1882 — 

(1) The words “(other than terms of law)” were newly added. 

(2) The words “ declared by the Indian Penal Code or by any other 
law to be questions of fact” were reiilaced by the words “which 
according to law are to be deemed questions of fact.” 


2. Duties of the Judge and jury respectively. — The different 
duties of the Judge and the jury are made clear in Ss. 297, 298 and in this 
section. Shortly stated, it is the duty of the Judge to lay down the 
law, and it is the duty of the jury to decide which view of the facts is 
true, in accordance with the directions of the Judge on the questions 
of law.’^ It is not the province of the Judge to decide upon the facts 

Section 299 — Note 2 

1. (’36) AIR 1936 Bang 421 (422) : 37 Cr. L. J. 1050 : 14 Bang 716 (FB), Emperor 
V. Nga E Be. 

(’95) 1895 Eat 748 (749), Queen-Empress v. Menga Budhia. 

(1864) 1 Suth W E Cr 50 (50, 51), Queen v. Ucleoor Ghose. 

(’73) 20 Suth W E Cr 41 (42), Queen v. Nimchaiid Mookerjee. (What a Judge 
says to a jury upon the law is an absolute and binding direction upon them.) 


Section 299 
Notes 1-2 
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except in cases coming nnder clause (c), S, 29S{l). Nor is it the province 
of the jury to decide questions of law." It is for the Judge to give 
direction to the jury on the following questions — 

{l)the admissibility of evidence,^ or the capacity of a witness to 
depose,^ or the legal sufficiency of the evidence, e. g., whether 
eye-witnesses are necessary in any particular case;'’ 

(2) whether a person was in police custody while making a confession;'’ 

(3) whether a confession under S. 25 of the Evidence Act should or 
should not be used in favour of a co-accused.^ 

See also Notes to sections 297 and 293. 

The Judge should not, however, allow the jury to resort to legal 
treatises during their consultation about the verdict,® or cite cases or 
rulings to them® or ask them to differentiate or form an opinion on 
those authorities.^® 

The following are all questions of fact which it is for the jury 
alone to determine — 

(’74) 21 Suth W E Cr 69 (70, 71), Queen v. Sadhu ZIundul. 

2. (’24) AIR 1924 Cal 701 (702, 70S) : 51 Cal 160 : 25 Cri L Jour 1000, Emperor 
V. Jamaldi Fakir. 

(’29) Am 1929 Cal 57 (60) : 56 Cal 150 : 30 Cr. L. J. 435, Eebaii v. Emperor. 
(What amounts or does not amount in law to evidence is a question of law.) 

(’33) Am 1933 Pat 273 (273) : 34 Cri L Jour 731, Emperor v. Sitalu. (Whether 
witnesses are to be believed or not is a question for jury.) 

(’95) 1895 Bat 736 (737), Qtieen-Empress \. Bharmia, (The jury are not entitled to 
refer to commentary on law during their consultation about the verdict.) 

(1865) 3 Suth W R Cr 4 (4), Queen v. Madarce Choiokecdar. 

(’67) 7 Snth\7'RCr2l2), Qjtecny.Kali Charerr. (Cause of death is to be left tojury.) 
(’68) 9 Suth W E Cr 51 (52), Queen v. Shumsherc Beg. 

(’73) 19 Suth W R Cr 15 (15) : 10 Beng L E App 10, Queen v. Bheekoo Ealwar. 
(Question of accused’s unsoundness of mind should be tried by jury and not by 
Judge himself personally.) 

(’73) 19 Suth W E Cr 26 (26), Queen v. Doorjodhum Shanionto. 

(’68) 10 Suth W E Cr 14 (14) : 1 Beng L E A C 8, Queen v. Chandrakanf. (Whe- 
ther a communication is privileged or not is a point of law.) 

(’70) 13 Suth W E Cr 26 (26), Qicccn v. Slmrffuddin. 

[Sec (’24) Am 1924 Cal 321 (322) : 51 Cal ^7 : 25 Cr. L. J. 758, Emperor v. 
Bkananjaij Boy.'] 

3. (’32) Am 1932 Bom 406 (409) : 56 Bom 304 : 33 Cri Jj Jour 666, Emperor v. 
Bamrao Mangesh. 

(’33) Am 1933 Cal 187 (188) : 34 Cri L Jour 369, Baldeo v. Emperor. 

4. (’14) AIR 1914 Cal 276(279):41 Cal 406:14 Cr.L. J.485,Na/ar SheikJi v. Emperor. 
(’67) 8 Suth W E Cr 60 (60), Queen v. Hosscincc. 

5. (’76) 25 Suth W E Cr 36 (36), Queen v. Gokool Kaliar. 

6. (’08) 7 Cr. L, J. 325 (327) : 18 M L J 66 : 3 M L T 270 : 31 Mad 127, In re 
Sankappa Bai. 

7. (’77) 2 Bom 61 (64), Imperairix v. Pitaviber Jina. 

8. (’95) 1895 Eat 736 (737), Qucen-Evipi’ess v. Bharmia. (Such as a reference to 
Mayne’s Penal Code.) 

(’97) 14 Cal 164 (166), -Jaspath Singh v. Queen-Empress. 

(’26) AIR 1926 Cal 895 (897) : 27 Cri L Jour 926, Emperor v. G. G. Wilson. 

See S. 297 Note 9 and S. 300 Note 1. 

•9. (’05) 2 Cr. L. J. 157 (158) : 1 Cal L J 159, Shyama Charan v. Emperor. 

10. (’12) 13 Cri L Jour 26 (27) : 13 Ind Cas 215 (Cal), Mehr Sardar v. Emperor. 
[Bat see (’27) AIR 1927 Bang 68 (70) : 4 Rang 488 : 28Br. L. J. 213 (FB), Emperor 
V. Nga Tin Gyi. (It was held that the Judge may read out some passages 
from the judgments for the guidance of jury.)] 


jction 299 
Note 2 
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(1) the weight to be attached to the evidence/^ or to a confession,^" or 
the evidence of an accomplice;^® 

(2) the question whether fraud or negligence is established by the 
evidence in the case,^'* or whether a thing was done with a particular 
intention^® or knowledge;^® in forming an opinion as to this, the 
jury may draw such presumption about facts as section Hi of the 
Evidence Act allows a Court to do;®^ 


11. (’91) 15 Bom 452 (461), Queen-Empress v. Dada .4na. 

(’17) AIR 1917 All 173 (175) : 18 Cr.L.J. 491:39 All 348, Ikramuddin v. Emperor. 
(’95) 1895 Eat 748 (749), Queen-Empress v. Menga Budhia, 

(1865) 3 Suth W R Or 58 (58), Queen v. RooTtni Kant. 

(’71) 16 Suth W E Or 20 (21), In re Huroo Shaha. 

(’76) 25 Suth W R Gr 25 (26), Queen v. Wazir Mundul. (Jury to decide the cre- 
dibility of witnesses.) 

(’97) 1 Cal W N 465 (479), Empress v. Kali Prasanna. (Weight to be attached to 
expert opinion.) 

I (’05) 10 Cal W N lix (lx), DerashutoUah v. Emperor. (Whether the whole pro- 
secution story is discreditable for part being false.) 

(’86) 10 Bom 497 (502), Empress v. Mania Dayal. 

(’05) 2 Cr. L. J. 259 (268) ; 9 C W N 520 : 32 Cal 759, Emperor v, Abdul Hamid. 
(Weight to be attached to expert evidence.) 

(’25) AIR 1925 Cal 394 (395) ; 26 Cri L Jour 677, Emperor v. Faratulla. (ESect 
should be given to jury’s verdict when the case rests entirely on oral evidence.) 
(’25) AIR 1925 Cal 876 (882) : 52 Cal 987 : 26 Cr.L. J. 1256, Emperor v. Prema- 
nanda Butt. (Weight and value of dying declarations.) 

(’30) AIR 1930 Cal 228 (230) : 31 Cri L Jour 916, Tafis Pramanik v. Emperor. 
(’31) AIR 1931 Cal 401 (407) : 58 Cal 1404 : 32 Cr.L.J. 768 (PB), Profulla Kumar 
v. Emperor. (Appreciation of evidence — Believing testimony of witness in part 
is not improper.) 

(’29) AIR 1929 Pat 34 (35) ; 7 Pat 153 : 30 Cr. L. J. 273, Wasid Ali v. Emperor, 
(Whether first information report is true or false.) 

(’32) -HE 1932 Bom 406 (409) : 56 Bom 304 : 33 Cr.L.J. 666, Emperor v. Bamrao, 
(’67) 8 Suth W E Cr 60 (60), Queen v. Eosscinec. 

(’14) AIR 1914 Cal 276 (279) : 41 Cal 406: 14 Cr.L.J.'485, Nafar Sheikh v. Emperor. 
P33) -\IE 1933 Cal 187 (188) : 34 Cri L Jour 369, Baldeo v. Emperor. 

(’35) AIR 1935 Pat433(434,435), Emperor v. Bhagtvat Sahu. (Verdict depending 
upon credibility of witnesses — Considerable weight to be given to verdict.) 

(’33) AIR 1933 Pat 273 (273) : 34 Cr. L. J. 731, Emperor v. Sitalu Ahir. (Do.) 
[Sec also (’04) 1 Cri L Jour 772 (773) : 6 Bom L E 671, Emperor v. Mahomad 
Ismail. (Verdict of the jury should be taken upon the evidence actually adduced 
at the trial, and not upon the Judge’s view of the strength of the evidence.)] 

12. (’86) 1886 Eat 311 (312), Queen-Empress v. Bayaji. 

(’77) 1 Gal L E 275 (277), Empress v. Mtikhun Kumar. (The voluntariness of a 
confession is for the jury.) 

(’18) AIR 1918 Cal 72 (72) : 19 Cri L Jour 959, Emperor v. Kahili Kaioni. 

(’18) AIR 1918 Gal 88(91): 45 Cal 557:19 Cr.L.J. 305, Amiruddin Ahmed v. Emperor. 
(’25) AIR 1925 Cal 587 (589) : 52 Cal 67 : 26 Cr.L.J. 782, Emperor v. Panchkari 
Butt. (Truth or falsity of confession is for the jury.)’ 

(’27) AIR 1927 Cal 398 (400) : 28 Cri L Jour 485, Azimuddy v. Emperor. 

(’96) 20 Bom 215 (221), Queen-Empress v. Bevji Govindji. 

13. (’78) 1 Mad 394 (395) : 2 Weir 799, Beg. v. Bamasami Padayachi. 

(’33) AIR 1933 Cal 509 (511) : 34 Cr. L. J. 841, Chittya Banjan Bas v. Emperor. 
(’30) AIR 1930 Pat 513 (515) : 9 Pat 606 : 32 Cr. L. J. 72, Bamsarup v. Emperor. 

14. (’95) 19 Bom 749 (756), Queen-Empress "v. Bamachandra Govind. 

15. (’98) 22 Bom 112 (132), Queen-Empress v. Bal Gangadhar Tilak. 

(1900) 2 Bom L E 286 (296), Queen-Empress v. Luxman Narayan. 

(1865) 3 Suth W E Cr 58 (58), Queen v. Chukkun. 

(’18) AIR 1918 Cal 140 (141) : 19 Cri L Jour 649, Emperor v. Asimoddi. 

16. (’31) AIR 1931 Cal 261 (262) : 32 Cr. L. J. 187 (SB), Emperor r. BamullyaMolla. 
(’25) AIR 19250udh311(313) : 28 Oudh Cas 69 : 26 Cr.L.J. 310, Emperor v. Ali Baza, 

17. (’95) 19 Bom 749 (756), Queen-Empress v. Bamachandra Govind. 

(’78) 1 Mad 394 (395) : 2 Weir 799, Beg. v. Bamasami Padayachi. 


Section 299 
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Section 299 
Hotes 2-3 


(3) the question whether the accused has sufficient maturity of under- 
standing to judge the nature and consequences of his conduct;^® 

(4) the question whether a provocation was so grave and sudden as to 
he sufficient to bring the case within the exceptions recognised by 
law;^” 

(5) the question as to whether the accused intended to convey any 
imputation by his words and whether he believed or had reason to 
believe that the imputation would produce a particular effect;^'* 

(6) whether particular fact or facts have been proved."’- 

In murder cases, the question of inference of guilt of the accused 
to be drawn from the circumstantial evidence appearing against him 
is a question of fact and not of law and should be left to the jury to 
decide.-® In such cases, the jury must first decide whether the facts 
proved exclude the possibility that the deed was done by some other 
person and if thej'- have doubts they must let the prisoner have the 
benefit of it.®^ 

See also the undermentioned cases.®’' 

3. Meaning of words. — It is for the jury to decide the meaning 
and effect of words except the meaning of terms of law. Thus, to 
ascertain the effect of certain articles in a newspaper alleged to be 
seditious is for the jury. But the meaning of the word “disaffection” as 

18. (’69) 1869 Bat 27 (27), Beg. v. Innam. 

19. (’96) 20 Bom 215 (225, 226), Queon~Evtpress v. Devji Govmdji. 

(’95) 1895 Rat 766 (768), Queen-Empress v. Dadabhai. 

(’68) 9 Suth TV E Cr 72 (72), Queen v. Gunesh Luslcur. 

(’70) 13 Suth TV R Or 33 (33), Queen v. Sohraie. 

(’85) 11 Cal 410 (412), Nctai Luskar v. Queen-Empress, 

■ [See also (’99) 1 Bom L E 784 (785), Queen-Empress v. Babya,] 

20. (’79) 1879 Eat 140 (140), In re Pitambar. 

21. (1900) 4 Cal T\" N 576 (581), Sadhu Sheikh v. Empress. 

22. (’37) AIE 1937 Lah 127 (130) : 17 Lab 547 ; 38 Cr. L. J. 472, Mangal v. Emperor. 

23. (’17) AIR 1917 Lah 3 (4, 8) : 18 Cr. L. J. 482 (483, 484) : 1917 Pun Ee No. 7 
Cr, Emperor v. Browning, 

24. (’37) 38 CriL Jour 442 (443) : 167 I. C. 74S (Nag), Gangabisan v. Emperor, 
(The jury alone have the power to determine the question of fact whether the 
accused committed the oSence under S. 307 or S. 325 or S. 323, Penal Code.) 

(’29) AIE 1929 Cal 57 (61): 56 Ga.\\oQ'.ZiiCr,'L.^,^'do,Bebati Mohan Emperor, 
(TT'hether one witness corroborates another.) 

(’10) 11 Cr. L. J, 254 (255) : 5 I. 0. 831: ZZM.e.dbliL,Inrc AligiriswamiEaicken. 
(It is the duty of the jury and not of the Judge to decide whether the approver 
has forfeited his pardon or not.) 

(’08) 6 Cri L Jour 359 (360) : 6 Cal L .Tour 253, Emperor r. Kamar Ali. (The 
verdict of the jury after seeing the physical condition of the accused is to be 
preferred to the testimony of witnesses. The jury were competent to decide whe- 
ther a person in physical condition was cap.able of taking part in a riot and could 
have had the courage to be at a place where a riot took place.) 

(’29) AIR 1929 Cal 1 (7) : 30 Cri L Jour 494, Bashir Bahman v. Emperor. (It is 
for the jury to decide whether prisoner when he committed oBence was incapable 
of distinguishing right from wrong.) 

(’05) 2 Cri L Jour 311 (313) : 1 C L J 385, Panchu Mondal v. Emperor. (Ques- 
tions as to the identity of thumb impressions on two or more documents being of 
the same person.) 

(’15) AIR 1915 Cal 667 (674) : 16 Cri L Jour 65 (67) : 42 GeAQm,SashiBajbanshi 
V. Emperor. (TVhether the pardon was forfeited.) 

(’03) 26 Mad 467 (468) : 2 TT^eir 517, Gjizsala Hanuman v. Emperor. (TVhether 
the possession of the stolen property was recent enough to .warrant a conviction 
for the substantive ofience was a matter entirely for the jury.) 
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nsefl in s. 124A, Penal Code, ■wMcli is a term o£ law^ as well as the 
legal effect and bearing of a doenment,- are for the Judge to decide. 

4. Voluntariness of confession. — See Section 298 Note 3. 

5. Charge for graver offence — Yerdict for smaller offence. 
: — A jury may find the accused guilty of a smaller offence than that 
with which he is charged.^ 

6. Illustration (a) to the section. — It is not in every case of 
murder that the Judge should point out to the jury the difference 
between murder and culpable homicide; where in a trial for murder 
a verdict of culpable homicide not amounting to murder cannot 
properly be come to, under any aspect of the case before the Court, 
the Judge is not called upon to explain the distinction between murder 
and culpable homicide not amounting to murder. 


300/= In cases tried by jury, after the Judge 
Retirement has finished Ms charge, the jury may 
^o- consider. retire to consider their verdict. 


- Except with the leave of the Court, no person 
other than a juror shall speak to or hold any commu- 
nication with, any member of such jury. 

Synopsis 

1. Retirement to consider verdict. 

2. Prohibition of communication with non-jurors. 


Other Topics (misccUancoits) 


Charge before verdict — Essential. See 
S. 297 Note 2. 

Court — Directions by, during delibera- 
tion. See Note 2. 

Dispersal of jury before verdict. See 
Note 1. 

Enquiry as to acts of jurors — State- 
ments of jurors. See Note 1. 


Opinion expressed beforehand — Fresh 
trial and fresh jury. See Note 2. 

Police — Presence of. See Note 2. 

Separation of jury before verdict. See 
Note 1. 

Verdict. See Notes to S. 301, 


* 1882 : S. 300; 1872 : S. 263; 1861 ; S. 352. 


Note 3 

1. (’98) 22 Bom 112 (132), Queen-Empress v. Bal Gangadhar Tilah. 

■(1900) 2 Bom L R 286 (298), Eitiprcss v. Luxman Narayan. 

(1900) 2 Bom L R 304 (307, 308), Empress v. Vinaydk Narayan, 

■(’92) 19 Cal 35 (45), Queen-Empress v. Jogendra Glmnder. 

2. (1865) 3 Suth W R Cr 69 (70), Queen v. Setul Chundcr. 

Note 5 

1. (1865) 3 Suth W R Cr 41 (41), Queen v. Satoo Sheihh, 

(’08) 8 Cri L Jour 143 (144) : 10 Bom L R 632, Emperor v. Chandra Krishna. 
(’75) 22 Suth W R Cr 61 (62), Queen v. Luhhi Narain. 

(’10) 11 Cri L Jour 630 (630) : 81. C. 373 : 13 Oudh Cas 295, Simbmtiv. Emperor. 
(’95) 20 Bom 215 (217, 218), Queen-Empress v. Devji Govindji. 

(’77) 3 Cal 189 (191), Empress v. Harai Mirdha, 

See also S. 238 Note 1 and S. 301 Note 2. 

Note 6 

1. (’36) -MR 1936 Rang 421 (424, 425) : 37 Cri L Jour 1050 : 14 Rang 716 (FB), 
Emperor v. Nga E Pe. 

(’16) AIR 1916 Low Bur 114 (116) : 17 Cri L Jour 49 (50) ; 8 Low Bur Rul 306 
. .(FB), Nga Mya v. Emperor. 


Section 299 
Notes 3-6 


Section 300 
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Section 300 
Notes 1-2 


1. Retirement to consider verdict. — After tlie Judge has 
finished his charge, the jury may retire to the jury-room immediately. 
The section does not contemplate that the jury should he allowed to 
disperse and then re-assemble in the jury-room to consider their 
verdict. Hence, where owing to the indisposition of the foreman of 
the jury, the jurors wore allowed to disperse for a few hours and then 
they returned to the Court and considered and delivered their verdict, 
it was held that the procedure was illegal.^ 

The jury must not separate until they have considered and 
delivered their verdict. They should all be in the retiring room 
together during the whole of the time between the moment of their 
retirement and the moment when their verdict is taken by the 
presiding Judge. Hence, where out of nine members who constituted 
the jury, five first came out of the jurj'-room and sat in the Court 
but the remaining four stayed in the jury-room for half an hour more 
when they came and sat in the Court and the foreman delivered the 
verdict, it was held that the verdict was vitiated.- 

In considering their verdict, the jury ought to be guided, on 
questions of law, by the directions of the presiding Judge. They are 
not entitled to consult a commentary on the law during their 
deliberation.^ 

"When the verdict is attacked on the ground of anything that 
happened in the jury-room w’hile the jurors were considering their 
verdict, it is not desirable to' receive dn evidence the statements of 
individual jurors in order to impeach the verdict.'^ 

2. Prohibition of communication with non-jurors. — The 
second paragraph of the section jirohibits non-jurors from speaking to 
or holding any communication with the jurors without the leave of 
the Court before they have delivered their verdict. If it is proved that 
a non-juror communicated with a member of the jury contrary to this 
provision, it is sufficient to ujjset the verdict and it is not necessary to 
enquire into the nature of the communication held with the juror.^ 
Hence, proper precautions must be taken by the Sessions Judge to see 
that no non-juror holds any communication with the jurors when 
they have retired to consider their verdict.- But where a juror addressed 
to a police-officer a casual remark unconnected with the ease and the 

Section 300 — Note 1 

1. (’25) AIE 1925 Pat 595 (596) : 26 Cri L Jour S61, Sariman Ahir v. Emperor. 

2. (’30) AIE 1930 Gal 446 (447) : 31 Cri L Jour 1090, Eascruddin v. Emperor. 

3. (’95) 1895 Eat 736 (737), Empressv. Bliarviia. (Eeference to Mayne’s Penal Code.) 
(’97) 14 Cal 164 (166), Jaspath Singh v. Queen-Empress. 

See also S. 297 Note 9 and S. 299 Note 2. 

4. (’17) AIE 1917 Cal 149 (153) : 18 Cr. L. J. 311 (315) : 44 Gal 723 (S B), In rc 
Bonomally Gupia. (Crown clerk sent to jury-room during deliberations to 
ascertain if jurors request further help from Court — Trial is not invalidated.) 

(’13) 14 Cr. L. J. 392 (395) : 40 Cal 693 : 20 I. C. 216, Bara Kumar v. Emperor. 
(Verdict attacked as arrived at by casting lots.) 

See also S. 304 Note 1. 

Note 2 

1. (’19) AIE 1919 Cal 512(513):46Cal 207:19 Cr.L.J. 137 , Bcnimadhah y. Emperor. 

2. (’19) AIE 1919 Cal 512(514): 46 Cal 207:19 Cr.L.J. 737, Benimadhab v. Emperor. 
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jiolice-ofBcer made no reply, it was held that the provisions of the 
section were not infringed.® Similarly, the mere presence of a police- 
officer in the jury-room does not vitiate the verdict unless it is shown 
that he spoke to or held any communication with any of the jurors.'^ 
But it is undesirable to post a police-officer in the jury room or at any 
place from where he can hear the deliberations of the jury.® 

The section does not prohibit the Judge from giving fresh 
directions to the jury if the latter require such directions for correctly 
understanding the case. Fresh directions should, however, be given 
in open Court and not in chambers.® In a sessions trial by the High 
Court, the Clerk of the Crown can he sent to the jury-room to enquire 
if the jury require further assistance from the Judge,'' 

The prohibition contained in this section does not in terms apply 
to stages of the trial before the Judge has finished his charge to the 
jury. Hence, where during an adjournment of the case before the 
Judge’s charge to the jury was finished, one of the jurors was seen 
conversing with a non-juror but the fact was not brought to the notice 
of the Court then and there, the High Court in appeal refused to 
interfere with the verdict of the jury.® But it is highly undesirable 
that jurors should have communication with non -jurors upon the 
subject of a pending trial.® Hence, where before the Judge had 
summed up his case, one of the jurors, in a room occupied by the 
clerks of pleaders in answer to questions put to him, said that in his 
opinion the accused was guiltj’- of the charge, it was held that there 
should be a fresh trial before a fresh jury.^® See also the undermen- 
tioned cases.” See also sections 282 and 296 and Notes thereunder. 


(’25) AIR 1925 Pat 595 (596) ; 26 Cri L Jour 861, Sariman Ahir v, Emfcror. 

3. (’17) AIR 1917 Col 149 (151) : 18 Or. L. J. 311 (313) : 44 Cal 723 (SB), In re 
Bonomalhj Gupta. 

4. (’17) AIR 1917 Cal 149 (151) ; 18 Cr. L. J. 311 (313) : 44 Cal 723 (SB), In re 
Bonomally Gupta. 

5. (’17) AIR 1917 Cal 149 (151) ; 18 Or. L. J. 311 (314) : 44 Cal 723 (SB), In re 
Bonomally Gupta. 

6. (’23) AIR 1923 Cal 647 (648) : 25 Cr.L.J. 343, Bilascliandra v. Emperor. (But 
mere fact that a question was put by the jury to the Judge not in open Court but 
in chambers did not vitiate the trial and it was at best a mere irregularity.) 

7. (’17) AIR 1917 Cal 149 (152) : 18 Cr. Ii. J. 311 (314) : 44 Cal 723 (SB), In re 
Bonomally Gupta. 

8. (’19) AIR 1919 Mad 222 (222) : 20 Cri L J 790, In re SuVba Ecddi. 

9. (’17) AIR 1917 Cal 149 (151) : 18 Cr. L. J. 311 (312) ; 44 Cal 723 (SB), In re 
Bonomally Gupta. (But the fact that a juryman on his way to the court house 
or to the waiting room is addressed by a stranger some remarks on the case to 
which he does not reply, cannot have the effect of invalidating the trial.) 

(’27) AIR 1927 Cal 628 (629) : 55 Cal 279 : 28 Cr. L. J. 783, Bhuban v. Emperor. 

10. (’21) AIR 1921 Cal 631 (631) : 22 Cr.L.J. 510, Emperor v. Nazar All Beg. 

11. (’29) AIR 1929 Cal 57 (58) : 56 Cal 150 : 30 Cri L Jour 435, Eebati Mohan v. 
Emperor. (Where it appeared that the foreman had been talking with the Court 
Inspector and the Judge on that ground discharged him and took another man 
present, empanelled him and proceeded with the trial — Held that the procedure 
was not objectionable.) 

(’29) AIR 1929 Cal 343 (345) : 56 Cal 1032 : 31 Cr.L.J, 366, Abdur Eashid v. Emperor. 
(A jury having once been discharged should not be recalled to do duty as jurors 
in the same case as it is reasonable to suppose that after discharge those jurors 
might have mixed freely with the people and talked about the case with others.) 


Section 30(J’ 
Notes 
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.Section 301 


DELIVERY OP VERDICT 

i, 


301 When the jury have considered their 
Delivery of verdict, verdict, the foreman shall inform 
the Judge what is their verdict, or what is the verdict 
of a majority. 

Synopsis 


1. Delivery of verdict. 

2. Verdict as to offence not speci- 

fically charged. 


3. Special verdict. 

4. Verdict arrived at by casting 

lots. 


0thC7' Topics (miscellaneous) 


Individual opinions of jurors. See Note 1. 
-Jury’s observations after verdict. See 
Note 1. 

'Several accused — Verdict. See Note I. 
Several charges — Verdict. See Note 1. 
Verdict as to minor ofience. See Note 2. 


Verdict — Meaning of. See Note 1, 
Vedict of “benefit of doubt.” SeeNotel. 
Verdict of “not guilty” — Effect. See 
Note 1. 

Verdict — Repugnancy in. See Note 1. 


1. Delivery of verdict. — By “verdiefe” should be understood 
the collective opinion of the jury as a body, arrived at after mutual 
•consultation, and ascertained and announced by the foreman.^ A 
recommendation made by the jurors in the verdict is, however, not a 
IDart of the verdict.^'^ In cases ■v\’here an accused person is tried for 
various offences arising out of a single act or series of acts, the word 
“verdict” means the entire verdict on all the charges and is not limited 
to the verdict on a particular charge." 

As said already, the verdict is the opinion of the jury as a body? 
In case of disagreement, the individual opinions of the members of the 
jury should never be disclosed and the Judge commits an irregularity 
in recording the individual opinions of the jurors.^ 

The jury must return a verdict on all the charges on which an 
■accused is tried; see s. 303. Where there are several accused persons in 
a case, the jury must return a verdict as against each.® Where there 
are several charges, it would be a convenient course to follow to take 
the verdict of the jury upon each charge separately, this would 
obviate the difficulty in ascertaining what their verdict is on the 
various charges.® A verdict that the jury gave the accused the benefit 


’ 1882 :3.301; 1872:3.263; 1861 — Nil. 


3ection 301 — Note 1 

1. (’14) AIR 1914 Mad 319 (321) ; 36 Mad o85 (589) : 1-5 Cri L Jour 197, Public 
Prosecutor v. Abdul Hamced, 

(’25) AIR 1925 Oudb 74G (746): 26 Cri L Jour 1346, Jagannath v. Emperor. 
la. (’34) AIR 1934 Oudli 34 (35), Einperor v. Vidija Sagar. 

2. (’95) 22 Cal 377 (382), Krishna Dhaji Mandal v. Queen-Empress. 

3. (’01) 24 Mad 523 (536): 2 Weir 340, King-Emperor v. Tirtnnal Rcddi. 

4. (’14) -AIR 1914 Mad 319 (321) : 15 Cri L Jour 197 : 36 Mad 585 (589), Public 
Prosecutor v. Abdul Hamced. 

(’25) AIR 1925 Oudh 746 (746): 26 Cri L Jour 1346, Jagannath v. Emperor. 

5. (’12) 13 Cr.L.J. 715 (715): 16 Ind Cas b2i[Ge.\), Jamiruddi Biswasx. Emperor. 
•6. (’39) AIR 1939 Cal 321 (323) : 40 Cri L Jour 649, Nanda Ghosh v. Emperor. 

(Accused charged with abduction and kidnapping — Separate verdict on each 
charge should be taken.) 

•(’24) AIR 1924 Cal 47 (48): 50 Cal 658: 24 Cr.L,J. 838, Ema Khan v. Emperor. 
[See (’38) AIR 1938 Cal 460 (462, 463): 39 Cr.L.J, 674, Ebadi Khan v. Emperor. 
(Accused charged under Ss. 366 and 376, Penal Code — Jury can convict accused 
^ under S. 366 and acquit them under S. 376.)] 
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•of doubt is not a verdict according to law, although such a verdict is 
often returned. A verdict of “not guilty” covers every condition from 
mere hesitating doubt to conviction of innocence.'^ But it is a very 
dangerous principle to adopt to regard a verdict of ‘not guilty’ as not 
fully establishing the innocence of the person to whom it relates.^®^ 
Mere repugnancy in a verdict is not sufficient to quash a' conviction 
based on such verdict.® 

.Where, after delivering the verdict the foreman attempted to add 
something and the Judge stopped him from doing so, it was held that 
it was not proper to stop the jury at such a stage because, it may so 
happen that before the verdict is recorded the foreman of the jury 
may make some observations in respect of that verdict which may 
show that the jury have not properly understood the case, in which 
ease it would be necessary to re-charge the jury so as to lay the case 
properly before them.® See also Notes under ss. 302 and 303. 

There is no particular form in which the jury are to deliver 
their verdict.®® The mere fact that the jury add to their verdict their 
finding on the facts on which the verdict is based does not vitiate the 
verdict.®** 

As to interpretation of verdicts, see the undermentioned cases.*® 

A verdict of the jury after they have been discharged is not legal.** 

2. Yerclict as to offence not specifically charged. — Sections 
237 and 23S lay down the circumstances under which an accused person 
who is charged with one offence can be convicted of a different offence 
though not specifically charged with it. The principle of these sections 
applies also to the verdict of a jury and the jury can return a verdict 
of guilty in respect of an offence different from that specifically charged 
against the accused provided the circumstances of the case fall within 

7. (’33) AIR 1933 Cal 404 (405): 34 Cr.L.J. 608, EmpBror v. Fanchanon Sarkar. 
7a. (’38) AIR 1938 Cal 51 (70) : 39 Or. L. J. 161 : I L R (1938) 1 Cal 290, Goloke 
Beliari v. Emperor, ( (1902) 2 KB 339, Bex v. PUimmer, Followed.) 

S. (’24) AIR 1924 Cal 1031 (1032) : 52 Cal 112 : 26 Cr. L. J. 11, Umadasi Dasi 
V. Emperor. 

(’14) AIR 1914 Cal 456 (469):41 Cal 350:15 Cr.L.J. 385, Rowes/j Chandra v. Emperor. 
■(’14) AIR 1914 Cal 886 (887): 41 Cal 754 : 15 Cr.L.J. 402, Manindra v. Emperor. 
See also S. 267 Note 1. 

■3, (’02) 30 Cal 485 (487, 488), Narayan Changa v. Emperor, 
i9a, (’35) AIR 1935 Cal 31 (31, 32): 36 Cri L Jour 480, Kasimiiddin v. Emperor. 
'9b. (’35) AIR 1935 Cal 31 (31, 32): 36 Cr.L.J. 480, Kasimuddin v. Emperor. (It 
is enough if it is complete and exhaustive.) 

10. (’06) 10 Cal W N xxxvii (xxxviii) (P C), Wehnei- v. The King. (Where jury 
found that accused had caused death but that he was not responsible for his 
actions owing to influence of liquor, held this did not amount to verdict of guilty.) 

'(’08) 7 Cri L Jour 362 (365) : 12 C W N 530 (P B), Emperor v. Khudiram Bass. 
(A verdict, such as ‘guilty, but not voluntarily’ for a charge under S. 326, Penal 
Code, is one of ‘not guilty’.) 

<’29) AIR 1929 Sind 145 (145) : 23 Sind L R 397 : 30 Cr. L. J. 877, Mir Ahmed 
Shah V. Emperor. (Inference from verdict of ‘not guilty’ is that the guilt of ac- 
cused is not established.) 

•(’32)AIR1932PC 275 j278)(PC),Pa«I Pronehv. Winnipeg Bly. Co. (The language 
of a jury in explaining the reasons for their verdict ought not to be construed 
too narrowly.) 

11. (34) AIR 1934 P C 227 (227) (PC), Wairen Bucane Smith v. The King. 


Section 301 
Notes 1-2 
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Section 304 
Notes 2-3 


the purview of those sections. Thus, where on a charge of murder, 
the jury finds that the accused was deprived of his self-control by 
grave and sudden provocation, they can return a verdict of culpable 
homicide not amounting to murder.^ (See s. 233.) Similarly, on a charge 
of rape the jury can return a verdict of attempt to commit rape (s. 238).“ 
On a charge of dacoity the jury can return a verdict of theft (S. 238)^ 
or of abetment of dacoity or robbery (s. 237).'^ On a charge under S. idO 
read with s. 325, Penal Code, it is open to the jury, if it disbelieves the 
evidence as to the unlawful assembly, to convict the accused under 
S. 325 alone though there was no separate charge under that section.^ 
See also the undermentioned cases.®“ 

AVhere the jury returned a verdict of not guilty on the charges 
framed, but by the same verdict found the accused guilty of an offence 
triable with assessors only, and the Judge convicted the accused on 
such finding, it was held that in the absence of any miscarriage of 
justice the conviction will not be set aside.® 

3. Special verdict. — A special verdict is one where the jury 
merely state certain facts as proved and leave it to the Judge to draw 
the legal inference from them.^ Such a verdict is recognised as a proper 
verdict under the English law.' But there is a conflict of decisions as 
to whether a special verdict would be a legal verdict irnder the Code. 
On the one hand, it has been held by the Bombay High Court, that a 

Nole 2 

1. (’96) 20 Bom 215 (217, 218), Empress v. Devji Govindji. 

2. (’10) 11 Cr.L.J G30 (630): 13 Ouclh Cns 295 : 8 I. C. 373, Slnibrati v. Emperor. 

3. (’08) 8 Cri L Jour 143 (144) : 10 Bom L E 632, Emperor v. Chandra Krishna. 

4. (’15) AIR 1915 Low Bur 39 (45) : 8Low Bur Rul 274 : 16 Cri L Jour 676 (680), 
S. P. Ghosh V. Emperor. 

5. (’80) 5 Cal 871 (873), Govt, of Bengal v. Mahaddi. 

[But SCO (’15J .A.IR 1915 Cal 292 (294, 295) : 15 Cri L Jour 155 (158) : 41 Cal 662, 
Emperor v. Madcn Mondol.] 

5a. (’38) AIR 1938 Cal 51 (59, 68, 69); 39 Cri L Jour IGl : ILR (1938) 1 Cal 290, 
Golohe Bchari v. Emperor, (Charge under S. 302 read with S. 120B — Jury can- 
i:ot return a verdict of guilty either under S. 326 read with S. 120B or under 
S. 320, as these oSences arc not minor to the offence of conspiracy to murder.) 
(’37) AIR 1937 Pat 662 (064) : 39 Cri L Jour 156, Emperor v. Ilaria Dhobi. (Ac- 
cused tried under S. 397 — Jury returning verdict of not guilty — Jury can find 
accused guilty iinder S. 323 or S. 325 even in absence of charge.) 

(’32) AIR 1932 Cal 297 (298) : 59 Cal 1040 : 33 Cr.L. J. 546, Dttrlav Namasiidra 
V. Emperor. (Persons charged under Ss. 302 and 201, Penal Code — Jury while 
acquitting them under S. 302 can find them guilty of minor charge under S. 201.) 
(’14) AIR 1914 Mad 425 (428) : 13 Cr.L. J. 739 (741) : 37 Mad 236, In re Adabala 
Mnthiyalu. (Charge under S. 397 — ^^^erdict of guilty under S. 326.) 

(’75) 23 Suth W R Cr 61 (62), Queen v. Luhhinarain Agoori, (Charge under 
Ss. 304, 325, 323 — ^^’^erdict of guilty under S. 335.) 

(1865) 3 Suth W R Cr 41 (41), Queen v. Satoo Sheikh. (Verdict of guilty for a 
minor offence -when offence charged is n major offence.) 

6. (’28) AIR 1928 Mad 275 (275): 29 Cri LJour 251, Arumuga Eonc v. Emperor. 
(26 Mad 243, Distinguished.) 

Note 3 

1. (’94) 19 Bom 735 (736), Queen-Empress v. jMadhav Bao. (If in a charge of 
rape, the jury returned a verdict that the accused did the act but with the 
consent of the woman, it is not necessary to ask them to return a verdict of guilty 
or not guilty.) 

(’95) 20 Bom 215 (217), Empress v. Devji Govindji. 

2. (’12) 13 Cr.L.J. 586(587): 15I.C.1002 (Mad), Arunachala Thevanw Emperor. 
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special verdict would be a legal verdict under the Code.® The High 
Court of Calcutta is inclined to the same view.'* On the other hand, the 
Madras High Court has held that such a verdict is not a legal verdict.® 
In dealing with special verdicts, a Judge is confined to the facts 
positively stated in the verdict and cannot himself supply hy intendment 
or implication any defect in the statement.® But if the special verdict 
is ambiguous or incomplete, it is open to him to question the jury under 
S. 80S and have their verdict supplemented.^ 

$. Yerdict arrived at by casting lots. — As seen in Note i, the 
verdict of a jury is the collective opinion of the jury as a body arrived 
at after mutual consultation and ascertained and announced hy the 
foreman. Hence, a verdict arrived at by casting lots among the jurors 
would not be legal. But the sworn statement of a juror is not admissible 
for the purpose of showing that a verdict was arrived at by casting lots.* 

302 . * If the jury are not unanimous, the Judge 
Procedure where may require them to retire for further 
jury differ. Consideration. After such a period as 

the Judge considers reasonable, the jury may deliver 
their verdict, although they are not unanimous. 

1. Scope of the section. — This section empowers the Judge, 
when the jury are not unanimous in their verdict, to require them to 
retire for further consideration.* Hence, when the jury differ in their 
opinion, the proper course for the Judge is to direct them under this 
section to re-eonsider their verdict.® But the section is intended to be 
applied as soon as the Judge ascertains that there is a difference of 
opinion among the jurors and before the verdict is delivered. The 
section does not apply to cases where the verdict has actually been 
delivered.® Vi’’hen directing the jury to re-eonsider their verdict under 

*■ 1882 ; S. 302; 1872 ; S. 263; 1861 : S. 352. 

3. (’91) 15 Bom 452 (465), Queen-Empress v. Dada Ana. 

(’95) 19 Bom 735 (736, 737), Queen-Empress v. Madliav Rao. 

(’96) 20 Bom 215 (217), Empress v. Devji Govindji, 

4. (’24) AIE 1924 Cal 257 (284): 25 Cr.L. J. 817 (FB), Emperor v. Barendra Kumar. 

5. (’12) 13 Or. L. J. 586 (587, 588) ; 15 I. 0. 1002, (Mad), Arimachala v. Emperor. 

6. (’94) 1894 Eat 710 (714), Queen-Empress v. Aidul Razak. 

7. (’94) 1894 Eat 710 (713), Queen-Empress v, Abdul Razak. 

(’76) 14 Suth 'W E Or 59 (62), Queen v. Hurry Prosad Gangooly. 

(’06) 3 Cr. L. J. 1 (3); 3 L. B. E. 75 : 11 Bur LE 298 (FB), Hla Gyi v. Emperor. 

Note 4 

1. (’13) 14 Cr.L.J.392 (395) : 40 Cal 693 : 20I.C. 216, Hara Kumar ' t. E mperor. 

Section 302 — Note 1 

1. (’98) 1898 Bat 982 (983, 984), Empress v. Chunilal Vithal. 

2. (’82) 8 Cal 739 (754) : 12 C L E 233, In re Jhulboo Maliton. 

(’95) 1895 Bat 736 (737), Empress v. Bliarmia. 

3. (’14) AIE 1914 L B 244 (245) : 15 Gr. L. J. 678 : 7 L. B. E. 140, Kya Kyun 
V. Emperor. (Section does not prevent mere ascertainment of actual majority.) 

(’84) 10 Cal 14() (144) : 13 C L E 358, Hurri Churn v. Empress. (After asking 
what is the actual majority and their opinion Judge cannot proceed under section.) 


Section 301 
Notes 3-4 


Section 302 
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Section 302 
Note 1 


Section 303 


this section, it is open to the Judge to give them fresh directions on 
matters of law.'* 

If the jury are unanimous, their verdict must be received unless 
it is contrary to law.® Hence, where the verdict is ambiguous, the 
proper procedure is to question the jury under S. 303, and clear up the 
matter and not to direct the jury to re-eonsider the verdict.® But 
where the verdict is not in accordance with the law’' or where from 
the observations of the foreman of the jury it is clear that the jury 
have not understood the case,® the Judge can give them fresh directions 
and ask them to retire for further consideration of the verdict. 


303/*' (^) Unless otherwise ordered by the 
verdietto be given Court, the lury shall return a verdict 

on each charge, n xt t t • n 

on all the cliarges on wliicli the 

Judge may question tt 

jury, accused IS tried, and the Judge may 

ask them such questions as are necessary to ascertain 
what their verdict is. 

Questions and ans- (2) Such Qucstions and the 

wers to be recorded, auswei’s to them shall he recorded. 

Synopsis 

1. Verdict to be on all the charges. 

2. Form of verdict. 

3. “May ask them such questions as are necessary to ascertain 

what their verdict is.” 

4. Questions and nns%vcrs to be recorded. 

5. Re»consideration of the verdict., 

Other Topics (inisccllancous) 

Effect of no finding on some charges. See Note 1. 

Object of the section. See Note 3. 

Questions as to nature in n finding of provocation. See Note 3. 

Question only when the verdict is ambiguous. See Note 3. 

Reasons for the verdict. See Note 3. 

4. Yerdict to be on all the charges. — Where there are several 
charges against an accused and evidence has been heard on all the 

* 1882 ; S. 303; 1872 : S. 263; 1861 — Nil. 

4. (’95) 1895 Rat 736 (737), Empress v. Bharmia. 

(’04) 1 Gri L Jour 265 (268) : 6 Bom L B 258, Emperor v. Bharmia. 

5. (’80) 5 Cal 871 (873, 874), Government of Bengal v. Mahaddi. 

(’28) AIR 1928 Cal 228 (228) : 29 Cr. L. J. 228, Superintendent d) Legal Bomcm- 
brancer v. Juhay Sheilch. 

(’06) 3 Cr. L. J. 1 (3) : 3 L. B. E. 75 : 11 Bur L R 298 {FB), Hla Gyiy. Emperor. 

6. (’06) 3 Cr.L.J.l(3,4) :3L.B.R.75:llBurLR29S(FB),mo Grjiv. Emperor. 

7. (1864) 1 Suth W E Cr 50 (51), Queen v. TJehoor Ghose. (Jury not entitled to 
pronounce on the Jaw or to give their own definition of “murder,”) 

(’80) 5 Cal 871 (873, 874), Government of Bengal v. Mahaddi. 

8. (’03) 30 Cal 485 (487, 488), Narayan Ohanga v. Empererr. 

(’94) 2 Weir 514 (614), In re Veerappan. 

(’30) AIR 1930 Cal 320 (320) : 57 Gal 61 : 31 Cr.L. J.761, Hamid Aliv. Emperor. 
(If the verdict is absurd, the Judge can ask them to reconsider it — Not bound to 
accept it either as a verdict of guilty or not guilty.) 

See also S. 297 Note 18 and S. 304 Note 1. 
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Section 30$- 
Notes 1-3 


2. Form of verdict. — The law does not prescribe any special 
form in which the jury are to return their verdict. They are at liberty 
to deliver it in any form they like and if that finding is not exhaustive 
as to the facts in issue which go to make up the charge, it is the duty 
of the Judge to put such questions as shall elicit a complete finding.^ 
In a trial for an offence under s. 408, Penal Code, in respect of a gross 
sum said to have been misappropriated within a year and composed 
of more than three items, the proper form in which the verdict should 
be given is a verdict in respect of an offence under s. 403 and not in 
respect of each of the items alleged to be misappropriated.” 

3. “May ask them such questions as are necessary to 
ascertain what their verdict is.” — It is not open to the Judge to 
make surmises or conjectures as to what is the verdict of the jury.^ 
A Judge is, therefore, empowered to put questions to the jury where 
they are necessary to ascertain joliat iheir verdict is? It is only in 
cases where the jury have failed to return a complete verdict on all 
the charges or heads of charge® or the verdict returned is ambiguous 
and not clear^ that the Judge may ask questions in order to find out 


charges, the jury should submit a verdict on all the charges.^ A failure 
to give a verdict on one of the charges framed does not, however, 
amount to an acquittal on that charge, and the accused can be ordered 
to be re- tried again on the charge on which the verdict was silent.® 


Section 303 — Note 1 

1. (’39) AIR 1939 Cal 321 (323) : 40 Cri L Jour 649, Naiida Ghosh v. Emperor. 
(Accused charged with kidnapping and abduction — Separate verdict on each 
charge should be talien.) 

(’86) 1886 Eat 286 (286, 287), Queen-Empress v. Lingo, 

(1865) 3 Suth W R Cr 29 (31), Queen v. Sheikh Gulam Mustuffa. 

(’80) o Cal 871 (873), Govt, of Bengal v. MahadcU. (Verdict on oSenoe proved 
though not independently charged is proper.) 

(’28) AIR 1928 Mad 207 (208) : 28 Cri L Jour 1007, In re Virumandi Thevan, 
(’26) AIR 1926 Nag 53 (54) : 26 Cri L Jour 1090, Bam Prasad v. Emperor. 

(’95) 1895 Rat 746 (747), Queen-Empress v. Bcrkia Mankia. 

2. (’24) AIR 1924 Cal 809 (810, 811): 25 Cr.L.J.1048, Emperor y. Osman Surdar. 

Note 2 

1. (’70) 14 Suth W E Cr 59 (62) : 8 Beng L R 557, Qjteenv. HariProsadGangooly. 
(’06) 3 Cr.L.J 1 (3) : 3 Low BurRul75 : HBurLR298 (FB), Hla Gyiv. Emperor. 

2. (’30) AIR 1930 Cal 717 (719) ; 32 Cri L Jour 321, Bahim Btix v. Emperor. 

Note 3 

1. (’36) AIR 1936 Oudh 164(165) : 37 Cr.L.J.182 : 11 Luck 687, SaWco . Empej-or. 

2. (’36) AIR 1936 Oudh 164 (165) ; 37 Cr.L.J. 182 ; 11 Luck 687, Saf(ieov.F!?!iperor. 
(’35) AIR 1935 All 1020 (1022) : 36 Cri L Jour 1377, Dori v. Emperor. (Beyond 

putting questions the Judge has no jurisdiction to enter into a discussion of the 
facts of the case with the jury.) 

(105) 2 Cr. L. J. 259 (264) : 32 Cal 759 : 9 C W N 520, Emperors. Abdul Hamid. 
(’31) AIR 1931 Cal 636 (636) : 33 Cri L Jour 29, Emperor v. Karim Dai, 

(’74) 21 Suth W E Cr 1 (2), Queen v. Bustiram Mandal. 

(’04) 1 Cri L Jour 265 (268) : 6 Bom L B 258, Emperor v. Bharmia. 

(’04) 1 Cri L Jour 331 (332) : 28 Bom 412 : 6 Bom L R 361, Emperor v. Kondiba. 
(’28) AIR 1928 Pat 203 (205) : 7 Pat 55 : 29 Cr.L.J. 466, Eonsyof/Akirv. Emperor. 
(’83) 9 Cal 53 (61) : T1 Cal L R 169, In re Dlmmtm Eaeee. 

3. (’86) 1886 Rat 289 (290), Queen-Empress v. Sida. 

(’24) AIR 1924 Cal 47 (47) : 50 Cal 658 : 24 Cri L Jour 838, Eran Khan v. 
Emperor. (Incomplete verdict.) 

(’70) 14 Suth W R Cr 59 (62) : 8 Beng L R 557, Queen v. Hari Prosad Gangooly.- 
■ 4. (’35) AIR 1935 All 1020 (1022) : 36 Cri L Jour 1377, Dori v. Emperor. 



1744 


VERDICT GIVEN ON .EACH CHARGE 


^Section 303 what exactly the verdict is. Thus, where the verdict is not exhaustive 

Note 3 as to the facts in issue which go to make up the charge or charges, it 

is competent to the Judge to ask questions so as to elicit a complete 
finding.® Similarly, where the jury return a verdict of guilty of an 
offence under S. 304, Penal Code, the Judge can ask questions for the 
IDurpose of finding out under which i^art of the section they find the 
accused guilty.® So also, where, in a charge of murder the verdict 
was “guilty of murder under grave and sudden provocation,” the Judge 
can ask questions under this section for the purpose of ascertaining if 
the provocation was sufficient to destroy self-control.^ Likewise, where, 
in a charge under S. 32G, Penal Code, the jury returned a verdict of 
“guilty but not voluntarily” the Judge can ask the jury to explain 
their verdict inasmuch as voluntariness of the act is the gist of the 
offence under that section.® Where the jury return a verdict of not 
guilty of culpable homicide, it is the duty of the Sessions Judge to 
require the jury to find expressly whether or not any minor offence 
had been committed.® Where in a trial under s. 489B, Penal Code, for 
uttering forged notes, the jury returns a verdict that the accused 
uttered the notes, the Judge should ascertain from the jury their 
opinion as to whether the said notes had been uttered with the 
knowledge of their being forged.^® In a trial under S. 366, Penal Code, 

(’94) 21 Cal 955 (973, 974), Wafadar Khan v. Qtiecn-Emin'css, (Jury leaving it 
uncertain whnt the common object of unlawful assembly was.) 

(’70) 14 Sutli W R Or 59 (62), Queen v. Hari Prasad Gangooly. 

(’31) AIR 1931 Cal 636 (636) : 33 Cri L Jour 29, Emperor v, Karim Dai. 

■(’04) 1 Cri L Jour 331 (332) : 28 Bom 412 : 6 Bom L R 361, Emperorv. Kondiba. 
(’26) AIR 1926 Cal 895 (896) : 27 Cri L Jour 926, Emperor v. G. C. Wilson. 
(Verdict was confused and unintelligible.) ' 

(’03) 7 Cal "W N 135 (137), King-Emperor v. Chidghan Gossain. 

(’25) AIR 1925 Cal 260 (262) : 26 Cri L Jour 532, Khirode Kumar v. Emperor. 
(Case under S. 408, Penal Code — Jury’s verdict as to amount embezzled is not 
definite — Judge bound to question jury.) 

■(’05) 2 Cr. L. J. 259 (264) : 32 Cal 759 : 9 C W N 520, Emperor v. Ahdtil Hamid. 
(The verdict in this case was held to be clear and not perverse.) 

(’96) 20 Bom 215 (217), Queen-Empress v. Devji Govindji, 

(’31) AIR 1931 Mad 775 (776) : 55 Mad 256 ; 32 Cr. L. J. 1276, Sinidaram Iyer 
V. Emperor, 

5. (’70) 14 Suth "W R Cr 59 (62), Queen v. Hari Prosad Gangooly, 

•6. C95) 19 Bom 741 (743), Empress v. Bego Montopoulo. 

(’34) AIR 1934 Cal 173 (174):61 Cal 256 : 35 Cr. L. J. 496 (SB), Sadeh Mandal v. 
Emperor. 

■(’05) 9 Cal W N ccsxii (ccxxii), Amanatulla Mandal v. Emperor. (In the absence 
of such a question to the jury it was held that the accused committed an ofience 
under the latter part of S. 304, Penal Code.) 

(’71) 15 Suth W R Cr 17 (18) : 6 Beng L R App 86, Queen v. Kali Churn Pass. 
(1865) 2 Suth W R Cr L 11 (11). 

■(’69) 12 Suth W E Cr 35 (35, 36) : 6 Beng L R App Sin, Queen v. Amir Khan. 
(Otherwise it will be assumed that jury had found that the lesser form of ofience 
had been committed.) 

(’90) 1890 Eat 530 (530), Queen-Empress v. Ladkya. 

.(’27) AIR 1927 Rang 68 (70) : 4 Rang 488 : 28 Cr.L.J. 213 (FB), Emperor v. Nga 
Tin Gyi. 

7. (’96) 20 Bom 215 (217), Queen-Empress v. Devji Govindji. 

8. (’08) 7 Cr L J 362 (365) ; 12 C W N 530 (FB), Emperor v. Khudiram Dass. 

•9. (1900) 2 Bom L E 334 (334), Queen-Empress v. Pandukal Patil. 

(’27) AIR 1927 Rang 08 (70):4 Rang 488 : 28 Cr. L. J. 213 (FB), Emperor v. Nga ' 
■ Tin Gyi. 

10. (’36) AIR 1936 Oudh 164 (165):37 Cr.L.J. 182:llLuck687,5af£fcov.F;?)i2^(??'or. 
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it is the duty of the Judge to put a specific question to the jury as to 
the conclusion they have come to in relation to the age of the girl 
whose maltreatment has been the subject of the charge.^^ 

On the other hand, where the verdict is clear, complete and 
unambiguous, the Judge is bound to accept the same,^^ or, if he 
disagrees with it, to make a reference to the High Court under s. 307.^® 
He has no power to ask questions of the jury,^^ as to their reasons for 
the verdict.^® As to whether, for the purpose of making a reference 
under s. 307 the Judge can question the jury as to their reasons for 
the verdict, see S. 307 Note 13. 

The mere fact that the jury were unable to give reasons for their 
verdict cannot be held to show that they had no adequate reasons for 
their verdict.^® 

Questions and answers to be recorded. — A Judge who 
does not record the questions put to the jury and their answers thereto 
but gives only a substance of the result, cannot be deemed to have 


11 . (’36) AIR 1936 Cal 675 (676) : 38 Cri L Jour 176, Samarali v. Emperor. 

12. (’83) 9 Cal 53 (61), In re Dhunum Kazcc. (The verdict if simple and clear 
may be erroneous but it cannot be ambiguous.) 

(’07) 6 Cri L Jour 373 (373, 374) : 30 Mad 469 : 17 M L J 476, In re Seranadu, 

13 . (’35) AIR 1935 All 1020 (1022) : 36 Cri L Jour 1377, Dori v. Emperor. 

(’14) AIR 1914 Low Bur 244 (245) : 7 L B E 140 : 15 Cr. L. J. 678, Kya Nyun v. 

Emperor. 

(’34) AIR 1934 Cal 173 (174) : 61 Cal 256:35 Gr. L. J. 496 (SB), Sadch Mandal v. 
Emperor. 

(’31) AIR 1931 Mad 775 (776) : 55 Mad 256 : 32 Cr.L.J. 1276, Sundaram Iyer v. 
Emperor. 

14. (’35) AIR 1935 All 1020 (1022) : 36 Cri L Jour 1377, Dori v. Emperor. 

(’20) AIR 1920 Cal 406 (407) : 21 Cri L Jour 829, Edon Karikar v. Emperor, 

(’06) 3 Cri L Jour 371 (372) ; 29 Mad 91, Emperor v. Chellan. 

(’89) 1839 Eat 442 (448, 449), Queen-Empress v. Desai Daji. 

(’05) 2 Cal L Jour 75a (75)i), Emperor v. Ann Parui. 
i’91) 15 Bom 452 (466), Queen-Empress v. Dada Ana. 

(’05) 2 Cri L Jour 357 (358) ; 2 A L J 475, Emperor v. Chirkua. (The unanimous 
verdict was neither ambiguous nor perverse in this case.) 

(’23) AIR 1923 Cal 647(648, 649):25 Cr.L.J. 343, BilaschandraBanerjee v. Emperor. 
(’28) AIR 1928 Cal 228 (228) : 29 Cri L Jour 228^ Superintendent and Legal 
Bemenibranccry.Jdhay Sheikh. (The Judge questioned the jury and he proceeded 
to recharge them — This was held to be illegal.) 

(’84) 10 Cal 140 (144) : 13 C L E 358, Hurry Gharan Clmckerhutty v. Empress. 
(If the jury are not unanimous, the Judge should not make enquiries to learn the 
nature of the majority and its opinion.) 

(’30) AIR 1930 Pat 208 (208) : 31 Cri L Jour 54, Emperor v. Bhukhan Dubey. 
(Clear verdict giving benefit of doubt — Judgecannotquestion as to nature of doubt.) 

15 . (’28) AIR 1928 Pat203 (205); 7 Pat 55:29 Cr,L.J.466, BamjagAhir v. Emperor. 
(’31) AIR 1931 Mad 775 (776) : 55 Mad 256 : 32 Gr. L. J. 1276, Sundaram Aiyer 

v. Emperor. 

(’30) AIR 1930 Cal 443 (444) ; 31 Cr. L. J. 1150, Emperor v. Derajtullah Sheikh. 
(’04) 1 Cri L Jour 331 (332) : 28 Bom 412 : 6 Bom L R 361, Emperor v. Eondiba. 
(’3l) AIR 1931 Cal 636 (636) ; 33 Cri L Jour 29, Emperor v. Karim Dai. 

(’12) 13 Cr.L.J. 586(587, 588): 151.G.10f)2[Ma.i),AriinachallaThevan\.Emperor. 
(’20) AIR 1920 Mad 170 (170, 171) : 43 Mad 744 : 21 Cri L Jour 466, In re 
Subbiah Thevan. 

(’04) 1 Cri L Jour 265 (268) : 6 Bom L R 258, Emperor v. Bharmia. 

(’12) 13 Cri L Jour 285 (285) : 14 Ind Cas 669 (Mad), In re Bama Naicker. 

(’06) 3 Cr. L. J. 371 (372) : 29 Mad 91, Emperor v. Chellan. (The jury may give 
reasons if they like.) 

(’23) AIR 1923 Pat 474 (474) : 26 Cri L Jour 856, Emperor v. Ali Ryder. 

(’73) 20 Suth W R Cr 50 (50), Queen v. ileajan Sheikh. 

16 . (’25) AIR 1925 Cal 525 (529, 530): 26 Cr.L.J. 805, Emperor v. Nishi Santa. 

2Cr.llO. 
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Notes 4-5 


complied with the direction of law i;nder this section.^ The provisions 
of this and the next section imply that the jury are cognizant of the 
record as made by the Judge, of the questions put to them and 
answers given by them. It is extremely desirable that such record 
should be immediately read over to the jury and this should always 
be done.^ The omission to record the verdict of the jury in the terms 
prescribed by the Code is not however such an irregularity as requires 
the trial to be quashed and a new one to be ordered,® 

I 

5. Re-consideration of the verdict. — Where the jury have 
delivered a clear and legal verdict, the Judge cannot ash them to 
re-considcr their verdict', if he disagrees with the verdict he should 
act under S.307.^ Thus, where in a case of robbery the jury disbelieving, 
the evidence as to the use of force gave a verdict of guilty of theft- 
only, it was held that such a finding was not contrary to law and that 
the Judge could not direct a reconsideration of the verdict,® Similarly, 
where the jury returned a verdict of guilty under S, 325, Penal Code, 
although it was not the subject of a separate charge but was entered 
in a charge coupled with S. 149 of that Code, it was held that the 
verdict was according to law and that the Judge could not direct 
reconsideration of the verdict.® 

But where there is no legal verdict nX alP or where the verdict is 
silent on a particular part of the case, as where the foreman replies- 
that they have not considered a particular part of the case as to which 
the Judge wanted their opinion,® they can be sent back to reconsider- 
the verdict. In the case of an obviously and admittedly inconsistent 
verdict, the Judge can make a further charge to the jury instead of 
referring the case to the High Court under S. 307.®“ So also, where in 
a trial for murder the jury at first stated that their unanimous verdict - 
was “ guilty of culpable homicide not amounting to murder ” and 
the Judge, in order to ascertain which degree of the offence the jury 


Note 4 

1. (’82) 8 Cal 739 (754), 12 Cal L R 233, In rc JJnibboo Mahioii. 

(’ll) 12 Cri L Jour 140 (141) ; 9Ind Cns 788 (Mad) PaJavesa Thevan v. Emperor. 
(’2G) AIR 1926 Nag 53 (54) : 26 Cri L .Tour 1090, Ramprosad v. Emperor, 

2. (’31) AIR 1931 Cal 345(348):58 Cal 1138:32 Cr.L.J. 598, IfatuUa 'e. Emperor, 

3. (’71) 15 Suth W R Cr 11 (14), In re Sheikh Tenoo, 

Note 5 

1. (’14) AIR 1914 Low Bur 244 (245) : 7 Low Bur Rul 140 : 15 Cri L Jour 678, 
Kya Nyiin v. Emperor. 

(’14) AIR 1914 Mad 319 (322) : 36 Mad 585 : 15 Cr. L. J. 197, Public Prosecutor- 
V. Abdul Hamid. 

(’31) AIR 1931 Mad 775(776, 777): 55 Mad 256 : 32 Cr.L.J. 1276, Snndaram Aiyer 
V. Emperor. 

(’35) AIR 1935 All 1020 (1022) : 36 Cr.L.J. 1377, Dori v. Emperor, (If the verdict 
is clear the .Judge cannot charge the jury afresh.) 

[See (’25) AIR 1925 Cal 260(261, 262):26Cr.L.J. 532, Z7iJ7-ofZcE7:7)mrv.E?7!peror.], 

2. (1864) 1 Suth W R Cr Letters 13 (13). 

(1865) 2 Suth W R Cr 13 (13), Quee7i v. Sakhaut Sheikh. 

3. (’80) 6 Cal L R 349 (350, 351), Emjmess v. Mahuddi. 

4. (1864) 1 Suth W R Cr 50 (50, 51), Queen v. Uckoor Ghose. 

See also S. 304 Note 1. 

5 (’27) AIR 1927 All 721 (723):50 All 365 : 28 Cr.L.J. 950, Sur Nath v. Emperor . . 
5a. (’33) AIR 1933 Cal 640 (640, 641) : 60 Cal 729 : 34 Cri L Jour 1084, Rafat' 
Sheikh v. Emperor. 
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intended, asked them questions and from their answers found that Section 303 
they were in doubt as to what they meant and sent them back to Note 5 
reconsider their verdict, it was held that until the jury had intimated 
under which part of S. 304, Penal Code, their verdict fell, there was 
no complete verdict capable of being accepted and recorded, that their 
subsequent answers showed that they had come to no unanimous 
verdict and that it was the duty of the Judge to send them back for 
further consideration of their verdict.® 

See also the undermentioned cases.^ 


304-^ When by accident or mistake a wrong Section 304 
Amending verdict. vordict is delivered, the jury may, 
before or immediately after it is recorded, amend the 
verdict, and it shall stand as ultimately amended. 

1. Grounds for amendment. — A verdict can be amended by 
the jury only where by accident or mistake a wrong verdict is delivered. 

The section contemplates cases where the verdict delivered is not in 
accordance with what was really intended to be delivered by the jury. 

Where there is no mistake or accident in the delivery of the verdict but 
the verdict is erroneous by reason of the jury having misunderstood 
the law, it can be corrected only under s. 307 by a reference to the High 
Court.^ Similarly, where the jury delivered a verdict of not guilty of 
murder but guilty of culpable homicide not amounting to murder and 
the Judge asked them under what part of S. 304, Penal Code, they found 
the accused guilty, it was held that the jury could not review their 
former verdict or amend it unless by mistake or accident a wrong verdict 
had been delivered.- So also, where the jury delivered a unanimous 
verdict of not guilty but in answer to some questions by the Judge they 
said that they had been misled by the notes of their foreman and 
wanted to reconsider their verdict, it was held that the verdict could not 
be said to have been delivered by accident or mistake and could not be 
amended under this section.® 

But where there has been no legal verdict at all, as where the jury 
gave a verdict to the effect “we have no doubt that the accused killed 
the deceased, we think that the deceased gave no provocation, but we 
do not think it mvirder, because the prisoner had no object in killing,” 

• 1882 : S. 304; 1872 and 1861— Nil. 

6. .(’27) AIB 1927 Bang 68 (70) : 4 Bang 488 : 28 Or. L. J. 213 (F B), Emperor v. 

Nga Tin Gyi. 

7. (’94) 2 Weir 514 (514), In re V erappan. (Jury got confused and did not 
understand the remarks of the Judge — Direction to reconsider the verdict was 
proper.) 

(’86) 2 Weir 497 (498), In re Dorasawmy Aiya Tevan. 

(’76) 25 Suth W E Cr 36 (36), Queen v. GoTcool Kahar. 

Section 304 — Note 1 

1. (’04) 1 Cr. L. J. 331 (332) : 28 Bom 412: 6 Bom Ij'Rmi,Emperor^.Kondiha. 

(’31) AIB 1931 Mad 775(776) : 55 Mad 256 : 32Cr.L. J. 1276, Sundaraiii'/.Emperor. 

2. (’98) 1898 Bat 982 (983), Qttcen-Empress y. Chunilal Vitlial.- 

3. (’12) 13 Cri L Jour 285 (285) : 14 Ind Cas 669 (Mad), In re Bama Naiker. 
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Notes 1-3 


the jury could be asked to re-consider their verdict.^ It has also been 
held that the Judge -wdll not be acting ■n’Tongly in asking the jury to 
re-consider their verdict -n'here it is absurd or confused or not clear 
and definite.® 

All the evidence on both sides should be concluded before the case 
can be submitted to the jury. There is no po'n^er in the Judge to present 
a ease to the jury subject to any conditions and once they deliver the 
verdict they cannot re-consider the same except under this section. 
Thus, vhere a Judge presented a case to the jury before the defence 
evidence "was heard and thej’^ gave a verdict of guilty, and then further 
defence evidence was taken and the jury submitted a fresh verdict, it 
was held that the second verdict was a nullity and the judgment 
thereon was without jurisdiction.® 

Even after formally delivering the verdict the jury ought to he 
allowed if they vfish to do so, to say immediately after their verdict 
what they had in their mind in order that the delivery of the verdict 
may he complete.^ 

2. Time for amendment. — This section provides for an amend- 
ment of a wrong verdict but it clearly contemplates that such a verdict 
can be amended only before or immediately after it is recorded, in 
other words, before the jurors have left the Court and while they are 
still under the observance of the presiding Judge,^ Where the foreman 
publicly announced the verdict as the unanimous verdict of all the 
members, in the hearing of all and without any dissent on the part of ' 
any of them, and the verdict was recorded and the accused acquitted, 
the Court refused to set aside the verdict when it was learnt some days 
after that the verdict was not the unanimous verdict of the jury.^ 

3. Final verdict to stand. — Where there is some uncertainty 
in the minds of the jury, the Judge can question them. In such a case, 
there is no verdict delivered and there could be no verdict formally 

4. (1864) 1 Suth W E Or 50 (50, 51), Qiiccn v. Uclcoor Ghosc. 

See also S. 303 Note 5. 

5. (’30) AIR 1930 Cal 320 (320) : 57 Cal 61 : 31 Cri L Jour 761, Emnid Ali v. 
Emyeror. (Absurd verdict cannot be taken as a verdict of not guilty.) 

(’94) 2 Weir 514 (514), In rc Y eeraypan. (Jury confused — Verdict can be 
reconsidered.) 

'(’34) AIR 1934 Oudh 34 (35), Evipcror v. Vidya Sagar. (Verdict not clear and 
definite may be sent to jurors for a clear one.) 

(’32) AIR 1932 Cal 118 (118, 119) : 58 Cal 1335 : 33 Cr. L. J. no,Girishchandra 
Namadas v. Emperor. (Conviction based on fresh verdict is not illegal where the 
original one was based on a misconception.) 

See also S. 297 Note 18 and S. 302 Note 1. 

•6. (’24) AIR 1924 Lah 17 (20, 21) : 4 Lah 382 : 25 Cri L Jour 377, John Thomas 
Lyme v. Emperor. (It is immaterial that the second verdict is in efiect the same 
as the first.) 

7. (’03) 30 Cal 485 (487, 488), Narayan Glianga v. Emperor. 

Note 2 

1. (’12) 13 Cr. L. J. 815 (817) : 1913 Pun Re No. 6 Cr : 111. G. 55^ [YB), Emperor 
V. Brein Bonham Carter. 

•(’31) AIR 1931 Cal 345 (348, 349) : 58Calll38 : 32 Cr.L. J. 598, Ifatullah v. Emperor. 

.2. (’12) 13 Cr. L. J. 815 (821) ; 17 I, C. 559: 1913 Pun Re No. 6 Cr (PR), JEmzJcror 
V. Brein Bonham Garter. 
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recorded until the last of the questions has been answered^ and it is the Section 304 
verdict as ultimately amended that should stand. An amendment of Note 3 
the charge under s. 227 can be made at any time till the final verdict of 
the jury in this sense is returned.® See also s. 227 Note 6. 

305/’’ (^) When in a case tried before a High Section 305 
Verdict in High Court Court the jurj^ are nnanimous in 
when to prevail. their opinion, or when as many as 

six are of one opinion and the Judge agrees with 
them, the Judge shall give judgment in accordance 
with such opinion. 

(2) When in any such case the jury are satisfied 
that they will not be unanimous, but six of them are 
of one opinion, the foreman shall so inform the Judge. 

Discharge of jury (3) U the Judge disagrees with 

in other cases. the majority, he shall at once dis- 
charge the jury. 

(4) If there are not so many as six who agree in 
opinion, the Judge shall, after the lapse of ,such time 
as he thinks reasonable, discharge the jury. 

1. Scope of the section. — Under this section, if the jury return 
a unanimous verdict, the Judge must pass judgment in accordance 
with it, whether or not he agrees with the opinion of the jury.^ If the 
jury are not unanimous but sis of them are of one opinion and the 
Judge agrees with them, such opinion has the same legal force as a 
unanimous verdict of the jury and the Judge must pass judgment in 
accordance therewith.® When the Judge disagrees with the opinion of 
the majority of the jury under sub-s.(3), it is competent to him to 
express his view as to the innocence or guilt of the accused.® When the 
verdict of the jury is a majority verdict of only five to four, it is 
ineffective either to acquit or convict the accused even if the Judge 
agrees with the verdict.^ In such cases the Judge shall discharge the 
jury under sub-s.(4). 

As to the procedure to be adopted when the Judge discharges the 
jury under this section, see S. 308. 


* 1882 : 5.305; 1872 and 1861 — Nil. 

Note 3 

1. (’74) 21 Suth W E Or 1 (2), Queen v. Sustirain Mandal. 

2. (’84) 8 Bom 200 (211, 212), Qiieen-Empress v. Appa Subliana. 

Section 305 — Note 1 

1. (’15) AIE 1915 Low Bur 39 (41) : 8 Low Bur Kul 274 : 16 Or. L. J. 676 (679), 
S. P. Ghosh V. Emperor. 

2. (’15) AIE 1915 Cal 773 (784) ; 16 Cri L Jour 561 (566, 571,572)(FB),H7«peror 
V. TJpendra Nath Das. 

3. (’35) AIE 1935 Sind 189 (191) ; 36 Cri L Jour 1359, Premchand v. Emperor. 
(Judge disagreeing with majority — Jury not insulted hy such disagreement.) 

4. (’35) AIR 1935 Sind 189 (189) ; 36 Cr.L. J. 1359, Premchand v. Emperor. 
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306 . = (1) When in a case tried before the 
Verdict in Court Colirt of Session the Judee does not 
prevail. think it nocossary to express disagree- 

ment with the verdict of the jurors or of a majority 
of the jurors, he shall give judgment accordingly. 

(2) If the accused is acquitted, the Judge shall 
record judgment of acquittal. If the accused is 
convicted, the Judge shall, unless he proceeds in 
accordance with the jirovisions of section 562, iiass 
sentence on him according to law. 


Synopsis 


1. Legislative changes. 

2. Verdict to prevail where Judge 

does not disagree with it. 


3. Judgment to be according to the 

verdict. 

4. Sentence to be according to law. 

5. Judgment of acquittal. 


1. Legislative changes. — The words “unless he proceeds in 
accordance with the provisions of s. 562” were added by the Code of 
Criminal Procedure (Amendment) Act, xvm of 1923, 

2. Yerdiot to prevail where Judge does not disagree with 
it. — In a trial by jury, the position of a Judge in India differs 
from that of a Judge in England who is merely an instrument for 
passing a sentence or directing a release, once a verdict is given. In 
India the Judge must under this section and the next, make ui) his ' 
oiiind whether he agrees or disagrees with the verdict} and the duty 
of deciding whether the verdict is to be accepted or not lies upon him 
alone,^ In the former case, he should act under this section, and in 
the latter case, under the next section.® This does not mean that 
whenever he disagrees with the verdict he is bound to make a reference 
to the High Court. He must he of opinion that it is necessary in the 
ends of justice to submit the case to the High Court,'^ The Judge may 
disagree with the verdict and yet not think it necessary to express 
disagreement, and in such a case this section requires that he shall 
accept the verdict.® 


* 1882 ; S. 306; 1872 ; S. 263; 1861 : S. 380. 


Section 306 — Note 2 

1. (’32) AIR 1932 Lab 345 (348) .•13Lah573:33Gr.LJ. 220, Emperor v. Bar luicl:. 
(The provisions of Ss. 30G and 307 are mandatory.) 

2. (’37) AIR 1937 Gal 540 (541) : I L R (1937) 2 Gal 694 : 38 Gri L .Tour 1075, 
Afsar Shaihli v. Emperor. (High Gourt cannofdirect J udge to make a reference to it.) 

3. (’80) 5 Gal 871 (874), Govt, of Bengal v. Maliaddi. 

4. (’37) AIR 1937 Gal 540 (541): I L R (1937) 2 Gal 694 : 38 Cr.L.J. 1075, Afsar 
Shailch v. Emperor. 

(’29) AIR. 1929 Gal 415 {416):56 Gal 473:30 Gr.L.J. 1036, Jlu-akim Mollav. Emperor. 

(’29) AIR 1929 Pat 313 (314) : 8 Pat 344 : 30 Gr.L.J. 721, Eamdas Sai v. Emperor. 

5. (’37) AIR 1937 All 195 (196) : I L R (1937) All 419 : 38 Gr. L. J. 465, Manjia 
V. Emperor. (Judge doubtful and of oiiinion that benefit of doubt should be 
given to accused but not thinking it necessary to express disagreement — Gase 
falls under s. 306.) 

(’37) AIR 1937 Cal 540 (542) : I L R (1937) 2 Cal 694 : 38 Gri L Jour 1075, Afsar 
Sheikh v. Emperor. 
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Where the Sessions Judge does not think it necessary to express 
disagreement, it would be proper for him not to advertise the fact 
of his disagreement as it would be unnecessary and irrelevant.'’ He 
cannot record evidence in the absence of the jury and rely on it for 
"the purpose of determining whether or not he should disagree with 
the verdict.^ 

The Judge has no power to control the jury and direct them to 
give a specified verdict. It is for the jury alone to convict or acquit 
the accused as they think proper® and where the verdict entirely 
depends on oral evidence, weight should be attached to the verdict of 
the jury whose function it is to decide the questions of fact," 

Where the verdict of the jury is in accordance with the general 
trend of the charge of the Judge, there is no need for the Judge to 
give any reasons for accepting the verdict. But where the verdict is 
not only inconsistent in itself in view of the evidence but is also 
•clearly against the trend of the charge, the Judge owes a duty not 
•only to the appellate Court but also to his own judicial conscience to 
state his reasons for accepting the verdict.^" 

3. Judgment to he according to the verdict. — Where the 
•Judge does not consider it necessary to express disagreement with the 
verdict of the jury, he is bound to give judgment accordingly. It is 
not open to him, when he has once accepted the verdict and postponed 
the case for passing sentence, to reconsider his order and refer the 
ease to the High Court under section 307 of the Code.' When a charge 
triable with the aid of assessors is tried with the aid of the jury, the 
trial is not, in view of S. 536, illegal and the verdict must be accepted 
as a legal one. If the Judge disagrees with the verdict he must proceed 
under section 307, and cannot treat the verdict as the opinion of the 
assessors and record a finding in oiiposition to that verdict.^ 

Sentence to he according to law. — The Judge in passing 
sentence after conviction according to the verdict should give no 

■(’35) AIR 1935 Bom 165 (166) : 37 Cr.L.J. 26, Mliasku Main v. Emperor. (S. 306 
does not require that the Judge should agree ■with the verdict before accepting it, 
but only that he should not think it necessary to express disagreement.) 

6. (’37) AIR 1937 Cal 540 (542) : I L R (1937)2 Cal 694 : 38 Cr. L. J. 1075, A/sar 
Shaikh v. Emperor. 

■(’29) AIR 1929 Cal 415 (416) : 56 Cal 473 : 30 Cri L Jour 1036, Ibrahim Molla v. 

Eviperor. (See observations of Rankin, C. J.) 

'7. (’06) 3 Cri L Jour 42 (43) : 7 Bom L R ^79, Emperor v. Ningappa Sayadappa. 

8. (’67) 7 Suth W R Cr 22 (23), Queen v. Joy Kisto Gossamy. 

9. (’33) AIR 1933 Pat 273 (273) : 34 Cri L Jour 731, Emperor v. Sitaln Ahir. 

■(’76) 25 Suth W R Cr 25 (26), Queen v. Wiizir Mmidal. (It is the province of the 

jury to decide the credibility of witnesses.) 

10. (’37)1937MWN737(738),jNnc?in2Jpo<?oj(ndrtnv.Eu!2Wor. (His failure to give 
reasons makes it impossible for the appellate Court to regard such acceptance as 
a judicial act.) 

Note 3 

1. (1900) 4 Cal W N 683 (683), Queen-Empress v. Mojalnir Eahman. 

See also S. 307 Note 3. 

2. (’01) 25 Bom 680(682):3BomLR278(PB),Aiinp-JBjapcj‘or v. Parbhu Sankar. 
(’99) 23 Bom 696 (697) : 1 Bom L R 114, Queen-Empress v. Jaijram. 

(’79) 4 Cal L R 405 (408, 409), In re Bhootnath Day. 

(’9S) 25 Cal 555 (557), Surja Kurini v. Queen-Empress. 

See also S. 269 Note 3, S. 307 Note 15 and S. 309 Note 13. 


Section 306 
Notes 2-4 
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Section 307 


weight •whatever to any doubts he had personally entertained as to 
the propriety of the verdict of the jury; he cannot mitigate the 
sentence on that account. Having accepted the verdict he is bound to 
pass sentence according to law as if he had agreed with the verdict.^ 
The sentence again must he suitable to the offence of which the 
accused is found guilty though the Judge thinks a graver offence has 
been committed.” When a number of persons are charged under ss. 149 
and 302 of the Penal Code and it is not possible to say who struck the 
fatal blow, it cannot be assumed that there is no case for a capital 
sentence.® 

5. Judgment of acquittal. — The prisoner is entitled to he 
discharged from custody immediately a judgment of acquittal is 
pronounced when there is no other charge pending against him. His 
further detention is illegal and no formal warrant of release from the 
Judge to the Superintendent of the jail is necessary.^ 


307;'‘- ( 1 ) If in any sncli case the Judge 
Procedure where disagrees with the verdict of the 
fgreeTwifh tSdfct’ jurors, or of a majority of the jurors, 
on all or any of the charges on which any accused 
Xierson has been tried, and is clearly of opinion that it 
is necessary for the ends of justice to submit the case’ 
in respect of such accused person to the High Court, 
he shall submit the case accordingly, recording the 


• Code of 1882 ; S. 307. 

Same except that for the ■words “so completely that he considers,” the 
words “and is clearly of opinion that” in sub-s.(l) were substituted in original 
section of 1898 Code. 

Code of 1872 : S. 263 paras. 5 and 6. 

263. ...... 

If the Court disagi'ees ■s\-ith the ■verdict of the jurors, or of a majority of such 
jurors, and considers it necessary for the ends of justice to do so, it may submit 
the case to the High Court, and may either remand the prisoner to custody, or 
admit him to bail. 

The High Court shall deal ■with the case so submitted as -ndth an appeal,' 
but it may convict the accused person on the facts, and if it does so, shall pass 
such sentence as might have been passed by the Court of Session. 

Code of 1861 — Nil. 


Note 4 

1. (’39) AIE 1939 Cal 610 (612) : 40 Cr. L. J. 880, 2Ioltscna Kliatmi v. Emperor. 
(Judge accepting verdict of guilty of murder is not justified in passing a lesser 
penalty on the ground that it was a suspicious case.) 

(’29) AIE 1929 Pat313(316):8Pat344:30CriL Jour 721, i?a7n(?ns JRoi v, Emperor. 
(1865) 3 Suth W E Cr 29 (30), Queen v. Sheikh Glnilajii. (The Judge may take 
other steps to get the release of the accused if he thinks the charge against him. 
is not made out.) 

2. (’17) 21 Cal W N cxxxix (cxxxix), Aeii Sheikh v. King-Emperor, 

3. (’29) AIR 1929 All 160 (161) : 30 Cri L Jour 559, Parshadi v. Emperor. 

Note 5 

1. f’69-70) 5 Mad H C E App ii (ii, iii). 
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grounds of Ms opinion, and, when the verdict is one 
of acquittal, stating the offence which he considers 
to have been committed, and in such case, if the 
accused is further charged under the provisions of 
section 310, shall proceed to try him on such charge 
as if such verdict had been one of conviction.’ 


(2) Whenever the Judge submits a case under 
this section, he shall not record judgment of acquittal 
or of conviction on any of the charges on which such 
accused has been tried, hut he may either remand 
such accused to custody or admit him to hail. 

(3) In dealing with the case so submitted the 
High Court may exercise any of the powers which 
it may exercise on an appeal, and subject thereto it 
shall, after considering the entire evidence and after 
giving due weight to the opinions of the Sessions 
Judge and the jury, acquit or convict such accused of 
any offence of which the jury could have convicted 
him upon the charge framed and placed before it; 
and, if it convicts him, may pass such sentence as 
might have been passed by the Court of Session. 

The words “any accused person” in sub-s. (1) and the words “such acoused” 
in sub-ss. (2) and (3) were substituted for the words “the accused,” and the words 

“in respect of such accused person,” and the words "and in such case one 

of conriction” in snb-s. (1) were inserted by the Code of Criminal Procedure- 
(Amendment) Act, XYIII of 1923. 

Synopsis 


1. Scope and object of the section. 

2. Who can refer. 

3. “Disagrees with the verdict.” 

4. “Is clearly of opinion that it is 

necessary for the ends of 
justice.” 

5. “Submit the case.” 

6. “In respect of such accused 

person.” 

7. Grounds of opinion to be 
> recorded. 

8. Reference against verdict of 

acquittal. 

9. Charge under S. 310. 

10. “Shall not record judgment of 

acquittal or of conviction.” 

10a. Bail pending reference to High 
Court. 

11. Powers of the High Court under 

this section. 


12. Reference in case falling- 

under S, 449. Bee S. 449 
Note 7. 

13. “After giving due weight to- 

the opinions of the Sessions 
Judge and the jury.” 

14. Power of High Court to 

order re. trial or order 
additional evidence to be 
taken. 

15. Verdict of jury in cases not 

triable by jury — Applica- 
bility of this section. 

16. Acquit or convict of any 

offence, etc. 

17. Procedure at the hearing of 
reference. 

18. Notice of reference. 

19. Difference between Judges- 

hearing reference — Pro- 
cedure. 

1 20. Appeal. 


Section SOT 
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Mote 1 


Other Topics (miscellaneous) 


Acceptance of verdict on some cbarges. 
See Notes 3 and 5. 

Applicability of S. 537. See Note 11. 

Considerations for High Court. See 
Note 11. 

Contents of reference. See Note 7. 

Conviction for offence not charged. See 
Note 16. 

District Magistrate — Reference hy. See 
Note 2. 

High Court on reference vhether exer- 
cises original jurisdiction. See Note 14. 

High Court’s direction to refer a case. 
See Note 1. 

Irregular references — No interference. 
See Note 1. 

Judge’s speculations or jury’s conclu- 
sions. See Note 13. 

Legislative changes. See Notes 2 and 

11 . 

No reference — No interference hy High 
Court. See Note 1. 


No reference to materials not placed 
before jury. See Note 7. 

Questions of fact — Findings. See Note 11. 
Reasons for opinion of jury. See Note 13. 
Reference — When made. See Notes '1 
and 4. 

Reference — When not to be made. See 
Notes 1 and 4, 

Reference of whole case. See Notes 5, 
6 and 15, 

Reflections on jurors. See Note 7. 
Relative weight to Judge’s and jury’s 
views. See Note 13. 

Right to begin. See Note 17, 

Several accused — Reference as to same. 
See Note 6, 

Sind .Tudicial Commissioner — High 
Court and not Sessions Court. SeeNote 2. 
“Subject thereto’’ — Effect. See Note 11. 
Trial Judge and his successor. SeeNote 2. 
Verdict and opinion. See Note 11. 


i. Scope and object of the section. — This section provides for 
■a reference to the High Court, in cases tried by jury, where the Judge — 

(1) disagrees with the verdict, and 

(2) is clearly of opinion that it is necessary for the ends of justice 
to submit the case to the High Court.^ 

A Judge in this country is not, like a Judge in an English Court, 
•an instrument for passing a sentence or directing a release once tae 
verdict is given (compare provisions of S. 305, in regard to Sessions 
trials in High Court); he must make up his mind whether he agrees or 
disagrees with the verdict, and, in the 'latter case, he must form an 
•opinion whether in the interests of justice it is necessary to submit the 
case to the High Court." To this extent the matter may be said to be 
in the discretion of the Court, But where the two conditions are 
•satisfied, the section requires that the Judge shall make the reference ; 
the reference is no longer a matter of discretion, but is one of 
■obligation^ The’ object of the section is really to provide a safeguard, 
in trials by jury, against possible miscarriage of justice.^ 


Section 307 — Note 1 

1. (’40) AIR 1940 Nag 17 (26) ; 41 Cri L Jour 289 : I L R (1940) Nag 394 (FB), ' 
Dattatraya Sadashiv v. Emperor. 

■(’37) AIR 1937 Cal 540 (541) : 38 Cr. L. J. 1075 : I L R (1937) 2 Cal 694, Afsar 
Shailcli V. Emperor. 

■(’04) 1 Cr. L. J. 743 (744) : 6 Bom L R 599, Emperor v. Irya Doddappa. 

(’29) AIR 1929 All 338 (338) ; 30 Cri L Jour 1078, Emperor v. JuJehan. 

-(’33) AIR 1933 Cal 472 (474) : 34 Cri L Jour 965, Emperor v. Mahlianlal. (Dis- 
agreement with opinion of jury is one of the conditions precedent to making 
reference under S. 307.) 

2. (’32) AIR 1932Lah345(348):13Lah573 :33Cr.L.J.220,Hm2JerorT.Bonoic7.-. 
■3. (’40) AIR 1940 Nag 17 (26) : 41 Cri L Jour 239 : I L R (1940) Nag 394 (FB), 

Dattatraya Sadashiv v. Emperor. 

•(’25) AIR i925Cal795(796) : 26 Cr. L. J.iggG,SarodaGharanMistri v. Emperor. 
■(’31) AIR 1931 Cal 15 (17) : 57 Cal 1183 ; 32 Cr. L. J. 452, Jogi Ear v. Emperor. 
(That a Judge had he been a member of jury might have given another verdict 
is no ground for reference.) 

•(’29) AIR 1929 Cal 415 (416) : 56 Cal 473 : 30 Cr.L.J.1036. Ebrahim v. Emperor. 
4. (’87) 9 All 420 (425) : 1887 A W N 39, Queen-Empress v. McCarthy. 
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TVhere the Judge, either does not disagree with the verdict or is Section 307 

not clearly of opinion that it is necessary in the ends of justice to Note 1 
make the reference, he is neither hound“ nor entitled® to submit the 
case to the High Court under this section. Where a reference is made 
in such cases, the High Court will not act on it or interfere with the 
verdict on the basis of such reference.’’ 

Where no reference is made by the Sessions Judge under this 
section, the High Court cannot interfere with the verdict of the jury® 
unless it is erroneous owing to a misdirection by the Judge, or to a 
misunderstanding on the jDart of the jury of the law as laid down by 
him, in which case the High Court can interfere on appeal (s. 423(2)) 
or in revision.® Nor can the High Court direct the Judge to make a 
reference,’® 

Where the jury have returned a clear and unambiguous verdict, 
it is not open to the Judge to re-charge the jury and ask them to 
return a fresh verdict merely because he disagrees with their verdict. 

The Judge can only refer the case to the High Court under this section, 
if he thinks fit to do so.” 


(■31) AIE 1931 Cal 15 (17) : 57 Cal 1183 : 32 Cr. L. J.452, Jogi Kar v. Emperor. 
(’31) AIE 1931 Cal 601 (603) : 83 Cr. L. J. 11, Bhondar v. Emperor. 

(’34) AIE 1934 Cal 847 (849) : 62 Cal 337 ; 36 Cr.L. .1.358, Ilu v. Emperor. (The 
powerful weapon confeived by this section is not available even to a Judge trying 
a sessions case with a jury in the High Court.) 

5. (’28) AIE 1928 Pat 120(123, 124):6Pat817:29 Cr.L.J. 81, Eayi/Jl/innv.Sjjipcm-. 
(No disagreement with the verdict— Judge not bound to make a reference.) 

(’26) AIE 1926 Cal 728 (729) : 27 Cri L .Tour 398, HariCharan v. Emperor. (Mere 
disagreement without considering that it is in the ends of justice to make a 
reference.) 

(’97) 2 49 {54:), Qttccn-Emi)rcss\'.Chatradltm-iGonla. (Judge thinking that 

it was not necessary for the ends of justice to submit the case is not bound to submit.) 
{'24) AIE 1924 Cal 47 (48):50 Cal 658 : 24 Cri L Jour 838, Eran Khanv. Emperor. 
[Sec (’91) 14 Mad 36 (37) : 2 Weir 390, Queen-Empress v. Chvina Tevan. (Judge 
disagreeing with the verdict but not submitting the case under S. 307 — High 
Court has no power to interfere with the verdict when there is no misdirection.) 
(’09) 9 Cri L Jour 93 (94) (Mad), In re Kaiyan.'] 

6. (’15) AIE 1915 Cal 292 (294): 41 Cal 662:‘15 Cr. L. J. 155, Emperor v. Madan 
Mondal. 

[See also (’30) AIE 1930 Pat 208 (208) : 31 Cri L Jour 54, Emperor v. Bliuklian 
Dubey. (Different view taken by Sessions Judge is no ground for reference.)] 

7. (’23) AIE 1923 Cal 453(455) : 50 Cal 41 : 24 Cr. L. J. 763, Emperorv. ProfuUa. 
S. (’28) AIR 1928 Pat 120 (123, 124):6 Pat 817:29 Cr.L. J. 81 , Bajit Mian Emperor. 
(’26) AIE 1926 Cal 728 (729, 730): 27 Cr.L. J, 398, Hari Charan Dasv. Emperor. 

(Where the verdict is vitiated by misdirection causing a failure of justice the High 
Court will interfere.) 

(’09) 9 Cri L Jour 93 (93, 94) (Mad), In re Kaiyan. 

(’91) 14 Mad 36 (37) : 2 Weir 390, Queen-Empress v. Chinna Tevan. 

(’90) 13 Mad 343 (344) : 2 Weir 389, Queen-Empress v. G^iruvadu. 

9. (’37) AIE 1937 Pat 440 (443) : 38 Cr. L. J. 919': 16 Pat 413, Ramcshicar Singh 
v. Ethperor. (High Court interfered in revision.) 

10. (’37) Am 1937 Cal 540 (541) : 38 Cri L Jour 1075 : I L E (1937) 2 Cal 694, 
Afsar Shickh v. Emperor. 

(’37) AIE 1937 Pat 440 (443) : 38 Cri L Jour &19 : 16 Pat 413, Rameslnvar Singh v. 
Emperor. (AIE 1925 Cal 795, dissented from.) 

(’24) Am 1924 Cal 47 (48) ; 50 Cal 658 ; 24 Cr. L. J. 838, Earan Khan v. Emperor. 
('97) 2 Cal W N 49 (54), Queen-Empress v. Chafradhari Goala. 

(’28) Am 1928 Cal 444 (445, 446) : 29 Cri L Jour 819, Bepin Chandra w Emperor. 
[But see (’25) AIE 1925 Cal 795 (796):26Cr.L. J. 1006, Saroda Charan Mistri v. 
Emperor.] 

11. (’35) AIE 1935 All 1020 (1022) : 36 Cri L Jour 1377, Dori v. Emperor. 
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Section 307 
Notes 1“3 


As to applicability of tbe section to cases erroneously tried by 
jury, see Note 15. 

2. Who can refer. — The words “in any such case” refer to 
cases tried before a Court of Session and consequently the word 
“Judge” must mean the Sessions Judge, 

A reference under this section is not invalid in consequence of 
its having been made by a Judge who held the trial, but -who, at the 
time of the reference had ceased to be a JudgeA 

•It has been held by the Judicial Commissioner’s Court of Sind 
that the Judicial Commissioner’s Court of Sind is a High Court and 
not a Court of Session for the purposes of this section and that 
consequently, a Judge of that Court holding a sessions trial by jury 
has no power to make a reference under this section.” 

Under the Code as it stood before 1923, there were certain 
provisions such as S. 451, under which a District Magistrate was 
empowered to make a reference under this section to the High Court.^ 
These have now been repealed. 

3. “ Disagrees with the verdict.” — As has been seen in Note i, 
the Judge cannot make a reference under this section unless he 
disagrees with the verdict. Under the Code of 1882 the disagreement 
was required to be so complete that it was necessary in the ends of 
justice to make a reference. The words “so completely that” have been 
omitted in the present Code, with the result that the fact that the Judge 
disagrees with the verdict need not always involve the proposition 
that it would be in the ends of justice to make a reference: the words 
“ends of justice” mean something more than mere disagreement, and 
the necessity of submitting the case depends upon the gravity of 
the offence, and its prevalence and other considerations of a similar 
nature.^ A contrary view, namely that unless the disagreement is 
such as to involve the necessity of making, in the ends of justice, 
a reference under this section, it. is not a disagreement at ail, has 

Note 2 

1. (’05) 2 Cr. L. J. 386 (387) : 2 C L J 48, Empero}' v. DU lUoliomviad SJicihh. 
(The Judge who mekes a reference must be one who heard the evidence and held 
the trial and not his successor.) 

2. (’39) AIR 1939Sind209 (218): 41 Cr.L.J.28: 1 LR (1940) Kar 249, Shcwaram 
Jethanand v. Emijeror. 

(’28) AIR 1928 Sind 149 (152, 157, 161) :22 Sind LR 349 : 29 Cr. L. J.945 (PB), 
Emperor v. Jianand. 

(’25) AIR 1925 Sind 34 (34, 35) : 25 Cr. L. J. 428, Emperor v. Mittoo, 

[But see (’21) AIR 1921 Sind 145 (146) : 26 Cr. L. J. 609 (609) : 16 Sind L R 143, 
Emperor v. Pir Mohamed Bux.'] 

See also S. 266 Note 4. 

3. (’02) 29 Cal 128 (132) : 6 C W N 253, Emperor v. Lyall. 

(’14) AIR 1914 L. B. 23 (24) : 7 L. B. R. 319 : 15 Cr. L. J. 243, Emperor v. A. J. 
Coolic. 

[Sec (’87) 9 All 420 (423) : 1887 A W N 39, Queen v. McCarthy. (Clause 
6, S. 8 of the Act IH of 1884 confers upon the District Magistrate the same 
powers of reference as the Sessions Judge.)] 

Note 3 

1. (’33) AIR 1933 Cal 404 (405) ; 34 Cr, L. J. GQ8, E7npcrorY, Panchanon Sarkar. 
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liOM'ever been taken in the undermentioned cases.^® It is submitted 
that this view is riot correct. 

The uord “disagrees” in this section means that the Judge thinks it 
necessary to express disagreement. In other -words, the section requires 
that the Judge must not only disagree, but must think it necessary 
to express disagreement, for, otherwise, he would be bound to give 
judgment according to the verdict under S. 306.^ Cases can bo conceived 
of in which the Judge thinks it necessary for the ends of justice to 
submit the case but yet does not think it necessary to express disagree- 
ment with the verdict. Thus, where the jury bring in a verdict of 
guilty but the Judge feels satisfied of the innocence of the accused, it 
may be said that the ends of justice require a reference to be made. 
But still, the Judge may think that the High Court is not likely to 
interfere as the verdict is not perverse and may therefore refrain from 
expressing disagreement with the verdict of the jury and proceed 
under S. 306.® Thus, the mere fact that the ends of justice may, in the 
opinion of the Judge, require a reference to be made, does not mean 
that the Judge should think it necessary to express disagreement with 
the verdict of the jurJ^ But at the same time, it may be taken that if 
the ends of justice do not require a reference to be made, the Judge 
will not think it necessary to express disagreement with the verdict. 
Bee also the case cited below.'* 

The disagreement contemplated by the section is with the verdict 
and not merely with the grottnds on which the verdict was given: 
thus, where the jury gave a verdict of acquittal and the Judge was of 
the opinion that the jury ought to have given the benefit of doubt to 
the accused rather than have believed the defence version, it was held 
that this did not amount to disagreement with the verdict.® But where 
the jury return a verdict of guilty and the Judge is doubtful about the 
absolute innocence of the accused but is distinctly of opinion that the 
benefit of doubt should be given to the accused, there is sufficient 
disagreement so as to entitle him to make a reference.® 

Where the Judge directs the jury that if they find the accused 
not guilty of the offence charged, they might find him guilty of a 
lesser offence, and the jury give a verdict of not guilty but the Judge 
is of opinion that the accused is guilty of the minor offence, it has 

la. (’37) AIE 1937 Pat 440 (443) ; 38 Or. L. J. 919 : 16 Pat 413, EainesUwar 
Singh v. Emperor, 

(’32) AIE 1932 Pat 246 (247) : 11 Pat 669 : 33 Or. L.l. 877, E7npcrorv.Bafi Mian. 
(’29) AIE 1929 Cal 415 (416) ; 56 Cal 473 : 30 Cr. L. J. 1036, Ebrahim v. Emperor. 
■(’25) AIE 1925 Cal 795 (795) : 26 Cr. L. J. 1006, Saroda Cliaran v. Emperor. 

2. (’37) AIE 1937 Cal 540 (541, 542) : 38 Or. L. J. 1075 : I L E (1937) 2 Cal 694, 
Afsar Shaikh v. Emperor. 

3. (’37) AIE 1937 Cal 540 (541, 542) : 38 Cr L. J. 1075 : I L E (1937) 2 Cal 694, 
Afsar Shaikh v. Emperor. 

4. (’40) ATE 1940 Nag 17 (25) : 41 Cri L Jour 289 : I L E (1940) Nag 394 (FB), 
Dattatray Sadashiv v. Emperor. (Per Niyogi and Bose, JJ., in Order of Eeference: 
Ss. 298 and 299 show that Judge is entitled to disagree only when he considers 
that no reasonable jury would have reached the conclusion in question.) 

5. (’33) AIE 1933 Cal 404 (405) : 34Cr.L. J.608, Emperor v. Panchanon Sarkai-. 

6. (’37) AIE 1937 All 195 (196) : 38 Cr, L. J. 465 : I L E (1937) All 419, Manjia 
v. Emperor. 


Section 307 
Note 3 
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Notes 3-4 


been held that it is sufficient disagreement within the meaning of 
this section.^ 

Where, however, on a charge of an offence under S. 326, read with 
S. 149, Penal Code, the jury acquitted the accused on the charge of 
rioting, and the Judge agreed with such verdict, it was held that the 
Judge could not say that he disagreed with the verdict so far as an 
offence under S, 326 alone was concerned, and make a reference under 
this section.® 

Where once the verdict is accepted, the Judge cannot at the time 
of passing the sentence, change his mind and disagree with the verdict, 
so as to make a submission under this section.® 

See also Note 4. 

4. “Is clearly of opinion that it is necessary for the ends 
of justice.” — There is a difference of opinion on the question whether 
the power of the Judge to make a submission under this section is 
limited to cases where he is satisfied that the verdict is 'perverse or 
manifestly lorong or is unreasonable. According to the High Courts 
of Lahore^ and Patna,^“ the power is not so limited but it is sufficient 
if he be clearly of opinion that a reference is necessary for the ends of 
justice. A Full Bench of the High Court of Madras has, on the other 
hand, held that in order to enable the Judge to make a submission, he 
should come to the conclusion that the verdict is one which is 
unreasonable.^ A Full Bench decision of the Nagpur High Court also 
contains an opinion that the condition as to the Judge being clearly 
of opinion that it is necessary for the ends of justice to submit the 
case would be satisfied only if in the opinion of the Judge, the jury 
had arrived at a perverse verdict.’® The decisions of the Calcutta High 
Court are conflicting.®*’ See also Note 8. It may be conceded that when 

7. (’29) AIR 1929 Nag 114 (115) ; 30 Or. L. J. 793, Emperor v. Earilal Tamholi. 
(’23) AIR 1923 Cal 108 (110) : 24 Gr. L. J. 674, Emperor v. Hari Das Mitra. 

(’08) 8 Cr. L. J. 143 (144) : 10 Bom L R 632, Emperor v. Chandra Krishna, 

8. (’15) AIR 1915 Cal 292 (294); 41 Cal 662: 15 Cr. L. J. 155, Emperor v. 2Iadan 
Mondal. 

9. (1900) 4 Gal W N 683 (683), Qxiecn-Emprcss v. 3Iojalnir Bahman. 

See also S. 306 Note 3. 

Note 4 

1. (’32) AIR 1932 Lala 345 (34S):13Lah 573:33 Cr.L.J. 220, Emperor v. Barwidk. 
la. (’29) AIR 1929 Pat 313 (314):8 Pat 344: 30 Cr.L.J. 721, y. Emperor. . 
(’32) AIR 1932 Pat 246 (247) : 11 Pat 669 : 33 Cri L Jour 877, Emperor v. Eafi 

Ilian. (Case law discussed.) 

(’37) AIR 1937 Pat 440 (442) : 38 Cri L Jour 919 : 16 Pat 413, Bameshwar Singh 
y. Emperor, (Judge must apply his mind to case and decide whether ends of 
justice demand reference — No hard and fast rule can be laid down.) 

2. (’28) AIR 1928 Mad 1186 (1190) : 51 Mad 956 : 30 Cr. L. J. 317 (FB), Veerappa 
Goundan v. Emperor. 

2a. (’40) AIR 1940 Nag 17 (26) : 41 Cri L Jour 289 : ILR (1940) Nag 394 (FB),^ 
Dattatraya Sadashivv. Emperor. (Per Stone, C. J., and Grille, J. — Per Niyogi and"’ 
Bose, JJ.", in the Order of Reference — Judge not entitled to disagree unless the 
verdict is such that no reasonable jury would return it.) 

[See llo^Yevcr (’37) AIR 1937 Nag 50 (52) : ILR (1937) Nag 277: 38 Cri L Jour 303, 
Sahhawat Iviami v. Emperoi'.] 

2b. (’19) AIR 1919 Cal 536 (536) : 19 Cri L Jour 830, Ismail Sarkar v. Emperor. 
(Power of reference not limited to cases where verdict is perverse or manifestly 
wrong.) 

(’25) AIR 1925 Cal 795 (796) : 26 Cr.L.J. 1006, Saroda Gharan v. Emperor. (Do.) 
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the verdict is perverse or unreasonable or is not supported by evidence, 
it should ordinarily be in the ends of justice to make a submission. In 
such cases the Judge should always make a reference.^ It may also be 
stated as a rule of guidance that where a verdict cannot be said to be 
unwarranted by the evidence in the case* or is one which reasonable 
men might find on the evidence placed before them,“ no reference 
be made. But. to say that the power is limited to cases where the 
verdict is considered 'perverse or unreasonable is to import conditions 
which are not found in the section and is not correct. 

In view of the provisions of this section it is necessary that the 
trial Judge should for himself appreciate the evidence and form his 
own opinion on the case so as to see whether it is necessary for the 
ends of justice to make a reference against the verdict of the jury.® 
Where the same body of persons sit as jurors as well as assessors 
in a case (see S.269, sub-s.(3)), the Judge ought not to use their reasons 
given for their opinions delivered as assessors as material for saying, 
that their verdict as jury is perverse.^ 

Where the jury consider the accused guilty of offence X while the 
Judge considers him guilty of offence Y but is punishable with the same 
amount of punishment as Y, the question whether the accused should 
be convicted of the one or the other offence is in the nature of an 
academic one and hardly worth a reference under this section.® 

5. “ Submit the case.” — Sub-section ( 2 ) of this section provides 
that where a case is submitted under this section the Judge shall not 
record a judgment on any of the charges on which a particular accused 
has been tried. It is clear from this that a submission must be of the 

(’20) AIR 1926 Cal 1107 (1108) 1 27 Cr.L.J. 1402, Jahur Sheikh v. Emperor. (Do.)’ 
(’14) AIR 1914 Cal 65 (69) : 14 Cri L Jour 660 (664) : 41 Cal 621, Emperor v. 
Swnamotjce Biswas. (Verdict of juryshouldbemanifestly wrong before reference 
is made — Opinion of Maepherson, J., in 20 Suth W R Cr 73, followed.) 

(’36) AIR 1936 Cal 451 (451) : 38 Cri L Jour 174, Emperor v. Abdul Hussain. 
(Verdict of jury must not be disturbed unless it is perverse.) 

3. (’26) AIR 1926 Mad 370 (370) : 27 Cri L Jour 176, .I?r re Ambalam. (Trial of 
several accused for the same oSence before the same Judge and jury — Evidence 

■ the same against all and summing up of Judge for the acquittal of all — Jury 
giving verdict of not guilty to one only and guilty to the rest — ^Verdict is perverse 

■ and reference should be made.) 

(’90) 13 Mad 343 (344) ; 2 Weir 389, Queen-Empress v, Guruvadu. (Verdict not 
• supported by evidence.) 

(’31) AIR 1931 Cal 15 (17) : 57 Cal 1183 : 32 Cr. L. J. 452, Jogi Ear v. Emperor. 
(’30) AIR 1930 Pat 174 (175) : 30 Cri L Jour 1114, Emperor v. Lai Mohammad, 
(Verdict which would not be come to by a reasonable man.) 

(’31) AIR 1931 Mad 775(776) :55Mad256:32CriLJourl276,Sjmffomm Aiyerv. 
Emperor. (Jury misunderstanding the law, and giving an erroneous verdict.) 

4.. (’02) 7 Cal W N 135 (140), King-Emperor v. Chidghan Gosain. 

5. (’96) '20 Bom 215 (218), Queen-Empress -v. Bevji Govindji. 

'6. (’34) AIR 1934 Cal 847 (849) : 62 Cal 337 : 36 Cr. L. J. 358, Ilu v. Emperor. 

7. (’29) 1929 'Ma.d\HmS\.(2Sl)(EB),SessionsJudgeof South Arcot'f.Jailahuddin. 

8. (’40) AIR 1940 Nag 17 (25) : 41 Cr.L. J.289 : ILR (1940) Nag 394, Dattatraya 
Sadashiv v. Emperor. (Per Niyogi and Bose, JJ., in Order of Reference — Where 
Judge can award suitable punishment reference not necessary although he may 
consider that the conviction should be for a difierent oSence.) 

(’37) AIR 1937 Bom 60 (61) : 38, Cri L Jour 327, Emperor v. Md. Adam Chohan. 
(Jury finding accused guilty under S. 326, Penal Code — Court disagreeing and 
holding oSence under S, 304.) 
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tvhoU case against the particular accused and not merely of those 
charges on which he disagrees,^ since, by this limited reference the 
High Court will be precluded from considering the entire evidence on 
the record against such accused.^ In other words, the Judge should 
not divide the verdict of the jury, accept a part and make a submission 
with reference to the other part.^ See also Note 15. 

6. “In respect of such accused person.” — This section does 
not intend that when there are several accused and the Sessions Judge 
is not prepared to accept the verdict of the jury against all hut only 
against some, he should refer the whole case to the High Court, It 
contemplates only a reference in the case of those persons in respect 
of whom the Judge declines to accept the verdict. In respect of any 
other accused against whom the Judge agrees with the verdict of the 
jury, the Judge should convict and sentence or acquit him as the 
case may he.^ 

7. Grounds of opinion to be recorded. — The Judge referring 
a case under this section must first of all record his opinion. If he 
does not record it, it is not possible for the High Court to pass orders 
on the reference,^ The letter of reference should further state the case, 
the verdict of the jury and concisely the grotcnd upon which the Judge 
differs from the jury and considers it necessary for the ends of justice 
to submit the case to the High Court.^ It should, in other words, be 

Note 5 

1. (’17) AIR 1917 Cal 833(835) : IS Cr.L.J. 551 (SoB), Emperor v. Annada Charan. 
(’33) AIR 1933 Cal 47 (48) : GO Cal 427 : 34 Cri L Jour 164, Emperor v. Dxuariha 

Nath Gostvami. 

(’33) AIR 1933 Cal GG5 (GGG,G07) : 34 Cr.L.J.918(SB),E?a2Jcror v.Bisnoo Chandra. 
(’28) AIR 1928 Pat 59G (59G) ; 30 Cri L Jour 390, Emperor v. Wazira Mahto. 
(’30) AIR 1930 All 489 (489) : 52 All 881 : 32 Cr.L.J. 81, Emperor v. NawalBehari. 
(’32) AIR 1932 Pat 15G (157) : 11 Pat 395:33 Cr.L.J.505, Emperor v. Hazari Lai. 
(’99) 27 Cal 144 (148), Queen-Empress v. Deodhar Singh. 

(’26) AIR 1926 Cal 925 (925) : 27 Cr. L. J. 617, Emper.or v. Ehabbor. 
iSce (’35) AIR 1935 Pat 357 (357) : 14 Pat 717 : 36 Cr. L. J. 856, Bamjanam 
Teivari v. Emperor.)] 

2. (’17) AIR 1917 Cal 833 (835) : 18 Cr.L..T. 551, Emperor r.Axznada Charan Boy. 
(’32) AIR 1932 Pat 156 (157) : 11 Pat 395 : 33 Cr.L.J. 505, Emperor v. Hazari Lai, 
(’26) AIR 192G Cal 925 (926) : 27 Cr. L. J. 617, Emperor v. Ehabbor. 

[See (’15) AIR 1915 Cal 292 (294) : 41 Cal 662 ; 15 Cr. L. J. 155, Emperor v, 
Madan Mondal. 

3. (’23) AIR 1923 Cal 453 (456) : 50 Cal 41 : 24 Cri L Jour 763, Emperor r. 
Prafjtlla Kximar Majztmdar. 

(’35) AIR 1935 Pat 357(357) : 36 Cr.L.J. 856: 14 Pat 717, Bam janaxny. Emperor. 

Note 6 

1. (’38) AIR 1938 Mad 686 (686, 687) : 39 Cr. L. J. 864, In re Bojji Bcddi. 

(’15) AIR 1915 Cal 731 (731, 732) ; 16 Cr. L. J. 321 (322) : 42 Cal 789, Emperor 
V, Babar Ali Gazi, 

Note 7 

1. (’21) AIR 1921 Cal 252 (253) : 23 Cr.L.J, 244, Emperor v. Taribnllah ShcUch, 
(It is impossible in such a case to give due weight to the opinion of the Judge.) 

(’04) 1 Cri L Jour 743 (744) : 6 Bom L R 599, Emperor v. Irya Doddappa. 

[See also (’32) AIR 1932 Pat 246 (247) : 11 Pat 669 : 33 Cr. L. J. 877, Emperor 
V. Bafi Mian. (Where the verdiet of the jury is of aequittal, the Judge should 
state the offence which he considers to have been committed.)] 

2. (’31) AIR 1931 Cal 15 (16, 17): 57 Cal 1183: 32 Cr.L.J, 452, Jogihar v. Emperor. 
(’05) 9 Cal WN Ixvi (Ixvi), Eajesioari Bairagi v. Emperor. (Sessions Judge not 

stating whether reference is necessary for ends of justice and whether he agrees 
with the verdict — Reference bad in law.) 
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■complete in itself and the High Court should not be required to refer to 
the order sheet in order to gather the particulars the section requires to 
supply.® It was observed in the undermentioned case'* that the referring 
order should be in the nature of a judgment which would give the 
High Court a proper summary of the evidence and reasons of the 
learned Judge for holding it to be credible or otherwise. Merely 
repeating remarks made in the charge to the jury and adding such 
vague remarks as “for these and other reasons I submit the case for 
the orders of the High Court” are not sufficient.® The Judge should 
state exactly what material iportion of the evidence he believes to be 
true and his reasons for arriving at his conclusions.® The reference 
•■should, further, be based upon the evidence 'placed before the jury 
and not on case not so presented to them. The High Court should not 
be asked to consider the ease on matters not placed before the jury.^ 
Where a reference shows that the Judge’s opinion is that the 
•verdict is perverse, but this is not clearly stated, the High Court will 
jiresume that the reference has been made on the ground that the 
verdict is perverse.® 

It is unfair for the Judge to make reflections on the conduct of 
ihe jurors which are not supported by the record.® 

8. Reference against verdict of acquittal. — Where the Judge 
disagrees with a verdict of acquittal he should in his letter of reference 
•state the offence lohich he considers to have been committed by the 
accused.* But a mere omission to do so will not entail a rejection of 

■(’29) AIR 1929 Pat 10 (16, 18) : : 30 Cri L Jour 210, In re Sakhichand Eumhar. 
(Referring Judge should state his opinion regarding the evidence and especially 
that part on which he relies for conviction.) 

•(’OS) 10 Bom L E 173 (173) : 7 Cri L Jour 192, Emperor v. Chandra Krishna, 
[See (’07) 7 Suth W R Or 6 (7), Queen v. Chand Bagdee. (It is the duty of the 
Sessions Judge to record distinctly, whether he agrees with the verdict of the 
jury or not.)] 

3. (’21) AIR 1921 Cal 2-52 (233) : 23 Cr.L.J. 244, Emperor v. Taribullah Sheikh. 
•4. p28) AIR 1928 All 622 (623,624):50 All 540:29 Cr.L.J. 342, Emperor y. Sheo Din. 
5. (’04) 1 Cr.L.J. 686 (586):6 Bom LB 519, Emperor v. Dpamanaik Annappanaik. 
•6. (’08) 7 Cri L Jour 192 (193) : 10 Bom L E 173, Emperor v. Chandra Krishna. 

(Judge's view of the evidence and credibility should be given.) 

'(’03) 7 Cal W N 345(347), King-Emperor v. Bhut Nath Chose. (Merely asking the 
High Court to take the charge as part of the letter of reference is insufficient.) 
'(’22) AIR 1922 Pat 348 (350) : 23 Cri L Jour 421, Emperor v. Punit Chain. 

(’04) 1 Cri L Jour 743 (744) : 6 Bom L E 599, Emperor v. Ir^ja Doddappa. 

'(’29) AIR 1929 Pat 16 (17) : 30 Cri L Jour 210, In re Sakhichand Kumhar. 

7- (’99) 27 Cal 295 (304) : 4 C W N 129, Queen-Empress y. Jadtib Das. (In refer- 
ence under S. 307, High Court has to consider the correctness of the verdict on 
the evidence before the jury.) 

[See (’04) 1 Cri L Jour 743 (744) : 6 Bom L E 599, Emperor v. Irj/o Doddappa, 
(Result of another trial not relevant.)] 

■8. (’29) AIE 1929 Oudh 280 (281) : 30 Cr. L. J. 670, Emperor v, Bhagwan Din. 
■(’28) AIR 1928 Mad 1186 (1190) : 61 Mad 956 : 30 Cr. L. J. 317 (EB), Veerappa 
Goundan v. Emperor. 

•9. (’24) AIE 1924 Cal 323 (326) : 51 Cal 418 : 25 Cri L Jour 776, Mamfru 
Choicdhury v. Emperor. 

'(’24) AIE 1924 Cal 321 (322) : 51 Cal 347 : 25 Cr.L.J. 758, Emperor v. Dhananjay 
Boy. (Judge remarking that verdict of jury had been afiected by the fact that 
accused has connexions of considerable influence and position.) 

Note 8 

1. (’33) AIE 1933 Cal 404 (406) : 34 Cr.L.J. 608, Emperor v. Panchanon Sarkar. 
'(’78) 3 Cal 623 (624, 625) : 2 Cal L E 304, Empress v. Sahae Eae. 
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tbo rofcronco.- It has been held that where the verdict of the jury is 
one of acquittal there is a much greater onus on the Judge to satisfy 
the High Court ns to the necessity of interference than in cases of a 
verdict of guilty'^ and that unless the verdict is manifestly wrong or 
perverse or unreasonable the Judge is not entitled to submit the case 
to the High Court in such cases.* In some cases it has been held that 
a submission on a pure question of fact is not permissible where the 
verdict is one of acquittal.*' It is apprehended that this also means that 
unless the verdict is unreasonable or perverse (in which case it will bo 
bad in the case cannot bo submitted to tbo High Court. The 

question raised forms part of the larger question discussed in Note 4 
vi::., whether the power of reference under this section is limited to 
cases where tho verdict is perverse or unreasonable and as there does 
not seem to bo any special rule of law applicable to cases of acquittal 
alone in this respect, it is submitted that tho considerations sot forth 
in the above Nolo will also apply to such cases if the matter is regarded 
as one of law, although special considerations may arise in the case of 
acquittals, as a matter of practice.'' 

9. Charge under section 310. — Prior to tho amendment 
of tho section in 1923, it was hold that in cases of reference under this 
section, there was no conviction or acquittal in the Sessions Court and 
that it was for tho High Court to convict or acquit the accused and 
that, therefore, it was not until after conviction by tho High Court 
that tho accused could ho asked to plead to prior conviction.’ The 
present section as amended makes provision for proceeding under 
S. 310 where there is a charge under that section, even before tho 
decision of the High Court. 

10. “ Shall not record judgment of acquittal or of 
conviction.” — It was held under the Code of iSGi, in which there 
was no section corresponding to this, that the Sessions Judge was 
bound to pass judgment even though he disagreed with tho jury.’ It 

(’21) AIR 1921 Cal 2 .'j2 (2o 3) : C." Cri L .lour 214, Eir.p-.'ror v. Tnri BuUa Sheihh. 

2. ('.33) AIR 1933 Cal 401 (-10G) ; 31 Cr.L..7. GOS, Eu:]>cror v. rr.nchc.r.ayi SarJ:ar. 

3. (’3G) AIR 193C Cal 407 (40S) : 37 Cr. L. J. 1149, Einrcror v. Gostho Sardar. 

4. (’37) 38 Cr. L. .1. 7o8 (758) : 1G9 I.G.342(C.al), Emperor v. SUcraii Badi.al-ar. 

5. (’37) 41 Cal W N GIO (G12), Emperor v. jlonibalei 

(’30) AIR 193G Cal 407 (40S) : 37 Cri L .lour 1149, Empercr v. Goelho Gordar. 
(Jury liokling stntonicnt of approver nuil retrncteJ confofsion not Fuftlcicntly 
corroborated and acquitting accuFcd — It is approbendod tlint the Judge has no 
right to put up to tho High Court a report which is intended to substitute his 
own judgment on a pure question of fact for the opinion of the jury.) 

G. (’40) AIR 1940 Nag 17 (35) : 41 Cri L Jour 289 ; 1 L R (1940) Nag 394 (FB), 
Deitlalroia Sadashiv v. Emperor. (.See observations of Bose, J.) 

7. Sec (’38) AIR 1938 All 227 (229) : 39 Cri L Jour .559 : I L R (1938) All 483, 
Emperor v. Ennsi. (In this case, distinction is made, as a matter of practice, 
between cases of acquittal and conviction, as regards the powers of' tho High 
Court on reference under this section.) 

Note 9 

1. (’07) 5 Cri L Jour 422 (423) : 30 Mad 134, Emperor v. Kandnsmni Goundan. 
(1900) 2 Bom L R 33G (337), Quccn-Einprcss v. Govind Jhavarya. 

Note 10 

1. (’72) 18 Sufh W R Cr 45 (4G), Queen v. Nidhccram Bagdcc. (The remedy was 
to apply to tho Local Government for remission of sentence.) 
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is now clear tliat no judgment should be recorded where the Judge 
refers the matter to the High Court. 

10a. Bail pending reference to High Court. — Where the 
jury returns a unanimous verdict of guilty on a serious charge like 
that of murder, hut the Judge disagreeing with the verdict thinks it 
proper to refer the case to the High Court, it is desirable that the accused 
is kept in custody pending the reference and not released on bail.^ 


11. Powers of the High Court under this section. — Sub- 
section (3) specifies the powers which the High Court may exercise 
where a reference is made to it under this section. The High Court 
may exercise any of the powers which it may exercise on an appeal, 
and subject thereto, it shall, after considering the entire evidence and 
after giving due weight to the opinions of the Sessions Judge and the 
jury, acquit or convict the accused of any offence of which the jury 
could have convicted him upon the charge framed and placed before it. 

The words “subject thereto” were introduced into the section only 
in the year 1896. Before the said introduction, it had been held that 
the powers of the High Court on a reference were not in any way 
affected or curtailed by s. 418 or s. 423 of the Code which limits the 
powers of the appellate Court, in cases tried by jury, to interference 
on matters of law, and that, therefore, the High Court could go into 
questions of fact as well as questions of law.^ It has been held that 
the introduction of the words “subject thereto” is not inconsistent 
with the said view, the object of such introduction being to clothe the 
High Court, when acting under this section, with all the powers, as 
regards procedure, of a Court of appeal if for good reasons it desires 
to exercise any of them.” 


(1864) 1 Suth W B Cr L 9 (9). (Do.) 

(’66) 6 Suth W R Cr 6 (6), Queen v. Bissonath Milter, (Do.) 

Note 10a 


1, (’35) AIR 1935 Cal 407 (412) : 62 Cal 900 : 36 Cri L Jour 944 (BB),Empercyr v. 
Bent Fcrmanick. 


Note 11 

1. (’87) 9 All 420 (425): 1887 A W N 39, Queen-Empress McCarthy. 

(’73) 20 Suth W E Cr 1 (4) : 11 Beng L R 14, Queen v. Eoonjo Leth, 

See also S. 418 Note 1. 

2. (’40) AIR 1940 Nagl7(28):41 Cr.L.J. 289 : ILR (1940) Nag394 (EB),Dattot?- 02 /a 
Sadashiv v. Emperor. (Per Stone, 0. J. and Grille, J. — S. 423 (2) does not apply 
to High Court’s powers under this section — Bose, J. dissenting.) 

(’40) AIR 1940 Pat 513 (514) : 41 Cri L Jour 457 (458), Emperor y. Dullu Kuer. 
(Powers of the High Court in a reference under S. 307 are not limited by S. 423 (2).)' 

(’38) AIR 1938 All 227 (229) : 39 Cr. L. J. 559 : I L E (1938) All 483, Emperor v. 
Bansi. (Powers of High Court under S. 307 (3) are very wide and are not limited 
by S. 423 (2).) 

(’37) AIR, 1937 Nag 33 (35) : 38 Cri L Jour 355, JDattu Deoman v. Emperor. (High 
Court’s powers under this section are untrammelled and it can exercise all the 
powers of an appellate Court.) 

(’37) AIR 1937 Nag 50 (52) : 38 Cri L Jour 330 : 1 L R (1937) Nag 277, Sakhaioat 
Imami v. Emperor. 

(’22) AIR 1922 Bom 368 (369) ; 25 Cr.L.J. 315 : 47 Bom 31, Emperor v. Shankar 
Balkrishna. 


(’28) AIR 1928 All 207 (210): 50 All 625 : 29' Cr.L.J. 353 (FB), Emperor y.Shera. 
(’33) AIR 1933 Cal 47 (48) : 60 Cal 427 : 34 Cr. L. J. 164, Emperor v. Dwarika 
Nath. (When a case is referred under S. 307, High Court is entitled to open the- 
whole case.) 
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There is, however, a difference of opinions as to the extent of the 

powers of the High Court to interfere on matters of fact. One view is — 

(1) that the guiding principle in exercising this power should be that 

the decision of the tribunal appointed ])y law to determine the 
guilt or innocence of the accused should not be touched except 
under strong circumstances f 

(2) that whore two views are jwssible on the evidence and the jury 

has talcen one of such views, the High Court has no power to 
interfere oven though it may itself take a contrary view ;■* 

(3) that, therefore, the High Court cannot interfere unless the verdict 

is — 

( a) perverse," or 

3. (’87) 9 All 420 {42.'3) : 1887 A W N 39, Qitccn-Emprcas v. McCarthy. 

(’3G) AIR 1930 Cal 4.51 (451) : 38 Cr. L. J. 174, Emperor v. Ab7il Hossnin SiMar. 
(When the only ground for making reference was that giving efiect to the verdict 
of the majority of the jury will lead to the anomalous result of lotting off the 
principal offender who evaded a regular trial for a pretty long time ever since the 
alleged occurrence, it is quite insufficient, and the reference should be rejected.) 

(’75) 1 Rom 10 (12, 13), licg. v. Khnuderaw Bajiraiu. 

(’92) 1892 Rat G2G (G2G), Quccn-Emprcss v. VithaJ. 

(’73) 20 Suth W R Cr 70 (71) : 13 Beng L R App 20, Queen v. Kohin Clmndcr. 

(’24) AIR 1924 Cal 95G (959) : 25 Cr. L. J. 1284, Emperor v. GoJam Radar. (The 
test to be applied in sotting aside the verdict is to see whether it was impossible 
for the jury to have arrived at the verdict.) 

(’33) AIR 1933 Cal G05 (GGS) : 34 Cr.L.J. 918 (S B), Emperor v. Ehnoo Chandra. 
(Interference with verdict of jiuy except in cases of flagrant and patent miscarriage 
of justice is liable to lead to condemnation of the innocent.) 

(’28) AIR 1928 Bat 120 (124) : 6 Pat 817 : 29 Cr.L.J. 81, Bajit M\an y. Emperor. 

(’25) AIR 1925 Cal 394 (395) : 2G Cri L Jour G77, Emperor v. FaraiiuUa Mondal. 
(Evidence fully oral — Opinion of jury should be hold final.) 

[See also (’23) AIR 1928 C.al 444 (44G) : 29 Cr.L.J. 819, Chandra Mandal v. 
Emperor. (.Sessions Judge when referring a case should pay due regard that the 
constitutional tribunal to decide questions of fact is the jurv and not the.Tudge.] 
• 4. (’14) AIR 1914 Cal G5 (G9) : 14 Cr.L..T.GG0:41 Cal 621, Hmpem- y.Surnamonee 
Biswas. (View of Maephorson, J. in 20 Suth WRCr 73 emphasized and endorsed.) 

(’73) 20 Suth W R Cr 73 (73) : 13 Beng L E App 19, Queen v. Sham, Bagdce. (H 
the High Court were to interfere in every case of doubt, in every case in which the 
evidence would have properly warranted a different verdict, then real trial by jury 
is at an end and the verdict of n July would have no more weight than the opinion 
of assessors.) 

(’05) 2 Cri L Jour 357 (358) : 2 A L .T 475, Emperor v. Chirlnta. 

(’24) AIR 1924 Cal 317 (320) : 24 Cri L Jour 897, Emperor v. Nritya Gopal Boy. 

(’24) AIR 1924 All 411 (411) : 46 All 265:25 Cr.L.J. 981, Emperor v\ Banna Lai. 

(’32) 33 Cri L .Tour 745 (745) : 139 Ind Cas 272 (Bom), Emperor v. Bai Lali. 

(’24) AIR 1924 Cal 95G (959) : 25 Cri L .Tour 1284, Emperor v. Golam Radar. 

(’22) AIR 1922 Pat 348 (351) : 23 Cr. L. J. 421, Emperor v. Punit Chain. (Some- 
thing more than mere estimate of the evidence of fact is necessarv.) 

(’24) AIR 1924 Cal 449(451) : 51 Cal 271 : 25 Cr.L.:!. 773, Emperor v.AhbarMoola. 

(’29) AIR 1929 Pat 313 (314) : 8 Pat 344 : 30Cr.L..J.721,2?a?nf?ns2?<7jv.Em2Je?-or. 

5, (’40) AIR 1940 Sfad 509 (509) : 41 Cr. L. J. 581, In re Boya Lingadu. (Fact 
thatrccord docs not disclose reason for disbelieving prosecution witnesses or Judge 
disagi'oes with jm-y’s opinion does not render verdict perverse or unreasonable.) 

(’38) AIR 1938 Cal 295 (296) : 39 Cr. L. J. 479, Emperor v. Nibharesh Mandal. 

(’37) 38 Cr. L. J. 758 (758) : 169 Ind Cas 342 [Cal), Emperor y.Sherali Badyakar. 

(’36) AIR 1936 Cal 451 (451) : 38 Cr. L. J. 174, Emperory. Abul Hossain Sihdar. 

(’32) AIR 1932 Mad 21 (22): 33 Cr.L.J. 215, Ycnkatachalay. Emperor. (Waller, J., 
however, pointed out that in disposing of references under the section the High 
Court should not beinfluencedbyanyconventionalregardforthe verdict of a jury.) 

(’23) Am 1928 Mad 1186 (1190) : 30 Cr. L. J. 317 : 51 Mad 956 (FB), Yeerappa 
Goundan y. Emperor. (The Sessions Judge must be assumed to consider that 
the verdict of the jury is unreasonable or perverse when he makes the reference 
under this section and the High Court in disposing of such reference is only 
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concerned with the question whether the Sessions Judge is correct in his view 
that the verdict is perverse or unreasonable.) 

(•’29) AIR 1929 Nag 36 (37) : 29 Cri L Jour 963, Bamadliin Brahmin v. Emperor. 
(’05) 2 Or. L. J. 357 (358) : 2 A. L. J. 475, Emperor v. Chirkiia. 

(’24) AIR 1924 All 411 (412) ;46 All 265:25 Cr.L.J. 981, Emperor v. Banna Lai. 
(’75) 1 Bom 10 (13), Beg v. Ehanderav. 

(’33) AIR 1933 Bom 144 (144) : 34 Cri L Jour 660, Emperor v. Bagadu Eondaji. 
(The verdict must be perverse before the High Court can interfere. But in deal- 
ing with the weight and volume of the evidence the two cases (of acquittal and 
conviction) difier because of the presumption of innocence. Where a jury have 
convicted, the High Court has to see not merely that there is evidence of guilt 
but that the evidence is strong enough to preclude any reasonable doubt in the 
minds of the jury as to the guilt of the accused.) 

(’83) 9 Cal 53 (56, 57) ; 11 C L R 169, In re Dhttnum Kaece. 

(’07) 6 Cri L Jour 359 (360) : 6 Cal L Jour 253, Emperor v. Kamar Ali. 

^31) AIR 1931 Cal 601 (603) : 33 Cri L Jour 11, Bhondar v. Emperor. 

(’32) AIR 1932 Cal 656 (658) : 33 Cri L Jour 593 (FB),H;;!23cror v. Nashai Sardar. 
084) 2 Weir 888 (389), In re Pamanna. 

(’26) AIR 1926 Nag308(309);22NagLR42;27CriLJour773,E;npcrorv.Hfln7:fl)/ffl. 
026) AIR 1926 Oudh 57 (58) ; 26 Cri L Jour 1576, Emperor v. Mahammad Shaji. 
(The High Court is not to decide what would appeal to it as true or false but it 
has to consider whether the view taken by the jury was such as could not be 
supported on any consideration of the case whatsoever.) 

(’24) AIR 1924 Cal 1029 (1030) : 52 Cal 172 : 26 Cri L Jour 350, Emperor v. 
Abinash Chandra Bose. 

(’29) AIR 1929 Oudh 86 (86, 87) : 3 Buck 456 : 29 Cr.L.J. 452, Emperor v. Behari. 
(’33) AIR 1933 Oudh 181 (181, 182): 8 Luck 439:34 Cr.L.J. 795, Hwjzjcror v. Chheda. 
(’32) 33 Cri L Jour 745 (745) : 139 Ind Cas 272 (Bom), Emperor v. Bai Lali. 

(’19) AIR 1919 Cal 1016 (1017) : 20 Cri L Jour 20, Emperor v. Asgar Mandal. 
(Verdict not perverse — No interference.) 

(’23) AIR 1923 Cal 579 (581), Emperor v. Ahirannessa Bibi, (Do.) 

[Sec (’33) AIR 1933 All 94 (95) : 34 Cri L Jour 432, Harischandra v. Emperor. 
(’36) AIR 1936 Cal 407 (403) ; 37 Cri L Jour 1149, Emperor v. Qostho Sardar. 
(Verdict not perverse or unreasonable — High Court refused to interfere.)] 

[See also (1900) 27 Cal 295 (304) : 4 C W N 129, Queen-Empress v. Jadtib Das. 
(’02) 1902 All W N 143 (144), Eing-Bmperor v. Bahmatullah. (Verdict not perverse.) 
(’ll) 12 Cr.L.J. 193 (197) : 10 I. G. 684 (Cal), Bashidazzaman v. Emperor. (Do.)] 
6. (’38) AIR 1938 Cal 295 (296) : 39 Cr.L.J. 479, Emperor v. Nibharesh Mandal. 
(’29) AIR 1929 Nag 36 (37) : 29 Cri L Jour 963, Bamadhin Brahmin v. Emperor. 
(’24) -AIR 1924 All 411 (412) : 46 All 265 : 25 Cr.L.J. 981, Emperor v. Banna Lai. 
(’91) 15 Bom 452 (458, 475, 486), Queen-Empress v. Dada -ina. 

(’96) 20 Bom 215 (218), Qiiecn-IBmpress v. Deoji Govindji. 

(’04) 1 Cri L Jour 265 (268) : 6 Bom L B 258, Emperor v, Bharmia. 

(’29) AIR 1929 Bom 296 (302) : 53 Bom 479 : 31 Cri L Jour 65, Emperor v. G. E. 
Bing. (Verdict not manifestly wrong — No interference.) 

(’73) 20 Suth W R Cr 33 (33) Queen v. Bamclmrn Ghose. 

(’73) 20 Suth W R Cr 70 (71), Queen v. Nobin Glnmder. 

(’73) 20 Suth W R Cr 73(73):13 BengLBAppl9, Queen v. Sham Bagdcc. (Verdict 
not clearly wrong — No interference.) 

(’74) 21 Suth W B Cr 4 (4) : 14 Beng L B App 2n, Queen v. Hurro Manji. (Do.) 
(’76) 25 Suth W R Cr 25 (27), Queen v. Wtizir Mundal. (Do.) 

(’84) 11 Cal 85 (91), Queen-Empress v. Jaeguiet. 

(’74) 14 Beng L B App 1(3), Queen v. ML Itwarya. (Verdict not patently wrong — 
No interference.) 

(’14) AIR 1914 Cal 65 (69) : 41 Cal 621 : 14 Cr.L.J.660, Emperor v. Surnamoyee 
Biswas. (Verdict of the jury not in defiance of the probabilities of the case — 
Verdict not disturbed.) 

(’24) AIR 1924 Cal 317 (320) : 24 Cr. L. J. 897, Blmperor v. Nritya Gopal. (Do.) 
(’24) AIR 1924 Cal 321 (322) : 51 Cal 347 : 25 Cr.L.J.758, Emperor Y.Dhananjoy 
Boy. (Do.) 

(’29) AIR 1929 Cal 737 (738) : 31 Cr. L. J. -698, Meajan v. Emperor. (Jury jus- 
tified in bringing a verdict of not guilty — Reference under S. 307 rejected.) 
(’30) AIR 1930 Cal 141 (142) : 31 Cr.L.J. 667, Emperor v. Balai Ghose. (Verdict 
not wrong — Reference rejected.) 

(’ll) 12 Cri L Jour 48 (49) : 9 I. C. 288 (Mad), In re Lai Singh. (Do.) 


Seotion 307 
Note li 



1766 PEOCEDUEE WHEEE JUDGE DISAGEEES WITH VEEDICT 


Section 307 
Note 11 


(’32) AIE 1932 Mad 21 (22) : 33 Cr.L.J. 215, Venkaiachala Goundan v- Emperor. 
(’29) AIE 1929 Pat 313 (314) : 8 Pat 344 : 30 Cr.L.J, 721, RamdasRai v. Emperor. 
(’29) AIE 1929 Nag 113 (114) : 30 Cr.L.J, 789, Ramdayal v. Emperor. (Verdict 
not wrong — No interference.) 

(’26) AIR 1926 Nag 308 (309) ; 22 N L E 42 : 27 Cri L Jour 773, Emperor v. 
Eankaya. (Do.) 

(’10) 11 Cri L Jour 630 (630) : 13 Oudh Cas 295 : 8 Ind Cas 373, Shuhraii v. 
Emperor. (Accused charged with rape — Jury giving a verdict of guilty of attempt 
to commit rape — Verdict not interfered with in appeal.) 

(’86) 10 Bom 497 (502), Quccn-Eviprcss v. Mania Dayal. 

(’80) 6 Cal L E 431 (A34:,i3G),Emprcssv.BeliariLall Bose. (Unanimous verdict of 
jury there being palpable grounds for it, is justified and ought not to be inter- 
fered with.) 

[See also (’90) 14 Bom 331 (343), Queen-Empressx. Chagan Dayaram, [Obiter. )] 

7. (’29) AIE 1929 Nag 36 (37) : 29 Cr. L. J, 963, Ramadhin v. Emperor. 

(’78) 2 Cal L E 518 (519), In re Hurrec Narain Mookerjee. (Verdict of jury not 
unreasonable — No interference.) 

(’25) AIE 1925 Cal, 876(884) : 52 Cal 987 : 26 Cr.L. J.12o6, Emperor v, Rremananda 
Dutt. (Do.) 

(’31) AIE 1931 Cal 15 (16) : 57 Cal 1183:32 Cr.L.J.452..Jopil-ar v. Emperor. [Bo.) 
C28) AIE 1928 Mad 1186 (1190) : 51 Mad 956 : 30 Cri L Jour 317 (FB), FccrapzJO 
Gonndan y. Emperor. (Verdict must be confirmed if not unreasonable.) 

(’29) AIE 1929 Mad 135 (137) : 30 Cr.L.J. 843, Mottaya Pillai v. Emperor. (Do.) 
(’29) 1929 Mad WN 281 (282) (FB), Scssiojis Jtidgc of Arcot v, Jailabuddin. (Do.) 
(’28) AIE 1928 Pat 497(500) : 8 Pat 74 : 29 Cr.L.J. 1035, Emperor x.Yidyasagar. 
(’34) 35 Cri L Jour 285 (286) : 147 Ind Css 53 (Oudh), Emperor v. Chnpai. 

(’34) 35 Cri L Jour 33 (33) : 146 Ind Cas 303 (Oudh),.Bw2)C)‘orv. Askgar Hussain. 
(Verdict not unreasonable — No interference.) 

(’29) AIE 1929 Cal 287 (28S):56 Cal 132:30 Cr.L. J.584,j;5U23eror v. Nagarali. (Do.) 
(’29) 30 Cri L Jour 804 (806) : 117 Ind Cas'602 [Cal), Hasuddinx. Emperor. (Do.) 
(’29) AIE 1929 Oudh 230 (281) : 30 Cri L Jour 570, Emperor Bhagivandin (Do.) 
027) AIE 1927 Oudh 607 (607) : 28 Cri L Jour 895, Emperor v. Shaukaf 
Husain. (Do.) 

(’29) 30 Cri L Jour 125 (128) : 113 Ind Cas 285 (Cal), Emperor v. Ehuday Gazi. 
(Verdict such as reasonable men, properly instructed would come to — Eeference 
rejected.) 

(’27) AIE 1927 Cal 848 (350) : 54 Cal 708 : 28 Cri L Jour 903, Emperor v. Har 
Mohan Das. (The test that has to be applied in estimating the weight of the 
verdict of the jury is whether the opinion is such as could on the particular facts 
and evidence of the case have been held by reasonable men however much the 
Judge may diSer from that view.) 

(’24) AIE 1924 Cal 956 (959) : 25 Cri L Jour 1284, Emperor v. Gidam Kadar. 
(Verdict not unreasonable — No interference.) 

(’20) AIE 1920 Cal 78 (79) : 21 Cri L Jour 266, Emperor v. Pramatha Hath, 
(Unanimous verdict of jury not unreasonable — No interference.) 

(’89) 1889 Eat 442 (446, 447), Queen-Empress v. Desai Daji. 

[See (’36) AIE 1936 Cal 407 (409) : 37 Cr. L.J.IUQ, Emperor r.GosthoSardar.) 

8. (’28) AIE 1928 Mad 1186 (1190) ; 61 Mad 956 : 30 Cr.L. J. 317 (FB),Feerappfl 
Goundan v. Emperor. 

(’29) AIE 1929 Cal 737 (738) : 31 Cri L Jour 698, 2Ieajan Howladar v. Emperor. 
(’29) AIE 1929 Pat 313 (314) : 8 Pal344i3QCr.l>. 1. 121, RamdasRaix, Emperor. 

9. (’25) AIE 1925 Cal 795 (796) : 26 Cr. L. J. 1006, Saroda GJiaran v. Emperor. 
(Verdict not supported by evidence — High Court acquitted accused in appeal.) 

(’05) 2 All L Jour 271jr (271jr), King-Emperor v. Ishri. 

(’90) 13 Mad 343 (344), Queen-Empress v. Huruvad^i. (Verdict of guilty by jury 
not supported by evidence but no reference was made by Sessions Court — The 
High Court could not interfere in appeal, since there could be no appeal on facts.) 
(’26) AIE 1926 Pat 535 (536) : 5 Pat 573 : 27 Cri L Jour 1308, Emperor v. Govind 
Singh. (Verdict of jury not unsupported by evidence — Eeference rejected.) 


( c) unreasonable,^ or 

(d) definitels’ contrary to evidence,® or 

( e) not supported by any evidence.® 
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The second view is — 

(1) that the sanctity of a verdict really rests on the absence of the 
disagreement of the Judge, and that if that disagreement is 
expressed (as it must he where a reference is made under this 
section), the special sanctity of the verdict disappears and it has 
no greater force than the decision of any other tribunal of fact;^® 

(2) that the whole case is opened up on a reference,'^ that the 
functions of both the Judge and the jury are cast upon the High 
Court,^^ and that the High Court is entitled to act up to its ow7i 
view of the case, though in forming its view it should give due 
weight to the opinions of the Judge and the jury;^^ 


10 . (’40) AIR 1940 Nag 17 (28); 41 Cr.L.J. 289 : ILE (1940) Nag 394 (EB), Daitatraya 
SadasUiv v. Emyeror. (Per Stone, C. J. and Grille, J. — Bose, J. dissenting.) 

<’32) AIR 1932 Pat 246 (247) ; 11 Pat 669: 33 Cr.L.J. 877, Emperor v.Ea/tiUian. 
(’32) AIR 1932 Mad 21 (21, 22) : 33 Cri L Jonr 215, V cnkatacliala Goundan v. 
Emperor. (Sessions Judge expressing opinion that verdict of jury plainly unjust 
— Verdict set aside.) 

(’06) 3 Cr L J 371 (372, 374, 375) : 29 Mad 91, Emperor v. Clicllan. (It becomes 
then only a mere opinion.) 

[Sec also (1888) 15 Cal 269 (278, 279), Queen-Empress v. Iticari Saho. (The 
opinion of the Judge who has also had an opportunity of watching the whole 
course of trial must have due weight given to it.)] 

11. (’40) AIR 1940 Nag 17 (28,37,38); 41 Cr.L..T. 289 : ILR (1940) Nag 394 (FB), 
Dattatraya SadasMv v. Emperor. (Per Stone, C.J. and Grille, J,: Per Bose, J. — 
The High Court must decide, in the first instance, whether the verdict is perverse 
or not and the whole case is opened np to the extent that it is necessary to enable 
it to reach such a conclusion, but it cannot reach its own decision on the facts 
unless and until it comes to the conclusion that the verdict was perverse or that 
it otherwise militates against the provisions of S. 423 (2).) 

(’37) AIR 1937 Nag 33 (35) : 38 Cri L Jour 355, Datln Deoman v. Emperor. 

(’37) AIR 1937 Nag 50 (62) : 38 Cri L Jour 330 : 1 L R (1937) Nag 277, Sakhawat 
Imami v. Emperor. 

(’22) AIR 1922 Bom 368 (369) : 25 Cr.L.J. 315: 47 Bom 31, Emperor v. Shankar. 
(’02) 29 Cal 128 (133) : 6 Cal W N 253, Emperor v. H. Lyall. 

(’08) 8 Cri L Jour 143 (144) : 10 Bom L R 632, Emperor v. Chandra Krishna. 
.(’09) 10 Cr.LJ. 32 (39, 40) : 2 I. C. 497 :36 Cal 629, Emperor v. Annada Charan. 
.(’33) AIR 1933 Cal 47(48) : 60 Cal 427 : 34 Cr.L.J. 164, Emperor v. Divarika Nath. 
[Sec (’37) AIR 1937 All 195 (196, 197) ; ILR (1937) All 419 : 38 Cri L Jour 465, 
Manjia v. Emperor. (In reference under S. 307, High Court can consider the 
case on its merits and substitute its own view and pass suitable orders — Obiter.)} 
[See also (’24) AIR 1924 Cal 960(963): 25 Cri L Jour 1217, Emperor v. Sagarmal 
Agarwalla. (Where there is a misdirection by Judge to jury the High Court is 
not to consider as to what would have been the verdict in absence of such direc- 
tion but to consider the verdict on evidence in the case.)] 

12. (’91) 15 Bom 452 (476, 480), Queen-Empress v, Dada Ana. 

'(’75-77) 1 Bom 10 (13), Seg v. Ehandcrao. 

.(’28) AIR 1928 Pat 596 (597) : 30 Cri L Jour 390, Emperor v. Wazira Ilahto. 

13 . (’38) 66 Cal L J 500 (510), Emperor v. Maja Khan. (S. 307 (3) imposes upon 
the High Court in the clearest terms the duty of considering the entire evidence 
and of giving due weight to opinions of both the Judge and jury.) 

•(’09) 10 Cri L Jour 57 (58) ; 2 Ind Cas 593 (Cal), Emperor v. Abdul Rahman. 

(’22j AIR 1922 Pat 348 (352) : 23 Cri L Jour 421, Emperor v. Punit Chain. (Per 
Coutts, J.) 

'(’07) 5 Cri L Jour 484 (486) : 11 Oal W N 715, Emperor v. Sri Narain Prasad. 
(Verdict set aside.) 

(’25) AIR 1925 Cal 625 (529) : 26 Cri L Jour 805, Emperor v. Nishi Kanta. 

(’25) AIR 1925 Cal 909 (911) : 26 Cri L Jour 1298, Emperor v. Mofizel Peada. 
(’99) 22 Mad 16 (18), Queen-Empress v. Anga Valayan. 

.(’29) AIR 1929 Nag 84 (85) : 30 Cri L Jour 310, Emperor v. Tukaram. (Verdict of 
jury set aside.) 

.(’20) AIR 1920 Pat 674 (676 ): 21 Cri L Jour 278, Emperor v. ML Zohra. (In case 
of divided verdicts, opinions of majority as well as minority should be considered.) 
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(3) that, therefore, -where the verdict appears to the High Court to he 
one which ought not to he upheld, it is entitled to interfere even 
though the verdict is neither unreasonable nor xx^rverse}^ It has, 
however, been held that in cases where there has been a verdict of 
not guilty, it is the practice not to reverse the verdict unless it is 
perverse or manifestly w'rong.^“ A Full Bench of the High Court 
of Nagpur has held that even though the whole case is open on a 
reference under the section, the High Court o\i^ht not to interfere 
with the verdict of the jury unless the High Court considers such 
verdict to he wrong beyond any reasonable doubt.^®“ 

It is submitted that the first view is not correct. There is nothing 
in the section to limit the power of the High Court to interfere in cases 
where the verdict is perverse or unreasonable. 'Whore the High Court 
considers on the evidence that the verdict ought not to be upheld, it 
will in fact amount to a miscarriage of justice if the verdict is to be 
upheld by reason of a sort of conventional respect for the jury. Further, 
it may ho noted tliat the section speaks of the opinion of the jurj’, and 
not of the 'ocrclict}'^ The principle of the sanctity of the verdict need 
not he applied with strictness to the opinion of the jury. 

It is, however, necessary before the High Court can interfere under 
this section that it should come to the conclusion on the evidence that 
the decision of the jury is wrong. 'Whore the decision is correct or 
cannot he said to bo wrong, there is no room for any interference.^'^ 


(’21) AIR 1921 Pat 191 (192) : 23 Cri L Jour 11 : C Pat L Jour 2G4, Emperor v. 
Bhuilotan Singlt. (Verdict set aside.) 

(’34) AIR 1934 Pat 533 (535) ; 3C Cri L .Tour 202, Emperor v. Sxiar Gola. 

(’14) AIR 1914 Low Bur 197 (198) : 15 Cri L Jour 513, Emperor v. Kotiya. 

14. (’40) AIR 1940 Nag 17 (29) : 41 Cri L Jour 289 : ILR (1940) Nag 394 (FB), 
Batiairaya SadasMv v. Emperor. (Per Stone, C. J., and Grille, J. — Bose, J., 
dissenting.) 

(’38) AIR 19.38 All 227 (229) ; 39 Cri L Jour 559 : ILR (1938) All 483, Emperor 
V. Bansi. (Verdict of guilty — Higb Court considering verdict of jury as not sus- 
tainable though it is not perverse or wrong can reverse it.) 

(’02) 29 Cal 128 (133) : G G W N 253, Emperor v. H. Lyall. 

(’09) 10 Gr. L. J. 32 (3G, 39):2 I. C. 497:3C Cnl G29, Emperor v. Annada Charan. 

(’22) AIR 1922 Pat 348 (352) ; 23 Cri L Jour 421, Emperor v. Biniit Chain. (Per 
Coutts, J. — Verdict not interfered Avith.) 

(’32) AIR 1932 Lah 345 (348) : 13 Lah 573:33 Cr.L.J. 220, Emperor v. Barwich. 

(’78) 1 Cal L R 275 (281, 282), Empcrcss v. 2IvJchnn Kumar. 

(’92) 2 Weir 390 (391), In rc Nagan. 

(’32) AIR 1932 Cal G58 (659) : 33 Cr. L. J. 47G (SB), Mahajjan Bibi v. Emperor. 

(’74) 11 Bom H G R Cr 137 (138), Beg. v. Balvani. 

(’05) 2 Cal L Jour 77n (18n), Emperor v. Puma Ilaera. (The fact that the verdict 
of jury has the assent of one of the Judges of the High Court issutEoient to show 
that verdict should not bo reversed.) 

15. (’38) AIR 1938 All 227 (229) : 39 Cr.L.J. 559 : I L E(193S) All 483, Emperor 
V. Bansi, 

15a. (’40) AIR 1940 Nag 17 (29): 41 Cr.L.J. 289: ILR (1940) Nag 394 {FB), Datia- 
traya Sadashiv v. Emperor. 

16. (’OG) 3 Cr. L. J. 371 (373, 374): 29 Mad 91, Emperor v. Chellan. 

(’24) AIR 1924 Mad 232 (233): 25 Cr.L.J. 145, Na7ini Kudumban v. Emperor. 

17. (’IG) AIR 191G Mad 783(784) : IG Cr. L. J. 440 (441), In rc Irula Sadayan. 

(’27) AIR 1927 Cal 820 (821) : 28 Cri L Jour 874, Emperor v. Irjan. (Verdict in- 
accordance with facts of the case — No retrial ordered though the jury was not 
properly constituted.) 

(’79) 1879 Pun Re No. 3G Cr, p. 105 (114), Ejnpi'css v. Joseef Casoraii. 
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Where, on the other hand, the decision is perverse or unreasonable or 
against the evidence or is not supported by evidence, the High Court 
■will interfere,^® though as it has been said before, its i^owers are not 
limited to the perversity or unreasonableness of the verdict. 

(’30) AIR 1930 Oudh 334 (334); 31 Cri L Jour 719 ; 5 Luck 720, Emperor v, Chi- 
ranji Lai. {Verdict cannot be said to be wrong — No reversal.) 

(’31) 32 Cr.L.J. 1028 (1029); 133 Ind Cas 476 (All), Emperor v. Madati Gopal. 
(’34) AIR 1934 Pat 533 (536); 36 Cri L Jour 262, Emperor v. Suar Gola. (Verdict 
cannot be said to be wrong — Verdict not set aside.) 

(’28) 30 Cri L Jour 820 (824) ; 117 Ind Cas 680 (Cal), Emperor v, Yunus Ali. (The 
fact that one of the Judges of the High Court agrees with the verdict is sufficient 
for its not being set aside.) 

(’35) AIR 1935 Pat 433 (434, 435), Emperor v.BhagtvaiSahu. (Verdict depending 
mainly on the question whether the testimony of witnesses is to be believed — 
Verdict not perverse — Such verdict is to be upheld.) 

[See also (’40) AIR 1940 Nag 17 (30) : 41 Cr. L. J. 289 ; I L R (1940) Nag 394 (F B), 

Dattairaya Sadashivv. Emperor. (Per Stone, C. J. and Grille, J If the Court 

is not absolutely certain that the jury’s opinion is wrong but is of opinion that 
it is wrong, the proper course is to accept that opinion or possibly in certain cir- 
cumstances to order a new trial. If the Court inclines to an opiiiion that the 
jury is wrong but has no decided opinion one way or other the right course is to 
accept the jury’s opinion.)] 

1 8. (’38) AIR 1938 All 227 (229) ; 39 Cr. L. J, 559 ; IL R (1938) All 483, Emperor v. 
Bansi. (Verdict of jury not sustainable upon evidence — High Court will interfere.) 
(’37) AIR 1937 Nag 33 (35) ; 38 Cri L Jour 355, Dattu Dcoman v. Emperor. 

(’29) AIR 1929 All 338 (339) ; 30 Cri L Jour 1078, Emperor v.Juhlian. (Perverse.) 
(’96) 20 Bom 215 (224, 227), Queen-Empress v. Devji Govindji, (Per Jardine, J. 
— ^Verdict manifestly wrong and unreasonable — Per Ranadc, J.; verdict perverse.) 
(’73) 19 Suth W R Cr 45 (46), Queen v. Doorjodlntn. (Verdict reasonable — No 
izii6ir/6Z‘6IlC6 ) 

(’05) 2 Cri L Jour 259 (264) ; 32 Cal 759 : 9 OWN 520, Emperor v. Abdul Eamid. 
(Jury refusing to believe expert witness — ^Verdict cannot bo said to be unreason- 
able — ^Verdict not set aside.) 

(’22) AIR 1922 Cal 382 (386) : 49 Cal 358 ; 24 Cri L lour 221, Emperor v. Balaram 
Bas. (Verdict incomprehensible.) 

(’23) AIR 1923 Cal 97 (99) ; 25 Cri L Jour 748, Emperor y. Sristidhar Mazumdar. 

(Verdict not unreasonable — No interference.) 

(’24) AIR 1924 Cal 960 (903) ; 25 Cri L Jour 1217, Emperor v. Sagarmal. (Jury 
overlooking direct evidence.) 

(’28) AIR 1928 Cal 233 (233), Emperor v.Komoruddin. (Verdict against the evidence.) 
(’34) AIR 1934 Cal 432 (433) : 35 Cr. L. J. 1311, Dharanidhar ilandal v. Emperor. 

(Verdict not supported by evidence.) 

(’84) 2 Weir 388 (389), In re Kamanna. (Perverse.) 

(’23) AIR 1923 Pat 474 (474) ; 26 Cri L Jour 856, Emperor v. AH Hyder, (Verdict 
against evidence.) 

(’26) AIR 1926 Pat 566 (568) ; 27 Cri L Jour 1041, Emperor v. Zaliir Hyder. 

(’33) AIR 1933 Pat 273 (273) ; 34 Cr. L. J. 731, Emperor v. Sitahi Ahir. (Verdict 
not perverse — No interference.) 

(’33) AIR 1933 Pat 481 (484) ; 34 Cri L Jour 828, Emperor v. Kamesliivar Lai. 
(Verdict correct — No interference.) 

(’34) 35 Cri L Jour 285 (286) : 147 Ind Cas 53 (Oudh), Emperor v. Chupai, 
(Verdict perverse and against the weight of evidence.) 

(’25) AIR 1925 Oudh 311 (311, 312) ; 26 Cr. L. J. 310; 28 Oudh Cas 69, Emperor 
v.-Ali Baza. (Verdict not perverse.) 

(’28) AIR 1928 Oudh 277 (280) ; 3 Luck 494 ; 29 Cr. L. J. 983, Mohammad Hadi 
Husain v. Emperor. (Verdict unreasonable and also perverse.) 

(’24) 25 Cri L Jour 165 (166) : 76 Ind Cas 389 (Cal), Emperor v. Suhhu Beioa. 
(Verdict reasonable — Reference rejected.) 

(’21) AIR 1921 Sind 145 (149) ; 26 Cri L Joiir 609 (611, 612) ; 16 Sind L R 143, 
Emperor v. Pir Mahomed Bux. (Verdict perverse.) 

(’32) 33 Cr. L. J. 465 (466); 137 Ind Cas 346 (Oudh), Emperor v. Bamdas. (Ver- 
dict palpably perverse and against the entire weight of evidence.) 

(’34) AIR 1934 Oudh 399 (400) ; 35 Cri L Jour 1130, Emperor v. Abdul Bahim. 
(Unanimous verdict — Perverse and against evidence — Interference proper.) 
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It lias been held by the High Court of Bombay in the undermen- 
tioned case^® that the powers of the High Court under this section are 
controlled by S. 537 and that consequently where there is no failure 
of justice, the High Court cannot interfere. 

12. Reference in case falling under S, 449. — See Section 449 Note 7. 

13. “After giving due weight to the opinions of the Sessions 
Judge and the jury.” — In arriving at a conclusion, the High Court is 
required to give due weight to the opinions of the Sessions Judge and 
the jury. There is a difference of opinion as to the relative weight to be 
given to such opinions, one view being that the opinion of the jury must 
stand unless the evidence and opinion of the Judge show clearly that it 
is wTTong and that in the interests of justice it ought to be reversed a 
second view being that more weight should be given to the opinion of 
the Sessions Judge inasmuch as, in addition to the fact that he has, 
equally with the jury, heard the witnesses, he has been trained to appre- 
ciate evidence and gives reasons for his opinion a third view is that 
the opinion of the one is not entitled to more weight than that of the 
other and that they are both entitled to equal w^eight.® In the under- 
mentioned case'*' it was held that the measure of the relative weight to 
be attached to the opinions cannot be crystallized into an inflexible 
formula, but depends upon the facts of each case, though the trend of 
opinion is to prefer the opinion of the jurors. 

There is also a difference of opinions on the question whether the 
opinion of the jury includes the reasons for the verdict, or whether it 
means the verdict only. On the one hand, it has been held that the 
•Judge has no power to ask the jury, under S. 303, the reasons for their 
verdict, and that consequently the opinion of the jury does not include 
the reasons, but only the verdict,® On the other hand, it has been held 
■that, for the purpose of satisfying himself as to the advisability of 
making a reference under this section, the Judge is entitled to question 

-{’35) AIR 1935 All 970 (970, 973, 974) :37 Cri L Jour 135, Emperor v. SriUshen. 
(Evidence conclusively pointing to guilt o£ accused — Jury returning verdict of 
not guilty — Verdict is perverse.) 

•(’29) AIR 1929 Oudb 86 (87) : 3 Luck 456 : 29 Cri L Jour 452 (453), Emperor v. 
Maliaraj Behari. (Amazingly perverse and patently bad verdict.) 

19. (’22) AIR 1922 Bom 368 (369, 370): 47 Bom 31; 25 Cri L Jour 315, Emperor 
V, Shanlcar Ballcrisltna. 

See also S. 537 Note 3. , 

Note 13 

1. (’24) AIR 1924 Cal 701 (703) : 51 Cal 160 : 25 Cri L Jour 1000, Emperor v. 
Javialdi Fdicir. 

2. (’28) AIR 1928 Cal 732 (733) : 55 Cal 879 : 29 Cri L Jour 823, Emperor v, 
Bamciiandra, 

3. (’24) AIR 1924 Oudh 314 (314): 27 Oudh Cas 29 : 25 Cr. L. J. 785, Emperor 
V. Bamcharan. 

(’13) 14 Cri L Jour 556 (558) : 21 Ind Cas 156 (Cal), Emperor v. Ncamattulla. 

4. (’24) AIR 1924 Cal 321(322):51Cal347:25Cr.L. J. 758,jB7;i2)e?'orv. Dkononyoy. 
■5. (’06) 3 Cri L Jour 371 (375) : 29 Mad 91, Emperor v. Gliellan, 

(’28) AIR 1928 Pat 203 (205);7 Pat 55:29 Cr, L. J- 466, Bam Jag Ahir y. Emperor. 
,(’91) 15 Bom 452 (457), Queen-Empress v. Dada Ana. 

(’24) AIR 1924 Mad 232 (233): 25 Cri L Jour 145, Nanni Kuduniban v. Emperor, 
(It becomes an opinion on disagreement.) 

'(’14) AIR 1914 Cal 394 (395) : 15 Cri L Jour 31, Emperor v. Tara Pada. 
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the jury as to their reasons for their verdict, and that the reasons so Section 307 

given are included in the word “opinion” and can be considered by the Notes 13-15 

High Court.® It has also been held that the word ‘opinions’ in this 

section is wider than the word ‘verdict’ in s. 423, sub-s.(2) and includes 

not only the final decision of the majority, but also the opinion of 

the minority,'^ The opinion of the Sessions Judge means the opinion 

expressed in the reference or at the hearing.® It does not include his 

speculations as to w’hat external considerations, such as the conduct of 

the jury, might have affected the verdict of the jury.® 

See also Note ll. 

1$. Power of High Court to order re-trial or order 
additional evidence to be taken. — The High Court can, in a 
reference under this section, not only determine the facts itself but 
may also order a re-trial.^ It may also call for additional evidence 
-under s. 423 of the Code.® 

The jurisdiction exercised in such cases is not, however, original 
- criminal jurisdiction® although it is not also that of a Court of appeal.'* 

15. Verdict of jury in cases not triable by jury — 

Applicability of this section. — Where by mistake an offence which 
is triable 'with the aid of assessors is tried by jury, the Judge, when he 
discovers the mistake, may treat the trial as legal and refer the case to 
the High Court under this section if he disagrees w’ith the verdict of 

•6, (’40) AIR 1940 Nng 17 (36) : 41 Cri L Jour 289 : I L E (1940) Nag 394 (FB), 

Duttatraya SadasUiv v. Emperor. (Per Bose J.)i 

(’20) AIR 1920 Mad 170 (171) ; 43 Mad 744 : 21 Cri L Jour 466, In re Subbiah 
Thevcin. (Per Sadasiva Aiyar, J. — Spencer, J., dissenting.) 

1’20) AIR 1920 Pat 674 (676) ; 21 Cri L Jour 278, Emperor v. Mt. Zohra. 

(’09) 10 Cr. L. J. 32 (35) : 36 Cal 629 : 2 I. C. 497, Emperor v. Annada Charan. 

(’22) AIR 1922 Pat 348 (351) : 23 Cri L Jour 421, Emperor v. Punit Chain. (Per 
Jwala Prasad, J. — Coutts, J., contra.) 

•(’26) AIR 1926Nag308(309):22NagLE42:27Cr.L.J.773, Emperorv.Kankaya. 

(’29) AIR 1929 Nag 84 (85) : 30 Cri L Jour 310, Emperor v. Titkaram. 

■(’33) 34 Cri L. J. 411 (412) : 142 I. C. 785 (Nag), Emperor v. Baliram Krishna ji, 

[See also (’15) AIR 1915 Lah 135 (136) : 16 Cri L Jour 587 (588), Emperor v. 

Walter Turner.) 

7. (’40) AIR 1940 Nag 17 (36) ; 41 Cri D Jour 289 : I L R (1940) Nag 394 (FB), 

Dattatraya Sadashiv v. Emperor. (Per Bose, J.) 

'8. (’24) AIR 1924 Mad 232 (233) : 25Cr.L. J. 145, Nanni Kudumbanv. Emperor. 

•9. (’24) AIR 1924 Cal 321(322):51Cal 347:25 Cr.L.J. 75S,Emperorv.DhananjayEoy. 

Note 14 

•1. (’35) AIR 1935 Cal 184 (189): 62 Cal 572: 36 Cr. L. J. 803 (FB), Bafigueuddin 
Ahmad v. Emperor. 

.(’40) AIR 1940 Nag 17 (29) : 41 Cri L Jour 289 : ILR (1940) Nag 394 (FB), 

Dattatraya Sadashiv v. Emperor. 

■(’37) AIR 1937 All 195 (196) : 38 Cri L Jour 465 : ILR (1937) All 419, Manjia v. 

Emperor. (Obiter.) 

(’37) AIR 1937 Bom 60 (62) : 38 Cri L Jour 327, Emperor v. Md. Adam Chohan. 

■(’95) 19 Bom 749(762), Queen-Empressx.Bamachandra Govind Harshe. (Obiter.) 

(’79) 1879 Pun Re No. 36 Cr, p. 105 (127), Empress v. Joseph Casorati. 

2. (’29) AIR 1929 Cal 244 (246) : 56 Cal 566 : 30 Cr. L. J. 1031, Debendra Narayan 
V. Emperor. (In this case further evidence -was not called.) 

See also S. 428 Note 2. 

3. (’02) 29 Cal 286 (297, 303): 6 C W N 254 (FB), In the matter of Horace Lyall. 

4. (’28) AIR 1928 All 207 (210):50 All 625:29 Cr.L. J.353 (FB), Biuperor v. Shera. 
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Notes lS-16 


the jury.^ "Where a charge is triable with the aid of the jury as assessors 
••(S. 269, siTb-s.(3)), but is tried by the jury and a verdict is given, the 
in'oeedure, though irregular, is legal and a reference is competent 
under this section.^ 

Sub-section (2) of this section which forbids recording of judgment 
of acquittal or of conviction, applies only to charges- which are tried 
by jury and not to charges which are tried with the aid of assessors. 
Thus, where a case is triable with regard to some of the charges by a 
jury 'and with regard to others with the jury as "assessors under S. 269, 
sub-s.{3), the mere fact that a reference is made with regard to the 
charges triable by jury does not absolve the Court from proceeding 
under S. 309 to judgment in respect of the other charges. The whole 
case should not be submitted.^ It has been held that in such a case 
the High Court can on the reference set aside the sentence passed by 
the Judge with regard to the offence triable with the aid of assessors 
(though not appealed against).^ 

See also Note 13 to section 309. 

16. Acquit or convict of any offence, etc. — It has been seen 
in Note 11 that the whole case is open to the High Court and it can 
come to its own conclusion therein. In hearing a reference under this 
section the High Court can acquit the accused or convict him of any 
offence of which the jury could have convicted the accused on the 

Note 15 

1. (’35) AIE 1935 Pnt 433 (435): 36 Cri L Jour 1502, Emiicror v. Bhagwate Sahu. 
(Ofience under S. 396, Penal Code.) 

2. (’99) 23 Bom 696 (697) : 1 Bom L E 114, Qticen-Einpress v. Jaijravi Harihliai. 
(Ofience of criminal misappropriation.) 

(’98) 25 Cal 555 (557), Surja Kurini v. Quccn-Emprcss. 

(’79) 4 Cal L E 405 (409), In re Bhootnath Daij. (OCence under S. 82 of Eegistra- 
tion Act triable by jurors as assessors.) 

See also S. 269 Note 3, S. 306 Note 3 and S, 309 Note 13. 

3. (’19) AIE 1919 Mad 19 (19) : 20 Cri L Jour 352, In rc Kavibala Naraj/ana, 
(’40) AIE 1940 All 260 (261) : 41 Cri L Jour 676 : ILR (1940) All 365, Emperor 

V. Ganga Bam, (S. 307 (2) does not include those charges which are not triable 
by jury at all but are triable by the Judge with the aid of assessors.) 

(’38) AIR 1938 Mnd 686 (086) : 39 Cri L Jour 864, In re Bojji Bcddi. (Judge is 
not competent to refer under S. 307 thfe case of oliences triable by assessors to 
High Court, nor can his reference give High Court jurisdiction to dispose of them.) 
(’32) AIR 1932 Bom 61 (62, 63) : 33 Cri L Jour 172, Emperor v. Ghanhasappa 
Baslingappa. 

(’32) AIR 1932 Mad 512 (512) : 55 Mad 715 : 33 Cr. L. J. 533, Banchaimutlm v. 
Emperor. 

(’06) 4 Cri L Jour 192 (193) : 8 Bom L E 599, Emperor v. Ealidas Bhndar. 

(’34) AIR 1934 Pat 424 (425) : 36 Cri L Jour 469, Emperor v. Lachman Gangota. 
(Reference of whole case to High Court when charges triable with the aid of 
assessors are not disposed of is premature.) 

(’08) 7 Cr.L.J. 236 (238):9 Bom LE 1057, Emperor 'v.Vyanhatsiiigh SavibJmsingh. 
[See however (’37) AIR 1937 Pat 662 (665) : 39 Cri L Jour 156, Emperor v. Haria 
Blioli. (Inconvenience of above procedure pointed out.)] 

See also S. 269 Note 7. 

4. (’22) AIE 1922 Bom 284 (287): 24 Cr. L. J. 923, Emperor v. Hasrat Mohani. 
[See however (’38) AIE 1938 Mad 686(686) : 39 Cri L Jour 864, In re Bojji Beddi. 

(Reference of case including oSences triable by jury and those triable with the 
aid of assessors — Reference cannot give jurisdiction to High Court to dispose of 
latter offences.)] 
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charges framed and placed before tbem.^ In cases falling -within Ss. 23T 
and 238, the accused can he convicted of an offence different from the^ 
one for -which he -was charged. So the High Court can, on hearing a 
reference under this section, convict the accused of an offence different 
from the one he -was charged "with, -within the limits imposed by those 
Wo sections.^^ Thus, in a case under S. 302 of the Penal Code the 
High Court can convict the accused of an offence under s. 30iA of that 
Code, even though the accused -was not specifically charged under that 
section since such a case comes under Ss. 237 and 233 of this Code.^ On 
a case submitted under this section the High Court can acquit the 
accused if it so thinks fit on facts noWithstanding that the jury have 
found the prisoner guilty^ and it can convict the accused notwith- 
standing that the jury have found the prisoner not guilty.'* 

See also the undermentioned case.® 

17. Procedure at the hearing of reference. — The High 
Court under this section on a reference against the verdict of acquittal 
must deal -with the case as an appeal by the prosecution.* In such a 
■case the Gro-wn is the party who asks for a conviction and the 
prosecutor must begin the case and satisfy the High Court that there 
is a case calling upon the prisoner for an answer." 

18. Notice of reference, — This section is silent as to whether 
■any notice of reference to the accused is necessary. It is, however, 
fair to him that such notice should he given and that he should have 


Note 16 

1. (’19) AIB 1919 Cal 193 (197): 20 Cr.L.J, 223, Emfcror v. Chhanoo Lai Baiiia, 
la. (’77) 3 Call89 (191, 192),A??n23rcssv.jBra»-ai Mirdha. (Charge under S. 302/149 

and S. 326/149 — Can be convicted under S. 143, Penal Code.) 

•(’14) AIE 1914 Mad 425 (428) : 37 Mad 236 : 13 Cri L Jour 739, In re Adahala. 
(Can convict under S. 326, Penal Code, -where the charge was only under S. 397, 
Penal Code.) 

(’24) AIE 1924 Bom 450 (451): 26 Cr.L.J. 211, Emperor v. Charles John Walher. 
(Charge under S. 304, conviction under S. 304A.) 

•(’95) 22 Cal 1006 (1009,-1010), Qweeav. Sitanath. (Can convict under S. 365, Penal 
Code, even though the charge was only under Ss. 366 and 376, Penal Code.) 
See also S. 238 Note 5. 

2. (’15) AIB 1915 Bom 297 (298): 16 Cr.L.J. 305, Emperor y.BamavaChannappa, 

3. (’73) 20 Suth -W E Cr 1 (4): 11 Beng L E 14, Empress v. Eoonjo Lcth. 

'(’26) AIE 1926 Cal 1034 (1037): 27 Cr.L.J. 1341, Emperor v. Takzib. (Unanimous 
verdict of guilty set aside and accused acquitted.) 

•(’87) 14 Cal 42 (46) (P B), In re Gibbons. 

■4. (’35) AIE 1935 All 970 (970): 37 Cri L Jour 135, Emperor v. Sri Kisan. (The 
High Court has undoubted jurisdiction to disregard the verdict of the juryand to 
convict the accused if it is of opinion that the verdict of the jury was perverse.) 
'(’73) 19 Suth W E Cr 38 (39), Queen v. Oottum Dhoba. 

(’78) 2 Cal LEI (2), In the matter of Tiluckdharce. 

(’78) 3 Cal 623 (625): 2 C L E 304, Empixss v. Sahae Mae. 

•(’24) AIE 1924 Cal 718 (721): 51 Cal 469:26 Cr.L.J. M,Emperor y.Bansi Sheikh, 
(’75) 24 Suth -W E Cr 80 (81), Queen v. Nityo Gapal Dass. 

(’21) AIR 1921 Sind 145 (147); 16 SLE 143: 26 Cr.L.J. 609, Emperor y.Md. Bux. 
5. (’27) A IB 1927 Cal 949 (950): 28 Cri L Jour 449, Kasem Ali v. Emperor. (Two 
accused charged under S« 120-B, Penal Code — Charge not showing complicity of 
any other person in conspiracy — One of the accused convicted of conspiracy and 
the case of the other accused referred under S.307 — Latter acquitted on reference 
• — Conviction against the other accused cannot remain and must be set aside.) 

Note 17 

1. (’73) 20 Suth W E Cr 70 (71) : 13 Beng L E App 20, Queen v. Nabin Chunder. 

2. (’73) 20 Suth W E Cr 33 (33), Queen v. Bam Chum Ghose. 


Section 307 
Notes 16-18 
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Section 308 


time to bring forward any objection be may have to recommendations 
gi the Sessions Judge.^ 

19. Difference between Judges hearing reference — Pro- 
cedure. — Where a reference is heard by two Judges and they differ 
in their opinions, the decision is not to be governed by the opinion of 
the senior Judge ; the matter must be referred to a third Judge in the 
manner required by section 429.^ 

20. Appeal. — Inasmuch as no judgment of acquittal or of 
conviction is to be recorded whore a reference is made under this 
section, there can be no appeal as from a Sessions Judge to the High 
Court.^ But where no reference is made, it is clear that the judgment 
that must follow the verdict will be appealable under Ss. 417“ and 418. 

A judgment passed by the High Court on a reference under this 
section is itself not open to appeal to the High Court.^ 

G. — Re-trial of Aemised after Discharge of J nry. 

308 .= Whenever the ;]ury is discharged, the 
Re-trial of accused acciised shall be detained in custody 
after discharge of jury. Qp on bail (as the case may be), and 

shall be tried by another jury unless the Judge 
considers that he should not be re-tried, in which case 
the Judge shall make an entry to that effect on the 
charge, and such entry shall operate as an acquittal. 

1. Legislatiye changes. — There was no section corresponding 
to this in the Codes of ISGI and 1872. This section was first introduced 
in the Code of 1SS2. 

2. “Whenever the jury is discharged.’’ — See Section 282 Note 2. 

3. Re-summoning of a jury. — In the undermentioned case,^ 
Rankin, J., observed as follows ; 

“With reference to the question, whether, had we thought that the discharge 
of the jury was illegal, we would have ordered a re-summoning of the old jury, 
I only desire to say for myself that it would require very strong circumstances 
indeed to make me give an order for the re-summoning of a jury that have been 
at large since the 16th of August. Taking one thing with another, it would require 

* 1882 ; S. 308; 1872 and 1861 —Nil. 


Note 18 

1. (’73) 19 Suth W R Or 38 (39), Queen v. Oottam Dlioba. 

(’73) 20 Suth W E Or 33 (33), Queen v. Bam Glnirn Ghose., 

Note 19 

1. (’94) 15 Bom 452 (474,- 475), Queen-Empress v. Dada Ana. 

(’05) 2 Cal L Jour lln (77k), Emperor v, Purna Hasra, 

(’16) ate 1916 Mad 783 (785) : 16 Cri L Jour 440, Ik re Irula Sadarjan. 

Note 20 

1. (’29) AIR 1929 Mad 135 (137) : 30 Or. L. J. 843, Mottayya Pillai v. Emperor, 

2. (’78) 2 Bom 526k (526ji), In re Hari Ghanu. , 

3. (’94) 1894 Eat 691 (691), Queen-Empress v. Adveppa, 

Section 308 — Note 3 

1. (’27) AIE 1927 Cal 199 (200) : 28 Cri L Jour 141, Emperorv.Monmofha Nath, 
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some little further time before the case possibly could be re-started and it 


■would be improper and inconvenient for persons to be re-summoned who have been 
released from their oath as jurors by an order of discharge and who, therefore, • 
have been perfectly entitled in the interim to discuss the matter either with their 
friends or with the accused or -with anybody they like. Such an order as that, 

I hope, will never be made by this Court except in very exceptional circumstances.” 

5. “The Judge shall make an entry.” — In an order under 
this section that the accused should not be re-tried, the Judge cannot 
pass remarks implying the guilt of the accused.^ But the Judge can 
record his opinion that the accused is innocent.’ 


H — Conclusion of Trial in Cases tried witli Assessors. 


309/^ (i) When, in a case tried with the aid 
Delivery of opinion of assessois, the CRse for the defence 
of assessors. and the prosecutor’s reply (if any) 

are concluded, the Court may sum up the evidence 
for the prosecution and defence, and shall then require 
each of the assessors to state his opinion orally on all 
the charges on which the accused has been tried, and 
shall record such opinion, and for that purpose may 
ask the assessors such questions as are necessary to 
ascertain what their opinions are. All such questions 
and the answers to them shall be recorded. 


(2) The Judge shall then give judgment, but in 
Judgment, doing SO shall not be bound to conform to 

the opinions of the assessors. 

(3) li the accused is convicted, the Judge shall^ 
unless he proceeds in accordance with the provisions 
of section 562, pass sentence on him according to law. 


The words “on all the charges on which the accused has been tried” and the 

words “and for that purpose shall be recorded” in sub-s.{l) and the words 

“unless he proceeds in accordance with the provisions of S. 562" in sub-s.(2) were 
inserted by the Code of Criminal Procedure (Amendment) Act, XVIII of 1923. 


* Code of 1898, original S. 309. 

309. (1) When, in a case tried with the aid of assessors, the case for the 
Delirerv of ovininn<i ^e^en^e and the prosecutor’s reply (if any) are concluded. 
of a'^scssors ^ ^ the Court may sum up the evidence, for the prosecution 

^ " ' ' and defence, and shall then require each of the assessors 

to state his opinion orally, and shall record such opinion. 

Tudament Judge shall then give judgment, but in doing so 

^ ' shall not be bound to conform to the opinions of the assessors. 

(3) If the accused is convicted, the Judge shall pass sentence on him 
according to law. 

1882:3.309; 1872 : Ss. 255, 261, 262; 1861:3.324. 


Section 308- 
Notes 8-4 


Section SOS 


Note 4 

1. (’29) AIR 1929 Sind 145(146):23 SLR 397:30 Cr.L. J. 877, Mir Ahmad v. Empe ror.- 

2. (’35) AIR 1935 Sind 189 (191) : 36 Cri L Jour 1359, Premchand v. Emperor, 
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Synopsis 


1. Scope of the section. 

2. Summing up of evidence by 

Judge to assessors. 

3. Delivery of opinions of assessors. 

4. Retirement of assessors to 

consider their opinions. 

5. Each assessor to be asked his 

opinion. 

6. Assessor’s opinions to be 

stated orally. 

7. Opinion to be given on all 

the charges. 

8. Conviction for offence 
different from that on 
which opinions of asses- 
sors were taken. 


9. Recording of opinions. 

10. Questioning assessors. 

11. Reasons for opinions, if 
may be asked. 

12. “The Judge shall then give 
judgment.” 

13. Judge not bound to conform 

to the opinions of the asses- 
sors. 

14. Opinions of assessors 
recorded by one Judge — 
Judgment delivered by his 
successor — Legality. 

15. Sentence. 


Other Topics (viisccllancous) 


Assessors case tried as jury case — Pro- 
cedure. See Note 13. 

Assessors not to be cross-examined. See 
Note 11. 

Assessors’ opinion based on evidence 
and not on personal knowledge. See 
Note 13. 

Consultation by assessors. See Note 4. 

Double capacity of jurors and assessors 
to be explained. See Note 2. 

Duty of Judge to assist assessors. Sec 
Note 10. 

Further opinion. Sec Note 10. 

Individual opinion and not concurrence. 
See Note 5. 

Judge unable to record — Procedure. See 
Note 2. 

Judge’s opinion not to be forced on 
assessors. See Notes 2, 3 and 11. 


Legislative changes. See Note 2, 

Medical evidence after opinion. See 
Note 12. 

No amendment of charge after taking 
opinion of assessors. See Note 8. 

No cancellation of trial after opinion. 
See Note 12, 

No local inspection after opinion. See 
Note 12. 

No trial after taking opinion. See Note 12. 

Object of summing up. See Note 2. 

Omission to ask for or record opinion — 
Effect. See Notes 3 and 5, 

Opinion and not bare result. See Note 9, 

Opinion of committing Magistrate. See 
Note 12. 

Record of summing up. See Note 2. 

Weight to assessors’ opinion. See Note 13. 


1. Scope of the section. — The Code provides for two modes of 
trial before the Sessions Court — 

(1) trial by jury, and 

(2) trial with the aid of assessors. 

Sections 297 to 307 provide for the j)rocedure to be followed at the 
conclusion of a trial by jury after the arguments on either side have 
been completed. This section provides for the procedure to be followed 
at the conclusion of a trial with the aid of assessors. The following are 
some of the important points of distinction between the verdict of a 
jury and the opinions of assessors^ ; 

<l) The verdict of a jury is conclusive, though the Judge disagrees with 
it, unless he considers it fit to submit the ease to the High Court 


Section 309 — Note 1 

1. (’01) 24 Mad 523 (537, 533) ; 2 Weir 340 : 11 M L J 241, King-Emperor v, 
Thirumal Beddi. ■ ' 

(’12) 13 Or.L.J. 677 (678) : 16 Ind Gas 325 (Bom), Emperor v. Shankar Bahuant. 
(1865) 3 Suth W R Or 21 (21), Queen v. Bushmo Anant. 
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under S. 807. But in a trial 'U'itli the aid of assessors, the Judge is 
not bound to pronounce judgment in accordance with the opinions 
of the assessors, although in delivering his judgment he is bound 
to take into consideration the opinions of the assessors. See Note 13. 
<2) The jury form a body and their verdict is the verdict of the body. 
But in the case of a trial with, the aid of assessors, the assessors do 
not form a body ; each acts and expresses his opinion individually. 
See Note 5. 

<3) In the ease of a trial by jury the Judge’s charge to the jury is an 
essential part of the procedure; while in a trial with the aid of 
assessors, it is left to the discretion of the Judge whether or not to 
sum up the evidence to them. See Note 2. 

<4) The jury are entitled to retire for mutual consultation before 
delivering their verdict; the assessors are not so entitled, although 
the Judge may permit such consultation. See Note 4. 

2. Summing up of evidence by Judge to assessors. — While 
it is obligatory on the Judge to charge the jury, summing up the 
evidence and laying down the law by which they are to be guided 
(s. 297), this section confers a discretion on the Court to sum up the 
evidence for the prosecution and the defence.^ This provision was first 
introduced into the section in the Code of 1882," but even prior to it, it 
was held that the Court had a discretion to sum up the evidence for 
the benefit of the assessors.® The object of the provision is to enable 
the Sessions Judge in long or intricate cases to iilace the evidence in 
an intelligible form before the assessors so as to assist them in arriving 
at a reasonable conclusion ; the iirovision should be resorted to only in 
such cases.^ In summing up the evidence, the Judge should not obtrude 
on the assessors his own opinion on the value of the evidence.® When 
at the same trial, an accused is tried by jury for some offences and by 
the Court with the aid of the jurors as assessors for other offences (s. 269, 
sub-s.(3)), the Judge in summing up the evidence should explain to 
the jurors the double capacity in which they are acting.® As to the 

fl865) 3 Suth tv B Or 6 (6), Queen v. 3It. Mina Nuggerhliatin. 
iSee also (’39) AIB 1939 Lah 475 (476, 477) : 41 Cri L Jour 55 : 1 L R (1939) Lah 
243, Emperor v. Pahlu. (A juror stands on a higher footing, speaks with greater 
authority and takes a larger share in the decision of a criminal case than does 
an assessor and it may be taken as axiomatic, therefore, that in the absence of 
a specific prohibition an objection that could not be upheld regarding a juror 
would be ruled out in the case of an assessor — Per Ram Lall, J., in Order of 
Reference.)] 

Note 2 

1. (’12) 13 Or. L. J. 497 (497) : 40 Cal 163 : 15 1. C. 641, Nasimiiddi v. Emperor. 

2. (83) 9 Cal 875 (876) : 12 C. L. R. 506, Sliadulla Rowladar v. Empress. 

(’01) 24 Jlad 523 (537): 2 Weir 340 ; 11 ML J 241, King-Emperor v. Thirumal Eeddi. 
(’69) 11 Suth W R Cr'39 (39) : 7 Beng L R 6771, Queen v. Joge Poly. 

3. (’66) 5 Suth W R Cr 70 (71), Queen v. Burgo Barick, 

(’71) 15 Suth W R Cr 25 (26) ; 7 Beng L R 63, Queen v. Amiruddin. 

4. (’83) 9 Cal 875 (876)’ : 12 C. L. R. 506, Sliadulla Rowladar v. Empress. 

(’01) 24 Mad 523{537):2 Weir 340: llUJjJ 2il,Ei7ig-Empcror \. Thirumal Beddi. 

5. (’83) 9 Cal 875 (876) : 12 C. L. R. 506, Sliadulla Rowladar v. Empress. 

€. (’02) 2 Weir 334 (334), In re Sivaga. 


Section 309 
Notes 1-2 


2Cr.ll2, 
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recording of the summing up, see the undermentioned case/ 

3. DeliYery of opinions of assessors. — In a trial by a 
Sessions Court with the aid of assessors, the Judge is not bound to 
deliver judgment in conformity with the opinions of assessors (see 
Note 13) ; but he is bound to take the opinions of the assessors before 
convicting or acquitting the accused.^ Even where the accused admits 
his guilt (after the prosecution evidence, in a case where originally 
he pleaded not guilty), he cannot be convicted without taking such 
opinions/ The power (under s. 289) to record a finding of not guilty' 
and acquit the accused at the conclusion of the case for the prosecution 
without calling on the accused to enter on his defence and without 
recording the opinions of the assessors, is confined to eases where there 
is no evidence in support of the prosecution. Where such is not the 
case the Judge is bound to record the opinions of the assessors under 
this section though he considers the evidence for the prosecution to 
be unreliable.^ The omission to ask for and record opinions is not 
a mere irregularity curable under S. 537.'* But where a prosecution is 
withdrawn under section 494, the accused is entitled to be acquitted 
irrespective of the opinions of the assessors and such opinions need 
not be recorded before he is acquitted.** 

4. Retirement of assessors to consider their opinions. — 
This section makes no provision as to the right of the assessors to 
retire to consider their opinions (compare S, 300 in the case of jurors). 
The matter is left to the discretion of the Judge. Though he may, in 
his discretion, allow the assessors to consult each other before giving 
their opinions,* he is not bound to do so as he is entitled to have 

7. (’83) 9 Cnl 875 (876, 877) : 12 G. L. R. 506, Sliadtdla Hotvladar v. Evipress. 
(If the Judge is incapable himself of recording the heads of summing up to the 
assessors he should avail himself of the services of some court-officer or direct 
it to be done by some independent person but should not ask the pleader for the 
prosecution to do so and rely on his work as correct.) 

Note 3 

1. (’38) AIR 1938 Cal 551 (552) : 39 Cri L .Tour 835, Nirmal Kumar v. Emperor. 
(’05) 2 Cri L Jour 609 (610) : 7 Bom L R 731, Evtpn'or v. Bai Nani. 

2. (’05) 2 Cri L Jour 609 (610) ; 7 Bom L R 731, Emperor v. Bai Nani. 

3. (’88) 10 All 414 (416, 417): 1888 All W N 129, Quecn-Empress v. Munna Lai. 
(’83) 9 Cal 875 (877) : 12 Cal L E 506, Shadulla Jloioladar v. Emimess. 

(’92) 16 Bom 414 (422), Qticcn-Em press v. Vajiram. (10 All 414, followed.) 

(’95) 9 C P L R Cr 24(25), Empress v.Tularam. (10 A11414, 16 Bom 414, followed.)' 
(’89) 2 Weir 391 (391, 392). 

See also S. 289 Note 7. 

4. (’88) 10 All 414 (417, 418) : 1888 All W N 129, Queen-Empress v, MnnnaLal, 
(’12) 13 Cri L Jour 497 (497) : 40 Cal 163 : 15 I. C. 641, Nasvnuddi v. Emperor. 
(’05) 2 Cri L Jour 609 (610) : 7 Bom L R 731, Emperor v. Bai Nani. 

[Sec (’71) 15 Suth W R Cr 3 (3), Queen v. Bhugivan Ball. (No legal conviction' 
can take place unless the opinion of the assessors is taken on the whole of the 
evidence in a case.)] 

[But see (’75) 1 All 610 (611), In the matter of Narain Das.l 
See also S. 289 Note 11. 

5. (’86) 1886 Eat 307 (307), Queen-Empress v. Chenhasapa. , 

Note 4 

1, (’87) 1887 Pun Re No, 41 Cr, p. 95 (97), Hassan Khan v. Empress. (The more 
correct way in such a case would be to put them in a room where no one could 
have access to them.) 

(’15) AIR 1915 Mad 1036 (1037) : 16 Cr. L. J. 717 (718), In re Semiimalai Goun- 
dan. (There is no provision to prevent consultation between assessors.) 
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before him the independent and individual opinion of each of the 
assessors.^ 

5. Each assessor to be asked his opinion. — In a trial by 
jury, the jury form a body and the verdict is that of the body. But in 
a trial by the Court Tvith the aid of assessors, the assessors do not form 
a body ; but each assessor acts and expresses his opinion individually.^ 
Hence, it is the duty of the Judge to ask each assessor individually 
his opinion and record it separately.' Where the opinions of some of 
the assessors are not asked for and recorded, the trial is vitiated by an 
illegality? But where the' opinions of all the assessors are asked for, 
the fact that, on its being found that all of them are of the same 
opinion, such opinion is recorded in a joint statement, instead of 
separately, is only an irregularity curable by section 537.'^ 

6. Assessors’ opinions to be stated orally. — The section 
requires the opinions of the assessors to be stated orally. The sub- 
mission of written opinions by the assessors is not contemplated 
by the section.^ But the giving of opinions in writing is only an 
irregularity which wiU not vitiate the proceedings unless it has 
occasioned a failure of justice." 

7. Opinion to be gi-yen on all the charges. — A distinct opinion 
on each charge on which the accused has been tried must be taken and 
recorded.^ It has been held by the Oudh Chief Court that a failure to 

2. (’15) AIE 1915 Mad 1036 (1037) : 16 Cri L Jour 717 (718), In re Sennimalai 
Goundan. (It is no irregularity to refuse consultation.) 

(’01) 24 ilacl 523 (537) ; 2 Weir 340 : 11 M L J 241, Eing-Emperor v, TMrnmal 
Bcddi. (Assessors are not to retire for consultation and form their opinions.) 

Note 5 

1. (’01) 24 Mad 523 (536, 537) : 2 Weir 340 : 11 M L J 241, Eing-Emperor v. 
Tliirumal Bcddi. 

[See (’39) AIK 1939 Lah 475 (477) : 41 Cri L Jour 55 : I L R (1939) Lah 243, 
Emperor v. Pahlu. (An assessor does not form an essential part of the Sessions 
Court — Per Bam Lall, J., in Order of Keference.)] 

2. (’92) 14 All 502 (506) ; 1892 AWN 95, Queen-Empress v. Mnlua. (Record of 
opinion of one assessor only when there were two — Irregularity.) 

(’79) 4 Cal L R 405 (409), In re Bhootnath Dey. 

(’01) 24 Mad 523 (537) : 2 Weir 340: 11 M L J 241, Eing-Emperor v. Thirumal, 
(’83) 9 Cal 875 (877) : 12 C L R 506, Shadulla Howladar v. Empress. 

(’87) 1887 Pun Re No. 41 Cr, p. 95 (97, 98), Hassan Elian v. Empress. (Where 
however, the assessors are all of same opinion, it is only a matter of form whether 
their opinions are taken down once or repeated five times, where there are five 
assessors.) 

(1865) 4 Suth W R Cr L 9 (10), (Each assessor should be asked to state his indivi- 
dual opinion, and not merely signify concurrence with his co-assessor.) 

[Sec (’38) AIR 1938 Cal 551 (552) : 39 Cr. L. J. B35, Nirmal Ewnar v. Emperor."] 

3. (’03) 26 Mad 598 (599) : 2 Weir 333, Bamdkrishna Beddi v. Emperor. (S. 269 
(3) — Opinions of all jurors as assessors not taken — Illegal.) 

4. (’87) 1887 Pun Re No. 41 Cr, p.'95 (97, 98), Hassan Elian v. Empress, 

(’92) 14 All 502 (506) : 1892 All W N 95, Qtieen-Empress v. Mulua, 

Note 6 

1. (’12) 13 Cr.L.J. 433 (433, 434):39 Cal \XBil51.C.B5,EalitCliandra'r.Emperor. 

2. (’25) AIR 1925 P C 130 (131) : 6 Lah 226': 52 Ind App 191 : 26 Cr. L, J, 1059 
(PC), Begu v. Emperor. (Such point ought to be raised at the trial.) 

Note 7 

1. (’28) AIR 1928 Nag 257 (261) : 29 Cri L Jour 561, ilff. Slicvanti v. Emperor. 
(’35) AIR 1935 Sind 23 (23, 24) : 28 S. L. R. 295 : 36 Cr. L. J. 504, BiitOY. Emperor. 


Section 309 
Notes 3-7 



Section 309 
Hotes 7-9 


1780 DELIVERY OP OPINION OP ASSESSORS 

comply with tlie section in this respect renders the trial illegal.^ 

8. Gonviction for offence different from that on which 
opinions of assessors were taken. — After the opinions of the 
assessors have been taken, it is not open to the Court to add to or 
alter the charge (s.227.) But if a case falls within the purview of S. 237 
or S. 238, the accused can be convicted of an offence different from 
that on which the opinions of the assessors were taken.^ Thus, where 
the accused is charged under s. 302, Penal Code (murder) and the 
opinions of the assessors are taken on such charge, it is open to the 
Sessions Judge (in a proper case) under s.- 237 to convict the accused 
under S. 201 of the Penal Code (causing disai^pearance of evidence of 
the offence by removing the dead body), though the opinions of the 
assessors are not taken on such offence.^ Similarly, (in a proper 
case) an accused can he convicted under S. 403, Penal Code (criminal 
misappropriation), though the charge against him was under S. 395, 
Penal Code (dacoity), and the opinions of the assessors were taken only 
on such charge.® 

9. Recording of opinions. — The opinions of assessors should 
be recorded correctly^ and fully.® They should be recorded in the very 
words used by each assessor immediately after he delivers his opinion.® 
It was held in the undermentioned case^ that the failure to record 

iSeo (’74) 22 Suth W R Or 34 (84, 35), Queenv, Matam Mai, (Case decided under 
1872 Code — Charge of murder and culpable homicide — Held, intention of 
Legislature was that assessors should give definite opinions whether prisoner was 
guilty of either offence.)] 

2. (’34) AIR 1934 Oudh 354 (358) : 35 Cr. L. J. 1066 : 10 Luck 119, Lai Behari 
Shigh V. Emperor. , 

Note 8 

1. (’25) Am 1925 P C 130 (131) : 6 Lah 226 : 26 Cr. L. J. 1059 : 52 Ind App 191 
(PC), Begu v. Emperor. (Ss. 302 and 201, Penal Code.) 

(’28) AIR 1928 Bom 130 (133, 134) : 52 Bom 385 : 29 Cr. L. J. 403, Emperor v. 
Ismail Khadirsdb. (Accused charged under S. 302, Penal Code — Acquittal — 
Government appeal — Conviction by High Court of ofience under S. 193, Penal 
Code, though opinions of assessors were not recorded in I'egard to S. 193 — Legal.) 
(’29) Am^ 1929 Sind 147 (148) : 30 Cr. L. J. 875, Haroon v. Emperor. (Ss. 403, 
and 395, Penal Code.) 

[But see (’24) AIR 1924 Bom 246 (247) : 26 Cri L Jour 394, Appaija Baslmgappa 
V. Emperor. (Submitted not good law in view of A I R 1925 P C 130.) 

(’02) 2 Weir 334 (334), In re Sivaga. (Do.) 

(’98) 2 Weir 301 (301, 302), In re Perumal Nadan. (Do.) 

(1864) 1 Suth W R Or 40 (41), Queen v. Dyee Bliola. (Do.)] 

2. (’25) Am 1925 P C 130 (131) ; 26 Cr. L. J. 1059 : 6 Lah 226 : 52 Ind App 191 
(PC), Begxt. v. Emperor. 

3. (’29) AIR 1929 Sind 147 (148) : 30 Or. L. J. 875, Haroon v. Emperor. 

Note 9 

1. (’91) 1891 All W N 145 (146), Empress v. Barmajit. (Opinion of assessors 
recorded as “guilty” when the opinion was “not guilty”.) 

2. (1900) 2 Bom L R 323 (324), Queen-Empress v. FaMra. (Opinions of assessors 
should be recorded otherwise than by simple statement that assessor No. 1 found 
all the accused not guilty and that assessor No. 2 concurred in such opinion.. But 
reasons for the opinions should ’be briefly stated.) 

3. (’21) Am 1921 ^at 109 (115) : 6 Pat L Jour 147 : 22 Cri L Jour 417, Faixi 

Santal v. Emperor. ' 

(’86) 1886 All W N 22 (23), Empress v. Tikaram. (Opinions of assessors should 
be recorded as they are expressed, without any influence from the Judge.) 

4. (’34) Am 1934 Pat 561 (564):13 Pat 729:36 Cr. L. J. 17, BJiikari v. Emperor, 
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the opinions of the assessors vitiated the proceedings and that the 
conviction must he set aside. 

10. Questioning assessors. — This section empowers the Judge 
to ask the assessors such questions as are necessary to ascertain what 
their opinions are. Thus, if there is anything obscure in the opinions 
expressed hy the assessors, the Judge can clear up the obscurity by 
questioning the assessors.^ Sometimes it may become the duty of the 
Judge to assist the assessors by putting them specific questions 
concerning the facts of the case. Thus, when there is a mixed question 
of fact and law to he decided, as for instance, a question of private 
defence, it may be necessary to ask the assessors specific questions on 
the facts on which the law will turn.^ But the Judge should allow 
the assessors, in the first instance, to give their opinions in their own 
way and when they have completed their statements, it would be open 
to him to question them to elucidate their opinions." In questioning 
the assessors they should first be asked to give their opinions as to 
what happened and then, if necessary, to give a further opinion on 
such matters as intention, knowledge, etc.* 

11. Reasons for opinions, if may be asked. — There is a 
conflict of decisions as to whether the assessors may be asked to give 
reasons for their opinions. In a decision of the Madras High Court, it 
has been held that, as in the case of jurors, so also in the case of 
assessors, the Judge ought not to ask the assessors to give reasons for 
their opinions beyond what is necessary to decide whether they have 
understood the case,^ On the other hand, it has been held by the 
Bombay High Court that the assessors can and should be asked to give 
reasons for their opinions.^ A similar view was held by the Calcutta 
High Court in certain old decisions.® The Chief Courts of the Punjab 
and Lower Burma were also inclined to the same view.* This view 

Note 10 

1. (’12) 13 Cr. L. J. 497 (497): 15 IndCas641:40Call63,jyflzi77n(ddi Emperor. 
(It is not open to the Judge to cross-examine the assessors.) 

2. (’18) AIE 1918 Pat 308 (310, 311): 3 Pat L Jour 653 : 19 Cr. L. J. 983, Simdar 
BuTish Singh v. Emperor. 

3. (’14) ABR 1914 Cal 456 (459):41 Cal 350:15 Cr. L. J. 385, Romesli v. Emperor. 
(’12) 13 Cri L Jour 497 (497):15 Ind Cas 641: 40 Cal 163, Easimuddi y. Emperor. 

(No power to question assessors until they have delivered their opinions orally 
and Judge has recorded such opinions.) 

4. (’29) AIB 1929 Lah 37 (37): 3.0 Cr. L. J. 378, Khewna v. Emperor, (e. g., whe- 
ther accused struck the deceased and if so, when, with what intention or know- 
ledge, etc.) 

Note 11 

1. (’31) 1931 Mad W N 1139 (1140), In re Kunnainmal Erislinan. (Such 
procedure is not warranted by this section and E. 245, (now E. 166) Criminal 
Eules of Practice.) 

2. (1900) 2 Bom L E 322 (323), Queen-Empress v. Mahadii Tuharam. 

(1900) 2 Bom L E 323 (324), QueenEmpress v. Fdkira. 

3. (1865) 3 Suth W E CrCir, p. 1 (1), Criminal Circular No. 4, 23rd June 1865. 
(1865) 3 Suth W E Cr 6 (6), Queen v. Mi. Mina Nuggerbhatin. 

(1865) 3 Suth W E Cr 21 (21), Queen v. Btishmo Anent. (Particularly when their 
opinion differs from that of Judge.) 

(’79) 4 Cal L E 405 (410), In re Bhootnath Bey. 

4. (’05) 1905 Pun Ee No. 48 Cr, p. 117 (117) : 1905 P L E No. 192 : 3 Cri L Jour 
132, Guranditta v. Emperor, (On difference of opinion between Judge and 
assessors, grounds of opinions of assessors should be recorded carefully.) 
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l>roceeds on the ground tliat in the case of a jury their verdict is a 
simple verdict of guilty or not guilty, 'syhile in the case of assessors, 
they merely give an opinion and its weight depends solely on the 
reason and sense on which it is supported.® 

In any view it is not open to the Judge to cross-examine the 
assessors; they must he allowed to give their in^epejident opinions 
on the case.® See also Note 13. 

12. “The Judge shall then give judgment.” — The section 
requires that on taking the opinions of the assessors, the Judge should 
proceed to deliver his judgment.^ He has no power, after the opinions 
of the assessors have been recorded, to cancel the trial and hold a fresh 
trial.^ Nor can he, at such stage, take fresh evidence® or make a local 
inspection'^ and base his judgment on such evidence or inspection. The 
judgment must conform to the . provisions of S. 3G7 of the Code, and 
must accordingly contain the reasons for the decision of the Judge, 
It is no compliance with that section if the Judge merely states that he 
agrees with the opinions of the assessors.® In delivering his judgment, 
though the Judge is not bound to conform to the opinions of the 
assessors, ho is entitled to take into consideration such opinions in 
arriving at his conclusions : see Note 13. But the Judge is not entitled 
to refer in his judgment to the opinion of the committiwj MagistrateP 

13. Judge not bound to conform to the opinions of the 
assessors. — Sub-sectiou(2) expressly provides that, in delivering his 
judgment, the Judge is not bound to conform to the opinions of the 
assessors.^ But the Judge can and should take into consideration such 

(’93-1900) 1893-1900 Low Bur Rul 126 (121); Nga Shan v. Empress. 

5. (1865) 3 Suth W E Or 6 (6), Queen v. Mt. Mina Nuggerbhatin. 

6. (’12) 13 Or. L. J. 497 (497) : 15 I. 0. 641 : 40 CsXlQZ, Nazimvddinx. Emperor. 

Note 12 

1. (’38) AIR 1938 Cal 551 (552) : 39 Cri L Jour 835, Nhmial Kumar v. Emperor. 

2. (’15) AIR 1915 Tiomli9(150):lGCr.Ij.J.82i,NathuEetuaY.Empcror. (S. 537 
not applicable.) 

3. (’93) 15 All 136 (136) : 1893 AWN 50, Queen-Empress v. Bamlal. (Evidence 
taken after assessors were discharged.) 

(’88) 1888 Pun Re No. 29 Cr, p. 59 (62), Hasan v. Empress. (Though opinions of 
assessors are again taken after such fresh evidence. Assessors adhering to first 
opinion — No prejudice.) 

(’70) 1870 Pun Re No. 14 Cr, p. 26 (26), Sooja^unl v. Crown. 

(’34) 35 Cr. L. J. 1002 (1005) : 149 Ind Cas 442 (Lah), Santa Singh v. Emperor. 
(Examination of chemical examiner called as court-witness under S. 540 after- 
assessors’ opinions were recorded — Procedure irregular — But conviction not set 
aside as in circumstances of ease, accused had suffered no prejudice.) 

(’89) 1889 All AV N 181 (184), Empress v. Jia Lai. (After recording assessors’ 
opinions taking opinion of Civil Surgeon concerning mental condition of accused is 
illegal.) 

4. (’18) AIR 1918 Low Bur 22 (23) ; 9 Low Bur Rul 88 : 19 Or. L. J. 54, Deya v. 
Emperor, 

5. (’38) AIR 1938 Cal 551 (552) : 39 Cri L Jour 835, Nirmal Kumar v. Emperor. 

6. (’75) 22 Cal 805 (810), Dewan Singh v. Queen-Empress, 

Note 13 

1. (’39) AIR 1939 Lah 475 (477) : 41 Cr. L. J. 55 ; ILE (1939) Lah 243, Emperor 
V. Pahht: (Opinion of an assessor based on personal knowledge may be ignored.) 
(’38) AIR 1938 Nag 52 (53) ; 39 Cri L Jour 105, Shaligram Ratanlal v. Emperor. 
(Though assessors’ opinions are entitled to consideration, they lack legal training 
which will enable them to distinguish suspicion from proof.) 
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opinions'® and althougli there is no express provision in the Code 
making it obligatory on the Judge to discuss in his judgment the 
opinions of the assessors, still, as a matter of practice, it is desirable 
that he should do so.^ 

The sub-section applies only to cases which are actually tried 
. with the aid of assessors. Where a case which is so triable is, as a 
matter of fact, tried by 3 urj% the Judge cannot treat the verdict of the 
jury as the opinions of assessors and pronounce judgment contrary to 
the verdict; but he must, if he disagrees with it, proceed under s. 307.® 
The opinions of the assessors which a Judge can take into account 
in pronouncing his judgment are opinions based on the evidence in the 
-ease. The Judge cannot refer in his judgment to the opinion of an 
assessor based on the latter’s 'personal knotoledgc.* 

See the undermentioned cases® which bear on the weight to be 
attached to the opinions of the assessors. 

15. Opinions of assessors recorded by one Judge— Judgment 
■delivered by his successor — Legality. — Where after hearing 


■(’01) 24 Mad 523 (537, 538) : 2 Weir 340, King-Emperor v. Thirumalai Bcddi. 
(’12) 13 Or. L. J. 677 (678) : 16 I. C. 325 (Bom), Emperor v, Shanker Bahuant, 
(’24) AIE 1924 All 511 (513) : 26 Cri L Jour 324, Lakhan v. Emperor. 

{Sec (’17) AIE 1917 P C 25 (28) : 44 I A 137 : 13 N L E 100 : 44 Cal 876 : 18 
Cr L J 471 (P C), Dal Singh v. Emperor.] 
la. (’38) AIE 1938 Eag 52 (53) : 39 Cri L Jour 105, Shaligram v. Emperor. 
(Espooially o£ intelligent assessors and especially when they consider a man guilty 
for it is so seldom that that happens in capital cases.) 

2. (’36) AIE 1936 Cal 527 (528);38 Cr.L. .J. 212;ILE (1937) 1 Cal 306, Jogpestvar 
Ghosh T. Emperor. (Accused tried at same trial for offence X by jury and for 
oGence Y with the aid of the jurors acting as assessors — Jury returning unani- 
mous verdict of not guilty with- regard to oGence X and as assessors expressing 
unanimous opinion in favour of acquittal in regard to oGence Y — Judge accepting 
jury’s verdict with regard to oGence X but rejecting their opinions as assessors 
with regard to oGence Y without giving any reason, and convicting accused of 
such oGence — Conviction set aside by High Court on appeal.) 

•(’33) ATE 1933 Lah 910 (911) : 35 Cri L Jour 168, Amip Singh v. Emperor. 

•(’05) 1905 Pun Be No 48 Cr, p. 117 (117) : 3 Cri L Jour 132:1905 P L E No. 192, 
Guranditta v. King-Emperor. 

■(’93-1900) 1893-1900 Low Bur Bui 126 (127), Nga Shan v. Queen-Empress. 

[Sec (’69) 6 Bom H C E Cr 55 (56), Reg v. Kala Karson. 

(’74) 22 Suth W E Or 34 (35), Queen v. Matain Mai.] 

3. (’98) 25 Cal 555 (556, 557), Swja Kurvii v. Queen-Empress. 

■(’79) 4 Cal L E 405 (408, 409), InreBlioofhnathDey. (Trial by jury upon charges, 
some of which triable by jury and some with aid of assessors — Jury by majority 
returned verdict of ‘not guilty’ on all charges — Judge convicted the accused upon 
the latter charges also — Conviction is illegal.) 

See also S. 269 Note 3, S. 306 Note 3 and S. 307 Note 15. 

-4. (’39) AIE 1939 Lah 475 (478, 479) : 41 Cri L Jour 55 : ILE (1939) Lah 243, 
Emperor v. Fahlu. (Assessor when expressing his opinion that accused is guilty 
adding ‘that he has personal knowledge of this matter acquired during investiga- 
tion — Be novo trial is not necessary — Proper course for the Judge is to ignore 
such opinion.) 

•(’75) 24 Suth W E Cr 28 (28), Queen v. Ram Churn Kurmohar. (Personal know- 
ledge of character of defence witnesses.) 

5. (’25) ALE 1925 Oudh 452 (452) : 26 Cri L Jour 1291, Behari v. Emperor. (In a 
case of identiGcation of ornaments of small value the opinions of assessors are of 
considerable value.) 

.(’34) AIE 1934 Lah 171 (173) : 36 Cri L Jour 491, Ali Mohammad^ v. Emperor. 
(Approver examined last — Counsel unable to question corroborative witnesses 
properly — Assessors unable to appreciate corroborative evidence — Opinions of 
■assessors lose their value.) 
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part of a ease a Judge is transferred or goes on leave, his successor 
must hear the case de novo from the beginning and not only from the 
point at .which the previous Judge left .the case,^ Even where the 
previous Judge is transferred or goes on leave after the opinions of the 
assessors have been recorded, the successor cannot pronounce judgment 
without hearing the case dc novo from the beginning and taking the ^ 
opinions of the assessors over again." (Compare S. 350 in the case of 
Magistrates.) 

15. Sentence. — If the accused is convicted, the Court has no 
discretion, unless it decides to proceed under S.562, to refuse to pass 
sentence according to law and, if the accused is found guilty on several 
charges, the Court is hound to pass sentence on each of the charges.^ 

The responsibility for the sentence rests with the Judge alone and 
where he differs from the assessors as regards conviction, he should 
not let their opinion weigh with him regarding the sentence. Hence, 
the fact that the assessors gave their opinions that the accused was not 
guilty is no reason for passing a lesser sentence.^ 


J. — Proced^tre in case of Previous Conviction. 

3 1 O. In the case of a trial by a jury or with 


* Code of 1898, original S. 310. 

p , 7 . • SIO. In the case of a trial by jury or with the aid of 

irocccmic %n where the accused is charged with an oGence, com- 

casc Of picvious ^ previous conviction for any oCence, the procedure 

conviction. down in sections 271, 280, 305, 300 and 309 shall be 

modified as follows : 

(a) The part of the charge stating the previous conviction shall not be read, 
out in Court, nor shall the accused be asked whether he has been previously 
convicted as alleged in the charge unless and until he has either pleaded guilty 
to, or been convicted of, the subsequent oCence ; 

(b ) if he pleads guilty to, or is convicted of, the subsequent oCence, he shall 
then he asked whether he has been previously convicted as alleged in the charge ; 

(c) if he answers that he has been so previously convicted, the Judge may 
proceed to pass sentence on him according^’ ; but, if he denies that he has been so 
previously convicted, or refuses to, or does not, answer such question, the jury, or 
the Court and the assessors (as the case may be), shall then hear evidence con- 
cerning such previous conviction and in such case (where the trial is by jury) it 
shall not be necessary to swear the jurors again. 

Code of 1882 : S. 310. 

Same except the following: In sub-s. (c), the words “hear evidence” were- 
substituted for the word "inquire.” 

Codes of 1872 and 1861 — Nil. 


Note 14 

1. (’08) 8 Cri L Jour 121 (123) : 8 C L J 59, Durga Charan v. Emperor, 

2. (’74) 21 Suth W R Cr 47 (47), Queen v. Gopi Noshyo. 

Note 15 

1. (’95) 22 Cal 805 (809), Dewan Singh v. Queen-Empress. (Case before amend- 
ment of 1923.) 

See also S. 245 Note 6, S. 258 Note 6 and S. 367 Note 10. 

2. (’39) AIR1939Pesh23(24):40Cr.L.J, 686, Alfa?! Gulmahnntd Shah v. Emperor. ^ 
(Accused, convicted under Ss. 302, 304 and 324, Penal Code — Judge’s refusal to- 
prescribe punishment under Ss. 304 and 324 is illegal.) 

3. (’33) AIR 1933 Nag 307 (309) : 34 Cri L Jour 1168 : 30NL E 9, Local Govern- 
ment V. Siirya Arjuna. 
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the aid of assessors 'when the accused 
conviction. ' is chaTged ^vith an offence and further 
charged that he is by reason of a previous conviction 
liable to enhanced punishment or to punishment of 
a different kind for such subsequent offence, the 
procedure prescribed by the foregoing provisions of 
this Chapter shall be modified as follows, namely : — 
fa j Such further charge shall not be read out in 
Court and the accused shall not be asked to 
plead thereto, nor shall the same be referred 
to by the prosecution, or any evidence adduced 
• thereon unless and until, 

' he has been convicted of the subsequent 
offence, or 

(ii)i]iQ jury have delivered their verdict, or 
the opinions of the assessors have been 
recorded, on the charge of the subsequent 
offence. 


(I) In the case of a trial held with the aid of 
assessors, the Court may, in its discretion, 
proceed or refrain from proceeding with the 
trial of the accused on the charge of the 
previous conviction. 


Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. When previous conviction should 

be referred to. 


4. Non-compliance with the section. 

5. Evidence as to previous convic- 

tion. See section 311. 

6. Proof of previous conviction. 

See section 511. 


Other Topics (miscellaneous) 

■ Non-applicability to trials before Magistrate. See Note 2. 

Eeoord to show when reference to prior conviction made. See Note 3. 

Eeference under section 307. See Note 1. 

1. Legislatiye changes. — This section has been substituted for 
the old section hy the Code of Criminal Procedure (Amendment) Act, 
SVm of 1923. 

Under the section as it stood before the amendment the accused 
could he asked about his previous conviction only if he pleaded guilty 
to or tvas convicted of the ' subsequent offence. The Court could not 
ask him about it -where the jury had given a verdict and the Court 
witliotit convicting him, made a reference to the High Court under 
S. 807.^ This disability has now been removed. 


Section 310 — Note 1 

1. (’07) 5 Cri L Jour 422 (423) : 30 Mad 134, Emperor v. Kandaswami Goundaiw 
[See also (1900) 2 Bom L E 336 (337), Queen-Empress v. Govind JhavryaJ] . 


Section 31C‘ 
Note 1 


/ 
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2i Scope and object of the sectioni — This provision of law 
has been taken from the English Statute law, 6 &’7 William iv, 
Chap. 3.^ It is based on the principle that a i^risoner on his trial 
ought not to be in-ejudiced by a statement of a previous conviction 
suffered by him.^ The section is imperative.® It is most essential that 
the procedure prescribed by it should be conducted with precision, 
regularity and close adherence to the rules laid down in this section.^ 
This section indicates the importance of the complete exclusion of 
the knowledge of previous conviction when weighing the evidence 
a,s to the truth or otherwise of the main charge.® 

It has been held in the undermentioned ease® that the fact that 
an accused is a registered member of a criminal tribe under the Criminal 
Tribes Act, VI of 1924, — a fact from which bad character can be inferred 
— should not, on the analogy of this section, be disclosed to the jury 
until after their verdict, lest their minds should be prejudiced. 

The section is applicable to trials before the Court of Session only 
and does not apply to trials before Magistrate.'^ As to trials before 
Magistrates, see section 255A. 

3. When previous conviction should be referred to. — The 

accused should not be asked about his previous conviction nor his plea 
•should be taken thereto until after — 

(1) his conviction for the subsequent offence,^ or 

(2) the jury have delivered their verdict,’® or the opinions of the 


Note 2 

1. (’87) 14 Cal 721 (727) (F B), Queen-Evi'gress v. Karticlc Chunder. 

2. (’87) 14 Cal 721 (727) (F B), Queen-Empress v. Karticlc Ghunder. 

.(’20) AIR 1920 Pat 351 (352):5FatLJ706:22Cr.L.J.219,Z’cfcaAMrv.F;ia2)eror. 
'(’30) ADR 1930 All 17 (19) : 31 Cri L Jour 8, Goliv. Emperor, (An. accused person, 
though he has several convictions behind him, is entitled to have his case treated 
as if it was not a foregone conclusion that he is guilty.) 

•(’24) AIR 1924 Rang 91 (91) : 1 Bang 520 : 25 Cri L Jour 618, Mmmg E Gyi v. 
Emperor, 

3. (’27) AIR 1927 Lah 774 (775) : 28 Cri L Jour 667, Baju v. Emperor, 

4. (’90) 1890 All W N 12 (13), Empress v. Jhinguri, 

5. (’39) AIR 1939 Sind 203 (205) : 40 Cri L Jour 770 : I L R (1939) Ear 677, 
Ghous Bakhsli v. Emperor, 

•(’24) AIR 1924Rang91(91);lRang520;25Cr.L.J.618, E Gj/iv, Emperor. 

(This principle is analogous to that of S. 54, Evidence Act.) 

•6. (’40) AIR 1940 Pat 14 (15) ; 40 Cri L Jour 833, Mosalicb Dome v. Emperor, 

7. (’23) AIR 1923 Cal 707 (707) : 50 Cal 367:25 Cr.L. J. 527, Deliri So7iar v. Emperor, 
•(’24) AIR 1924 Rang 91 (92) : lEang520 : 25 Cr.L.J. 618, Matmg E Gyiv, Emperor, 
■(’05) 2 Cri L Jour 227 (227, 228) (U B), Nga Te v. Emperor, 

Note 3 

1. (’20) AIR 1920 Pat 351 (351) : 22 Cr. L. J, 219 : 5 Pat L Jour 706, Teha Aliir 
V, Emperor, 

'(’90) 1890 All W N 12 (13), Empress v. Jhinghuri, 
f ’86) 1886 All W N 47 (47), Empress v. Suhlia. 

'(’07) 5 Cr.L.J. 422 (423) : 30 Mad 134, Emperor v. Kandaswami Goundan. (When 
reference is made to High Court under S. 307, accused cannot be asked to plead 
to previous conviction until after conviction by High Court.) 

•(’01) 28 Cal 689 (693) : 5 C W N 670, Tasin v. King-Emperor, 

(’66) 5 Suth W R Cr L 10 (10). 

'(’66) 5 Suth W R Cr 67 (68), Queen v. JcJian Mullich, 

<(1865) 3 Suth W R Cr 38 {38),EmpressY, Niitar ihmdle. (Previous conviction can 
only be used after conviction in determining the measure of punishment.) 
la. (’90) 1890 All W N 12 (13), Empress v. Jhinghuri, 
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assessors have been recorded, on the charge for the subsequent offence." 

The record should invariably show that no reference to the previous 
conviction was made until one or the other of the conditions mentioned 
in the section has happened.® 

Where a charge of i)revious conviction is tried, the accused cannot 
be examined about his previous conviction in such trial, unless there is 
on the record some legally admissible evidence to show the fact of the 
previous conviction;^ see section 342. 

4. Non-compliance with the section. — A non-compliance with 
the provisions of this section is only an irregularity which will not 
vitiate the trial unless the accused is shown to have been prejudiced 
thereby.^ 

5. Evidence as to previous conviction. — See Section 311. 

6. Proof of previous conviction. — See Section 611. 


311. Notwithstanding anything in the last 
When evidence of foiegoing SGction, Gvidence of the 
may be given. liievious conviction may he given at 

the trial for the subsequent offence, if the fact of the 

[See also (’40) Am 1940 Pat 14 (15) : 40 Cr.L..T. 833, jSIosahcli Dome v. Emiioror’ 
(Fact that accused is registered member of criminal tribe should not be disclosed 
to jury until after their verdict.)] 

2. (’20) AIB 1920 Pat 361 (351) : 22 Cr. L. J. 219 : 5 Pat L Jour 706, TeU Aliir 
V. Emperor. 

[Sec also (’66) 6 Suth W E Cr 72 (73), Empress v. Gopal Tlialioor. (Improper 
admission of previous conviction — It is, however, not clear whether this was 
done after the opinions were recorded.) 

(’67) 8 Suth W E Cr 11 (12), Empress v. Plioolcliand. (Do.)] 

3. (’39) AIE 1939 Sind 203 (204) : 40 Cr. L. J. 770 : I L E (1939) Ear 677, Ghous 
Balchsh v. Emperor. (Whole charge including the portion relating to previous 
conviction read out before the assessors gave their opinions — Accused’s statement 
in the lower court relating to the previous convictions and the subsequent oSences 
treated as a whole and read out before assessors gave their opinions — Held that 
the accused had been prejudiced and convictions were set aside.) 

'(’83) 12 Cal L E 555 (555), Kristo Bcliari Bass v. Empress. 

(’35) AIE 1935 Sind 115 (127, 128) : 29 Sind LB 121 : 36 Cr.L.J. 1310, Bhurasing 
V. Emperor. (Evidence as to previous conviction can neither be let in before the 
verdict, nor referred to by the Judge in his charge to the jury — Provisions in 
S. 54, Evidence Act, and Ss. 221 (7) and 310, Cr.P.C. compared by Ferrers, J. C.) 
{Sec also (’40) AIE 1940 Pat 14 (15) : 40 Cr.L.J. 833, Mosalicb Dome v. Emperor. 
(Fact of accused being a registered member of a criminal tribe under the Criminal 
Tribes Act should notbebroughtbefore jury till they have returned their verdict.)] 

4. (’39) AIE 1939 Sind 203 (205) : 40 Or. L. J. 770 ; ILB (1939) Ear 677, Ghous 
BaWisli V. Emperor. (28 Cal 689, Followed.) 

Note 4 

1. (’90) 1890 All W N 12 (13), Empress v. Jhinguri. (Accused prejudiced — 
Conviction set aside.) 

■(’20) Am 1920 Pat 351 (353) ; 22 Cr. L. J. 219 : 5 Pat L Jour 706, Teka Ahir v. 
Emperor. (Do ) 

.(’27) Am 1927 Lah 774 (774, 776) : 28 Cri L Jour 667, Eaju v. Emperor. (Do.) 
(’01) 2 Weir 393'(393), In re Ohundi Perugadu. (Do.) 

(’83) 13 Cal L E 110 (111), Bepin Beliari Slialia v. Empress. (No prejudice — 
Conviction not set aside.) 

<’86) 1886 All W N 47 (47), Empress v. Suhlia. (Do.) 

[See (’39) Am 1939 Sind 203 (205) : 40 Cri L Jour 770 : 1 L E (1939) Ear 677, 
Ghous Balihsh v. Emperor. (Accused held prejudiced and retrial ordered.)] 


Section 310 
Notes 3-6 


Section 311 
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Section 311 
Note 1 


previous conviction is relevant under the provisions 
of the Indian Evidence Act, 1872. 

This section was added as the last paragraph of S. 310 of the Code of 1882 
by Act III of 1891 and took the place of S. 311* of the Code of 1882, 
which was repealed by Act XII of 1891. 

1. Scope, ■ — The guilt of a person accused of an offence is to be 
established by proof of the facts and not by proof of bis character. 
A previous conviction may be proved to show the offender’s character. 
But such evidence might create a prejudice but not lead a step towards 
substantiation of guilt. Hence, S. 310 delays the proof of such previous 
conviction to a stage after the conviction, or the delivery of a verdict 
by the jury, or the recording of opinions of assessors, as the case may 
be. However, if the fact of the previous conviction is relevant under 
the provisions of the Evidence Act, the present section provides that 
the evidence of the same need not be delayed but may be given at the 
trial of the subsequent offence, notwithstanding S. 310. 

The relevancy of a previous conviction is to be determined by 
a reference to the sections of the Evidence Act. Such evidence is 
inadmissible save in a few, well-defined and exceptional circumstances.^ 
Under S. 54, Evidence Act, a previous conviction is relevant as evidence 
of bad character. '-But a previous conviction is not admissible in 
evidence against the accused unless evidence of good character be 
given by him, in which case the fact that the accused has been 
previously convicted of an offence is admissible as evidence of bad 
character. A previous conviction may also be relevant under S. 43 (see 
illustrations (e) and (f) ) and S. 8, Evidence Act, as showing motive. It is 
also relevant under S. 14, Evidence Act, when the existence of any state 
of mind such as intention, knowledge, etc., or existence of any state of 
body or bodily feeling is in issue or relevant (see illustration (b)).^“ 
For instance, where a person was charged with the offence of belonging 
to a gang of persons associated for purpose of hahikially committing 
dacoity, it was held that the proof of a previous conviction was 


* Code of 1882 ; S. 311. 

J. — List of jurors for High Court, and summoning jurors for that Court. 
(Bepealed by Act XII of 1891.) 

311, In each Presidency-town, the jurors’ book for the year current when 
j . > 7 , 7 Code comes into force shall be taken as containing a correct 

iroi s 00 c. jjgj, persons liable to serve as jurors under this Chapter. 

Those persons whose names are entered in the jurors’ book as being liable to 
Hrp nnf'n of °° special juries only shall be deemed to be persons privi- 

■ J P •' ^ leged and liable to serve only as special jurors under this chapter 
syecx J { s, > ^^ring the year for which the said list has been prepared. 

1 Codes of 1872 and 1861 — Nil. 


Section 311 — Note 1 

1. (’34) AIE 1934 Cal 198 (202) : 35 Cri L Jour 722, Parbati Dasi v. Emperor. 
(1864) 2 Bom H CECrl25 (126), Beg v. Tivimi. (It is improper to allow evidence 
of bad character against the accused when it is not in question.) 

la. (’95) 1895 Pun Be No. 7 Cr, p. 26 (30), Wasir v. Empress. 
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admissible under S. 14 of the Evidence Act, baring regard to the Section 311 
character of the offence attributed to the accused." Note 1 

— List of J urors for High Court, and 
summoning Jurors for that Court. 

3 1 2. * The High Court may prescribe the Section 312 
Number of uumber of persons whose names shall he 
special jurors, entered at any one time in the special 

jurors’ list : 

Provided that no definite number of Europeans 
or of Americans or of Indians shall be so prescribed. 

This section was substituted for the original section by the Criminal law 
Amendment Act, XII of 1923, 

1. High Court. — As to the meaning of the expression “High 
Court,” see section 266. 

2. “May prescribe the number.” — Under the section, as it 
stood before the amendment, it was provided that not more than four 
hundred persons should, at any one time, be entered in the special 
jurors’ list. Under the present section, as amended by Act xil of 1923, 
the High Court is empowered to prescribe the number of special jurors. 

The proviso is intended to secure a list which should “include all 
persons qualified, to whatever nationalitj’’ they may belong.” 

31 Sa (^) The Clerk of the Crown shall, before Section 313 

* Code of 1898, original S. 312. 

Number of 312. The names of not more than four hundred persons 

special jurors, shall at any one time be entered in the special jurors’ list. 

1882 : S. 312; 1872 and 1861 — Nil. 

+ 1882 ; S. 313; 1872 and 1861 — Nil. 

2. (’97) 1 Cal W N 146 (150), Empress v. Naba Kumar Patnaik. 

(’12) 13 Cr.L. J . 539 (540) : 15 Ind Cas 811 (Bom), Emperor v. Tukaram Malhari, 

(S. 401, Penal Code.) " "" 

(’23)rAIR 1923 Bom 71 (71, 72) : 46 Bom 958 : 24 Cr.L.J. 867, Emperor v. Eaji 
Slier Mahomed, 

(’ll) 12 Cri L Jour 97 (98) : 38 Cal 408 : 9 I. C. 555, Bonai v. Emperor. (OSence 
■ under S. 401, Penal Code.) 

(’14) AIR 1914 Cal 589 (591) : 15 Cr. L. J. 43, Baharuddin Maiidal v. Emperor. 

(Ss. 148, 365, 366, Penal Code.) 

(’10) 11 Cri L Jour 364 (365) ; 6 Ind Cas 492 (Lah), Walia v. Emperor. 

(’14) AIR 1914 Lah 545 (548) : 16 Cri L Jour 300 (302) : 1915 Pun Re No. 3 Cr, 

Eidayata v. Emperor, (Evidence of previous orders under S. 110, Criminal P. C., 
is also admissible.) 

(’30) AIR 1930 Oudh 455 (459) : 32 Cri L Jour 162, Baclicliu v. Emperor. (IVhere 
evidence 'of previous conviction can be considered only as evidence of character it 
must be excluded but -where such evidence is admissible aliunde, it should not 
be excluded.) 

(’33) AIR 1933 Oudh 355 (358) : 9 Luck 22 : 35 Cri L Jour 273, Beni Madho v. 

Emperor. (Do.) 
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Section 313 
Note 1 


Lists of common 
and special jurors. 


the first day of April in each year, and 
snhieet to such rules as the High Court 
from time to time prescribes, prepare — 

(a) a list of all persons liable to serve as common 
jurors; and 

(d) a list of iiersons liable to serve as special 
jurors only. 

(£) Regard shall be had, in the pireparation of the 
latter list, to the property, character and education of 
the persons vrhose names are entered therein. 

No person shall be entitled to have his name 
entered in the s^Decial jurors’ list merely because he 
may have been entered in the special jurors’ list for 
a previous year. 


(4) The Provincial Government may exempt any 
salaried servant of the Groivn from serving as a piror.^ 

(5 ) The Clerk of the Crown shall, subject to such 
Discretion of officer rules as aforesaid, have full dis- 

preparing lists. cretiou to prepare the said list as 

seems to him to be proper, and there shall be no appeal 
from, or review of, his decision. 

a. The present sub-s.(4) was substituted by A. 0. for original Bub-s,(4). 


Local Amendment 

BURMA 

Add after sub-s.{3) — 

“(3a) Members of either Chamber of the Legislature shall be exempt 
from serving as jurors.” — [Burma Act IV of 1937, 11-9-1937.] 


1. Clerk of the Grown. — For the definition, see s. 4 (i) (e). 
The preparation of the list of special jurors is entirely in the 
discretion of the Clerk of the Crown ; the Court will not interfere.^ 


(t 

Section 31$ 3 \ ( 1 ) Preliminary lists of persons liable 

_ Publication of to serve as common jurors and as special 
and revised. jupors, respcctivcly, Signed by the Clerk 
of the Crown, shall be published once in the Official 
Gazette^ before the fifteenth day of April next after 
their jireparation. 

* 1882 : S. 314; 1872 and 1861 — Nil, 


Section 313 — Note 1 

1. (’77) 1 Ind Jur (N s) 106, In re Sliamcliand Miiicr. 
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(2) Eevised lists of iiersons liable to serve as 
common jurors and special jurors, respectively, signed 
as aforesaid, shall be published once in the Official 
GaBctte^ before the first day of May next after their 
preparation. 

(8) Copies of the said lists shall be affixed to some 
conspicuous part of the court-house. ^ 

a. Substituted by A, 0. for “Local OfSclal Gazette.” 


315/'' (^) of the xiersons named in the 
Number of jurors revised lists aforesaid, there shall be 
to be summoned. suiumoned for each sessions in the 
town which is the usual xilaee of sitting of each High 
Court, as many of those who are liable to serve on 
special or common juries respectively as the Clerk of 
the Crown considers necessary. 

(2) Ko person shall be so summoned more than 
once in six months unless the number cannot be made 
up without him. 

(3) If, during the continuance of any sessions, it 
Supplementary appears that the number of persons so 

summons. sumiuoned is not sufficient, such number 

as may be necessary of other persons liable to serve as 
aforesaid shall be summoned for such sessions. 

1. Legislative changes, The words, “in the town .... consi- 
ders necessary” in sub-s.(l) were substituted by Act xvm of 1923 for 
the words, “in each presidency-town .... on common juries.” 

2. “Shall be summoned.” — The procedure for the service of 
summons to be followed is the one laid down in s.68 and the following, 
sections, and no other mode adopted for such service is justifiable. 
Thus, the issue of summons by a registered letter is illegal and no fine 
can be imposed for non-attendance in pursuance of such summons.^ 
Where the summons was served by affixing a duplicate on the door of 


* Code of 1898 ; Original S.315, 8ub-ss. (2) and (3) were the same as above. 
Sub-section (1) was as follows : 

SJ5. (1) Out of the persons named in the revised lists aforesaid, there shall' 
be summoned for each session in each presidency-town at 
t^ximhcr of furors least twenty-seven of those who are liable to serve on 
to he summoned in special juries, and fifty-four of those who are liable to serve 
presidency-towns. on common juries, ■ 

1882 : S. 315; 1872 and 1861— Nil. 

Section 315 — Note 2 

I. (’97) 1 Cal W N cxvi (csvi), In re Sharat Chandra Bay. 


Section 315- 


Section 3i& 
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Section 315 the dwelling house of the juror but the latter had no knowledge thereof, 
Notes 2-3 as he was living away from his residence, it was held that he was not 
liable to fine for non-attendance as the law did not contemplate the 
imposition of any obligation on persons on the jury list, either to notify 
their change of address, or to make any arrangement for the acceptance 
of the summons.^ 

3. Sub-section (3), — Sub-section (3) allows further persons to 
be summoned during the course of the High Court Sessions when the 
number summoned is insuifieient.^ 

The sub-section does not apply to the choosing of a jury in a 
particular case where a deficiency of one or more members has appeared 
- • within the meaning of Ss. 2TG and 279 (2) and the trial has already 

begun.” 


:Section 316 3 1 S.''' Whenever a High Court has given notice 

Summoning jurors of its intention to hold sittings at 
sitting of High Courts, any place outside the tovrn which 
is the usual place of sitting of such High Court for the 
exercise of its original criminal Jurisdiction, the Court 
of Session at such place shall, subject to any direction 
which may be given by the High Court, summon a 
sufficient number of Jurors from its own list, in the 
manner hereinafter prescribed for summoning Jurors 
to the Court of Session. 

By the Code of Criminal Procedure (Amendment) Act, XVIH of 1923, the 
words ‘‘Presidency Towns” were substituted by the words ‘‘town which 
is such High Court.” 


Section 317 3 1 7.t W addition to the persons so 

Military jurors, summoued as Jurops, the said Court of 
Session shall, if it thinks needful, after communication 
with the Commanding Officer, cause to be summoned 
such number of commissioned and non-commissioned 
officers in Her Majesty’s Army or Air Force resident 
within ten miles of its place of sitting as the Court 
considers to be necessary to make up the Juries required 

* 1882 : S. 316; 1872 and 1861 — Nil. 

f 1882 ; S. 317; 1872 and 1861 — Nil. 


2. (’02) 6 Cal W N 887 (888), Moni Lai Boy v. Empei'or. 

Note 3 

1. (’39) AIE 1939 Sind 209 (219) ; 41 Cri L Jour 28 : I L R (1940) Ear 249, 
Sheiuaravi Jetlianandx. Evipcror. 

2. (’39) AIE 1939 Sind 209 (219, 220) : 41 Cri L Jour 28 : I L E (1940) Ear 249, 
Sheivaram J cthanand t. Emperor. 
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for the trial of persons charged with offences before 
the High Court as aforesaid. 

(2) All officers so summoned shall he liable to 
serve on such juries notwithstanding anything con- 
tained in this Code; but no such officer shall be 
summoned whom his Commanding Officer desires to 
have excused on the ground of urgent official duty, or 
for any other special official reason. 

1. Legislative changes. — The words, “or Air Force” were 
inserted in sub-s. (l) and the word, “official” was substituted for 
“military” in sub-s. (2) by the Eepealing and Amending Act X of 1927. 


3 1 8 /’'‘ Any person summoned under section 
Failure of jurors 315, scction 316 or scction 317, who, 
to attend. without lawful excuse, fails to attend 

as required by the summons, or who, having attended, 
departs without having obtained the permission of 
the Judge, or fails to attend after an adjournment of 
the Court after being ordered to attend, shall be 
deemed guilty of a contempt and be liable, by order 
of the Judge, to such fine as he thinks fit; and, in 
default of payment of such fine, to imprisonment for 
a term not exceeding six months in the civil jail until 
the fine is paid : 

Provided that the Court may in its discretion 
remit any fine or imprisonment so imposed. 

1. Legislative changes. 

Code of 1898. — The words, “for a term not exceeding six 
months” and the proviso were neM'ly added. 

2. Failure to attend — Effect of. — See Note 2 to Section 315, 


K. — List of J uTors and Assessors for Court 
of Session, and summoning Jurors 
and Assessors for that Court. 

3 1 9.t All male i^ersons between the ages of 
Liability to serve as twenty-one and sixty shall, except 
jurors or assessors. ^s next hereinafter mentioned, be 

liable to serve as jurors or assessors at any trial held 

* 1882 : S. 318; 1872 and 1861 — Nil. 

\ 1882 ; S. 319; 1872 : S. 404; 1861 : S. 333. 


Section 317 
, Note 1 ^ 


Section 318 


Section 319 


2Cr.ll3. 
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EXEMPTIONS 


Section 319 
Notes 1-4 


Section 320 


within the district in which they reside, or, if the- 
Provmcial Government,'" on consideration of local 
circumstances, has fixed any smaller area in this 
behalf, within the area so fixed. 

a. Substituted by A. O. for “Local Government.” 

1. Legislative changes. — The last twenty-three words beginning 
from “or, if the Local Government” were not found in the Code of ' 
1882 but -were newly added in the present Code. 

2. “ All male persons.” — It is contrary to the usage of the 
country and eminently undesirable that a gentleman of high position, . 
such as a hereditary Eaja, should he placed on the list, or if placed 
on such list, should be summoned to serve as an assessor unless it • 
w’ere known that he -^^muld be willing to act as such.^ 

3. ‘‘Liable to serve.” — The mere fact that a person’s name is • 
on the list does not render him liable to serve as an assessor unless he 
is liable under this section. Thus, a man may reside during the year 
in more than one district and his name might be entered in .the 
lurors’ or assessors’ list in each of such districts. But he would be 
subject to serve as a juror or assessor only if he is residing in the 
district in which the trial is held. A juror or assessor, who is absent . 
for a long time from his ordinary place of residence, will be regarded 
as non-resident in that place and will be exempt from liability to serve • 
as a juror or assessor under this section.^ 

4. Within the district. — Where the Sessions Judge of Kanara 

asked the High Court for special permission to hold his Court at Sirsi 
instead of at Karwar, the High Court declined to permit it as no • 
assessors were available for the sessions at Sirsi which was outside . 
the area fixed.^ • 

320.^= The following persons are exemx^t from 
Exemptions, liability to serve as jurors or assessors, 
namely : — 

(a) officers in civil employ superior in rank to - 
a District Magistrate ; 

( aa) menibers of any Legislature in British ’ 
India !" ; 

(1) ) salaried Judges; 

( g) Commissioners and Collectors of Bevenue 
or Customs ; 

* 1882 ; S. 320; 1872 : S. 406; 1861 : S. 335. 

Section 319 — Note 2 

1. (’97) 1897 All W N 167 (167), In the matter of Bimp Indar Bahadur Singh, 

Note 3 

1, (’31) AIE 1931 Pat 160 (160): 32 Cr.L.J. 740, Md, JEjaz Hussan Khan v. Emperor, 

Note 4 

1. (’86) 1886 Eat 304 (304). 
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CfZj police-officers and persons engaged in the 
Preventive Service in the Customs Depart- 
ment; 

("ej persons engaged in the collection of the 
revenue whom the Collector thinks fit to 
exempt on the ground of official duty ; 

('fj persons actually officiating as priests or 
ministers of their respective religions ; 
persons in Her Majesty’s Army, Navy** or 
Air Force, except when, hy any law in 
force for the time being, they are specially 
made liable to serve as jurors or assessors ; 
f/O surgeons and others who openly and con- 
stantly practise the medical profession; 

(i) legal practitioners (as defined by the Legal 
Practitioners’ Act, 1879), in actual practice; 
("jj persons emxiloyed in the Post-Office and 
Telegraph Departments; 

(k ) persons exempted from personal appearance 
in Court under the iirovisions of the Code 
of Civil Procedure, sections 610 and 641;® 

(l ) other persons exemjDted by the Provincial 

Government^ from liability to serve as 
jurors or assessors. 

a. Substituted by A. 0. for original clause (aa) ■which -was inserted by the 

Legislative Members Exemption Act, XXHI of 1925. 

b. Inserted by the Amending Act XXXV of 1934. 

c. See Code of Civil Procedure V of 1908, Ss. 132 and 133. 

d. Substituted by A. 0. for "Local Government.” 

1. Legislative changes. 

Gode of 1898 — 

(1) The -words ‘salaried’ in clause (b), “Police Officers and” in clause (d) 
and the -whole clause (i) -were not found in the Code of 1882, hut 
have been added in this Gode. 

(2) The -words “or Air Force” tvere added in clause (g) by the Eepealing 
and Amending Act X of 1927. 

2. Scope of the section.— Under this section, cases of exemption 
are dealt -with, -while S. 278 deals -with cases of disqualification. Thus, 
the Code makes a clear distinction bet-ween exemption and disqualifi- 
cation. The persons enumerated in this section, though they are 
capable, are not liable to serve as jurors or assessors (see s. 82l). This 
right to exemption has, ho-wever, to be claimed and established (S. 324). 
Where the proper number of Europeans and Americans cannot other- 


Section 820 
Notes 1--2 
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LIST OP JUEORS AND ASSESSOES 


Section 320 
Notes 2-8 


Section 321 


Section 322 


■wise be obtained, even the exempted persons may, under the proviso 
to S. 326, sub-s.(3), be summoned to try Europeans and Americans. 

3. Persons exempted under Civil Procedure Code — Cl. (k). 

— Sections GdO and Gdl of the Civil Procedure Code of 1882 are now 
Ss. 132 and 133 of the present Civil Procedure Code of 1903. Under the 
former section women, who, according to the customs and manners 
of the country, ought not to be compelled to appear in i^ublic, are 
exempt from personal appearance in Court. Under the latter section, 
the Provincial Government may, hy notification in the Official Gazette, 
exempt from personal appearance in Court any person whose rank 
entitles him to the privilege of exemption, the names and residences 
of such persons being forwarded to the High Court. 


32. 1 The Sessions Judge, and the Collector 
List of jurors of the distiict 01 such other officer as the 
and assessors. ProvioiGUil Governments appoints in this 
behalf, shall prepare and make out in alphabetical 
order a list of persons liable to serve as jurors or 
assessors and qualified in the judgment of the Sessions 
Judge and Collector or other officer as aforesaid to 
serve as such, and not likely to be successfully objected 
to under section 278 , clauses (1) to (li ), both inclusive. 

(2) The list shall contain the name, ifiace of abode 
and quality or business of every such person ; and, if 
the person is an European or an American, the list 
shall mention the race to vrhich he belongs. 

a. Substituted by A. 0. for “Local Government.’’ 

1. Preparation of list of persons liable to serve as jurors 
or assessors. — It is undesirable that a gentleman of a high position, 
such as a hereditary Eaja should be placed on the list of jurors or 
assessors.^ 

322.1* Cox^ies of such list shall be stuck up in 
Publication of list, the office of the Collector or other 
officer as aforesaid, and in the court-houses of the 
District Magistrate and of the District Court, and 
extracts therefrom in some conspicuous xfiace in the 
to'wn or tovrns in or near which the iiersons named 
in the extract reside. 

* 1882 ; S, 321; 1872 : S. 400; 1861 : S. 329. ^ 

f 1882 : S. 322; 1872 : S. 401; 1861 ; S. 330. 

Section 321 — Note 1 

1, ’97) 1897 All W N 1G7 (167), In the matter of Bimp Indar Bahadur Singh. ■ 
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323.=^= To every such copy or extract shall he 
Objections to list, suhjoiiied a notice stating that objec- 
tions to the list vrill be heard and determined b}' the 
Sessions Judge and Collector or other officer as afore- 
said, at the sessions court-house, and at a time to be 
mentioned in the notice. 


324-.t (^) ttie hearing of such objections 
Revision of list, tlio Scssious Judgo shall sit with the 
Collector or other officer as aforesaid and shall, at the 
time and place mentioned in the notice, revise the list 
and hear the objections (if any) of persons interested 
in the amendment thereof, and shall strike out the 
name of any person not suitable in their judgment 
to serve as a juror, or as an assessor, or who may 
establish his right to any exemption from service 
given by section 320 and insert the name of any person 
omitted from the list whom they deem qualified for 
such service. 

(S) In the event of a difference of opinion between 
the Sessions Judge and the Collector or other officer 
as aforesaid, the name of the proposed juror or assessor 
shall be omitted from' the list. 

(3) A copy of the revised list shall be signed by 
the Sessions Judge and Collector or other officer as 
aforesaid and sent to the Court of Session. 

(d ) Any order of the Sessions Judge and Collector 
or other officer as aforesaid in preparing and revising 
the list shall be final. 

(5 ) Any exemption not claimed under this section 
shall be deemed to be waived until the list is next 
revised. 

Annual revision (6) The list SO prepared and revised 

shall be again revised once in every year. 

(7) The list so revised shall.be deemed a new 
list and shall be subject to all the rules hereinbefore 
contained as to the list originally prepared. 


Section 323 


Section 32‘S 


* 1882:3.323; 1872 : S. 401, para. 2; 1861 : 3.330. 

i 1882 : Ss. 324, 32S; 1872 : 3s. 402, 403; 1861 : 3s. 331, 332. 
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Section 825 1. Annual revision of the list — Sub-section (6). — The list 

Note 1 of jurors or assessors can be revised only once a year.^ 


Section 325 325/^ In the case of any district for ^Yhich the 

Preparation of list Provincuil GovevmmnV^ has declared 
of special jurors. that the trial of certain oi^ences shall, 
if the Judge so direct, he hy special jury, the Sessions 
Judge and the Collector of such district or other officer 
as aforesaid shall iirexiare, in addition to the revised 
list hereinbefore iirescribed, a special list containing 
the names of such jurors as are borne on the revised 
list and are, in the opinion of such Sessions Judge and 
Collector or other officer as aforesaid, by reason of 
their possessing superior qualifications in respect of 
property, character or education, fit persons to serve as 
special jurors : Provided always that the inclusion of 
the name of any person in such special list shall not 
involve the removal of his name from the revised list 
nor relieve him of liability to serve as an ordinary 
juror in cases not tried by special jury. 

a. Substituted by A. 0. for "Local Government.” 


Section 326 326.t The Sessions Judge shall ordinarily, 

District Magistrate sovon days at loast before the day 
assessors. which lie may irom time to time 

fix for holding the sessions, send a letter to the District 
Magistrate requesting him to summon as many persons 
named in the said revised list or the said special list as 
seem to the Sessions Judge to be needed for trials by 
jury and trials with the aid of assessors at the said 
sessions, the number to be summoned not being less 
than double the number required for any such trial and 
including, where any accused person is an European or 
an American, as many Europeans or Americans as 
may be required for the purpose of choosing jurors or 
assessors for the trial. 

* 1882 ; S. 32SA; 1872 and 1861 — Nil. 
f 1882 : S. 326; 1872 : S. 407; 1861 ; S. 336. 

Section 324 — Note 1 
1. (’86) 1886 Eat 304 (304). 
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(S) The names of the iiersons to be summoned 
•shall be drawn by lot in oiien Court, excluding those 
who have served within six months unless the number 
•cannot be made up without them; and the names so 
drawn shall be specified in the said letter. 

(3) Where the accused requires and is entitled to 
be tried under the provisions of section 275, there 
shall be chosen by lot, in the manner prescribed by or 
under section 276, from the whole number of persons 
returned the jurors who are to constitute the jury 
•until a jury containing the proper number of 
Europeans or Europeans and Americans or of Indians, 
-as the case may be, has been obtained : 

Provided that, in any case in which the proper 
.number of Europeans or Americans cannot otherwise 
be obtained, the Court may, in its discretion for the 
■purpose of constituting the jury, summon any person 
excluded from the list on the ground of his being 
exempted under section 320. 

(4) Where, under the jiroviso to sub-section (3), 
■the Court proposes to summon as a juror any person 
in His Majesty’s Army, the provisions of section 317 
shall apply in like manner as they apply for the 
purpose of the summoning of military jurors for a 
trial under section 316. 


Synopsis 


1. Legislative changes. 

'2. Scope and object of the section. 

■ 3 . Letter to be sent only by the 
Sessions Judge. 


4. Assessor not summoned if can 

be chosen by the Sessions Judge 
to make up deficiency. 

5. Names of persons to be drawn 

by lot. 


Other Topics (misccllaneotis) 

All jurors available for all trials though Non-compliance— ESect. See Note 2. 
double the number needed is to be 

summoned. See Note 2. Normal procedure to summon for first 

Form of precept. See Schedule V, Form day of sessions. See Note 2. 

No- 32. Object of lots. See Note 5. 

Itlurder case — Summoning less than 18 „ . , „ , 

Illegality See Note o Section not mandatory. See Note 2. 


1. LegislatiYe changes. 

There was no material difference between the corresponding 
sections of the Codes of 1861 and 1872. 

Difference between the Codes of 1872 and 1882 — 

The words “the Sessions Judge” and “for any such trial” were 
substituted respectively for the words 'the Court’ and “for any 


Section 326 
Note 1 
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jection 326 
Notes 1-2 


ease about to be tried at such sessions,” which occurred in the 
corresponding section of the Code of 1872. 

Changes introduced in the Code of 1898 — 

The words ‘seven days’ were substituted for ‘three days’ and the 
words ‘‘or the said special list” were added after the words 
‘‘revised list.” 

Changes made in 1923 — 

The words ‘‘and including for the trial” at the end of 

sub-s. (l) were inserted and sub-ss. (3) and (4) were added by the 
Criminal Law Amendment Act, xn of 1923. 

2. Scope and object of the section. — This section fixes the 
minimum number of jurors and assessors to be summoned by the 
Sessions Judge for trials in a session. The normal procedure contem- 
plated is that all jurors or assessors should be summoned on the first 
day on which a criminal session commences, whatever may be the- 
number of trials it may be proposed to hold in the course of that 
session.^ 

The total number of jurors or assessors so summoned are intended 
to be available for all the trials, though, in order to fix a minimum, it 
has been provided that the Judge is to summon at least double the 
number of jurors or assessors required for any particular trial to be 
held in the course of the session.^ 

The object of the section in summoning a number of jurors or 
assessors is two-fold : firstly, to ensure that there is no reason for 
suspicion that any of the jurors ois assessors sitting on a particular- 
trial has been planted on the Court by any person interested in the- 
success or failure of the prosecution,® and secondly, to leave a margin 
for those cases where any particular juror or jurors may claim exemption 
from being empanelled on the ground of ill-health or some other reason.^ 

The section is not, however, mandatory.^ Although the section 
deals with the summoning of jurors for a particular session and has 
really no concern with individual cases at all,® the use of the word 
‘ordinarily’ shows that it is neither illegal nor irregular to summon 
jurors or assessors only for a pai'ticular trial and not for the whole 


Section 326 — Note 2 

1. (’31) AIR 1931 Pat 152 (153, 154) : 10 Pat 107 : 32 Cri L Jour 797, Behari 

Maktoii V. Emyeror. 

(’33) AIR 1933 All 941 (944, 945) : 56 All 210 : 35 Cr.L.J.668, Lala v. Emperor. 

(’16) AIR 1916 All 54 (55, 56) : 17 Cri L Jour 17 (18), CMitta v. Emperor. 

2. (’31) AIR 1931 Pat 152 (153) : 10 Pat 107 : 32 Or. L. J. 797, Biliari Maliton 

V. Emperor. 

.3. (’16) AIR 1916 All 54 (55, 56) : 17 Cri L Jour 17 (17). Ghutta v. Emperor. 

4. (’31) AIR 1931 Pat 152 (153) : 10 Pat 107 : 32 Or. L. J. 797, Behari Mahton 

Y. Emperor. 

5. (’38) AIR 1938 Pat 60 (62) : 39 Cri L Jour 302, Bam Babu Jadav v. Emperor. 
(One assessor absent on Jay of trial — Person present in Court and -whose name 
appeared in list summoned and chosen as assessor — Trial is not contrary to law.)' 

(’33) AIR 1933 All 941 (944) : 56 All 210 : 35 Cri L Jour 668, Lala v. Emperor. 

6. (’36) 40 C W N 1411 (1412), FuhtaBibiy. Emperor. (Objection to juror during 
trial — Discharge of jury — Selection of another jury — S, 326 has no application.) 
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of the session or to summon less than eighteen persons for a murder 
trial so long as the Judge takes care to have summoned a sufficient 
number of persons to enable him to choose the requisite number of 
jurors or assessors from among them in the manner provided by lav.' 
In Emperor v. Ermanali^ fourteen persons were summoned to act as 
jurors in a murder case. Nine of them appeared and were chosen by 
lot. It vas held that the trial vas not bad. “It is no part of the 
intention of the Legislature,” said Eankin, C. J., “to have a large area 
of selection in the persons attending upon summons on the theory 
that the larger the number of effective names in the ballot, the greater 
the chance that the persons chosen vill make good jurors.” 

Where, however, in a murder trial, less than eighteen persons are 
summoned and less than nine are chosen out of them, it cannot be 
said that it was impracticable to get the requisite number, namely 
nine and consequently the jury is not a validly constituted one. See 
Note 4 to section 274. 

3. Letter to be sent only by the Sessions Judge. — The 
duty of issuing a letter or precept imposed on the Sessions J udge by 
this section cannot legally be performed by a subordinate Judge in 
temporary charge of the current duties of the Court of Session.^ 

5. Assessor not summoned if can be chosen by the Sessions 
Judge to make up deficiency. — In the case of deficiency of 
jurors summoned, or where a juror is objected to and the objection 
is allowed, the deficiency can be made up by choosing from persons 
present in Court (see Si27G, second proviso and S.279). There is no 
such provision applicable to. the case of assessors. The Sessions Judge 
has, therefore, no power to select any one to act as an assessor who 
has not been summoned under this section.^ Thus, where the Sessions 
Judge had requested the District Magistrate to summon five persons 
to attend as assessors but only one of these persons was present, 
whereupon the Nazir of the Court was directed by the Judge to act as 
an assessor, it was held that as the Nazir was neither a person on the 
list of assessors nor summoned to act as an assessor, the trial was 
illegal.^ But, where out of the assessors summoned only three were 
present at the date of the trial and the Sessions Judge caused a 
summons to be served on a gentleman who was present in the Court 

7. (’31) AIE 1931 Pat 152 (154) : 10 Pat 107 : 32 Cr.L.J. 797, Beliari Mahton v. 
Emperor. 

8. (’30) AIE 1930 Cal 212 (213, 214, 215, 216) : 57 Cal 1228 : 31 Gri L Jour 536 
(FB). (Overruling 31 Cri L Jour 426.) 

Note 3 

1. (’80) 1880 Eat 148 (148). 

' Note 4 

1. (’94) 1894 All W N 207 (207), Empress v. Badri. 

[See however (’38) AIE 1938 Pat 352 (357) : 39 Cr. L. J. 725, Emperor v. Bmiu- 
sidh Bai. (Omission to follow the provisions strictly is only an irregularity — 
Held, in the particular case no prejudice to accused was caused as the assessor 
who was not summoned, gave his opinion in favour of the accused.)] 

See also S. 284 Note 5. 

2. (’10) 11 Or. L. J. 724 (724, 725) : 13 Oudh Cns 337 : 8 I. C. 874, Ehnbsingh v. 
Emperor. 


Section 325 
Notes 2-4 
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Section 326 
Notes 4-6 


-Section 327 


Section 328 


and wliosB name was in the list of persons qualified to servo as assessors 
and chose him as an assessor, it was held that the trial was not illegal.® 

3. Names of persons to be drawn by lot. — An accused person 
has a right to claim to be tried, whether by a jury or with the aid of 
assessors, chosen with strict regard to all the safeguards provided in 
the Code to secure perfect impartiality,^ the object in view being to 
secure an impartial trial by rendering impossible any intentional 
selection of jurors or assessors to try a particular case.® Thus, in the 
interests alike of the jury or the assessors arid the prisoner, it is 
desirable that the persons, who are in fact to serve as jurors or 
assessors, should not be selected by the conscious choice of any one, 
whether it he the District Magistrate, the Judge or any other person.® 


327/^ The Court of Session may direct jurors 
Powers to summon qj^ assessors to he summoued at other 

another set of 3 urors • t ,, . , -o i • 

or assessors. peiuods than the iieriod specified in 

section 326, when the number of trials before the Court 
renders the attendance of one set of jurors or assessors 
for a whole session oppressive or whenever for other 
reasons such direction is found to be necessary. 


328.t Every summons to a juror or assessor 
Form and contents shall be iu Writing, and shall require 
of summons. } 2 is attendance as a juror or assessor, 

as the case may be, at a time and iilace to be therein 
specified. 


• 1882 :S. 327; 1872 ; S. 410; 1861:5.338. 

•} 1882 : S. 328; 1872 : S. 409, para. 1; 1861 : S. 337. 


3. (’38) AIR 1938 Pat 60 (62) : 39 Or. L. .7. 302, jRa?ii Baba Jadav v. Emperor. 
(’38) AIR 1938 Pat 352 (354) :39Cr.L. J. 725, Emperor w Bamsidh Rai. (Requisite 
number of assessors summoned but only three present — Person included in list 
of assessors and jurors but not summoned for any case on that date, asked to 
serve — Trial is not illegal — Requisitioning services of gentleman whose name is 
in the assessors list amounts to summoning him. AIR 1938 Pat 60, Followed.) 

Note 5 

1. (’02) 7 Cal W N 188 (192), Brojendra Lai SirJear v. Emperor. 

(’27) AIR 1927 Cal 593 (595) : 28 Cr, L. J. 615 : 54 Cal 1026, Rahamat Shcihli v. 
Emperor. 

2. (’02) 7 Cal W N 188 (192), Brojendra Lai Sirlcar v. Emperor. 

(’27) AIR 1927 Cal 787 (790) : 28 Cr. L. J. 889, Rosonali v. Emperor. 

(’28) AIR 1928 Cal 83 (85) ; 55 Cal 371 : 29 Cr. L. J. 437 (FB), Kedarnaili MaUo 
■V. Emperor. 

<’33) AIR 1933 All 941 (944) ; 56 All 210 : 35 Cr. L. J. 668, Lala v. Emperor. 

See also S. 276 Note 2 and S. 279 Note 2. 

3. (’30) AIR 1930 Cal 212 (215) : 57 Cal 1228 : 31 Cr. L. J.’536 (FB), Emperor v. 
Ermaiiali. 

<’94) 1894 All W N 207 (207), Empress v. Badri. 
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1, Summons to juror or assessor. — Forms oE summons given 
in Schedule v, Nos. 32 and S3, are to be used under this section. Service 
of summons is to be effected in the manner provided by s. G3 and the 
sections following it. 

329/= When any iierson summoned to serve as 
When Crown or Railway a juDor or assessor Is in the 

servant may be excused. SerVlCe Of the Cl'Oim’" OP of a 

Railway Company, the Oonrt to serve in which he is 
so summoned may excuse his attendance if it appears 
on the representation of the head of the office in which 
he is employed that he cannot serve as a juror or 
assessor, as the case may he, without inconvenience to 
the public. 

a. Substituted by A. 0. for “Govarnmont.” 


330.t (1) The Court of Session may for 
Court may excuse reasonable cause excuse any juror or 
or asse^'ssor. assessoi’ from attendance at any 

particular session. 

(2) The Court of Session may, if it shall think fit. 
Court may relieve the conclusiou of any trial by 
special jurors from gpecial lury, direct that the jurors 

liability to serve again - ^ •• tti 

as jurors for twelve TvliO' Jiave servcd OB sucli jury snail 
months. summoned to serve again as 

jurors for a period of twelve months. 

Sub-section (2) corresponds with section 330A of the Code of 1882, which 
was added to it by Act XIII of 1896. 


33 1 .t (i) At each session the said Court shall 
List of jurors and causB to he made a list of the names 
assessors attending, of thoss who have attended as jurors 
and assessors at such session. 

(2) Such list shall he kept with the list of the 
jurors and assessors as revised under section 324. 

(3) A reference shall he made in the margin of 
the said revised list to each of the names which are 
mentioned in the list jirepared under this section. - - 


• 1882:5.329; 1872 :5.411; 1861 : 5.339. 
+ 1882 : 5. 330; 1872 ; 5. 412; 1861 : 5. 340. 
J 1882: 5. 331; 1872 :5.413; 1861 : 5.341. 


Section 328 
Note 1 


Section 329' 


Section 330 


Section 331 
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Section 8S2 


332,.’'’ Any person summoned to attend as 
Penally for non- a 111101 ’ OP US an assessoE wlio -witliout 

attendance of juror inn j* *1 j. i 

or assessor. lawiiil cxcuse, lails to attend as 

required by summons, or who, having attended,^ 
departs without having obtained the permission of the 
Court, or fails to attend after an adjournment of the 
Court, after being ordered to attend, shall be liable by 
order of the Court of Session to a fine not exceeding 
one hundred rupees. 

(^) Such fine shall be levied by the District 
Magistrate by attachment and sale of any moveable 
property belonging to such juror or assessor within the 
local limits of the jurisdiction of the Court making 
the order. 

(3) For good cause shown, the Court may remit 
or reduce any fine so imxiosed. 

(4) In default of recovery of the fine .by attach- 
ment and sale, such juror or assessor may, by order of 
the Court of Session, be imprisoned in the civil jail for 
the term of fifteen days, unless such fine is paid before 
the end of the said term. 

1. .Legislative changes (omitted) 

2. Failure to attend — Effect of. — See Note 2 to section 315. 

If an assessor has been absent for a long time from district A and 
has gone to reside in district B, so that be may be said to have almost 
ceased to be a resident of district A, be is not liable to serve as an 
assessor in that district under S. 319. Consequently, be cannot be fined 
under this section for non-attendance as an assessor in obedience to a 
summons served in district A, of which be bad no notice.^ 

3. “Shall be liable .... to a fine.” — The order of a Sessions 
Judge fining an assessor is not open to appeal.^ 

4. “For good cause shown.” — The fact that an assessor was- 
ill on the day on which be was summoned to act as such and that be 
bad produced a medical certificate to that effect would be a good cause 
under this section.^ 


* 1882 : S. 332; 1872 ; S. 414; 1861 : S. 354. 


Section 332 — Note 2 

1. (’31) AIR 1931 Pat 160 (160); 32 Cr.L. J. 740, Md, Ejaz Hussain Khan v. Empero)'^ 

Note 3 

1. (’67) 8 Suth W R Cr 83 (83), In re Gour Surun Dass. 

Note 4 

1. See (’67) 8 Suth W R Cr 83 (83), In re Gour Stirun Dass, 
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L. — Si^edal Provisions for High Courts. 

333 :^ At any stage of any trial before a High Section 333 
Power of Advo- Coiirt undei* this Code, before the 

•cate-General to i it i 

stay prosecution* TGUTITH 01 bJlG VGI*Q.lCljj ijllG j^dVOCO-ijG" 

General may, if be tbinlcs fit, inform the Court on 
behalf of Her Majesty that he •will not further prose- 
cute the defendant upon the charge; and thereupon 
all ]iroceedings on such charge against the defendant 
shall be stayed, and he shall be discharged of and from 
the same. But such discharge shall not amount to an 
acquittal unless the xiresiding Judge otherwise directs. 

1. Scope of the section. — The power given to the Advocate- 
General under this section is the power of entering a nolle 'prosequi, 
which is an entry on the record, of a statement that the prosecutor 
will proceed no further in his action. The power does not depend on 
the consent of the Court, which a Public Prosecutor has to obtain 
when acting under section 494. Entering a nolle prosequi is one of 
the rights and privileges, which an Advocate-General has by virtue of 
his appointment.’- 

2. The Idyocate-General may not further prosecute, — A 
nolle prosequi is entered where any improper and vexations attempts 
are made to oppress the defendant, as by repeatedly preferring defective 
indictments for the same supposed offence, or where it is clear that 
an indictment is not sustainable against the defendant,’ or questions 
•of difficulty arise as to the jurisdiction of the Court.’^ Thus, where, 
after a trial had commenced before B and a jury, B retired under 
-S. 5-56 of the Code and was succeeded by S, and it was objected that s 
•and the jury had no jurisdiction, the Advocate-General was allowed 
io enter a nolle prosequi." Similarly, where the jury gave a verdict 
in a case, before the case for the defence was heard, the Advocate- 
General entered a nolle prosequi and the accused was discharged.® 

3. An order of discharge is no bar to fresh proceedings. — 

An order of discharge under this section is no bar to fresh proceedings 
being taken before a competent Magistrate upon comiAaint, or upon a 
police-report, or under 8.190 (l)(c).’ The same proceeding, however, in 


* 1882 ; S, 333; 1872 and 1861 — Nil. 


Section 333 — Note 1 

1. (’32) AIR 1932 Cal 699 (703) ; 60 Cal 233 : 34 Cr. L. J. 433, Girihala Dasi v. 
Zlader.Gazi. (Per Mukerji, J.) 

Note 2 

1, (’31)AIE 1931 Cal 607(612): 59 Cal 275: 33Cr.L.J.3, SherSinghv.Jiiendranath. 
la. (’04) 8 Cal W N slviii (xlviii), Emperor v. Jotindranath Gui. 

2. (’98) 2 Cal "W N 481 (481, 482, 483), Empress v. Khagendranath Banerjee. 

■3- (’03) 7 Cal W N sssi (xxxi), Emperor v. Olu Mahavicd. 

Notes 

a. (’12) 13 Cr. L. J. 488 (488) : 40 Cal 71 : 15 1. C. 488, Emperor v. Sheikh Idoo. 
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TIME OF HOLDING SITTiItGS 


Section 333 
Note 3 


Section 33$ 


Section 335 


which nolle prosequi was entered, cannot he rcneioed. Thus, where- 
A and B were indicted before the Court, B being at that time an 
absconder, and A was discharged under this section on the Advocate- 
General entering nolle prosequi against him, and subsequently when 
B was apprehended, the same proceeding was sought to be continued 
against both A and B, it was held that this could not be done.” 


334-/" For the exercise of its original criminal 
Time of holding .lurisdiction, every High Court shall 
hold sittings on such days and at such 
convenient intervals as the Chief Justice of such 
Court from time to time appoints. 


335.t (^) The High Court shall hold its 
Place of holding sittiugs at the place at "vdiich it now 
sjuings. holds them, or at such other place 

(if any) as the Provincial Government,'' may direct. 

( 2 ) But it may, from time to time,’' with the 
consent of the Provincial Government,'' hold sittings 
at such other places within the local limits of its 
appellate jurisdiction as the High Court appoints. 

( 3 ) Such officer as the Chief Justice directs shall 
Notice of sittings, givc uoticc heforchaud in the Official 

Gazette,^ of all sittings intended to he held for the 
exercise of the original criminal jurisdiction of the 
High Court. 

a. Substituted by A. 0. for “Governor-General in Council in the case of the 

High Court at Fort William or the Local Government in the case of 
the other High Courts.” 

b. The words “in the case of the High Court at Fort William with the 

consent of the Governor-General in Council, and in all other cases” 
were repealed by the A. 0. 

c. Substituted by A. O. for “Local Government.” 

d. Substituted by A. 0. for “Local Official Gazette.” 


• 1882 : S. 334; 1872 and 1861 — Nil. 

•1 1882 : S. 335; 1872 and 1861 — Nil. 

2. (’25) AIE 1925 Cal 902 (903) : 52 Cal 690 : 26 Cri L Jour 1397, Emperor v.. 
Jiiendranath Bose, (40 Cal 71 not referred to.) 
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336 .* (Plfice of trial of European British 
suhjects.) Repealed hj section 20 of the Criminal Laic 
Amendment Act, XII of 1923. 


CHAPTER XXIV. 

Geneeal Peovisions as to Inquieies and Teials. 

337.t (I) III the case of any offence triable 
Tender of pardon exclusivelj by the High Court or Court 
to accomplice. Qf Session, or any oJffenee punishable 
with imprisonment which may extend to ten years, 
or any offence punishable under section 211 of the 
Indian Penal Code with imprisonment which may 
extend to seven years, or any offence under any of the 
following sections of the Indian Penal Code, namely, 
sections 216A, 369, 401, 435 and 477A, the District 
Magistrate, a Presidency Magistrate, a Sub-divisional 
Magistrate or any Magistrate of the first class may, 
at any stage of the investigation or inquiry into, or 
the trial of the offence, with a view to obtaining the 
evidence, of any person supposed to have been directly 


* Code oM898, repealed S. 336. 

836. The High Court may direct that all European British subjects and 
persons liable to be tried by it under S. 214, who hare been committed for trial by 
it within certain specified districts or during certain specified periods of the year, 
shall be tried at the ordinary place of sitting of the Court, or direct that they 
shall be tried at a particular place named. 

1882 : S. 336; 1872 ond 1861 — Nil. 


f Code of 1898, original S. 337. 

387. (1) In the case of any oSence triable exclusively by the Court of Sessiom 
nf .Dnr/Imi Court, the District Magistrate, a Presidency 

in n nnnmidil Magistrate, any Magistrate of the first class inquiring into- 

^ ^ V • tjjg offence, or, with the sanction of the District Magistrate, 

any other Magistrate, may, with the view of obtaining the evidence of any person 
supposed to have been directly or indirectly concerned in. Or privy to, the oSence- 
under inquiry, tender a pardon to such person on condition of his making a full 
and true disclosure of the whole of the circumstances within his knowledge- 
relative to such offence, and to every other person concerned, whether as principal 
or abettor, in the commission thereof. 

(2) Every person accepting a tender under this section shall be examined as- 
a witness in the case. 

(3) Such person, if not on bail, shall be detained in custody until the 
termination of the trial by the Court of Session or High Court, as the case may be. 

(4) Every Magistrate, other than a Presidency Magistrate, who tenders a 
pardon under this section, shall record his reasons for so doing; and when any 
Magistrate has made such tender and examined the person to whom it has been 
made, he shall not try the case himself, although the offence which the accused 
appears to have committed may be triable by such Magistrate. 

1882 : S, 337; 1872 ; S. 347; 1861 : S, 209. 


Section 33ff- 


Section 337.' 
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Section 337 


or indirectly concerned in or xirivy to the offence, 
tender a pardon to such person on condition of his 
making a full and true disclosure of the whole of the 
circumstances within his knowledge relative to the 
offence and to every other x^erson concerned, whether 
as xii’incixial or abettor, in the commission thereof : 

Provided that, where the offence is under incxuiry 
or trial, no Magistrate of the first class other than the 
District Magistrate shall exercise the xiower hereby 
conferred unless he is the Magistrate making the 
inquiry or holding the trial, and, where the offence is 
under investigation, no such Magistrate shall exercise 
the said xiower unless he is a Magistrate having juris- 
diction in a xilace where the offence might be inquired 
into or tried and the sanction of the District Magis- 
trate has been obtained to the exercise thereof. 

(lA) Every Magistrate who tenders a pardon 
under sub-section (1) shall record his reasons for so 
doing, and shall, on axiiilication made by the accused, 
furnish him with a coiiy of such record : 

Provided that the accused shall pay for the same 
unless the Magistrate for some special reason, thinks 
fit to furnish it free of cost. 

(2) Every person accepting a tender under this 
section shall be examined as a witness in the Court of 
the Magistrate taking cognizance of the offence and 
in the subsequent trial, if any. 

(2A) In every case where a person has accex)ted 
a tender of pardon and has been examined under 
sub-section (2), the Magistrate before whom the x^ro- 
ceedings are x^ending shall, if he is satisfied that there 
are reasonable grounds for believing that the accused 
is guilty of an offence, commit him for trial to the 
Court of Session or High Court, as the case may be. 

(3) Such person, unless he is already on bail, 
shall be detained in custody until the termination of 
the trial. 

(4) Bepealed hj the Code of Criminal Procedure 
(Amendment) Act, XVIII of 1923. 

Sub-sections (1) and (lA) were substituted for the original sub-s.(l); sub-s,(2A) 
was inserted and sub-s.(4) was omitted; the words "the Court of the Magistrate 
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taking cognizance of the offence and in the subsequent trial, it any” in sub-s.(2) 
•were substituted for the rvords “the case”; the words “unless he is already on 
hail” in sub-s.(3) were substituted for the words “if not on bail,” and the words 
“by the Court of Session or High Court as the case may be” at the end of 
sub-s.(3) were omitted by the Code of Criminal Procedure (Amendment) Act, XVIII 
of 1923. 

Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. Who can tender a pardon. 

4. Power of Provincial Government 

to tender conditional pardon. 

5. Offences in respect of which 

pardon may be tendered. 

€. Effect of tendering pardon in 
other cases. 

7. Stage at which pardon can be 

tendered. 

8. “ Supposed to have been directly 

or indirectly concerned in, or 
privy to, the offence.” 

9. Condition of pardon. 

10. Procedure in tendering pardon. 

Other Topics 

Accessories after the fact. See Note 17. 
Accomplice and spy. See Note 8. 
Accused’s conduct as corroboration. See 
Note 17. 

.Addition of other offences — Immaterial. 
See Note o. 

Bail by superior Courts. See Note 19. 
Blood in accused’s house and his nails 
— Corroboration. See Note 17. 
Circumstantial evidence. See Note 17. 
Confession of accused is corroboration. 
See Note 17. 

Confessions of co-accused. See Note 17. 
Corroboration by evidence of others 
taken prior to pardon. See Note 17. 
■Corroboration of accomplice’s evidence. 
See Note 17. 

Custody — Judicial and not police. See 
Note 19. 

Delegation not permissible. See Note 3. 
District Magistrate pardoning — Com- 
petent to try. See Note 18. 

Effect of invalid pardon. See Notes 3 
and 6. 

Entry of nolle prqscgui and subsequent 
evidence. See Note 2. 

Examination after forfeiture'of pardon. 
See Note 16. 

Explicable circumstances — No corrobo- 
ration. See Note 17. 

Evidence of a spy. See Note 17. 

Evidence of tutored son of accomplice 

■ not corroborated. See Note 17. 

■Hearsay evidence inadmissible even for 

■ corroboration. See Note 17. 

Illegal conditions pf pardon. See Note 9. 


11. Recording reasons for tendering 

pardon. 

12. Accepting pardon. 

13. Disclosure, whether should be 
• recorded at the time of the 

tender of pardon. 

14. Effect of pardon. 

15. Forfeiture of pardon. See S. 339. 

16. Examination of approver as 

witness — Sub-section (2). 

17. Evidence of an accomplice 

Credibility of. 

18. Commitment of accused. 

19. Detention of approver in custody 

— Sub-section (3). 

(miscellaneous) 

Informal statements at tender of pardon. 
See Notes 10 and 13, 

Motive or animosities — Not corrobora- 
tion. See Note 17. 

No pardon to principal offender. See 
Note 2, 

Non-explanation of suspicious ciroum- 
stances — Not corroboration. See 
Note 17. 

Omission to record reasons for pardon. 
See Note 11. 

Oral sanction — Only irregularity. See 
Note 3. 

Pardon accepted or refused — Procedure. 
See Note 10. 

Persons bribing for release of wrongfully 
confined persons — Not accomplices. 
See Note 17. 

Person helping disposal of murdered 
body — No accomplice. See Note 17. 

Presence of accused before occurrence 

No corroboration. See Note 17. 

'Prior statements of accomplice. See 
Note 17. 

Production of stolen property from place 
not in accused’s possession — No corro- 
boration. See Note 17. 

Section no bar to trial under Ordinances 
— Commitment not needed. See Note 18. 
Statements of other accomplices. See 
Notes 17 and 8. 

Strict compliance with section. See 
Note 2. 

Suspicion — No corroboration. See 
Note 17. 

Witnesses and not partakers — Not 
. accomplices. See Note 17. 


Section 337 


2Cr.ll4. 
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Section 337 i. Legislative changes, 

notes 1-2 Ghancjes introduced by Act XVIII of 1928 — 

1. In sub-section (l) — 

(a) The words “or any offence and ITTA” are new. 

See Note 5. 

(h) The words “at any stage of the investigation or inquiry into, 
or trial of, the offence” are new. See Note 7. 

( c) For the words “with the sanction of the District Magistrate, 
any other Magistrate,” the proviso to sub-s.(l) has been 
substituted. See Note 3. 

2. The w'ords “and shall, on application made by the accused, furnish 
him with a copy of such record, “in sub-s.(lA) and the proviso to 
sub-s.(iA), are new, 

3. In sub-s.(2), .the words “in the Court of the Magistrate taking 

cognizance of the offence and in the subsequent trial, if any” have 
been substituted for the words “in the case.” See Note 16. 

4. Sub-section (4) has been omitted and sub-s.(2A) is new. See Note 18. 

2. Scope and object of the section, — This section empowers 
a Magistrate to tender pardon to a person who is supposed to have 
been directly or indirectly concerned in, or privy to, an offence under 
investigation or inquiry, on condition that he makes a full and true 
disclosure of all the circumstances within his knowledge in relation to 
the accused and to the offence. The object of tendering such conditional 
pardon to an accomplice in the crime is to secure the evidence of such 
a person; and also to encourage him to give the fullest details in 
respect of the matter, so that points may be found in his evidence 
which may be capable of corroboration, especially in cases w^here it is 
otherwise impossible to establish the guilt of the accused from other 
evidence.^ In the exercise, therefore, of the power to tender a pardon, 
the Magistrate should exercise a sound judicial discretion,^ and proceed 
with great caution and on ample grounds; and with a clear recognition 
of the risk which it necessarily involves of allowing an offender to 
escape just punishment at the expense of possibly innocent men.^ It 
is thus a wrong exercise of discretion on the part of the Magistrate to 
tender pardon to a person w^ho is the princiiml offender in order to 
obtain evidence against the other accused.^ 

The provisions of this section do not imply that the only method 
of obtaining the evidence of an accused person against his co-accused 
is by tendering a pardon to such person wdth all the conditions and 

Section 337 — Note 2 

1. (’88) 11 All 79 (90) : 1888 All W N 289, QuceiuBviyrcss v. Ganga Gharan. 

[See (’15) AIR 1915 Nag 92 (93) ; 11 Nag L R 59 : 16 Cri L Jour 417, Local 

Government v. Mulu. 

(’22) AIR 1922 Bom 177 (177) : 46 Bom 120 ; 22 Ori L Jour 620, In re Dagdu 
JBapw.] 

2. Sec (’72-92) 1872-1892 L.B.E. 246 (248, 250), In the matter of Nga Po Aung^ 

3. (’03) 1903 Pun Re No.4 Or,p.ll(14):1903 PLR No. 52, Ghulam Md. v. Groiun. 
(’66) 5 Suth W R Or 80 (85) : Beng L R Sop Yol 459 (P B), In re Elahec Buksh, 

4. (’21) AIR 1921 Pat 499 (501), Sheobliajan Ahir v. Emycror, 
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safeguards mentioned in the section.^ It is the right of the Crown at 
any stage to enter nolle prosequi (Ss. 333 and 494) and thereafter caU 
such person as a witness for the Crown.® (See Note 16 and S. 342.) 
Similarly, there is nothing in the section to compel the police to 
produce an accused person who is intended to he examined as a witness 
in the case for the tender of a pardon. The police can refrain from 
prosecuting such person although there is. adequate evidence to justify 
his prosecution and if thej^ do so, he will he a competent witness in the 
trial of the other accused. But such a course is to be highly deprecated 
and the evidence of such a witness will he entitled to little weight,^ 

As special powers are conferred upon the Magistrate by the 
section, he should exercise such powers in strict accordance with the 
provisions of the section.® 

Where action has been taken under this section and a conditional 
pardon has been tendered and accepted, it is not thereafter open to the 
prosecution to ignore the provisions of this section and proceed under 
S. 494. Thus, in such a case, the prosecution against the person who 
has accepted the pardon cannot 'be withdrawn under S. 494 and the 
provisions of sub-s.(2A) of this section which require the case to be 
tried by a High Court or Sessions Court avoided. In determining 
W'hether action has been taken under this section, if the manner in 
which the tender of pardon is made follows in substance the method 
prescribed in this section, the section must be held to apply and minor 
and immaterial irregularities or variations cannot be taken to affect 
tlie operation of the section.® 

3. Who can tender a pardon. — A District Magistrate has 
power to tender a pardon at any stage of the investigation, inquiry or 
trial even though he himself may not be holding such inquiry or 
trial.^ A Magisti-ate of the first class, not being a District Magistrate, 

5. (’37) AIR 1937 Nag 17 (21) : 38 Cr.L.J. 237 & 251 : ILB (1937) Nag 315 (FB), 
Aindwnhjan v. Emperor. (Provision is enabling and obligatory.) 

6. (’29) AIR 1929 Cal 319 (320, 321) : 56 Cal 1023 : 31 Cr. L. J. 315, Baman v. 
Emperor. 

(’23) AIR 1923 All 91 (107) : 45 All 226 : 25 Cr.L.J .497, Emperor v. Ear Prasad 
Bhargava. 

(1900) 25 Bom 422 (428,429): 2 Bom L R 1095, Queen-Empress v. Hussein Haji. 
^35) AIR 1935 Bom 186 (188) : 59 Bom 355 : 36 Cr. L. J. 937, Eeshav Vasudev 
V. Emperor. 

[But see (’35) AIR 1935 Cal 473 (474) : 36 Cri L Jour 1248, Abdtil Majid v. 
Emperor. (Section 494 is not intended to be used by prosecution to get evidence 
of accomplice.)] 

7. (’37) AIR 1937 Nag 17 (20, 21) : 38 Cr. L.J. 237 & 251 : I L R (1937) Nag 315 
(FB), Amdumiyan v. Emperor, 

(’35) AIR 1935 Bom 186 (188) : 59 Bom 355 : 36 Cr. L. J. 937, Eeshav Vasudeo 
V. Emperor. 

8. (’72-92) 1872-1892 Low Bur Rul 246 (248, 250), Jw the matter of Nga Po Attng, 
(’08) 8 Cr. L. J. 445 (450) : 5 A L J 691, StiUan Khan v. Emperor. (Provisions 

of this section are very salutary, the neglect of which may easily lead to great 
difficulties.) 

9. (’38) AIR 1938 P C 266 (269) : I L B (1938) Lah 628 :.65 I A 388 : 32 S L B 
937 : 40 Cr.L.J. 360 (P C), Fagir Singh v; Emperor. 

Note 3 

1. Sec (’12) 13 Cr. L. J. 33 (34) : 5 SindLR 174 : 13 I. C. 273, Emperor v.Andal. 


Section 337 . 
Notes 2-3 
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Section 337 
Notes 3-5 


can tender a pardon only — 

faj in case the offence is under investigation, if he has jurisdiction 
in the place where the offence might he inquired into and tried, 
and the sanction of the District Magistrate has been obtained 
therefor, or 

(bj in case the offence is under inquiry or trial, if the case is 
pending inquiry or trial before him. 

The words “District Magistrate” in this section will include an 
Additional District Magistrate on whom all the powers of a District 
Magistrate have been conferred under section 10 (2),“ 

The mere absence of a written sanction of the District Magistrate, 
where it appears that in fact an oral sanction was given, is only 
an irregularity which, under S. 529, is not sufficient to vitiate the 
proceedings if it was obtained in good faith.^ 

The tender of pardon being a judicial function'^ the Magistrate 
empowered to exercise such function cannot delegate it to a police- 
officer or to a subordinate Magistrate.® Where a Magistrate, not 
empowered by law to tender a pardon, erroneously in good faith 
tenders such pardon under this section, the proceedings cannot be set 
aside merely on the ground of his not being so empowered [s.529, 
clause (g)] . But if a Magistrate, who has no jurisdiction in respect 
of such offence, tenders a pardon, such pardon is illegal and the defect 
cannot be cured under S. 529.® The person to whom such illegal pardon 
is tendered continues to he an accused person and can be tried and 
convicted along with the other accused.’^ He cannot be examined as a 
witness (section 342), and if he has ‘been examined, his evidence is 
inadmissible.® 

A special Magistrate appointed under s.24 of the Bengal Suppres- 
sion of Terrorist Outrages Act (xii of 1932) has power to tender a 
pardon under this section.” 

5. Power of Proyincial Government to tender conditional 
pardon.. — There is no provision in the Code conferring upon the 
Provincial Government a ijower to tender, to an accused person, a 

2. (’38) AIR 1938 Lali 796 (798) : IL R {1939)Lah3S :40Cr.L. J. 543, Emperor 
V, Amar (Pardon tendered by such Additional District Magistrate without sanc- 
tion of District Magistrate is not invalid — Dissenting from AIR 1936 Lah 353.) 

3. (’08) 8 Or. L. J. 445 (450, 451) ; 5 A L J 691, Sulta7i Khan v. Emperor. 

4. (’38) AIR 1938 P C 266 (270) : I L R (1938) Lah 628 : 65 Ind App 388 : 32 
Sind L R 937 : 40 Or. L. J. 360 (PC), Faqir Singh v. Ejnpcror. (Pardon under 
this section is tendered as a judicial act.) 

5. (’72-92) 1872-92 Low Bur Rul 246 (248, 250), In the inatler of Nga Po Auna. 

(’66) 6 Suth W R Or L 5 (5), . . ‘ 

See also Note 10. 

6. (’97) 20 All 40 (41, 42) : 1897 All W N 173, Queen-Einprcss v. Ghidda. 

See also S. 529 Note 1. 

7. (’97) 20 All 40 (41, 42) : 1897 All W N 173, Queeji-Empress v. Ghidda. 

8. (’72-92) 1872-92 Low Bur Rul 246 (248, 250), In the matter of Nga Po Aung. 

9. (’36) AIR 1936 Cal 356 (361, 363, 364) : 37 Cr. L. J. 758 : I L R (1937) 1 Cal 
(ni (FB), Harihar Shtha v. Emperor. (Per Full Bench — Mulcerji, J., contra — 
But the Special Magistrate must try the accused himself instead of committing 
him to the sessions.) 

<’35) AIR 1936 Cal 281- (282) ; 36 Gr. L. Z. 884, lid. Sateuddin v. Emperor. 





TENDER OF PARDON TO ACCOMPLICE 


1813 


conditional pardon. Such pardon can be tendered only by the Magis- 
trate and the Courts specified in Ss. 337 and 333.^ But the fact that the 
Magistrate in tendering the pardon did so after consulting the Provincial 
Government and with its authority is an internal matter of adminis- 
tration which cannot affect the position of the accused or the approver." 
The Provincial Go%'ernment has, however, power under s. 401 to remit 
or suspend sentences passed against the accused. 

As to the exercise of the Eoyal Prerogative of mercy, see s. 401. 

5. Offences in respect of which pardon may be tendered. — 
The jurisdiction to tender a“ pardon to an accomplice is strictly limited 
to such offences as are specifically mentioned in the section itself.^ It 
is determined with reference to the offence in respect of which the 
investigation is being made or the inquiry or trial is held, and is not 
affected in any manner by a subsequent alteration of the charge or 
offence or by the ultimate result of the investigation, inquiry or trial,^ 
or by the fact that there are also other offences alleged or charged 
against the accused.’^ All that is necessary is that there should be an 
investigation or inquiry in progress relating to an offence referred to 
in the section.^ The words “triable exclusively by the High Court or a 
Court of Session” mean “shown in the second schedule as so triable.’’^ 
Before the amendment of 1923, conditional pardon could be granted 
only in cases of offences triable by a Court of Session or High Court.® 


Note 4 

1. (’00) 4 Cr.L..T. 145 (148): 33 Cal 1353: 10 OWN 962, Bami Singh v. Emperor. 
(’06) 4 Cr. L. J. 44 (4.5) : 10 C W N 847, Pahan Singh v. Emperor. (Evidence of 

accused taken under conditional pardon so oSered is wholly inadmissible.) 

2. (’88) AIR 1938 PC 266 (269): IliB, (1938) Lah 628 : 65 I.A. 388 : 32 S. L. E. 937: 
40 Cr. L. .1. 300 (PC), Fagir Singh v. Emperor. (Overruling AIR 1936 Lah 353.) 

Note 5 

1. (’38) AIR 1938 P C 266 (268) : ILR (1938) Lah 628 : 65 I. A. 388 : 32 S. L. R. 
937 : 40 Cr. L. J. 360 (PC), Fagir Singh v. Emperor. 

(’36) AIR 1936 Cal 356 (306) : 37 Cri L Jour 758 ; ILR (1937) 1 Cal 711 (FB), 
Harihar Sinha v. Emperor. 

(1900-02) 1 L. B. R. 62 (62), Empress v. Nga Po Sin. (Magistrate has no power 
under S. 337 to examine an accused person charged under the Gambling Act.) 

2. (’39) AIR 1939 All 567 (571, 572) : ILR (1939) All 736 : 40 Cri L Jour 856, 
Bhola Nath v. Emperor. 

(’21) 22 Cri L Jour 676 (677) : 63 Ind Cas 612 (613) (Lah), Sardara v. Emperor. 
(’25) AIR 1925 Sind 105(108): 19 S.L.R. 183: 25 Cr.L.J. 1057, Faizulla v. Emperor. 
(’33) AIR 1933 Pesh 3 (4):34Cr.L.J.212, Public Prosecutor, Peshawar v. Mngarrab. 
[/See also (’26) AIR 1926 Ail 590 (591) : 27 Cri L Jour 1103, Bhawani Prasad v. 
Emperor. (It is doubtful whether the validity of a pardon given to accused 
charged with an ofience specified in that section would be affected by the fact 
that the co-accused was ultimately convicted of a minor offence.)] 

2a. (’15) AIR 1915 Lah 16 (21) : 1915 Pun Re No. 17 Cr : 16 Cri L Jour 354, 
Balmohand v. Crown. 

(’15) AIR 1915 Sind 43 (45): 9 S. L. R. 43: 16 Cr.L.J. 632, Harumal v. Emperor. 

3. (’25) AIR 1925 Nag 337 (338) : 26 Cri L Jour 1115, Ismail ^Panju v. Emperoi'. 

4. (’97) 1897 Pun Re No. 3 Cr, p. 4 (6), Bhallu Singh v. Empress. 

5. (’84) 10 Cal 936 (937), Queen-Empress v. Sadhee Kasai. 

(’82) 1882 All W N 240 (240), Empress v. Gopal. ■ 

(’20) AIR 1920 Lah 215 (216) : 1 Lah 102 : 21 Cr.L.J. 699, Mahandu y. Emperor. 
(’12) 13 Cri L .Tour 33 (34) : 5 Sind L R 174': 13 I. C. 273, Emperor v. Andal. 
[See (’02) 1902 Pun Re No. 12 Cr, p. 33 : 1902 Pun L R No. 100, Nabi Bakhsh v. 
Emperor. 

(’73) 1873 Pun Re No. 7 Cr, p.'t,InreaBe ferenee from Commissioner, Bawalpindi. 
(’93-1900) 1893-1900 Low Bur Rul 51 (51), Nga Tha Bla v. Queen-Empress. 
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Tlie amended section provides specifically for tender of pardon in 
respect of several other offences enumerated in the section.^ 

6. Effect of tendering pardon in other cases. — Where a 
pardon is granted in respect of an offence not specified in the section 
and the person to whom jjardon is granted is examined as a witness, 
such evidence is inadmissible. The reason is that as the pardon is 
iinauthorized, the person continues to he an accused person and no 
oath can he administered to him.^ See S. 342. Nor can such person 
be prosecuted for giving false evidence.” 

7. Stage at which pardon can be tendered. — Before the 
amendment of 1923 , the Magistrate could tender a pardon onl3’’ in 
respect of the “offence under inquiry” and there was a conflict of 
decisions as to whether the word “inquiry” included also the stage of 
the investigation bj’’ the police.^ The amended section has definitely’' 
set the conflict at rest by' specifically providing that the pardon may 
be granted even at the stage of the investigation by’ the police.^ The 
Magistrate has power to tender a pardon at any stage, i. e., until he 
commits the accused under sub-s. (2A) or discharges the accused.^ The 
mere fact that the case is adjourned on application under S. 52G does 

(’93-1900) 1893-1900 Low Bur Eul 642 (644), JPa( Tha TJ. v. Qiicen-Eviyrcss. 
(1864) 3 Mad HOE App ii (ii). (S. 209 of the Code of 1861 did not contain the 
words ‘‘exclusively triable by Court of Session” and therefore a Magistrate was 
held competent to tender pardon in a case triable by Magistrate concurrently with 
Court of Session.) 

(’66) 3 Mad H C E App iv (iv). (The power given to a Magistrate by S. 209 of the 
Code of 1861 could not be properly exercised except with a view to commit the 
case to a Court of Session.)] 

[But see (’72-92) 1872-1892 L B E 586 (587, 588), Tha Dung v. Emyress.'] 

See also S. 338 Note 2. 

6. (’37) AIE 1937 Nag 17 (20) : 38 Or. L, J. 237 & 251_: I L E (1937) Nag 315 
(FB), Amdumiyan v. Ejnyeror, (Amendment also amplifies the power to tender 
a pardon even during the course of the investigation.) 

Note 6 

1. (’79) 2 All 260 (262), Empress of India v. Asgher Ali. 

[See however (’26) AIR 1926 All 590 (591) : 27 Cri L Jour 1103, Bhaiuani Prasad 
v. Emperor. (Even if the pardon is invalid it would not prevent the approver 
being examined in the Sessions Court as a witness if he is not committed for 
trial along with the accused.)] 

2. (’So) 10 Bom 190 (192), Queen-Empress v. Bala Jiva. 

(’93-1900) 1893-1900 Low Bur Eul 51 (51), Nga Tha Ela v. Queen-Empress. 

Note 7 

1. (’22) AIE 1922 Bom 138 (139) : 46 Bom 61 : 22 Cri L Jour 728, Emperor v. 
Moti Lai Hira Lai. (Inquiry does not include investigation by police.) 

(’12) 13 Cri L Jour 33 (34) : 13 Ind Cas 273 : 5 Sind L E 174, Emperor v. Andal. 

(Inquiry includes investigation by police.) 

(’23) AIR 1923 Lah 270 (271) : 3 Lah 431 : 24 Cri L Jour 941, Shcr Muhammad 
V. Emperor. (Inquiry means everything done by a Magistrate whether the case is 
challaned or not.) 

(’97) 1897 Pun Ee No. 3 Cr, p. 4 (6), Bhallu Singh v. Empress. (Do.) 

2. (’37) AIR 1937 Nag 17 (20) ; 38 Cri L Jour 237 & 251 : I L R (1937) Nag 315 
(FB), Amdumiyan v. Emperor. 

3. (’32) AIR 1932 Sind 40 (41) : 33 Cri L Jonr 906, Ali Muhammad v. Emperor. 
(’21) 22 Cri L Jour 255 (256) : 60 Ind Cas 607 (608) (Lah), Mangn v. Emperor. 

(Magistrate could tender pardon even after framing the charge — In this case, 
the trial and conviction were by a Magistrate empowered under S. 30 — After 
the amendment of S. 337 in 1923 the case must be committed to Sessions and 
cannot be disposed of by the Magistrate himself. See Note 18.) 



cn. 2i.] 


TENDER OF PARDON TO ACCOMPLICE 


1815 


not deprive the Magistrate of liis power of tendering a pardon.'^ 

8. “ Supposed to have been directly or indirectly concerned 
in, or priiry to, the offence.” — The expression “any person 
supposed to have been directly or indirectly concerned in, or privy to, 
the offence,” is a wide one and is not necessarily confined to a person 
who has been charged with the offence or who has been sent up bj' 
the police for trial, as an accused person.^ It is not necessary that he 
should exactly know what crime is being committed in all its details.” 
All that is requisite is that there should be the intention of assisting 
in the commission of the crime* and that the Magistrate should be 
satisfied that he himself took part in the crime to the extent that he 
admits and that he is in a position to give a true account as to what 
occurred.^ 

An accomplice is different from a “spy.” An accomplice is a 
person who concurs fully in the criminal designs of his co- conspirators 
for a time and joins in the execution of those designs ; while a spy or 
informer does not concur in those designs but enters into the conspiracy 
■as agent for the prosecution for the sole purpose of detecting and 
•disclosing it and of bringing the offenders to justice.* 

The word “supposed” does not exclude a person who confesses the 
guilt and pleads guilty to the charge, but is yet unconvicted ; it merely 
•excludes the person who has been already convicted of the offence.* 

9. Condition of pardon. — It has been already seen in Note 2 
that the object of tendering a pardon is to encourage the approver to 
give the fullest details, so that points may be found in his evidence 
which may be capable of corroboration. The law, therefore, requires, 
not a cramped and constrained statement by the approver, but a 

4. (’27) AIR 1927 All 90 (90) ; 49 All 181 :27Cr.L.J.1369,Ro?C7ian(?v.i?mpcror. 

Note 8 

1. (’12) 13 Cr. L. J. 33 (34) : 13 I. C. 273 ; 5 Sind L R 174, Em'peror v. Andal. 
(’23) AIR 1923 Nag 248 (249) : 24 Cri L Jour 566, Kashiravi v. Emperor. 

2. (’20) AIR 1920 Cal 980 (983) ; 21 Cri L Jour 802, Surya Eanta v. Emperor. 
(1913) 9 Cr App Rep 232, Charles Cratchely. (Per Lord Chief Justice Isaacs.) 

3. (’20) AIR 1920 Cal 980 (983) : 21 Cr.L. J. 802, Surya Kania v. Emperor. (Per 
Shamsul-Huda, J.) 

4. (’23) AIR 1923 Nag 248 (250, 251) ; 24 Cri L .Jour 566, Kashiravi v. Emperor. 
[See (’33) AIR 1933 Rang 199 (200) : 34 Cri L Jour 125-5, Yacoob v. Emperor. 

(Accomplices are those who are in some way or other connected with the offence 
in question.) 

(’24) AIR 1924 Oudh 188 (188): 24 Cri L Jour 799, Sant Ram v. Emperor. (The 
statement of an alleged approver who is not proved to have participated in the 
offence is not admissible against the accused.) 

(’09) 10 Cr.L. J. 530 (532) : 4 Ind Cas 268 (269) (Bom), Emperor v. Percy Senry 
Burn.'] 

■5. (’28) AIR 1928 Lah 193 (194, 195) : 9 Lah 550 : 29 Or. I j. 3. 577, Karim Bakhsh 
V. Emperor. 

(’95) 19 Bom 363 (370), Quecn.Empress v. Javecharam. 

'(’10) 11 Cri L Jour 560 (564) : 38 Cal 96 : 8 I. G. 119, Emperor v. Chaturbimj. 
(’12) 13 CriL Jour 609 (663) : 16 Ind Cas 257 (CeX), PulinBehari Das v. Emperor. 
(’28). AIR 1928 Lah 647 (649) : 29 Cri L Jour 740, Mangat Eai v. Emperor. 

6. (’84) 7 All 160 (163) : 1884 AWN 314, Queen-Empress v. Kallu. 

.(’95) 1895 Bat 750 (752), Queen-Empress v. Bhagya. 
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thorough and complete disclosure of all the facts -within his bno-wledge 
bearing upon the offence or offences as to -which he gives evidence.^ 

It should, however, be borne in mind that the" temptation to the 
accomplice to strain the truth should he as slight as possible and it is 
illegal to tender a pardon on condition that the prisoner should profess 
to have been present at the murder and to have personal knowledge 
of the circumstances under which the offence took place as alleged by 
the prosecution." As to the effect of a breach of the conditions of 
pardon, see section 339. 

10. Procedure in tendering pardon. — The tender of pardon 
should be made by the Magistrate directly and should not bo made 
through any police-officer.^ The Magistrate should, at the time, explain 
to the person to whom it is made all the conditions accompanying 
such tender of pardon and should also record his reasons for tendering 
the pardon (sub-s.(lA) ). If the person does not accept the conditions, 
the inquiry or trial will proceed as if no tender of pardon was made. 
If such person should accept the conditions, it is the duty of the 
Magistrate to examine him as a witness under the rules applicable for 
the examination of witnesses.^ As to whether the Magistrate should 
record informal statements from the person at the time of tendering 
the pardon, see Note 13. 

11. Recording reasons for tendering- pardon. — It has been 
seen already in Note 2 that the Magistrate should tender a pardon to 
an accomplice only on ample grounds and in exceptional cases and 
that he should exercise a sound judicial discretion before taking such 
a step. Sub-section (lA) provides that it is his duty to record his 
reasons for so doing and that the accused is entitled to a copy thereof.^ 
Where, however, the circumstances which preceded the grant of pardon 
provide by themselves sufficient grounds for the Magistrate’s action 
and such circumstances aj)pear on record, it is not necessary for 
the Magistrate to formally set out such circumstances in -UTiting." 
Similarly, where the Magistrate states in his order that in order to 
connect the accused with the offence of a certain murder, it is essential 
to make an approver in the case, there is sufficient compliance with 


Note 9 

1. (’88) 11 All 79 (87) : 1888 AWN 289, Quccn-Emprcss v. Ganga Charan. 

(’26) AIR 1926 Pat 279 (281, 280): 5 Pat 171: 27Cr.L..T. d57,Nilmadhah t. Emperor. 

2. (’92) 1892 Rat 012 (013, 614k Quccn-Emprcss v. TaJeuh. 

Note 10 

1. (’66) 6 Suth W R Cl- Letters -5. 

See also Note 3. 

2. (’70) 12 Suth W R Cr 80 (81) : 6 Beng L R App 50, Queen v. Gagalu Magalu.. 
(1900) 13 C P L R Cr 7 (8), Empress v. Bodlian. 

Note 1 1 

1. (’97-01) 1 Upp Bur Rul 81 (81), Quccn-Emprcss v. Nga Tun Baw. 

2. (’09) 10 Cr. L J. 32 (34) : 36 Cal 629 : 2 I. C. 497, Emperor v. Annada Gharan 
Tlialtur. (Omission to state reasons in such a case is neither illegality nor 
irregularity -svhich vitiates the proceedings.) 

(’07) 5 Cr.L.J,142(144):5C.L .1.224, x.Banu Singh. 

(Do.) 
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the provisions of sub-s.{lA) of this section.^ The recording of reasons 
is merely a matter relating to procedure and is not a condition 
precedent to the tender of pardon.^ Thus, an omission to record the 
reasons amounts only to an irregularity® and vill not vitiate the trial, 
unless it is shown that it has, in fact, occasioned a failure of justice.® 
See section 537. 

12. Accepting pardon. — A person can be said to accept a 
pardon tendered to him onlj^ when he actively assents to the conditions 
of the pardon and volunteers to make a statement with reference to 
the offence. Where he expresses complete ignorance and states that 
he is indifferent as to whether a pardon is granted or not, he cannot 
he said to accept a tender of pardon.^ But it is not necessary that 
the acceptance of the pardon should be in writing or that it should be 
expressed in any other manner. It can be gathered from the circum- 
stances. Thus, the fact that he appears before the Magistrate in the 
capacity of a witness and not in the capacity of an accused person, 
is a clear indication of the fact that he has accepted the pardon 
tendered to him.^ 

13. Disclosure, whether should be recorded at the time 
of the tender of pardon. — The section does not contemplate the 
recording of any statement by the proposed approver before the pardon 
is granted to him.^ 

There is a conflict of decisions as to whether, after the pardon 
has been granted, the approver can be examined on oath before the 
preliminary inquiry in the committing Magistrate’s Court. One view 
is that such an examination is permissible under S. 164^ and the other 
view is that it is not.® As there does not seem to be any reason why 

3. (’38) AIR 1938 Lah 796 (798): I L B (1939) Lah 38: 40 Or. L. J. 643, Emperor 
V. Amar Singh. 

4. (’12) 13 Cri L Jour 588 (590) : 15 I. C. 1004 (All), Emperor v, Shama Charan. 

5. (’38) AIR 1938 P 0 266 (269) : I L B (1938) Lab 628 : 65 I A 388 ; 32 S L B 
937 ; 40 Cri L Jour 360, Fagir Singh v. Emperor. (Eight of accused or approver 
is not aSeoted because of Magistrate’s failure to record reasons, a requirement 
imposed for the benefit of the accused.) 

6. (’29) AIR 1929 All 321 (322) : 30 Cri L Jour 1157, Emperor v. Dtilchu, 

(’08) 8 Cri L Jour 445 (450, 451) ; 5 All L Jour 691 : 1908 All W N 259, S 2 iltan. 
Khan v. Emperor. 

(’24) AIR 1924 Lah 90 (90) : 25 Cri L Jour 174, Emperor v. Waryani Singh. 

(’66) 1866 Pun Be No. 113 Cr, p. 109, Crown v. Mana Singh. 

Note 12 

1. (’24) ATB, 1924 All 564 (564) : 26 Cri L Jour 336, Palaii Bai v. Emperor. 

2. (’38) AIR 1938 Lah 796 (798, 799) : I L R (1939) Lah 38 : 40 Cri L Jour 543, 
Emperor v. Amar Singh. 

Note 13 

1. (’40) AIR 1940 Nag 218 (219); 187 1.0.203(205): 41 Cr.L.J. 433 (437), Horilal 
Mohanldl v. Emperor. 

2. (’33) AIR 1933 Lah 321 (322) : 14 Lah 507 : 34 Cri L Jour 469, Emperor v. 
' Farmanand. 

(’33) AIR 1933 Lah 868 (869) : 35 Cri L Jour 111, Emperor v. Eussaina. 

(’33) AIR 1938 Lah 796 (799) ; I L B (1939) Lah 38 : 40 Or. L. J. 543, Emperor v. 
Amar Singh. 

(’40) AIR 1940 Nag 218 (221) :410r.L.J.433(437), Horilal Mohanlal v. Emperor. 

3. (’25) AIR 1925 Bang 286 (286) : 3 Rang 224 : 26 Cri L Jour 1396, Emperor v. 
Nga Bo Qyi. , 

(’22) AIR 1922 Bom 138 (141) : 46 Bom 61 : 22 Cr.L.J. 728, Motilal v. Emperor. 
(1900^ 13 C PTj *R Cir 7 nr 
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S. 164 should not apply to such cases, it is submitted that the formeL* 
view is correct. 

1 $. Effect of pardon. — Where a pardon is tendered and 
accepted under this section, the accused person ceases to be such from 
the moment the pardon is accepted and is to be treated as a witness 
thereafter. It is not necessary that the prosecution should be witlidrmon 
in such cases.^ 

A pardon tendered under this section refers not only to the 
offence in respect of which it is tendered, but extends to all such 
offences also in connection with the same matter, as the approver has 
necessarily to disclose, in making a full and true disclosure of all the 
■circumstances relating to such offence.” In Qjieen-Empress v. Ganga 
■Gharan,^ Straight, J., observed as follows : 

“While, on the one hand, the condition is ‘a full and true disclosure of the 
"whole of the circumstances -within his knowledge relative to such offence,’ on the 
-other, a non-compliance with it leaves him open to trial for the offence in respect 
of which the pardon was tendered, or any othC7- offoice in connection with the 
same matter. It must be borne in mind that, in countenancing these pardons to 
accomplices, the law does not invite a cramped and constrained statement by the 
•approver; on the contrary it requires a thorough and complete disclosure of all the 
•facts within his knowledge bearing upon the offence, or offences, as to which he 
gives evidence, and when he has given his evidence, I do not think that the 
question of how far it is to protect him, and what portion of it should not protect 
Jaini, ought to be treated in a narrow spirit,” 

Where, however, the statement of the person to whom a pardon 
was tendered disclosed a distinct offence of dacoity which was com- 
mitted one month in’ior to the offence in respect of which the pardon 
was tendered, it was held that the tender of pardon did not extend to 
•such an offence.^ See also section 339 Note 6. 

15. Forfeiture of pardon. — See Section 339. 

16. Examination of approver as witness — Sub-section (2). 
— Sub-section ( 2 ), as it stood before the amendment of 1923, provided 
that the person accei^ting a tender of pardon should be examined as a 
witness “in the case,” and it was held in the undermentioned cases^ 
■that the words “in the case” referred both to the magisterial inquiri’ 

Note 14 

1. (’36) AIE 1936 Lab 353 (354) : 16 Lab 594: 37 Or. L. J. 515, Faqir Singh v. 
Emperor, 

2. (’88) 11 All 79 (87), Qnecn-Emimess v. Ganga Cliaran. 

(’21) AIE 1921 All 234 (234) : 22 Cri L Jour 699, Shiain Sunder v. Emperor, 

.3. (’88) 11 All 79 (87). 

4. (’24) AIE 1924 All 220 (222): 46 All 236 : 25 Cr.L. J.956(FB), Sardara v. Emperor, 
iSee also (’37) 38 Cri L Jour 84 {86)-: 165 I. C. 795, Jagat Singh v. Emperor, 
(Trial for sucb distinct offence — Accused’s statement as approver and witness 
in prior trial is admissible,)] 

Note 16 

1. (’94) 1894 Pun Ee No. 14 Cr, p. 44, Mamun v. Queen-Empress, 

'(’90) 2 Weir 394 (394), In re Kumarandy. 

'(1900) 27 Cal 137 (139), Queen-Empress v. Natu, 

.(’91) 1891 All W N 182 (183), Queen-Empress v. Piary. 

{See also (’01) 25 Bom 675(679); 3 Bom LE 271, iri?i(7-.B?!ipcj'orv.BaZa. (Quffire)]. 
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and to the sessions trial and that therefore the approver ought to be 
examined in the sessions trial notwithstanding he did not fulfil the 
conditions of pardon in the magisterial inquiry. It was, however, held 
in other cases that if the approver should show an inclination to resile 
from his evidence before the committing Magistrate, the prosecution 
was not hound to examine him as a witness in the sessions trial as his 
examination before the committing Magistrate is a sufficient compliance 
with the provisions of sub-s.(2).^ The amended section now specifically 
provides that such person should be examined as a witness in the 
Magistrate’s Court and in the subsequent trial, if any.® There is still 
a conflict of decisions whether the section makes it obligatory on the 
prosecution to examine the approver in the Sessions Court where in 
the committing Magistrate’s Court he has resiled from his former 
IDOsition and broken the condition of his pardon. The Lahore High 
Court* and the Sind Judicial Commissioner’s Court® have held that the 
approver must be examined in the Sessions Court even in such cases, 
while the opposite view has been expressed by the Calcutta High Court.® 

17. Eyidence of an accomplice — Credibility of. — In dealing 
with the question as to the weight to be attached to the evidence of an 
accomplice, it is necessary to consider the provisions of s. 133 of the 
Evidence Act, as also illustration (b) to s. 114 of that Act. Section 183 
of that Act provides as follows : 

“An accomplice shall be a competent witness against an accused 
person ; and a conviction is not illegal merely because it proceeds upon 
the uncorroborated testimony of an accomplice.” 

Illustration (b) to section 114 runs as follows: “The Court may 
presume that an accomplice is unworthy of credit unless he is 
corroborated in material particulars.”* The reasons underlying the 

2. (’15) AIR 1915 Cal 667 (668, 672, 673) ; 42 Cal 856 : 16 Cri L Jonr 65, SasM 
liajbansJii v. Ewperor. 

(’01) 24 Mad 321 (324) : 2 Weir 396, Qitccn-Evfprcss v. Eamasamy. 

[See also (’08) 8 Cri L Jour 153 (153) : 31 Mad 272, In re Auinachcllain.'] 

3. (’28) AIR 1928 Lab 320 (323) ; 29 Cr.L. J. 413 : 9 Lab 608, Bam Bath v. Emperor. 
(’27) AIR 1927 Cal 680 (681) : 54 Cal 539 : 28 Cri L Jour 689, Ayub Mandal v. 

Emperor, (Fact that by mistake bis name is not removed from list of accused 
persons at tbe time of commitment does not disqualify him to be a witness in tbe 
Sessions Court.) 

4. (’31) AIR 1931 Lab 102 (102) : 52 Or. h. 3. 1126, Chet Singh v. Emperor. (Even 
where the pardon has been withdrawn and tbe approver has been committed 
separately for trial.) 

(’30) AIR 1930 Lab 95 (96) : 11 Lab 230 : 31 Cri L Jour 111, Mahla v. Emperor, 
(Approver examined in tbe trial of some of tbe accused — Sessions Judge coming 
to tbe conclusion that be was untrustworthy and be not being examined in tbe 
inquiry or trial relating to tbe other accused — Held this was illegal.) 

5. (’40) AIR 1940 Sind 114 (116, 117) : 41 Cr. L. J. 747, Emperor v. Sliahdmo. 
(Pardon cannot be withdrawn before approver is examined in Sessions Court.) 

6. (’34) AIR 1934 Cal 636 (638,639) ; 61 Cal 399 : 35 Cr.L. J. 1479, Nayeb Shahana 
V. Emperor. (Pardon withdrawn on the approver giving evidence in the commit- 
ting Magistrate’s Court — Approver need not be examined in tbe Sessions Court.) 

Note 17 

1. The following cases deal with the testimony of an accomplice : 

(’36) AIR 1936 Pat 531 (532) : 38 Cri L Jour 72, Hannman Sahay v. Emperor. 
(Tbe Court, though it may presume the evidence of accomplices to bo unworthy 
of credit is not compelled to do so.) 
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(’36) 37 Cri L Jour 840 (844) : 163 Ind Cns 666 (Cal), Bimal Krishna v. Emperor. 

(’86) 8 All 120 (138) : 1880 All W N 7, Queen-Empress Imclacl Khan. 

(’13) 14 Or. L. J. 577 (586) ; 36 Mad 501 : 40 Ind App 193 : 21 Ind Cas 309 (P C), 
Vaithinatha Pillai v. Emperor. 

(’26) 27 Cri L Jour 918 (920) : 96 Ind Cas 202 (Lali), Jang Singh v. Emperor. 

(’26) AIR 1920 All 705 (706) : 27 Cri L Jour 879, Pariah Singh v. Emperor. 

(’30) AIR 1930 All 740 (741) :'32 Cri L Jour 141, Paras Pam v. Emperor. 

(’96) 1890 Rat 844 (846), Qtiecn-Empress v. Shidlingappa. 

(’85) 10 Boin 319 (320), Queen-Empress v. Krishna Bhat. 

(’12) 13 Cr. L. J. 542 (543) ; 15 Ind Cas 814 (Bom), Emperor v. Ghotalal. (Degree 
of corroboration required depends upon facts of each case.) 

(’73) 19 Suth W R Cr 43 (43), Queen v. Lnchmee Pershad. 

(’73) 20 Suth W R Cr 19 (20), Queen v. Pamsodoy. 

(’ll) 12 Cri L Jour 150 (155) ; 9 Ind Cas 897 (Mad), In re P. 1'. Vyasa Poo. 

(1900) 27 Cal 925 (927) : 4 C \Y N 755, Ahhoy Kumar v. Jagai Chunder. (Persons 
bribing for obtaining release of wrongfully confined persons arc not accomplices 
and therefore their evidence may be accepted without corroboration.) 

(’18) AIR 1918 Cal 72 (73) : 19 Cri L Jour 959, Emperor v. Kahili Katoni. 

(’20) AIR 1920 Cal 663 (606) : 32 Cal L Jour 204 (209) : 22 Cr. L. J. 225, Emperor 
V. Anant Kumar, 

(’32) AIR 1932 Cal. 377 (380):33 Cr.L.J. 357, Surcndranalh (loswamiv. Emperor. 

(’60) 5 Suth IV R Cr 59 (59, 00), Queen \. Chuitcr Dharecsingh. 

The following cases deal with the tesiimony of an approver : 

(’30) 37 Cri L Jour 1090 (1097) : 105 Ind Cas 144 (Oudh), Bhahhuti v. Emperor. 
(Conviction upon uncorroborated testimony of an approver cannot be sustained.) 

(’12) 13 Cri L Jour 571 (572, 574) ; 15 I. C. 987 (Cal), Lnlan Malil: v. Emperor. 
(Confession made to private person repeated before Magistrate but retracted four 
months later — Another accused tm-ning approver — Held confession was sufficient 
to corroborate approver.) 

(’07) 8 Suth W R Cr 57 (58), Queen v. Pam Sagor. 

(’19) AIR 1919 Ail 327 (328) ; 20 Cri L Jour 561, Allauddin v. Emperor. (Slate- 
ment by approver not corroborated — His statement though not reliable casts 
doubt and accused is entitled to benefit.) 

(’08) 9 Suth W R Cr 28 (28, 29), Queen v, Ntinhoo. 

(’69) 12 Suth IV R Cr 5 (5, 7), Queen v. Chirag -Pi. 

(’ll) 12 Cri L Jour 5 (5) ; 9 Ind Cns 39 (Lab), Jliia v. Emperor. 

(’ll) 12 Cri L Jour 35 (37) : 9 Ind Cas 232 (Lab), Manna v. Emperor. 

(’12) 13 Cri L Jour 182 (182) : 13 Ind Cas 998 (Lab), Ladkhan v. Emperor. 

(’10) AIR 1910 Lab 390 (393) : 17 Cri L Jour 107, Waryam Singh v. Emperor. 
(There should lie direct and material corroboration of statement of approver who 
is of very bad character.) 

(’10) AIR 1910 Lab 339 (340) : 17 Cri L .Tour 220, Ghnlam Pasul v. Emperor. 

(’24) AIR 1921 Lab 235 (235) : 24 Cri L Jour 090, Chaprolia v. Emperor. 

(’24) AIR 1924 Lab 481 (482) : 25 Cr. L. J. 979, Khushi ^[nhammnd v. Emperor. 

(’25) AIR 1925 Lab 253 (254), AL/r Mnhammad v. Emperor. 

(’25) AIR 1925 Lab 397 (399) : 26 Cri L Jour 1335, Xnwnh v. Crown. 

(’20) AIR 1926 Lab 439 (439) : 27 Cri L Jour 600, Munshi v. Emperor. 

(’27) AIR 1927 Lab 581 (589) : 28 Cri L Jour 025, Barhati v. Emperor. 

(’32) AIR 1932 Lab 557 (558) : 33 Cri L Jour 935, Sanqara Pam v. Emperor. 

(’33) AIR 1933 Lab 838 (839) : 34 Cri L Jour 1129, Slab Dhan v. Emperor. 

(’33) AIR 1933 Lab 987 (99G) : 35 Cri L Jour 054, Amrii Lai v. Emperor. 

(’34) AIR 1934 Lab 21 (23): 30 Cri L Jour 671, Gujar Singh v. Emperor. (Uncon- 
vincing and uncorroborated statement of approver is not sufficient for conviction.) 

(’34) AIR 1934 Lab 346 (347) : 35 Cri L Jour 1046, Mangal Singh v. Emperor. 

(’34) AIR 1934 Lab 583 (585) : 35 Cri L Jour 752, Bimal Pershad v. Emperor. 

(’89) 12 Jlad 190 (197) : 2 Weir 519, Queen-Empress v. Arumuga. (Judge should 
caution jury not to accept evidence of approver unless it is corroborated; omis- 
sion to do so amounts to misdirection.) 

(’09) 10 Cr. L. J. 567 (508) : 4 I. C. 391 (Mad), In re Muthan Papayya. (Corro- 
boration must be by material facts fending to ijoint accused as guilty person.) 

(’ll) 12 Cri L Jour 240 (240) : 10 Ind Cas 284 (Mad), Nansigada v. Emperor. 

(’I4) AIR 1914 Mad 323 (320) : 15 Cr. L. J. 417, Naragana Ayyar v. Emperor. 

(’I2) 13 Cr.L.J. 305 (313): 35 Mad 247 : 14 I.C. 849 (SB), Emperor v. Nilalcania. 

(’25) AIR 1925 Oudh 158 (102) : 25 Cri L Jour 1102, Surat Bahadur v. Emperor. 
(Evidence given by a spy who encourages a person to commit a crime is of no better 
value than that of an accomplice and cannot be accepted • without corroboration.) 
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presumption are — 

(i) that an accomplice is likely to swear falsely in order to shift 

the blame on to others ; 

(ii) that he being necessarily a man of bad character, his 

evidence is open to suspicion ; and 

(iii) that the evidence given by an approver in the hope of pardon 

would necessarily be biassed in favour of the prosecution.’ 
The utmost caution is, therefore, necessary in considering the 
weight to be attached to such evidence-'^ and the presumption that an 
accomplice is unworthy of credit, unless corroborated in material 
particulars, has, therefore, become a rule of practice of almost universal 
application.® It is, however, possible in exceptional cases and under 

(’25) AIR 1925 Oudh 374 (375) : 27 Ondh Gas 385 : 23 Cri L Jour 1412, Mwli 
Brahman v. Emperor. (Acquittal of some accused for want of corroboration of 
approver's evidence — Weiglit of evidence is not affected.) 

{’31) AIR 1931 Oudh 172 (176) ; 32 Cri L Jour 860 ; 6 Luck 668, Blwncshwari 
Pershad v. Emperor. (But evidence of spies associating with accused to entrap 
him does not require corroboration.) 

{’34) AIR 1934 Pesh 11 (12) : 35 Cri L Jour 719, Kizavi Din v. Emperor. 

(’09) 10 Cri L Jour 355 (356, 357) : 3 Ind Cas 681 : 5 Low Bur Rul 72 (FB), 
Emperor v. Nga Po. 

{’17) AIR 1917 Low Bur 5 (7) : 19 Cri L Joar*42, Pan Gang v. Emperor. 

[Sec also (’36) AIR 1936 Cal 356 (360) : 37 Cri L Jour 758': ILR (1937) 1 Cal 711 
(FB), Harihar Sinha v. Emperor. (The evidence of .an accomplice whether dealt 
with under S. 337 or discharged under S. 494 (a), or acquitted under S. 494 (b), 
is the evidence of an approver, and ns such, open to suspicion.)] 

2. (’32) AIR 1932 Oudh 11 (15) : 33 Cr. L. J. 287, Jai Singh v. Emperor. 

{’01) 28 Cal 339 (343) : 5 C W N 517, Kamala Prasad v. S%tal Prasad. 

(’89) 14 Bom 115 (120), Queen-Empress v. Maganlal. 

(’ll) 12 Cri L Jour 150 (159) : 9 Ind Cas 897 (Mad), In re Vyasa Bao. 

(’16) ATE 1916 Lah 32 (36) : 1917 Pun Re No. 2 Cr : 18 Cr. L. J. 29, Barhaf AH 
V. Emperor. 

(’89) 4 C P L R Cr 1 (7), Empress v. Tantia Bhil. 

(’66) 5 Suth W R Cr 80 (85) : Beng L R Sup Tol, 459 (FB), In re EUahcc Buksh. 
{’31) AIR 1931 Lah 406 (407) : 32 Cr. L. J. 1049, Amar Nath v. Emperor. 

[See (’24) AIR 1924 Cal 701 (702) : 51 Cal 160 : 25 Cr. L. J. 1000, Emperor v. 
Jamaldi Fakir. 

(’12) ISCr.L.J. 305 (314) : 14 I.C.849 : 35 Mnd 247, Emperor v. Nilkanta. 

(’27) AIR 1927 Lah 78 (79) : 28 Cr. L. J. 193, Charan Singh v. Emperor.'] 

2a. (’39) AIR 1939 Rang 361(362, 363): 41 Cr.L.J. 44, Npa Thein Po y.The King. 
(’21) AIR 1921 Nag 39 (41) : 17 Nag L E 113 : 23 Cri L Jour 673, Govinda v. 

Emperor. (The Judge must nevertheless act on this evidence if he believes it.) 
(’06) 4 Cri L Jour 145 (151) : 10 Cal W N 962 : 33 Cal 1353, Bami Singh v. 
Emperor. (Evidentiary value of such evidence depends considerably upon circum- 
stances under which it is given.) 

(’66) 6 Suth W R Or 77 (77), Queen v. Bcaz Ali. 

(’84) 7 All 160 (163) : 1884 All W N 314, Queen-Empress v. Kalhi. 

(’34) AIR 1934 Oudh 90 (92): 9 Luck 355: 35 Cr. L. J. 397, Mahadeo v. Emperor. 
(’29) AIR 1929 P C 15 (18) (PC), Macdonald v. Fred Latimer. 

(’35) AIR 1936 Cal 473 (475) : 36 Cri L Jour 1248, Abdul Majid v. Emperor. 

(’33) AIR 1933 Oudh 265 (268) : 34 Cri L J 1009, Ghirrao v. Emperor. 

(.’28) AIR 1928 Pat 630 (631): 8 Pat 235: 30 Cr.L. J. 137, Battan Dhanuk v. Emperor. 

3. (’39) AIR 1939 All 567(571): 40 Cr.L.J. 856 : ILR (1939) All 736, Bhola Nath 
V. Emperor. 

(’38) AIR 1938 Rang 177 (178) : 39 Cri L Jour 681 : 1938 Rang L E 190 (FB), 
■King v. Nga Myo. (In cases where the evidence of an accomplice is tendered 
the Court should not call for proof of the presumption that he is unworthy of 
credit unless corroborated in material particulars.) 

(’37) AIR 1937 Cal 433 (444) : 38 Cr. L. J. 852 (SB). Nitai Chandra v. Emperor. 
('SI) AIR 1937 Bang 209 (210) ; 38 Cri L Jour 785 : 1937 Rang L E 110, Nga 
Aung Pe v. Emperor. (The rule of practice contained in S. 114, 111. (b). Evidence 
Act, is not a rule of law.) 


Section 337 
Note 17 



Section 337 
Note 17 


.1822 TENDER OF PARDON TO ACCOMPLICE [CH.24, 

special cii'cumsfcances that the Court could, notwithstanding the above 
rule of prudence and caution, give credit to the accomplice’s testimony 
against the accused, even without corroboration, and in such cases 
S. 133 of the Evidence Act provides that a conviction is not illegal 
merely because it iiroceeds upon such uncorroborated testimony of an 
accomplice;* But, except in such special cases, it is the duty of the 


^ (’36) AIR 1930 P G 2-12 (2-10) ; 37 Cri L Jour 91-1 (PC), ^Fahaclco v. T)w King. 
(•36) 37 Cri L Jour 999 (1002): 16-1 Ind Cas 779 (PB) (Cal), Mali Lai v. Emperor. 
(’30) 37 Cr, L. J. 810 (843) : 02 Cal 819 : 103 I, C. 560 (Cal), Bimal v. Emperor. 
(’34) AIR 1934 Cal 114 (110) : 35 Cri L Jour 551, Sliibadas Daw v. Emperor. 

(’32) AIR 1932 Oudh 11 (15) : 33 Cri L Jour 287, Jai Singh v. Emperor. 

(’25) AIR 1925 Oudli 715(710) : 20 Cr.L.J. 1317, Shco Narain Singh v. Emperor, 
(’27) AIR 1927 Lab 581 (589) : 28 Cri L Jour 025, Barhaii v. Emperor, 

(’23) 24 Cri L Jour 723 (730) : 73 Ind Cas 903 (970) (Pat), Madan v. Emperor. 
(Failure to raise presumption is error of law.) 

(’14) AIR 1914 Jlad 323 (320) ; 15 Cri L Jour 417, Karaijnna Ai/t/ar v. Emperor. 
(’84) 7 All 100 (102) : 1884 All W N 314, Queen-Empress v. KaUu. 

(’12) 13 Cr. L. J. 707(708) : 17 Ind Cas 79 : 6 Sind L R 100, Emperor v. Isardas. 
(’24) AIR 1924 Lab 357 (358), Tola Singh v. Emperor. 

(’15) AIR 1915 Cal 73 (74) : 15 Cri L Jour 438 (438), Muncssar Ahir v. Emperor. 
(’25) AIR 1925 Oudb 1 (3): 27 0. G. 40; 25 Or. L. J. 49, Manna Lai v. Emperor. 

(Impossibility of corroborative evidence does not dispense with necessity thereof.) 
(’34) AIR 1934 Oudb 90 (92): 9 Luck 355: 35 Cr. L. J. 397, Mahadeo v. Emperor. 
(’31) AIR 1931 Pat 105 (109, 110) : 32 Cri L Jour 3S3, Kailas v. Emperor. 

(’14) AIR 1914 Oudb 170 (181) : 15 Cr. L. J. 440, Itnsfam Singh v. Emperor. 

(’28) AIR 1928 Pat 030 (031) : 8 Pat 235 : 30 Cr. L. J. 137, Baitan v. Emperor. 
(’90) 14 Bom 331 (330), Queen-Empress v. Chagan Dagaram. (Omission to follow 
this rule of practice is not error of law.) 

(’35) AIR 1935 All 132 (133, 134) : 30 Cr. L. J. 017, Ahdul Salam v. Emperor. 
(’35) AIR 1935 Cal 513 (517) : 02 Cal 238 : 30 Cri L Jour 1115 (SB), Emperor v. 
Nirmal Jihan Chose. (Rule requiring corroboration though one of prudence has 
become equivalent to rule of law.) 

(’35) 30 Cri L Jour 1202 (1203) : 157 I. C. 020 (026) (Lab), Aia Md. v. Emperor. 
(The rule which is one of prudence has acquired the sanctity of a rule of law.) 
(’25) AIR 1925 Lab 208 (209) ; 26 Cr. L. J. 709, Ferozc Khan v. Emperor. 

[Sec (1803) 2 ^Ycir 790 (797), In rc Palaimsam. (Though this is the general rule, 
conviction on basis of uncorroborated testimony of accomplice need not necessarily 
be set aside.)] 

4. (’39) AIR 1939 All 507 (571) : 40 Cri L Jour 850 : ILR (1939) All 730, Bholn 
Nath v. Emperor. (The question as to whether or not the statement of the 
approver should be taken into consideration or should be totally rejected is one 
which will depend upon the circumstances of each case — No hard and fast rule 
can be enunciated which will govern all cases.) 

(’38) AIR 1938 Rang 177 (178) : 39 Cri L Jour 581 : 1938 Rang L R 190 (FB), 
King v. Nga Myo. (The presumption is not a hard and fast presumption but can 
be displaced in the circumstances of a particular case.) 

(’37) AIR 1937 Rang 209 (210) : 38 Cri L Jour 785 : 1937 Rang L R 110, Nga 
Aung Pc v. E7nperor. 

(’36) AIR 1936 Pat 531 (532) ; 38 Cri L Jour 72, Hanuman Sahaij v. Emperor. 
(Though the Court may presume the evidence of accomplices to be unworthy of 
credit, it is not compelled to do so.) 

(’25) AIR 1925 Oudh 715 (710) : 26 Cr.L.J. 1317, Shco Narain Singh v.Empcror. 
(’87) 9 All 528 (554) : 1887 All W N 150, Queen-Empress v. Gohardhan. 

(’60) 5 Suth W R Cr 80 (83, 91, 92) : Beng LRSupYol 459, In rc Ellahcc Bulcsh. 
C89) 14 Bom 115 (120, 121), Qitecn-Emprcss v. Maganlal. (Per Scott, J.) 

(’04) 1 Cri L Jour 211 (214, 215) : 1 All L J 110, Abdul Karim v. Emperor. 

(’27) AIR 1927 All 90 (91) : 49 All 181 ; 27 Cr. L. J. 1369, Balchand v. Emperor. 
(’25) AIR 1925 All 223 (226) : 47 All 39 : 27 Cr.L.J. 830, Abchil Wahabv. Emperor. 
(’98) 1898 All W N 28 (28), Queen-Empress v. Tipru. 

(’10) 11 Cri L Jour 441 (441) : 7 I. C. 185 (All), Ballcaran v. Emperor, (Evidence 
must be so far above suspicion that a Court has no alternative but to accept and 
act upon it.) 

(’16) AIR 1910 Bom 229 (233) : 17 Cri L Jour 256, Govind v. Emperor. 

(’09) 10 Cr. L. J. 433 (434) : 3 I. C, 903 (Bom), Emperor v. Lallubhai Prajittbhai. 
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Court to require corroboration of the evidence in material particulai's Section 337 
before basing a conviction thereon,® and it is also the duty of the Judge Note 17 
to warn the jury of the danger of convicting an accused person merely 
on the strength of the accomplice’s evidence.® 


(’06) 3 Cr.L.J. 452 (455) ; 33 Cal 649 : 10 C W N 669, Dconandan v. Emperor. 
(>29) AIR 1929 Gal 822 (824) : 31 Cr. L. J. 809, Emperor v. Mathews. 

(’73) 19 Sutli W E Cr 48 (48), Queen v. Eoa. 

(’71) 15 Suth WEGr37 (38) ; 6BengLBAppl08, Queen v. Mahima Chandra Das. 
(’70) 13 SuthlVE Cr 24 (25), In the matter of Bojoni Eani Bhoomick. (Approver 
not open to same charge as accused — Uncorroborated testimony of the former can 
be accepted.) 

(’66) 6 Suth W E Cr 91 (91), Queen v. Ashruff Sheik, 

(’66) 5 Suth W E Cr 11 (12), Queen v- Godm Baout. 

(’31) AIE 1931 Lah 178 (179) ; 32 Cr. L. J. 684, Shcr Jang v. Emperor. 

(■17) AIE 1917Lah 323(327);1917 P.E.No.9Cr;lSCr.L.J.536, Ghulam ^.Emperor. 
(’ll) 12 Cr. L. J. 170 (174) : 9 I. G. 978 (Mad), In re Talari Karayanastcami. 
(’ll) 12 Cr. L. J. 150 (159) ; 9 I. C. 897 (Mad), In re Vyasa Bao. 

(’04) 1 Cr. L. J. 641 (656) : 27 Mad 271 : 2 Weir 203 ; 14 M L J 226, Bamaswamy 
Gomidan v. Emperor. 

(’78) 1 Mad 394 (395) : 2 Weir 799, Beg. v. Bamasamy Padayachi. 

(’ll) 12 Cri L Jour 132 (137) ; 6 Low Bur Eul 4 : 9 Ind Cas 778, Nga Fo Chit v. 
Emperor. (No general rule can be laid down as to when an accomplice’s uncor- 
roborated evidence should be accepted.) 

(■21) AIE 1921 Nag 39 (41) : 17 N L R 113 : 23 Cr. L. J. 673, Govinda v. Emperor^ 
(Uncorroborated testimony of an accomplice must be acted upon if believed in.) 
(’32) AIR 1932 Oudh 11 (15) ; 33 Cr. L. J. 287, Jaisingh v. Emperor. 

(’31) AIR 1931 Pat 105 (109, 110) : 32 Cr. L. J. 383, Kailash -llMsir v. Emperor. 
(’33) -AIR 1933 Pat 500 (502, 503), Emperor v. Wajid Sheikh. 

(’15) AIR 1915 Lah 10 (21, 50) ; 16 Cr. L. J. 354 : 1915 Pun Be No. 17 Cr, BaU 
mokand v. Emperor. 

[See also (’07) 29 All 434 (440); 5 Cri L Jour 360: 4 A L J 310: 1907 AWN 140, 
Emperor v. Kcheri. 

(’16) AIE 1916 Lah 32 (35) ; 18 Cri L Jour 29 : 1917 Pun Re No. 2 Cr, Barkat 
Jli V. Emperor. (S. 133, Evidence Act, contains the rule of law and S. 114, 
Ulus, (b) of the same Act is merely a rule of guidance to assist Courts.) 

(’30) 1930 Mad W N 169 (171, 172), Euppuswamy Iyer v. Emperor.'] 

5. (’35) AIR 1935 Oudh 1 (3) : 10 Lucl: 281:86 Cr.L. J. 166, Tnrah v. Emperor, 
(The evidence of an accessory after murder is virtually that of an accomplice.) 

(’32) AIR 1932 Cal 295 (296) : 33 Cri L Jour 477, Golam Asphia v. Emperor. (An.- 
accomplice includes one who poses himself as an accomplice and his evidence 
requires corroboration.) 

(’32) AIR 1932 Oudh 317 (319) : 7 Luck 511 : 33 Cr L. J. 920, Emperor v. Maqbool 
Ahmad Khan.' 

(’19) AIR 1919 Bom 164 (166) : 43 Bom 739 : 20 Cr. L. J. 497, Emperor v. Sabit 
Khan. (Case of a confession of co-accused.) 

(’98) 2 OWN 749 (750),il/a)tki Tewari v. Amir Hosscin. (Confession of co-accused, 
if proved, is evidence of the very weakest kind and if uncorroborated is not suffi- 
cient to warrant a conviction.) 

(’12) 13 Cri L Jour 305 (315) : 14 I C 849 : 35 Mad 247, Emperor v. Nilakanta. 
(’29) AIR 1929 Oudh 321 (326) : 80 Cri L Jour 922, Late v. Emperor, 

(’31) AIR 1931 Cal 697 (702) : 33 Cri L Jour 19 (SB),Ambica Charan v. Emperor. 
(The Court’s duty is not merely to record a conviction that is not illegal — The 
conviction should be properly based.) 

(’31) AIR 1931 Lah 408 (410) ; 32 Cri L Jour 818, Indar Datt v. Emperor, 

(’29) AIE 1929 Nag 233 (234) : 30 Cri L Jour 333, Musa v. Emperor. 

(’27) AIE 1927 Oudh 369(378):2Luck 631:29 Cr.L.J.129,E(i?)iPfirsaciv.j5Jjnperor- 
(’24) AIR 1924 Bang 173 (174):1 Eang609:25 Cr.L.J. 381, il/owng Lay v.E7«peror. 
(’25) -AIR 1925 Sind 105 (108):19 SLB 183 : 25 Cr.L.J. 1057, Faizidla v. Emperor. 

6. (’36) 37 Cr.L.J.999 (1002,1003) : 164 I.C. 779 (FB){Cal), Moti Lai v.EmpSror. 
(’34) -AIE 1934 Cal 114 (116) : 35 Cr.L.J. 551, Shibadas Daw v. Emperor. (Evi- 
dence of accomplice — Judge sitting without jury must treat himself as jury and 
apply same rules as in trials with jury.) ’ 

(’32) AIR 1932 Cal 295 (296) : 33 Cr L Jour 477, Golam Asphia v. Emperor. 
(1925) 133 L T 736 (738): 89 J P 175 : 41 T L E 635: 28 Cox C C 47, Bex M.Becbe. 
(’12) 13 Cri L Jour 305 (314) : 14 I. C. 849 : 35 Mad 247, Emperor v. Nilakanta.. 
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Emjicror. (Mere fact that an approver malics n wrong statement on a particular 
point will not justify the total rejection of his evitlence when in other respects his 
evidence is trustworthy and fully corroborated.) 

(1884) 15 Cox C C 291 (318), Beg. v. Thomas Ghalalghar. 

(’13) 14 Cri L Jour 225 (229) : 19 Ind Gas 321 (Bom), EmiKror v. Knhcra'ppa. 

(’25) .AIR 1925 Cal 872 (874):52 Cal 595 :2G Cr.L.J.1037, Lcifw MoUa v. Emperor. 

(’G9) 11 Suth R Cr 21 (21), Queen v. Kalla Ghand. 

(’12) 13 Cri L Jour 305 (315) : 14 I. C. 849 :85 Mad 247, Emperor v. Nilalcanfa, 

(’92.9G) 1 Upp Bur Rul 148 (152), Saya Kye v. Queen-Empress, 

(’8G) 188G All W N Go (GG), Empress V. Kurc. 

8. (’29) AIR 1929 Cal 822 (824) : 31 Cri L Jour 809, Emperor v. Mathews. 

(’29) AIR 1929 Lah 850 (854) : 31 Cri L Jour 517, Haham Singh v. Emperor. 

(’33) AIR 1933 Pat 9G (99) : 34 Cri L Jour 421, Baghunaih Panday v.' Emperor. 

(’87) 9 All 528 (554) : 1887 A W N 15G, Queen-Empress v. Qdbardhan. 

(’01) 26 Bom 193 (197) : 3 Bom L R G94, Emperor v. Malhar Mariand. 

(’33) AIR 1933 Bom 24 (25) : 34 Cri L Jour 13G, AlUsal Bajesab \. Emperor. (A 
person who has been convicted and sentenced on his own plea continues to be an 
accomplice and his evidence should be corroborated.) 

(’13) 14 Cri L Jour 225 (227) : 19 Ind Cas 321 (Bom), Emperor v. Kuherappa. 

(’29) AIR 1929 Bom 290 (302) ; 53 Bom 479 : 31 Cri L Jour 65, Emperor v. C. B. 
Bing. (The testimony of accomplices, who are victimised by police-officer into 
offering them illegal gratification or have not willingly done so, requires a much 
slighter degree of corroboration.) 

(’79) 4 Cal 483 (490, 49G) : 3 C L E 270 (FB), Empress v. Ashootosh Chuherhuity. 

(1900) 27 Cal 144 (155), Queen-Empress v.Dcodhar Singh. 

(’OG) 3 Cri L Jour 452 (455) : 33 CalG49 : IOC W N 6G9, Dconandan v. Emperor. 

(’33) AIR 1933 Cal 148 (149) : 34 Cr. L. J. G75, Sudan Chandra Bag v. Emperor. 
(Co-accused against whom charge is withdrawn unconditionally is more reliable 
witness than accomplice under conditional pardon.) 

(’22) AIR 1922 Lahl(22);3Lahl44:23Cr.L. J.513,iirfl7m?!fA^nminv.JUmpcror. 

(’23) AIR 1923 Lah 345 (34G) : 24 Cri L Jour &18, Jchnna v. Emperor. (One who 
deposes that he only helped the accused in disposing of the body of the deceased 
after he was hilled by the accused is no accomplice.) 

(’16) AIR 1916 Lah 380(383): 17 ,Bachiniav. Emperor. (Question of 

value to be attached to accomplice’s statement must be decided upon particular 

t'/’iim ctfi nf pfipli pnen i 

(’23) AIR 1923 Lah 391 (392); 25 Cr. L. J. 2G4, Nawabv.Crown. (When a person 
sees a murder committed but gives no information thereof, his evidence must be 
considered as no better than that of an accomplice.) 

(’2lf AIR 1921 Lah 267 (2G9) : 21 Cri L Jour 507, Sunder^ Singh v. Emperor. 
(Uncorroborated statement of approver tahen at the end of trial is valueless.) 

(’25) AIR 1925 Lah 432 (434) : G Lah 183 : 26 Cri L Jour 1238, Bahawala v. The 
Crown. (Witness accused’s paramour and assisting him to put murdered man on 
bed and covering him with chadar — Other circumstances — Corroboration of evi- 
dence was held essential.) 

(’94) 1894 Pun Re No, 14 Or, p. 42 (45), Mamim v. Queen-Empress, 


• It is not necessary, however, that an accomplice should he 
corroborated as regards every portion of his statement and in all its 
details.'^ In determining the weight to be attached to such evidence 
and the amount of corroboration required in each particular case, the 
Court must exercise careful discrimination and consider all the 
surrounding circumstances including the character and antecedents of 
the accomplice, the extent of his complicity in the crime and the 
circumstances under which his evidence is tendered.® The evidence in 


(’89) 1889 Rat 4GG (4G6) Queen-Empress v. Bama. 

(’9G) 189G Rat 848 (848, 849), Queen-Empress v. Dhondi. 

(’68) 10 Suth W R Cr 17 (17), Queen v. Byhunt Nath. 

(’24) AIR 1924 Cal 701 (702) : 51 Cal 160 : 25 Cr.L.J. 1000, Emperor v. .Jamaldi. 
(’86) 2 Weir 742 (744), In re Alagappan Bali. 

(’G8) 4 Mad HOE App vii (vii, viii). 

(’28) AIR 1928 Oudh 207 (208) : 29 Cr. L. J. 311, 2Iani Bam v. Emperor, 

('28) AIR 1928 Pat 630 (G31) ; 8 Pat 235 : 30 Cr.L.J. 137, Batfan v. Emperor. 
7. (’39) AIR 1939 All 5G7 (571) : 40 Cr.L.J. 85G:ILR(1939)A11 18G,Bhola Nath v. 
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corroboration should be satisfactory and reliable and should be derived 
from independent and unimpeachable sources or circumstances.® It 

{’28) AIR 1928 Lah 30 (32) : 28 Cri L «Tour 564, TV'ticiy Ckand v. Emperor. (It is 
very difficult to vary standard of corroborative proof required in case of various 
approvers. Tender age is no ground for applying lenient standard.) 

(’29) AIR 1929 Lab 540 (542) ; 31 Cri L Jour oO,Hayattt v. Emperor. (IVitnessos 
vho are accessories after the fact are in the same position as accomplices and 
their evidence requires corroboration.) 

{’31) AIR 1931 Lah 178 (179) : 32 Cr. L. J. 684, Slier Jang Emperor. (Extent 
of corroboration varies with circumsfances of each case.) 

(’32) AIR 1932 Lah 73 (75, 80) : 32 Cr.L.J. 1036, Nanai: Chand v. Emperor. (Do.) 
■(’33) AIR 1933 Lah 871 (876) : 35 Cri L Jour 137, Emperor v. Eai Singh Narain 
Singh. (Where approver’s evidence is false as against one accused it should not 
be accepted against other accused.) 

(’03) 26 Mad 1 (8); 2 Weir 621, Emperor v. Edward Wiliam Smithcr. (Witnesses 
■who took no part in the transaction but merely witnessed it are not ‘accomplices.’) 
■(’12) 13 Cr. L. J. 305 (314, 315) : 35 Mad 247 : 14 I. C. 849, Emperorw Nilahanta. 
(Oral testimony of independent witnesses is not necessary to corroborate accom- 
plice’s evidence.) 

(’13) 14 Cr. L. J. 207 (207) : 19IndCas207 (Mad), Killihyatra Bontmav. Emperor. 
{’29) AIR 1929 Nag 216 (217) : 30 Cr.L.J. 311, Muhammad Usuf Khan v. Emperor, 
■(’30) AIR 1930 Nag 97 (104) ; 31 Cri L Jour 153, Daulai v. Emperor. 

(’32) AIR 1932 Oudh 11(15, 16) : 33 Cr.L.J. 287, Jai Singh v. Emperor, (Evidence 
of the accomplice after the fact requires corroWation.) 

•(’26) AIR 1926 Pat 232 (235) : 5 Pat 63 : 27 Cr.L.J. 484, Jap jca Dhanul: v. Emperor, 
(Accomplice should be corroborated in material points as to the part played by 
his accomplices.) 

•(’28) AIR 1928 Pat 630 (631) ; 8 Pat 235 : 30 Cri L Jour 137, Battan Dhanul: v. 

Emperor. (Corroboration is required with respect to each individual accused.) 
•(’97-1901) 1 L'pp Bur Rul 173 (174), Qitcen-Empress v. Nga Tun Baw, 

(’24) AIR 1924Eangl73(174):lEang 609:25 Cr.L.J.381, Maung Lay Emperor, 
(’31) AIR 1931 Hang 235 (242) : 9 Rang 404 : 33 Cri L Jour 205 (SB), Aung Hla 
V, Emperor. 

(’13) 14 Cr. L. J. 202 (265) : 6 Sind L R 195 : 19 I. C. 534, Bamchand v. Emperor. 
(’14) -UR 1914 Sind 117 (118) : 8 S L R 203 : 16 Cr.L.J. 233, Bunlm v. Emperor. 
(’25) AIR 1925 Sind 295 (295) : 19 S LR 111 : 26 Cr.L.J. 1028, Emperor v.Simderdas. 
(’28) 29 Cri L Jour 209 (210) : 107 Ind Cas 97 (Lah), Naraina v. Emperor. 

(’78) 4 Cai 483 (490) : 3 Cal L R 270 (FB), In re Ashutosh ChuchcrbuUy. (Confes- 
sion of co-accused — Extent of corroboration required depends on the circumstances 
of each particular case.) 

ISce also (’96) 23 Cal 361 (366), AKmuddin v. Queen-Empress. 

(’75) 24 Suth W R Cr 55 (56), Queen v. Ghando Chandalince. (Evidence of ac- 
complices after the fact requires corroboration.) 

■(’94) 21 Cal 328 (336), Islian Ghandra v. Queen-Empress. (Do.) 

'(’12) 13 Cri L Jour 571 (574) ; 15 I. C. 987 (Cal), Lalan Malik y. Emperor. (In 
all oases depending on evidence of an informer, the degree of support that the 
evidence requires must depend on the amount of credit in each particular case to 
be attached to informer.)] 

■9. (’36) AIR 1936 Lah 400 (401) : 17Lah 518 : 37 Cr. L. J. 597, Kartar Singh v. 

Emperor. (Motive is not corroborative evidence.) 

■(’04) 1 Cr. L. J. 568 (571) : 6 Bom L R 481, Empress v. Baji Krishna. 

'(’73) 19 Suth W B Cr 16 (21) : 10 Beng L B App 45571-, Queen v. Mohesh Bisiuas, 
■(’10) 11 Cr. L. J. 554 (5-55) : 13 Oudh Cas 243 : 71. C. 1012, HiraLal V. Emperor. 
(’07) 5 Cr. L. J. 437 (437) (Lah), Kalloo v. Grown. 

(’ll) 13 Cr.L..T. 424 (425, 426) : 14 Ind Cas 968 : 1 DppBurRul 3rd Qr. 96, Ah Tat 
v. Emperor. (Hearsay evidence is inadmissible even to corroborate evidence of 
accomplice.) 

(’23) AIR 1923 Lah 683 (683) : 25 Cr. L. J. 495, Saudagar Singh v. Emperor. 
(’78) 4 Cal 483 (490, 494) : 3 C L R 270 (FB), Empress v. Ashutosh Ghuckerhutty. 

(Such evidence should if believed be sufficient to base a conviction.) 

■(’12) 13 Cr. L. J. 283 (284) : 14 Ind Cas 667 (Ca^, Tufani 'Sheikh v. Emperor. 
(Evidence of motive can never by itself be sufficient to corroborate any state- 
ment requiring corroboration.) 

■(’25) AIR 1925 Lah 605 (608) : 6 Lah 415 : 27 Cr. L. J. 514, Pratah Singh v. 
Emperor. (But confession of accused himself is corroboration.) 
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Section 337' has generally been held that evidence in corroboration mnst not merely 
Note 17 consist of statements or evidence of other accomplices'® or confessions 
of co-accused." But it would appear that this is only a general rule 

(’29) AIR 1929 Lali 587 (588): 31 Cr. L.J. 91, Mehr Singh v.Evi'peror. (Evidence of 
' the son of the accomplice who repeated what he had been tutored to say is no 

corroboration.) 

(’32) AIR 1932 Lah 298 (300) : 33 Cri L Jour 251, Siirjan Singh v. E7nperor. 

■ (Approver’s evidence may be corroborated by accused’s own confession.) 

(’25) AIR 1925 Lah 526 (527) : 26 Cr. L. J. 875, Jit Singh v. Empei'or. (Motive 
is not corroborative evidence.) 

(’25) AIR 1925 Ondh 295 (298) : 25 Cr. L. J. 391, Shco Amlar v. E^nparor. (Do.) 
(’32) AIR 1932 Sind 100 (103) : 33 Cr. L. J. 324, Khairatiram v. Emperor-, 

(■26) AIR 1926 Cal 374 (376) : 26 Cr. L. J. 1146, In rc Ibrahim. (The evidence of 
a witness who supports approver is a corroboration even if the evidence was- 
known to the police before the approver was examined by them.) 

(’31) AIR 1931 Pat 105 (119) : 32 Cr. L. J. 383, Kailash Missir v. Emperor. (Sus- 
picion however grave never amounts to legal corroboration.) 

(’21) AIR 1921 Pat 406 (407), Dhannu Bclclar v. Emperor. (Motive or animosity 
is no corroborative evidence.) 

(’34) AIR 1934 Lah 23 (24) : 35 Cr. L. J. 352, Jiwan Singh v. Emperor. (Motive 
is no corroborative evidence.) 

[Ncc also (’12) 13 Cri L Jour 571 (574) : 15 Ind Cas 987 (Cal), Lalan Mallih v. 
Emperor. (In cases depending on evidence of an informer, degree of support that 
the evidence requires must depend on amount of credit to be attached to 
informer.)] 

10. (’37) AIR 1937 Cal 433 (445): 38Cr.L.J. 852 (SB), Nitai Chandra\. Emperor, 
(’36) 37 Cri L Jour 1096 (1098) : 165 I C 144 (Oudh), Bhahhuti v. Emperor. 

(’36) 37 Cri L Jour 840 (843) : 163 I. C. 506 (Cal), Bimal Krishna v. Emperor, 
(’36) AIR 1936 P C 242 (246) : 37 Cri L Jour 914 (PC), Mahadeo v. The King, 

(’85) 8 All 306 (312) : 1885 AWN 311, Qncen-Empress v. Bam Saran, 

(’76) 25 Suth W R Cr 43 (43), Queen v. Baijoo Chowdhrij. 

(’33) AIR 1933 Cal 6 (8) : 34 Cri L Jour 23, Kashem Ali v. Emperor. 

(’28) AIR 1928 Cal 745 (747) : 30 Cri L Jour 586, Latafat Hossain v. Emperor. 
(’34) AIR 1934 Cal 678 (680) : 35 Cri L Jour 1357 (SB), Hafisuddin v. Emperor. 
(’04) 1 Cri L Jour 211 (214, 215); 1 All L Jour 110, Ahd^d Karim v. Emperor. 
(’19) AIR 1919 Lah 168 (169) : 1919 Pun Re No. 20 Cr : 20 Cri L Jour 191,. 
Shahra v. Emperor, 

(’29) AIR 1929 Lah 850 (853) : 31 Cri L Jour 517, Eaham Smgh v. Emperor. 
(’33) AIR 1933 Lah 946 (946): 35 Cri L .Jour 79, Barhhu v. Emperor. (Approvers 

having ample opportunity to consnlteach other before becoming approvers They 

should not be considered as corroborating each other.) 

(’34) AIR 1934 Lah 171 (172, 173): 30 Cr.L.J. 491, Ali Muhammad v. Emperor. 
(’29) AIR 1929 Nag 215 (218, 219): 30 Cr. L. J. 311, Md. Usuf Khan \. Emperor. 
(’97-01) 1 XJpp Bur Rul 224 (226), Queen-Empress v. Kga Ya Bo. (Though evi- 
dence of approver may in certain circumstances be sufficient to corroborate evidence* 
of another approver, still it must be regarded with suspicion.) 

[See aZso(’33)AIRig33 Rang llG{in):BiCr.'L.J.d29,NgaAung PaY.Emperor.'} 
[But see (’35) AIR 1935 Rang 491 (494) ; 37 Cri L Jour 280, Maung Tha Ka Do 
V. Emperor. (Evidence of the accomplice can be used for the purpose of corrobo- 
rating the evidence of the approvers.)] 

11. (’33) AIR 1933 All 31 (36) ; 55 All 91 : 34 Cr. L. J. 489, Kasir v. Emperor.. 
(’13) 14 Cr. L. J. 112 (113) : 18 I.C. 672 (All), Dehi Dayal v. Emperm', (Retracted 

confessions do not constitute corroboration of high value though they may be- 
taken into consideration against co-accused.) 

(’95) 1895 Eat 750 (752), Queen-Empress v. Bhagya. 

(’76) 1 Bom 475 (476), Beg, v. Budhu Eaiikn. 

(’84) 10 Cal 970 (974), Queeii- Empress v. Bepin Biswas. 

(’74) 21 Suth W R Cr 69 (71), Q%iecn v. SadJm Mundul. 

(’73) 19 Suth W E Cr 68 (69), Queen v. Udhan Bind. 

(’18) AIR 1918 Lah 358 (359) : 19 Cri L Jour 439, Gurdit Singh v. Emperor. 

(’21) AIR 1921 Lah 215 (215, 216) : 23 Cri L Jour 158, Bala v. Emperor. 

(’22) AIR 1922 Lah 1 (23) : 3 Lah 144 : 23 Cr. L. J. 513, Naj-ain v. Emperor, 
(’23) AIR 1923 Lah 76 (78) : 23 Cri L Jour 597, Ahmad Nur v. Emperor. 

(’31) AIR 1931 Lah 408 (414) : 32 Cri L Jour 818, Indar Datt v. Emperor. 

(’32) AIR 1932 Lah 298 (300) : 33 Cri L Jour 251, Surjan Singh v. Emperor.- 
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and it cannot be affirmed that in no circumstances can the evidence of 
one accomplice be used to corroborate that of another.^" In this 
connexion, the following observations of a Fnll Bench of the Rangoon 
High Courts-'' may be quoted : 

“From a consideration of all the matters to be dealt with it is apparent : First : 
Provided it has been established by extraneous evidence or matters appearing on 
the record that the accomplices are not acting in collusion with one another, the 
cumulative efiect of the evidence of two or more of them may be sufficient to 
remove the privia facie presumption of the individual unworthiness of credit of 
their statements, and, if this be the case, a conviction may legitimately be recorded 
upon their statements alone, if the Court is convinced of their truth. The same 
observation applies to the cumulative effect of the evidence of an accomplice and 
the confession of a co-accused where the presumption of their unreliability has, in 
the special circumstances, been rebutted. Secondly : That evidence from a source 
which is not prima facie unworthy of credit may prove a fact which displaces in 
a particular case the presumption that an accomplice is unworthy of credit. 
Thirdly : That corroboration must proceed from a source extraneous to the person 
whose testimony it is sought to corroborate. But it may consist of extraneous 
proof of a fact relating to that very person’s prior conduct.” 

It is not enough if the corroborative evidence is of a vague or 
general nature and relates merely to the circumstances of the occttrrence 
or to the details of the crime.^* It should refer and relate distinctly to 
the complicity of the accused in such offence and also to the identity 
of each of the accused.^^ 


(’66) 2 \Veir 742 (744), In rc Alagappan. 

(’02) 25 Mad 143 (148) : 2 'Weir 800, King-Emperor v. Mohiuddin Salieb. 

(’25) AIR 1925 Hag 78 (80) : 25 Cri L .Tour 1067, Sheroo v. Emperor. 

(’24) AIR 1924 Oudh 369 (371) : 25 Cri L Jour 1207, Parmeshwar v. Emperor, 
(’33) AIR 1933 Oudh 355(360): 9Luck22:35Cr.L.J.273,Bc?:iiU'nd/iov. Ujnpcror. 
(’14) AIR 1914 Bom 305(311) : 14 Cr.L.J.625: 38 Bom 156, Gangoppav.Hwperor. 
[See However (’07) a Or. L. J. 360 (375) : 1907 All W N 140 : 29 All 434 : 4 A L J 
310, Kchri v. Emperor. (Conviction of accused even on unsupported evidence of 
confession of co.acoused would not be illegal.)] 

[Hut see (’37) AIR 1937 Bang 116 (116) : 38 Cri L Jour 705, Nga Tun Shwe v. 
Emperor. (Approver can be corroborated by the confession of a co-accused jointly 
tried with the accused for the same offence even where both the approver and 
the confessor retract their statements — See also AIR 1938 Bang 177 (SB).)] 

12. (’23) AIR 1923 Lah 666 (667) : 25 Cri L Jour 620, Darya Singh v. Emperor. 
(’33) AIR 1933 Bang 57 (58) ; 11 Rang 4 : 34 Cri L Jour 286, Nga Nyein v. 

Emperor. (Only the care to be exercised in such cases should be great.) 

(’97-01) 1 Upp Bur Rul 173 (174), Quecn-Empress v. Nga Tun Baw. 

(’35) AIR 1935 Cal 513 (517) : 62 Cal 238 : 36 Cri L Jour 1115 (SB), Emperor v. 
Nirmal Jiban Ghose. 

12a. (’38) AIR 1938 Rang 177 (179) : 39 Cri L Jour 581 : 1938 Rang L R 190(FB), 
King v. Nga Myo. (Overruling dicta to the contrary in AIR 1931 Rang 235 and 
-4.1R 1937 Rang 209.) 

13. See (’27) AIR 1927 Lah 581 (590) : 28 Cri L Jour 625, Barhati v. Emperor, 
(’17) AIR 1917 Lah 317 (319) : 18 Cri L Jour 696, Nand Singh v. Emperor, 

14. (’39) AIR 1939 Mad 469 (469, 470) : 40 Cri L Jour 801, In re Subbanna. 

(’37) -4lIR 1937 Cal 433(437,445): 38Cr.L.J.852(SB), Nitai Chandra v. Emperor. 
(’36) AIR 1936 P C 242 (246) : 37 Cri L Jour 914 (PC), Mahadeo v. The King. 

((1916) 2KB 658, Bex v. Basherville, followed.) 

(’36) AIR 1936 Lah 400 (401) : 17 Lah 518 : 37 Cr. L. J. 597, Kartar'v. Emperor. 
(’36) 37 Cri L Jour 840 (843) : 163 I. C. 566 (Cal), Bimal Krishna v. Emperor. 
(’34) -AIR 1934 Cal 114 (115) : 35 Cri L Jour 551, Shibadas Daw v. Emperor. 

(’25) -AIR 1925 Oudh 715 (716) : 26 Ci.li.I .IBIT , Sheo Narain Singhv. Emperor, 
(’66) 5 Suth 'W B Cr 80 (84) : Beng L B Sup Yol 459, In re Elahee Buksh. 

(1916) 2 K B 658 (665) : 86 L J K B 28 : 115 L T 453 : 80 J P 446 : 25 Cox C C 
524 : 60 S J 696, Bex v. Baskcrville. (Referred to in AIR 1931 Mad 689.) 

(1849) 3 Cox C C 526 (531), Beg, v. Mtillins. (Referred to in 8 All 509.) 
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(’33) AIR 1933 All 31,(35, 3G) : 55 All 91 : 34 Cri L Jour 489, Nazir v. Emperor. 
(’85) 8 All 306 (310, 313) : 1885 All W N 311, Queen-Empress v. Bam Saran, 
((1834) 6 0 & P 595, B. v. Wehh, Belied on.) 

(’35) AIR 1935 All 102 (107) : 36 Cri L Jour 084, Baclia Bahu v. Emperor. 

(’76) 1876 Rat 102 (105), Beg. v. Ghatur. (There must be corroborative evidence 
as to corpus delicti also.) 

(’96) 1896 Eat 840 (840), Queen-Empress v. Dliondi Baoji. 

(’76) 1 Bom 475 (476), Beg. v. Budhu Na^ilcii. 

(’85) 10 Bom 319 (327), Qiteen-Emprcss v, Krislinabhat. 

(’04) 1 Cri L Jour 568 (572, 575) : 6 Bom L R 481, Emperor v. Baji Krishna. 
(’06) 3 Cri L Jour 33 (38) : 7 Bom L E 969, Emperor v. Srinivas. 

(’32) AIR 1932 Bom 286 (288) : 56 Bom 172 ; 33 Cr. L, J, 396, Ganu v. Emperor. 
(1865) 3 Suth W R Cr 8 (8), Queen v. Issen Mundle. 

(’66) 5 Suth W R Cr 18 (18), Queen v. Dwarlca. 

(’67) 8 Suth IV R Cr 19 (23), Queen v. Natvab Jan. 

(’68) 10 Suth tv R Cr 17 (17, 18), Queen v. Byhunt Nath Baherjee. 

(’73) 19 Suth W R Cr 16 (21) : 10 Beng L R 455?r, Queen v. Mohesh Biswas. 

(’74) 21 Suth W R Cr 69 (7l), Queen v. Sadhu Mundul. 

(’02) 29 Cal 782 (787) : 6 C W N 553, Jamiruddi iNasalli v. Emperor. 

(’ll) 12 Cri L Jour .286 (289) : 38 Cal 559 : 10 I. C. 582, Emperor v. Noni Gopal. 
(’21) 22 Cri L Jour 676 (677) : 03 Ind Cas 612 (613) (Lah), Sardara v. Emperor. 
(’30) AIR 1930 Cal 430 (432) : 31 Cri L Jour 1115, Monohar Mandal v. Emperor. 
(’31) AIR 1931 Cal 697(702) : 33 Cr.L.J. 19 (SB), Amhica Charan Boy v. Emperor. 
(’02) 1902 Pun Re No. 5 Cr, p. 14 (16): 1902 Pun LR No. 57, Wasir Khan v. Emperor. 
(’16) AIR 1916 Lah 297 (297) : 17 Cri L Jour 156, Nihha v. Groivn. 

(’17) AIR 1917 Lah 317 (319) : 18 Cri L Jour 696, Nand Singh v. Emperor. 

(’20) AIR 1920 Lah 487 (488) : 23 Cri L Jour 476, Fatla v. Emperor. 

(’23) AIR 1923 Lah 385 (386) : 25 Cri L Jour 252, Sulcman v. Emperor. 

(’24) AIR 1924 Lah 727 (728) : 25 Cri L Jour 1347, Hazara Singh v. Emperor. 

(’27) AIR 1927 Lah 10 (10) : 27 Cri L Jour 1294, Kattu v. Emperor. 

(’27) AIR 1927 Lah 581 (585, 590) : 28 Cri L Jour 625, Barhati v. Emperor. 

(’29) AIR 1929 Lah 680 (682, 084) : 30 Cri L Jour 292, Nathu v. Emperor. 

(’29) AIR 1929 Lah 850 (854) : 31 Cri L Jour 517, Haham Singh v. Emperor. 
(’31) AIR 1931 Lah 406 (407) : 32 Cri L Jour 1049, Amar Naih v. Emperor. 

(’32) AIR 1932 Lah 73 (75, 80): 32 Cri L Jour 1036, Nanahchand v. Emperor. 
(’32) AIR 1932 Lab 180 (181) : 33 Cri L Jour 414, Gchna v. Emperor. 

(’32) AIR 1932 Lah 204 (207) : 33 Cri L Jour 242, Banbir Singh v. Emperor. 
(’33) AIR 1933 Lah 294 (296) : 35 Cri L Jour 641, Dalip Singh v. Emperor. 

(’35) AIR 1935 All 132 (133) : 36 Cri L Jour 617, Abdul Salam v. Emperor. 

(’17) AIR 1917 Lah 311 (317) : 18 Cri L Jour 852, Sahai Singh v. Emperor. 
(Accused found in compan}' of approver shortly after commission of crime is 
strong indication of fellowship in crime.) 

(’12) 13 Cri L .Tour 305 (346) : 35 Mnd 247 : 14 I. C. 849, Emperor v. Nilhanta. 
(’29) 1929 Mad W N 698 (706, 707), Abboi Naidu v. Emperor. 

(’29) 1929 Jlad W N 79-1 (795), Sundaram v. Emperor. 

(’31) AIR 1931 Mad 689 (691, 694, 696) : 54 Mad 931 : 33 Cri L Jour 51, Venhaia- 
subba Beddi v. Emperor. 

(’29) AIR 1929 Nag 222 (223, 224) : 30 CriL Jour 331, Lodya Mahar v. Emperor. 
(’30) AIR 1930 Nag 97 (99, 100) : 31 Cri L Jour 153, Danlat v. Emperor. 

(’10) 11 Cri L Jour 71 (75) : 4 1. C, 884 : 12 Oudh Cas 418, Hubba v. Emperor. 
^11) 12 Cri L Jour 537 (539) : 12 Ind Gs.s51Z(Oo.(!Lh.),MahhulAhmad v. Emperor. 
(’29) AIR 1929 Oudh 321 (326) : 30 Cri L Jour 922, Laic v. Empci-or. 

(’30) AIR 1930 Oudh 455 (459) : 32 Cri L Jour 162, Bachchu v. Emperor. 

(’32) AIR 1932 Oudh 11 (16) : 33 Cri L Jour 287, Jai Singh v. Emperor. 

(’32) AIR 1932 Oudh 317 (321) : 7 Luck 511 : 33 Cri L Jour 920, Emperor v. 
Magbool Ahmad Khan. 

(’28) AIR 1928 Pat m0{631):BVa,tZ35:Z0Gr.h.J.157,BattanDhanulcv.Emperor. 
(’30) AIR 1930 Pat 164 (166) : 32 Cri L Jour 5, Shco Barhi v. Emperor. 

(’33) ATE 1933 Pat 96 (99) : 34 Cri L Jour 421, Baghunath Bandcy v. Emperor. 
(’33) AIR 1933 Pat 112 (113) : 34 Cri L Jour 476, Dhaju Mandal v. Emperor. 
(’72-92) 1872-1892 Low Bur Enl 322 (322), Nga Shtuc v. Queen-Empress. 

(’28) 30 Cr. L. J. 57 (61) ; 113 I. C. 73 (Cal), Kailash Ghandra Bishi v. Emperor. 
(’25) AIR 1925 Lah 600 (601, 602) : 26 Cri L Jour 1141, Emperor v. Bam Karan. 
(Mere presence of accused before murder was committed does not connect accused 
with the crime.) 

(’08) 7 Cri L Jour 227 (229) (Lah), Ghet Singh v. Emperor, (Mere fact that accused 



CH.24.] TE^TDEB OF PABDON TO ACCOMPLICE 1829 

It is not strictly necessary, however, that the corroboration shonlcl 
ho afforded only by d i red evidence — it may in certain cases bo provided 
by circumstantial evidenee.^^ But the circumstantial evidence should 
be such as would unmistakably lead to the inference of guilt and be 
reasonably inconsistent with the theory about the innocence of the 
accused.^® 

was seen with ilaeoits does not corroborate participation in crime.) 

[See also (’16) AIB 1916 Lab 433 (437) : 1916 Pun Be No. 7 Cr : 17 Cr. L. J. 273, 
Ram Singh v. Emperor. 

(’34) AIK 1934 Lab 873 (874) : 15 Lab 491 : 36 Cri L Jour 383, Kanshi Ram v. 
Emperor. (Witness failing to identify accused in Court — There is no sufficient 
corroboration of approver’s testimony.) 

(’ll) 12 Cri L Jour 562 (663) : 12 I. C. 650 (iMad), Ycnhala Rcddi v.NagiReddi. 
(’15) AIR 1915 Lab 244 (246) : 16 Cri L Jour 634 (636), Uda v. Emperor. 
(An approver’s testimony is not sufficiently corroborated by the production by 
accused of stolen property from a place not in possession of accused, as such 
evidence is easy to fabricate.)] 

15. (’35) AIR 1935 All 132 (133, 134) : 36 Cr.L.J. 617, Ahdiil Salam v. Emperor. 
(’23) AIR 1923 Lab 153 (155) : 26 Cri L Jour 343, Hakim v. Emperor. 

(’23) AIR 1923 Lab 335 (335) : 25 Cri L Jour 234, Khushal Singh v. Emperor, 
(Production of stolen property by accused is corroboration.) 

(’33) AIR 1933 Lab 294 (296) : 35 Cri L Jour 641, Dalip Singh v. Emperor, 

(’22) AIR 1922 Nag 172 (173) : 23 Cri L Jour 391, Kisan v. Emperor. 

(’24) AIR 1924 Oudb 314 (315) ; 27 Oudh Cas 29 : 25 Cri L Jour 785, Emperor v. 
Ram Charan. (Identification by three persons and recovery of stolen property 
with accused constitute very satisfactory corroboration.) 

(’29) AIR 1929 Oudh 321 (326) : 30 Cri L Jour 922, Laic v. Emperor, 

(’30) AIR 1930 Oudh 455 (459) ; 32 Cri L Jour 162, Bachchu v. Emperor. 

(’28) 29 Cri^L Jour 863 (864) : 111 Ind Cas 447 (Lab), Muhammad v. Emperor. 
(Production of stolen property by accused from place not in possession of accused 
is corroboration.) 

(’33) AIR 1933 Bom 482 (483) : 58 Bom 40 : 35 Cri L Jour 317, Shanker Shet v. 
Emperor. (A circumstance cannot furnish corroboration of the story of the 
approver if it is by itself susceptible of innocent explanation.) 

(’35) AIR 1935 All 132 (133, 134) : 36 Cri.L Jour 617, Abdul Salam v. Emperor. 

16. (’32) AIR 1932 Oudb 251 (253): 32 Cr.L.J. 1184 (1185) ; 6 Luck 658, Gaya Prasad 
V. Emperor, 

See the following cases illuslraiing the proposition : 

(’31) AIR 1931 Cal 697 (702) ; 33 Cr. L. J. 19 (SB), Ambica Charan v. Emperor. 
(’23) AIR 1923 Lab 389 (390) : 25 Cri L Jour 259, W adhawa Singh v. Emperor. 
(’25) AIR 1925 Lab 426 (426) ; 26 Cr. L. J. 693, Mania Dad v. Emperor. (Stolen 
property being found in possession of accused is sufficient corroboration.) 

(’32) AIR 1932 Lab 621 (622, 623) : 33 Cr. L. J. 916 : 14 Lab 411, Sher Singh v. 
Emperor. (Fact that accused produced certain articles belonging to deceased is 
sufficient to jusitify conviction of accused on charge of murder when there is 
general corroboration of approver's story.) 

(’31) AIR 1931 .Mad 689 (691, 694, 696) : 54 JIad 931 : 33 Cr. L. J. 51, Yenkata- 
subba Reddi v. Emperor. (Mere strong suspicion is not enough — Benefit of 
doubt must be given to accused.) 

(’30) .AIR 1930 Oudb 353 (356) : 31 Cr. L. J. 1210, Hasari v. Emperor. (Person 
found in possession of stolen articles must be presumed to be either thief or 
receiver of stolen property.) 

(’15) AIR 1915 Lab 244 (245, 246) : 16 Cr. L. J. 634, JJda v. Emperor. (Pro- 
duction of stolen property from a place not in the possession of accused is no 
corroboration.) 

(’28) AIB 1928 Lab 681 (685) : 10 Lab 265 : 29 Cr L J 851, Ohatru v. Emperor. 
(Accused’s conduct may be considered in corroboration of approver’s testimony.) 
(1919) 1 K B 431 (434): 88 L J KB 551: 120 L T 572: 83 J P 123: 14 Cr App R 1: 
26 Cox C C 387, Reg v. ilarks Feigenbaum. (Do.) 

(’03) 2 AVeir 809;i (809)i), Narayanswami v. Emperor. (Corroboration by conduct 
of accused.) 

(’21) AIR 1921 Lab Z^2{Z^i),GhulamJIassan v, Emperor. (Discovery of blood in 
convict’s bouse and on bis nails and suspicious conduct corroborate accomplice.) 
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himself instead of committing him for trial to the Court of Session or 
the High Court.® 

The fact that the Magistrate in tendering the pardon did so after 
consulting the Provincial Government and vith its authority will not 
affect the position of the accused or the approver, and once ijardon 
has been tendered, the trial must not be by another Magistrate, even 
though he is vested under S. SO to trj' such an offence, but by the 
High Court or the Sessions Court.® 

19. Detention of approver in custody — Sub-section (3). — 

If the person to whom a pardon is tendered is not already on bail, he 
has to be detained in judicial custody until the termination of the 
trial ; he cannot be released on bail under the jirovisions of ss. 497 and 
493.^ The custody contemplated is j’udicial custody and is not the 
custody of the police.- The approver should be detained in such 
custody until the proceedings are terminated by a magisterial order of 
discharge or until after the termination of the sessions trial.® 

There is no jurisdiction to order the detention of the approver 
till the expiration of the period of limitation for filing an appeal from 
the decision in the case. His detention can only be ordered till the 
•termination of the ti’ial.'* 

338.= At any time after commitment, but 
Power to direct bofoi’e judgment is passed, the Court 

tender of pardon. -fco wbich the Commitment is made 

may, -with the view of obtaining on the trial the 
evidence of any person supposed to have been directly 

* 1882 : S. 338; 1872 : S. 348; 1861 : S. 219. 

5. (’36) AIR 1936 Cal 356 (361, 362) : 37 Cri L Jour 758 : I L R (1937) 1 Cal 711 
(FB), HariJiar Sinlia v. Emperor. (Per Full Bench — Mukerji, J., contra.) 

(’35) AIR 1935 Cal 281(282) : 36 Cr. L. J. 884, Md. Saleiiddin v. Emperor. (In so 
far as the provisions of S.337 are inconsistent -with the Act, the Aot will prevail.) 

6. (’38) AIR 1838 P C 266 (269, 270) : ILB (1938) Lah 628 : 65 lA 388 : 32 SLR 
937 : 40 Cr.L. J. 360 (PC), Faqir Singh v. Emperor. (Overruling AIR 1936 Lah 353.) 

Note 19 

1. (1900) 13 C P L R Or 7 (8), Empress v. Bodhan. 

(’32) AIR 1932 Sind 40 (41) ; 33 Cri L Jour 906, Ali Muhammad v. Emperor. 
<’27) AIR 1927 Sind 173 (173, 174) : 28 Cr. L. J. 439, Muhammad Abdul Majid 
V. Emperor. (Rupchand Bilaram, A. J. C., observed however that the restriction 
in S. 337, sub-section (3), does not deprive the power of the Sessions Court or the 
High Court to grant bail to the approver.) 

[Bat see (1865) 3 Suth W R Cr L 17 (17). (Decided under Code of 1861.)] 

See also S. 498 Note 2. 

2. (’32) AIR 1932 Sind 40 (42) : 33 Cri L. Jour 906, Ali Muhammad v. Emperor. 
(’31) AIR 1931 Lah 476 (478, 479) ; 12 Lah 635 : 32 Cr. L. J. 913, In the matter 

of Khairaii Bam. 

(’31) AIR 1931 Lah 480 (480) : 33 Cri L Jour 162, Emperor v. Eanbir Siizgh. 
p31) AIR 1931 Lah 473 (473) : 12 Lah 623:32 Cr.L.J. 909, Kundan Lai v. Emperor. 
(’31) AIR 1931 Lah 363 (356, 359) : 12 Lah 604 : 32 Cr.L.J. 785, Kundan Lai v. 
Emperor. 

See also S. 167 Note 12. 

3. (’12) 13 Cr. L. J. 842(843, 844) : 17 I. C. 714 : 37 Bom 146, Emperor v. Intzja 
Salabat Khan. 

4. (’35) AIR 1935 Cal 545 (545,546): 62 Cal 430 ; 36 Cr.L.J. 1308, Sultan v. Emperor. 
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Section 338 
Notes 1-3 


Section 339 


or indirectly concerned in, or xirivy to, any sucli 
offence, tender, or order the committing Magistrate or 
the District Magistrate to tender, a pardon on the 
same condition to such person. 

1 . Scope of the section. — Section 337 provides for tender of pardon 
to an accomplice during the stage of investigation or of inquiry into 
the offence by a Magistrate. This section enables the Sessions Judge 
to tender, or direct the Magistrate or District Magistrate to tender, 
a pardon after the commitment of the case.^ He has power to tender 
a pardon or to direct the tender of pardon at any time before judgment 
is pronounced;" but he should not exercise such power after the evidence 
for the prosecution and of the defence has been taken and the opinion 
of the assessors has also been given.^ Wliere the tender of pardon made 
by the Magistrate. is bound to be invalid, the Sessions Judge may make 
a valid tender of pardon imder this section.’^ 

2. Offences in respect of which pardon may be tendered. — 
A pardon may be tendered, under this section,^in respect of any of the 
offences mentioned in s. 337, after the case has been committed by the 
Magistrate under sub-s. {2 a) of that section. See section 337 Note 5. 

3. “Any person supposed to have been directly or indirectly con- 

cerned in, or privy to, any such offence.” — Sec S. 337 Note 8. 


33Q, '‘ (1) Where a pardon has been tendered 
Commitment of Under sectlon 337 or section 338, and 

pardon ^as"b'e'’en PubHc Prosccutor Certifies that 
tendered. in hiig opinion any person who has 

accepted such tender has, either by wilfully concealing 
anything essential or by giving false evidence, not 


Commitment of per- 
son to whom yardon 
has heen Icndercd, 


* Code of 1898, original S. 339. ■ 

339. (1) Where a pardon has been tendered under S. 337 or S, 338, and 
any person who has accepted such tender has, either by 
wilfully concealing anything essential or by giving false 
evidence, not complied with the condition on which the 
tender was made, he may be tried for the offence in 
respect of which the pardon was so tendered or for any other offence of which ho 
appears to have been guilty in connexion with the same matter. 

(2) The statement made by a person who has accepted a tender of pardon 
may be given in evidence against him when the pardon has been forfeited under 
this section. 

(3) prosecution for the offence of giving false evidence in respect of such, 
statement shall be entertained without the sanction of the High Court. 

1882:8.339; 1872:8.349; 1861:8.211. 


Section 338 — Note 1 

1. (’38) AIR 1938 P C 26G (2G8): I L R (1938) Lah C28 : 32 S L R 937: 40 Cr.L.J. 
360 (PC), Faqir Singh v. Emperor. 

2. (’67) 1 hath. WRGrlSilS), In the matter of Nistarmoe Hsbia. (Under theCodeof 
1861 it was held that Sessions Judge could not tender a pardon before a trial.) 

3. (’84) 1884 All W N 147 (148), Empress v. BuUia. 

4. (’82) 1882 All W N 241 (241), Empress v. Kasliia. 
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complied ivitli the condition on which the tender was 
made, such person may he tried for the offence in 
respect of which the ]iardon was so tendered, or for 
any other offence of which he a^ipears to have been 
guilty in connexion with the same matter : 

Provided that such person shall not be tried 
jointly with any of the other accused, and that he 
shall be entitled to plead at such trial that he has 
complied with the conditions upon which such tender 
was made ; in which case it shall be for the prosecution 
to prove that such conditions have not been complied 
with. 


(2) The statement made by a person who has 
accepted a tender of pardon may be given in evidence 
against him at such trial. 


(”5 j No prosecution for the offence of giving 
false evidence in respect of such statement shall be 
entertained without the sanction of the High Court. 


Synopsis 


1. Legislative changes. 

2. The certificate of the Public 

Prosecutor. 

3. “Any person who has accepted 

such tender.” 

4. Non-compliance with the condi- 

tions. 

5. “Wilfully concealing anything 

essential.” 


6. Effect of pardon. 

7. Procedure at the trial — Joint 

trial. 

8. Plea of pardon in bar. SeeS. S39A. 

9. Use of statements made by the 

approver — Sub-section (2). 

10. Prosecution for perjury — Sanc- 
tion of the High Court. 


Other Topics ( miscellaneous) 


.Application for sanction and not letter 
of reference. See Note 10. 

Approver’s absconding. See Note 5. 

Approver’s statements — Evidence in 
civil suit. See Note 9. 

Approver’s statement — Evidence in 
prosecution for perjury. See Note 9. 

Approver’s statements — Non-applica- 
bility of S. 24, Evidence .Act. See 
Note 9. 

Certificate and sanction. See Note 10. 

Certificate of Public Prosecutor not 
needed in cases already pending. See 
Note 2. 

Committal without certificate. See 
Note 2, 

Discharge of approver after termination 
of trial. See Note 7. 

Examination of approver not needed. 
See Notes 9 and 10. 

Pacts insufficient for forfeiture of par- 
don. See Note 4. 

Facts sufficient for forfeiture. See 
Note 4. 

Forfeiture of pardon — Which Court to 
decide. See Note 2. 


No duty of disclosure as to other offences. 
See Note 5. 

No prosecution of approver for other 
offences disclosed. See Note 6. 

Onus on prosecution to prove forfeiture. 
See Note 4. 

Pardon accepted but resiled from sub- 
sequently. See Note 3. 

Proof and explanation of approver’s 
statements. See Note 9. 

Re-arrest of approver. See Note 7. 
Retracted statements — Corroboration 
needed. See Note 9. 

Sanction before prosecution. See Note 10. 
Sanction of High Court — Discretion. 
See Note 10. 

Sanction of High Court when granted. 
See Note 10. 

Sanction of High Court when refused. 
See Note 10. 

Strictest faith with approver. See Note C. 
Sub-section (3) — Supplementary to 
Ss. 195 and 476. See Note 10. 

Want of sanction of High Court — In- 
curable. See Note 10. 

Withdrawal of pardon. See Note 4. 
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•Section 339 
Notes 1-2 


1. Legislative changes. 

Changes introduced by the Code of 1898 — 

In sub-section (2) the word “forfeited” has been substituted for the 
word “withdrawn.” See Note 4. 

Changes introduced by Act XVIII of 1928 — 

(1) In sub-s.(l), the words “and the Public Prosecutor certifies that in 
his opinion” are new. See Note 2. 

(2) The proviso to sub-s.(i) is new. See Note 7. 

(3) The words “such person may be” after the words “was made” in 
sub-s.(i) were substituted for the words “he may be.” 

t4) The words “at such trial” at the end of sub-s.(2) were substituted 
for the words “when the pardon has been forfeited under this section.” 

2. The certificate of the Public Prosecutor. — Prior to the 
amendment of 1923', if the approver did not comply with the conditions 
of pardon, the Court before which his evidence was given, could only 
record its opinion to the effect that he had not complied with the condi- 
tions of the pardon and leave it to the District Magistrate to prosecute 
him, if ho thought fit to do so ; it could not itself direct a prosecution! 
It was, however, held in the undermentioned cases’ that a Sessions 
Judge, before whom the evidence of the approver was given, could himself 
order the approver to be committed to trial, if he found that he did 
not comply with the conditions of the pardon. See also the under- 
•mentioned cases, ^ decided before the amendment of 1923. These cases 
are no longer of any importance in view of the amendment of 1923, 
jQiaking the certificate of the Public Prosecutor, the sole basis for the 
prosecution of the approver for the original offence.'* The Sessions 
Judge has, thus, no power to order the prosecution of the approver 
sico viotu! Where, however, iwoceedings had already been instituted 
against the approver under this section before the date on which the 


Section 339 — Note 2 

1. (’15) AIR 1915 All 245(246): 37 All 331: 16 Or. L. J. 483, Emperor v. Gangua, 
(’17) AIR 1917 L B 143 (145) ; 8 Low Bur Rul 447 : 17 Or. L. J. 337, Emperor';. 

Nija Po Ket. 

2. (’20) AIR 1920 Lah 222 (223) : 22 Cr. L. J. 128, Daulat v. Emperor. 

•(’24) AIR 1924 Lah 568 (569) : 25 Cr. L. J. 121, DU Bahadur v. Emperor. (AIR 
1915 Cal 667 and 1 Cr L J 1082, Eel. on.) 

■(’20) AIR 1920 Lah 376(376);! Lah 218: 21 Cr.L.J. 518, 0/ifl7in7tSTO(7hv.J37?jperor. 

3. (’97) 24 Cal 492 (493), Queen-Empress v. Manich Chandra. (Only the autho- 
rity which granted pardon has the right to withdraw it.) 

fl900) 24 Mad 321 (325) ; 2 Weir 396, Queen-Empress v. Bamasami. (Do.) 

(’01) 1901 Pun Re No. 19 Cr, p. 49 (50), Crown v. Manna Singh, (Do.) 

(’98) 1898 Pun Re No. 1 Cr, p. 1 (2, 3), Mt. Taban v. Empress. (Do.) 

(’01) 1901 Pun L RNo. 149 p. 566 (567), Emperor Abdu Shah. (District Judge 
trying the case is competent to withdraw pardon granted to the accused by Addi- 
tional Magistrate during the course of enquiry.) 

.(’95) 1895 All W N 163 (164), Queen-Empress v. Bhola. .(After trial, District 
Magistrate has no power to revoke the pardon and institute proceedings.) 

4. (’25) AIR 1925 Bom 135 (136, 137) : 26 Cr.L. J, 469, Emperor v. Maria Basappa. 
i(’25) AIR 1925 Lah 15 (15) : 5 Lah 379 : 26 Cr. L. J. 237, Ali v. Emperor. (Held 

that even where approver was declared by the District Magistrate to have forfeited 
his pardon before amendment of 1923, certificate of Public Prosecutor was essen- 
■ tial, if proceedings were instituted after amendment.) 

i(’26) 27 Cri L Jour 940 (941) : 96 Ind Cas 396 (Lah), Lai Shah v. Emperor. (Do.) 

5. (’,25) AIR 1925 Bom 135 (136, 137) : 26 Cr.L.J. 469, Emperor v. Maria Basappa, 
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amendment took effect, it -was held that the certificate of the Public 
Prosecutor was not necessary.® 

The certificate, which is required as a condition precedent to the 
trial of an approver, has to be filed before his trial commences in the 
Court of Session. It is not absolutely essential to file it in the 
committing Court and even if it is so, the absence of it is not fatal 
and the commitment can, in view of S. 532, be accepted by the Court of 
Session.^ 

This section does not require that the particulars in regard to 
which the pardon is alleged to have been forfeited should be given in 
the certificate, and a certificate cannot be said to be defective if it does 
not mention such particulars.® 

It has been held that the person who is authorized to grant a 
certificate under this section is the Public Prosecutor who conducted 
the case in which the pardon was granted and that he need not 
necessarily occupy the position of Public Prosecutor on the date on 
which he grants the certificate.® But where a case was conducted by 
an Assistant Public Prosecutor in the Sessions Court and he expressed 
his intention not to take action against the approver, but subsequently 
the Public Prosecutor issued a certificate under this section, it was 
held that the certificate was not without jurisdiction.'® 

3. “Any person who has accepted such tender.” — In a 
proceeding against the approver under this section, it should first be 
proved that the approver accepted the conditions of the pardon that 
is, that the conditions were fully explained to him, that he was free 
to accept or refuse the conditions and that he accepted the tender of 
pardon on a full understanding of such conditions.® It is also open to 
a person, who has accepted a pardon in the first instance, to resile 
from such acceptance and saj^ that he may be tried in respect of the 
original offence in order that his character may be cleared. In such 

6. (’25) ATE 1925 Nag 172 (173) : 25 Cri L Jour 1355, Gangaram v. Emperor. 

7. (’35) AIR 1935 Oudh 116 (116, 117) : 10 Luck 537 : 36 Cr.L.J. 377, Emperor v. 
Sadanand. 

(’25) AIB 1925 Rang 219 (220, 221) : 3 Rang 55 ; 27 Cr.L.J. 254, Nga Wa Gyi v. 
Emperor. 

See also S. 532 Note 2. 

8. (’36) AIR 1936 Lah 409 (411) : 37 Cri L Jour 732, Indar Pal v. Emperor. 

■9. (’36) AIR 1936 Lah 409 (410) : 37 Cri L Jour 732, Indar Pal v. Emperor. 

10, (’40) AIR 1940 Sind 114 (116) : 41 Cr.L. J. 747, Emperor v. Shahdino. (The 

general powers of control which the District Magistrate and the Public Prosecutor 
exercise are sufficiently wide to justify a prosecution being taken out of the hands 
of a particular Assistant Public Prosecutor at any stage of the proceedings and 
there is nothing in the Criminal Procedure Code which requires that when a 
Public Prosecutor has once appeared in a case all further proceedings must be 
conducted by him.) 

Note 3 

1. (’69) 12 Suth W R Cr 80 (81) : 6 Beng L R App 50, Queen v. Gagalu Magalu. 
.(’24) AIR 1924 All 564 (564) : 26 Cr.L.J. 336, Palati Bai v. Emperor. (A person 

to whom pardon is tendered and who expresses a complete ignorance and states 
that he is indifferent whether a pardon is granted or not, is not a person accept- 
ing pardon.) 

2. (’93-1900) 1893-1900 Low Bur Rul 7 (8), Nga Thin Nu v. Qticen-Empress. 
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Section 339 
Notes 3-3! 


cases, the provisions of this section do not apply and he may be tried 
jointly with the other accused.^ See also S. 337. 

5. Non-compliance with the conditions. — Prior to the Code 
of 1898, the Jfagistrate or the Sessions Judge had to witlidraxo the 
pardon tendered to an apiirovcr under S. 337 or S. 338, before the 
approver could be tried for the offence, in respect of which the pardon 
was tendered.^ Under the imesent Code, however, no such order is 
necessary and the only question, which the Court has to consider, 
before trying the approver for the original offence, is whether he has, 
by some act or omission on his part, failed to comply with the 
conditions of pardon." It is the duty of the prosecution to establish 
that the approver has failed to comply with the conditions of the 
pardon,"^ either — 

(a) by wilfullj' concealing anything essential, or 
(h) by wilfully giving false evidence.^ 

The mere fact that his alleged associates in crime, against whom 
he had given evidence, have been acquitted,'^ Or that the Sessions Judge 
or the Magistrate is of opinion that he was not telling the. truth," or 
that the facts stated by him are not probable,'" or the mere fact that 
some discrepancies have been elicited from him in cross-e.vamination," 


3. (’24) AIR 1024 Mad 391 (391, 392) : 25 Cri L Jour 210, Basireddy v. Emycror. 

Note 4 

1. See (’19) AIR 1919 Lali 449 (450) : 1918 P. R. No. 24 Or : 19 Cri L Jour 926, 
Suraj Bhan v. Emperor. 

2. (’01) 25 Rom 675 (679, 680) 3 Bom L R 271, King-Emperor v. Bala. 

(’22) AIR 1922 Sind 31 (32): 16 Sind LR 131: 23 Cr.L.J. &11, Emperor v. Haji Jiand. 
(’19) AIR 1919 Lab 449 (450) : 1918 Pun Re No. 24 Or: 19 Cri L Jour 926, Saraj 
Bhan v. Emperor. 

(’17) AIR 1917 All 316 (317): 39 All 305: 18 Cr. L, J. 444, KMali v. Emperor, 
2a. (’40) AIR 1940 Nag 77 (77): 40 Cri L Jour 956, Horilal v. Emperor. 

(’35) AIR 1935 Lab 799 (800) : 37 Cri L Jour 79, Dip Ghand v. Emperor. (Onus 
of proving forfeiture is on prosecution.) 

(’30) 1930 Mad \y N 773 (775), Soliyan v. Emperor. 

See also S, 339A Note 3. 

3. (’09) 9 Cri L Jour 571 (575): 32 Mad 173: 2 I. C. 343, Kiillan v. Emperor. 

(’13) 14 Cr.L.J. 401 (403): 20 I.C. 225: 7 Low Bur Eul 1, NgaToGalcx. Emperor. 
(’15) AIR 1915 Cal 397 (398): 42 Ca\loQ:lGCr.B.ii.l2Q, Emperor Saber Ahnnji. 
(’15) AIR 1915 Cal 667 (073):42 Cal 856;16 Cr.L.J. 65, Sas/nRnj5n7:s7iiv.i?77.7;cror. 
(’02) 1902 Pun Re No. 34 Cr, p. 88 (93) : 1902 Pun L R No. 126, Kamuar Singh 

V. Emperor. 

(’04) 1 Cr.L.J. 1082 (1087): 1905 Pun L E No. 176: 1904 Pun Re No. 31Cr,ri77j. 
Emperor v. Kadu. 

(’06) 3 Cri L Jour 342 (343) ; 1905 Pun Re No. 59 Cr, Bahadur v. Emperor. 

(’89) 1889 Pun Re No. 6 Cr, p. 40 (42), Empress v. 2It. Mxiriama, 

(1900) 3 Oudb Cas 245 (246), Qucen-JSmprcss v. Dehi. 

(’30) 1930 Mad W N 773 (775), Soliyan v. Emperor. 

(’02) 1902 Pun Re No. 24 Cr, p. 69 (72) : 1902 Pun L R No. 136, Hargalal 
V. Emperor. 

(’95) 1895 Pun Re No. 15 Cr, p. 47 (50), Hahihulla v. Empress. (Mere suspicion 
that approver has given false evidence is insufficient.) 

(’26) 27 Cri L Jour 77 (78) : 91 Ind Cas 253 (Lab), Ahmed v. Emperor. 

See also Note 5. 

4. (’95) 1895 Pun Re No. 15 Cr, p. 47 (49), Habibnlla v. Empress. 

5. (’70) 14 Sutb W E Cr 10 (10), Queen v. Petumber Dhoobee. 

6. (’01) 3 Bom L E 489 (502, 503), King-Exnpcror v. Trimbaka Detoji, 

7. (’02) 1902 Pun Re No. 34 Cr, p. 88(93) : 1902 Pun LRNo. 12G, Kuuxuar Singh. 
V. Emperor. 

(’26) 27 Cri L Jour 768 (768) : 95 Ind Cas 288 (Oudb), Emperor v. Jagannaih. 
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or that there are certain inconsistencies in his evidence on immaterial 
points,® is not sufficient to show that the condition of the pardon 
has not been complied with. Where, however, the approver wilfully 
introduces discrepancies into his deposition, in order that the Court 
may hold that ho is not a reliable witness, he forfeits his pardon.® 

The Lahore High Court has held that it is not strictly necessary 
that the prosecution should have actually examined the approver as 
a witness, both before the Magistrate’s Court and the Sessions Court, 
before proceedings are instituted against him for non-compliance with 
the conditions of pardon, and that it is enough, if he is shown to have 
made a statement absolutely inconsistent with the statement that he 
made at the time the pardon was tendered to him.^® But the Sind 
Judicial Commissioner’s Court has taken a different view.“ Where the 
evidence given by an approver in the sessions trial is not a compliance 
with the conditions of the pardon, the fact that he gave evidence in 
accordance with the conditions before the committing Magistrate does 
not save him from being proceeded against under this section.’® But 
w'hen the evidence given by the approver in the Sessions Court was in 
accordance with the conditions of his pardon and was evidence upon 
which, in the circumstances subsequently disclosed, reliance might 
have been placed, then the fact that in the committing Magistrate’s 
Court the approver gave false evidence should not necessarily be taken 
to be non-compliance with the conditions of pardon.’® 

5. “ Wilfully concealing anything essential.” — The 

prosecution has to establish that certain essential facts were within 
the knowledge of the approver, and that he had wilfully concealed 
such facts.’ The mere fact that the approver absconded at the time 
does not amount to a wilful concealment of anything essential within 
the meaning of the section.® 

As has been seen in Note 9 to s. 337, it is the duty of the approver 
to make a thorough and complete disclosure of all facts within his 
knowledge bearing upon the offence or offences in respect of wdiich 
he is giving evidence. Thus, he is not bound, in fulfilment of the 
conditions of pardon, to make any disclosure relative to any offence, 
which was not being inquired into at the time.® 

S. (’80) 12 Cal L Rep 226 (229), Srmop v. Evtpress. 

{'33) AIR 1933 Lali 799 (800) ; 37 Cri L Jour 79, Dipchand v. Emperor. 

9. (’26) 27 Cri L Jour 77 (78, 79) ; 91 Ind Cas 233 (Lab), Ahmed v. Emperor. 

10. (28) AIR 1928 Lab 320 (323): 9 Lab 608 : 29Cr.L.J.413, Ra?7ma»! v. Emperor. 

11. (’40) AIR 1940 Sind 114 (116) : 41 Cri L Jour 747, Emperor v. Shahdino. 
(Pardon cannot be forfeited before approver’s examination in sessions trial.) 

12. (’13) AIR 1913 Nag 92 (93,94) : 11 Nag L R 59 : 16 Cri L Jour 417, Local 
Government v. Mulu. 

(’10) 11 Cr.L.J 234 (254,235) : 33 Mad l.G.%Z\,Inre Aligirisamy Naicken. 

13. (’40) AIR 1940 Sind 114 (117) : 41 Cri L Jour 747, Emperor v. Shahdino. 

Note 5 

1. (’01) 3 Bom L R 489 (502), King-Emperor v. Trimhaha Dewji. 

See al.=o cases cited in Note 4. 

2. (’16) AIR 1916 Low Bur 111 (112) ; S Low Bur Rul 357 : 17 Cri L Jour 391, 
Zlaung Po Hla v. Emperor. 

3. (’19) AIR 1919 Lab 449 (450) : 1918 Pun Re No. 24 Cr : 19 Cr.L.J. 926, Sxirag 
Bhar. v. Emperor. 
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Section 339 6. Eifect of pardon. — Where pardon is tendered to a person. 

Notes 6-7 on condition that he should make a true and full disclosure of the 
whole of the circumstances within his knowledge relative to the offence, 
it is a matter of utmost importance that the strictest faith should be 
kept with him.^ Thus, where a person is granted a pardon, and being 
under the impression that he has freed himself from the consequences 
of his incriminating statements, he makes a disclosure of his complicity 
in offences, other than those in respect of which he was granted a 
pardon, it would be improper to institute proceedings against him in 
respect of such other offences." See also section 337 Note 14. 

7. Procedure at the trial — Joint trial. — Prior to the 
amendment of 1923, there was a conflict of opinions as to whether an 
approver, who had broken the conditions of pardon, could be tried for 
the offence for which he was tendered a pardon, along with the other 
accused, or whether his trial ought to be in a separate proceeding 
altogether. It was held in one set of cases that there was no provision 
in the Code prohibiting a joint trial, and if an approver had been 
committed in time, it was not illegal to try him jointly with the other 
accused for the original offence.^ It was, however, held in another set 
of cases that the trial of the approver on the original charge ought 
to be in a separate proceeding altogether, which should commence 
dc novo after the case, in which he had given evidence, had been fully 
heard and determined ; " and that he should not be put into the dock, 


Note 6 

1. (’02) 1902 Pun Re No. 34 Or, p. 88 (93) : 1902 Pun L R No. 126, Zunwar 
Singh v. Emperor. 

(’30) 1930 Mncl W N 773 (775), Soliyaii v. Emperor. (When a conditional pardon 
has been tendered and accepted there must be good faith on both sides.) 

2. (’26) AIR 1926 Pat 279 (281, 286) : 5 Pnt 171 : 27 Cri L Jour 957, Nilmadhab 
Chowdhnry v. Emperor, 

Note 7 

1. (’98) 20 All 529 (532) : 1898 A W N 152, Quccn-Emprcss wBrij Naraiii Man. 
(’99) 1899 Pun Re No. 5 Cr, p. 13 (16), Qiiccn-Empress v. Mihan Singh. 

(’06) 4 Cr. L. J. 142 (143) ; 29 All 24 : 3 A L J 015 ; 1900 A W N 258, Emperor 
V. Budhan. 

(’08) 8 Cri L .Tour 445 (449, 450) : 1908 All W N 259 (201) : 5 A L J 091, Sultan 
Khan v. Emperor. 

[See also (’01) 25 Bom 675 (679) : 3 Bom L R 271, King-Emperor v. Bala. 

(’20) AIR 1920 Lab 222 (223) : 22 Cri L Jour 128, Danlat v. Emperor.'] 

2. (’08) 8 Cr. L. J. 153 (153) : 31 Mad 272 (275) , In re Arunachallam. 

(’98) 23 Bom 493 (494), Quccn-Emprcss v. Bhaw. 

(’01) 24 Mad 321 (324) : 2 Weir 396, Quccn-Emprcss v. Bamasamy. 

(’92) 14 All 502 (507) : 1892 All W N 95, Quccn-Emprcss v. Mulua. 

(’24) AIR 1924 Mad 391 (392) ; 25 Cr.L.J. 210, Bassireddi Narappa v. Emperor, 
(’92) 15 Mad 352 (354) : 2 Weir 394, Quccn-Emprcss v. Kama Thevan. 

(’92) 14 All 336 (338, 339) : 1892 All W N 21, Qtiecn-Emprcss v. Sudra. 

(’70) 14 Suth W R Cr 10 (10), Queen v. Pciumber Dhoobec. 

(’02) 4 Bom L R 826 (827), Emperor v. Bevappa. 

(’03) 1903 Pun Re No. 4 Cr, p. 11 (13, 14):1903 PunL B No. 52, Ghnla7n Mohmn- 
7nad V. Grown. 

(1900) 13 C P L R Cr 123 (123), Empress v. Pawan. 

(’81) 7 Cal L R 66 (67), Ja the matter of Joyudec Paramanich. 

(’22) AIR 1922 Sind 31 (32): 16 SLR 131:23 Cr.L.J. 611, Emperor v. Eaji Jiand. 
(l900) 27 Cal 137 (139), Quccn-Emprcss v. Natu. 

[See (’01) 3 Bom L R 489 (502, 503) Kmg-Emperor v. Trimbaha Dcwji. (The 
approver was convicted on his own plea — But sentence was only postponed till 
after the trial of co-accused — Held procedure illegal.)] 
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after his evidence is given, to he tried jointly along with the other 
accused.”® The proviso to sub-section (l) has been introduced by the 
amendment of 1923, which specifically provides that the approver 
should not be tried jointly with the other accused.® 

Until the termination of the trial, in which the approver has given 
evidence, he has to he in judicial custody unless he had already been 
admitted to bail (see sub-s.(3) to S. 337). At the termination of the 
trial, however, he should be discharged by the Court which tries the 
case. But the Crown may re-arrest him and proceed against him for 
the offence in respect of which he was granted a conditional pardon, 
if so advised;^ that is, as has been seen in Note 2 alre-ady, if the 
Public Prosecutor certifies that the approver had failed to comply 
with the conditions of the pardon. In such proceedings, the approver 
is entitled to plead the tender of pardon and the compliance of the 
conditions thereof, in bar of the trial for the original offence, and the 
Court has to decide and give its finding as to that plea. See s. 339A,. 
and the undermentioned cases.® 

8. Plea of pardon in bar. — See Section 339A. 

9, Use of statements made by the approver — Sub-s. (2), — 
Sub-section (2) provides that any statement made by a person who- 
has accepted a tender of pardon, may be used in evidence against 


2a- (’05) 31 Mad 272 (275) : 8 Or. L. J. 153 : 3 M L T 407, In rc Arnnachellain, 
(’92) 14 Al! 502 (507) : 1892 All W N 95, Quccn-Emprcss v. Mnhia, 

(’OS) 7 Cr. L. .1. 245 (249):1907.0g U B E Or. P. C.7, Nga Po Hnan v. Emperor. 
(‘82) 1SS2 All W N 31 (31), E7nprcssr. Samcharan. 

('92| 13 Mad 352 (354) ; 2 'Weir 394, Empress v. Bam Tlicvan. (Approver should 
be duly conimilfed before a Sessions Judge can take cognisance of the case.) 

(’91) 1891 All W N 182 (183), Empress v. Piari, (The committing Magistrate 
cannot -ivithdraw pardon and commit the approver along with the other accused.)- 
(’0.3) fi Onuli Cas 236 (237), Chokhe v. Eing-Emperor. 

(’94) 22 Cal 50 (69, 70, 71), Qiieen-Empress v. Jagat Chandra. 

(’73) 19 Suth W E Cr 43 (43,44), Queen v. Bipro Boss. (A formal order of commit- 
tal is necessary before a Sessions Judge can take cognizance of n case.) 

(’77) 1677 Eat 119 (119), Queen-Empress v. Kushya. (Do.) 

(1865) 4 Suth TV E Cr L 4 (4), In re Doda Ahccr. (Do.) 

(’93-1900) 1893-1900 Low Bur Enl 536 (537), Nga Aung Burin v. Queen-Empress. 
(The Court of Session cannot take cognizance of a case unless the approver had 
been duly committed by a Magistrate.) 

3. (’37) 1937 M lY N 879 (880), Eamcha^idrayya v. Emperor. (Joint committal of 
approver along with other accused is illegal.) 

(’31) AIE 1931 Oudh 113 (114, 115) : 32 Cr. L. J. 91 : 6 Luck 386, Bam Lautan 
V. Emperor. (Do.) 

(’35) AIE 1935 Oudh 226 (228) ; 35 Cri L Jour 889, Chauhan v. Emperor. 

4. (’06) 4 Cri L Jour 346 (3o4):30 Bom 611:8 Bom L E 740, Emperor v. Kothia. 
(■10) 11 Cr. L. J. 702 (703, 704) : 8 Ind Cas 721 : 37 Cal 845, Emperor v. Ahani. 
(’22) AIE 1922 Sind 31 (32):lGSindLE131:23Cr.L.J. Emperor y.Haji Hand. 
(’99) 23 Bom 493 (494), Queen-Empress v, Bhaw. 

(’09) 10 Cri L .Tour 418 (419) : 3 I. C. 922 : 5 Nag L K 134, Emperor v. Mohan. 

5. (’06) 4 Cr. L. J. 346 (354) : 30 Bom 611 : 8 Bom L E 740, Emperor v. Kothia. 
(I^otwithstanding the withdrawal of the pardon or declaration of its forfeiture- 
bv a Masirtr-ate or Judge — Decided before amendment of 1923.) 

(’15) AIE 1915 Cal 397 (398); 42 Cal 756: 16 Cr.L.J. 120, Emperor v. Saber Ahunji. 
(’22) AIK 1922 Bom 177 (177) : 46 Bom 120 : 22 Cr.L.J. 620, In re Bagdoo Bapu. 
(’88) 11 -Yll 79 (85, 91) : 1888 AWN 289, Queen-Empress v. Ganga Charan. 

(’15) AIE 1915 All 245 (246, 247) : 37 All 331 : 16 Cr.L.J. 463, Emperor v. Gangua. 
(’20) AIE 1920 Lah 376 (376):.lLah 218:21 Cr.L.J. 518, ChananSingh v. Emperor. 
{ ’ll) 12 Cr. L. J. 320 (326) : 10 Ind Cas 622 : 7 Nag L E 65, Emperor v. Kachri. 
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;Sectioii 339 him, in case he is proceeded against under this section on account of 

Note 9 his non-complicince with the conditions of the pardon. Thus, the 

admissibilitj' of such a statement is not affected by S. 24 of the Evidence 
Act.^ But it has been held in the undermentioned decisions^ that 
S. 339 (2) operates as an exception to s. 24 of the Evidence Act only in 
respect of statements which have been induced by a promise of pardon 
and that statements obtained b 3 ’- threats or violence are still within the 
mischief of s. 24 of the Evidence Act. Before a statement of the approver 
is used in the trial against him, it is necessary that it should be 
properly proved that it should be put to him and that he should be 
asked, if he desires to offer anj' exj^lanations thereon.^ 

Sub-section (2) applies not onlj' to statements by the approver 
in the committing Magistrate’s Court or in the Sessions Court but 
also to statements made by him before the inquiry in the committing 
Magistrate’s Court, provided they were made after the offer and 
acce]Dtance of pardon bj"^ the airprover.^ 

It is not absolutely necessary that the approver should have been 
examined as a witness as provided under S. 337, sub-s.(2) before anj-- 
statements made by him are used in evidence against him.*" Though 
the statement or deposition of the approver is not strictlj" a confession, 
it is in the nature of a confession, and the Court should, in case it is 


Note 9 

1. (’82) 8 Cal 5G0 (5G8) : 10 0 L R 369, Empress v. Nobin Cliundra. 

(’08) 8 Cr.L..T.44o(4.51):5ALJ691: 1908AnWN259, Snltan Khan v. Emperor. 
<’lo) AIR 1915 Nag 92 (95) : 16 Or. L. J. 417 (420) : 11 Nag L R 59, Local Govern- 
mcnl T. lilulu. 

(’20) AIR 1920 Bom 270 (279, 280) : 22 Cr.'L. J. 68 (FB), Emperor v. Clmnna. 
(Per Hayward, J., Sbab, J., contra.) 

(’33) AIR 1933 Lab 9l0 (912) : 35 Cri L Jour 168, Amip Singh v. Emperor. 

(’97) 1897 Pun Re No. 3 Or, p. 4 (6, 7), Bhallu v. Empress. 

•(’71) 8 Bom H C R Or 103 (107, 108), Reg v. Alibhai Miiha. 

[Blit see (’67) 8 Sutb ^Y R Cr 53 (54), Queen v. Badanaih Dosadh. (Decided under 
Code of 1861 wbicb contained no provision corresponding to sub-s. (2).) 

(’67) 8 Sutb W R Cr L 14 (14), In re Pudunth Dossad. (Do.)] 

2. (’28) AIR 1928 Lab 320 (322) : 29 Cr.L. J. 413:9 Lab 60S, Bam Nath v. Emperor. 
■(’36) AIR 1936 Lab 409 (415) : 37 Cr. L. J. 732, Indar Pal v. Emperor. (Where 

in spite of being in police custody an approver is neither subjected nor threatened 
to be subjected to any ill-lreatment, the statement made by him will not become 
inadmissible under S. 24, Evidence Act.) 

3. (’25) AIR 1925 Nag 172 (173) : 25 Cri L Jour 1355, Gangaram v. Emperor. 

4. (’40) AHI 1940 Nag 218 (221) : 41 Cr.L.J. 433 (436, 437), Horilal v. Emperor. 
■(’25) AIR 1925 Nag 172 (173) : 25 Cri L Jour 1355, Gangaram v. Emperor. (Sub- 

s. (2) is wide enough to cover statement made not before committing Magistrate 
but before pardoning Magistrate.) 

•(’28) AIR 1928 Lab 320 (322): 9 Lab 60S: 29 Cr.L.J. ild, Bam Nath w. Emperor. 
[Bat see (’22) AIR 1922 Bom 138 (141) : 46 Bom 61 : 22 Cri L Jour 728, Motilal 
Hiralal v. Emperor. (Per Shah, J. — Statement referred to in S. 339 (2) is the 
statement made by the approver as a witness at the inquiry under Chap. 18 or at 
the trial and no other.)] 

'5. (’40) AIR 1940 Nag 218 (221) : 41 Cr.L.J. 433 (436, 437), Horilal v. Emperor. 
(Confession to Llagistrate before offer and acceptance of pardon — Confession not 
recorded as required by Ss. 164 and 364 is not admissible.) 

•6. (’06) 3 Cr.L.J. 55 (67, 68, 69) : 1905 Pun Re No. 410r(FB), Suba v. Emperor. 

(Per Cbatterjee and Johnstone, .JJ,; Kensington and Reid, JJ., dissenting.) 

.(’03) 7 Cr.L.J. 245 (249):1907-09 Upp Bur Rul Cr. P. C. 7, Nga PoEnan v. Emperor. 
[But sec (’08) 8 Cr.L.J. 153(153): 31 Mad 272 : 3 ML T 407, In re Anmachcllam.l 
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Tetracted, require that, the facts contained therein should be corroborated 
hy extrinsic evidence before convicting the approver thereon.^ 

Sub-section (2) does not bar the use of the statements made b 3 ' the 
approver, in an inqnirj* into the offence of perjury against the approver,® 
•or in a civil suit for damages brought against him by the complainant.® 

10. Prosecution for perjury — Sanction of the High Couht. — 
Under suh-s. (8) it is essential that the prosecution should obtain the 
sanction of the High Court before proceeding against the approver for 
giving false evidence, and if such sanction is not obtained before the 
institution of the proceedings, the defect affects the jurisdiction of the 
•Court and cannot be cured under S. 537.^ The application for sanction 
to prosecute the approver should be made on behalf of the Cro'U'U 
hj' a regular application to the High Court, and a letter of reference 
by the Sessions Judge is not sufficient.- 

The High Court is not bound to accord sanction in every ease that is 
brought to its notice under suh-s.{3) of this section®^ but has a discretion 
in the matter. The discretion vested in the High Court to sanction the 
prosecution of the approver for jjerjurj' should be exercised with extreme 
caution.® The necessity for obtaining the previous sanction of the High 
Court shows that the mere fact that the approver makes two inconsistent 
•statements cannot be a justification for directing his prosecution.^ The 

7. (’34) AIE 1934 Pesh 46 (46, 47) : 35 Cri L Jour 1242, Faqir Shah v. Emperor. 
■(’15) AIR 1915 Lab 307 (307, 308) : 10 Cri L Jour 815, Ehushi v. Emperor. • 
'(’SO) AIR 1930 Kag 259 (260) : 81 Cri L Jour 661, Shafi v. Emperor. 
iSec (’37) AIR 1937 Lah 689 (691) : 89 Cr.L.J. 16, Ut. Aziz Begum v. Emperor. 
(Approver’s statement corroborated in general aspect and found to be true — Snob 
statement is sufficient evidence for his conviction on forfeiture of pardon.)] 

[But sss (’38) AIR 1938 Lab 135 (135) ; 39 Cri L Jour 335, Puran v. Emperor. 
(Approver resiling from bis statement in committing Magistrate’s Court — State, 
ment amounts to confession and conviction can be based on such confession 
without corroboration.)] 

•S. (’12) 13 Cri L Jour 33 (35) : 13 I. C. 273 : 5 Sind L B 174, Emperor v. Andal. 
9. (’09) 4 Ind Cas 523 (526) (Cal), Eeshab Nath v. Maniruddin Sarkar. 

Note 10 

1. (’84) 1884 Pun Be No. 42 Cr, p. 92 (96), ML Sharina v. Empress. 

■(’04) 1 Cri L Jour 1021 (1021, 1022) : 2 Low Bur Bui 302, Emperor \.3hiktahve. 
'(1900) 27 Cal 137 (139), Queen-Empress v. Nathu. 

•(’86) 10 Bom 190 (193) : 1886 'Ra%2'2i,Quecn-Emp)-cssv.DalaJiva. (The sanction 
under sub-s. (3) to prosecute for false evidence, must be obtained before and not 
after the commencement of the prosecution.) 

'See also S. 537 Note 7. 

2. (’08) 9 Cr. L. J. 283 (284) : 32 Mad 47:11. C. 207, Emperor v. Madiga Nallavadri. 
(’93) 1893 All W N 13 (13, 14), In re the application of the Magistrate of Basti. 
'(’97) 24 Cal 492 (493), Queen-Empress v. Manick Chandra Sarkar. 

■(’04) 1 Cri L Jour 793 (793) : 1904 Pun Re No. 10 Cr, Emperor v. Bulaka Singh. 
012) 13 Cri L Jour 451 (451) : 15 Ind Cas 83 (Lab), Emperor v. P^ja. 

(’29) AIR 1929 Ondb 527 (527) : 5 Luck 452 : 31 Cr.L.J. 204, Emperor v.GiiOsifC!/. 
{Held sanction could be granted only if acertificate from Public Prosecutor is pro. 
duced — It is submitted that such a condition is not imposed by the section itself.) 
2a. (’37) AIE 1937 Lab 551 (551) : 38 Cri L Jour 1079, Emperor v. Prahhu. 

3. (’37) AIR 1937 Lab 551 (552) : 38 Cri L Jour 1079, Emperor v. Prahhu. 

(’34) AIR 1934 All 43 (45) : 56 All 288 : 35 Cr.L. J.444, E 77 iperorv. Afafimm. 

4. (’37) AIR 1937 Lah 551 (552) : 38 Cri L Jour 1079, Emperor v. Prahhu. 

(’34) AIR 1934 All 43 (45) : 56 All 288 : 35 Cri L Jour 444, Emperors. Mathura, 
•(’14) 15 Cri L Jour .76 (77) : 22 Ind Cas 428 (All), Emperor v. Bodha. 

.(’25) AIR 1925 Rang 286 (286): 3 Rang 224 : 26 Cr. L. J. 1396, Emperor v. Nga 

Bo Gyi. (Sanction for prosecution forperjurysbould not begranted, wbenmatsrial 

has only been provided by an unnecessary examination on oath.) ■ 


Section 339 
Notes 9-10 
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Section 339 High Court, before granting a sanction, should, carefully consider all 
Note 40 the circumstances in the case and decide the cardinal question, whether 
the 'previous statement or confession was true and voluntary.® If it is 
of opinion that such previous statement is true on the facts before it, 
then his subsequent statement ought to he false, and in such cases it 
is not only desirable but also expedient to sanction the prosecution.® 
If, however, the first statement or confession is not true, but that his 
later statement is the true one, then the inference may be drawn that 
the first statement or confession was obtained by threat or inducement 
and in such cases it would be undesirable to sanction the prosecution.^ 
The High Court has also a discretion in cases where the approver is 
induced to make certain statements in connexion with a capital charge 
to allow him every possible locus 2>o}uite7iticB in respect of such a 
statement.® Where the approver is proceeded against for the original 
offence itself, in' respect of which he was tendered a pardon, it is not 
proper to sanction his prosecution for i^erjury.® Such sanction should 
be granted only in case it appears to the High Court that a conviction 
for the original offence is unlikely for any reason, or that even on a 
conviction on the original charge the sentence that could be passed 
would be too light in the circumstances of the case.^® 

Sub-section (3) merely imposes an additional condition to the 
institution of a prosecution for perjury and does not have the effect of 
overriding the provisions of S. 476. Thus, even where the sanction of 
the High Court is obtained, the prosecution could be instituted only in 
accordance with the provisions of Ss. 195 and 476.^^ The High Court 
may grant sanction for prosecution on the strength of a statement made 
by the approver which is pi'ima facie false ; it is not necessary that 
the approver should have been examined as a witness in the case, as 
required by section 387, sub-section 


[But see (’33) AIR 1933 Lah 868 (869): 35 Cri L Jour 111, Emperor v. Hvssama. 
(Sanction cannot be refused unless it is established that one of the statements- 
vas made under undue influence.)] 

5. (’37) AIR 1937 Lah 551 (552) : 38 Cri L Jour 1079, Emperor v. PrahUii. 

(’34) AIR 1934 All 43 (45) : 56 All 288 : 35 Cri L Jour 444, Emperor v. Mathura.. 

[Sec also (’33) AIR 1933 Lah 868 (809);35CriLJourlll,iSntpcrorv. LTttssaijja.] 

6. (’34) AIR 1934 All 43 (45): 56 All 288: 35 Cr. L. J. 444, Eviperor v. Mathura. 
(’24) AIR 1924 Lah 90 (91) : 25 Cr. L. J. 174, Emperor v. Waryam Singh. 

[Sec also (’29) AIR 1929 All 321 (322)' : 30 Cr. L. J. 1157, Einperor v. DuTchu. 
(Approver making two directly contradictory statements — Sanction for prosecu- 
tion given.)] 

7. (’37) AIR 1937 Lah 551 (552) : 38 Cr. L. J. 1079, Emperor v. Prabhu. 

(’34) AIR 1934 All 43 (45) : 56 All 288 : 35 Cr. L. J. 444, Emperor v. Mathura. 
(’32) AIR 1932 Lah 307 (308) : 33 Cr. L. J. 485, Emperor v. J airam Singh. 

8. (’14) 15 Cr. L. J. 76 (77) : 22 I. C. 428 (All), Emperor v. Boiha. 

(’24) AIR 1924 Lah 90 (91) : 25 Cr. L. J. 174, Emperor v. Waryam Singh. 

[Sec also (’29) AIR 1929 All 321 (322) : 30 Cr. L. J. 1157, Emperor v. Duhlm. 
(Locus pasnitentise not granted.)] 

9. (’32) AIR 1932 Lah 307 (308) : 33 Cr. L. J. 485, Empej'or v. Jairam Singh. 

10. (’27) AIR 1927 Nag 189 (191) : 23 Nag L R 35 : 28 Cr. L. J. 645, Local Gov- 
ernment V, Gambhir Bhtijua. 

11. (’27) AIR 1927 Nag 189 (192) : 23 Nag L R 35 : 28 Cr. L. J. 645, Local Gov- 
ernment V. Gambhir Blmjita. 

12. (’13) 14 Cr. L, J. 64 (64) : 18 1. C. 352 (Lah), Emperor v. Baja. 

(’06) 3 Cr. L. J. 55 (58) : 1905 Pun Re No. 41 Cr, Suba v. Emperor. 
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3 3 9 A. ) Tile Court trying under section 339 Section S39£ 
Procedure in trial of a person who has accepted a tender 

person under S. 339. of pardon Shall 

(a) if the Court is a High Court or Court of 
Session, Ipefore the charge is read ont and 
explained to the accused under section 271, 
suh-seetion (1)^ and 

(b ) if the Court is the Court of a Magistrate, 

before the evidence of the witnesses for 
the prosecution is taken, 

ask the accused whether he pleads that he has 
complied with the conditions on which the tender of 
the pardon was made. 

(3)Ii the accused does so plead, the Court shall 
record the plea and ]Droceed with the trial, and the 
jury, or the Court with the aid of the assessors, or the 
Magistrate, as the case may he, shall, before judgment 
is passed in the case find whether or not the accused 
has complied with the conditions of the pardon, and, 
if it is found that he has so complied, the Court shall, 
notwithstanding anything contained in this Code, 
pass judgment of acquittal. 

1. Legislative changes. 

This section has been newly introduced by the Code of Criminal 
Procedure (Amendment) Act, xvm of 1923 : see Note 3. 

2. Plea of pardon. — The procedure laid down under this section 
should be strictly followed.^ It is the duty of the Court to explain the 
provisions of this section clearly to the accused and to tell him that 
he is entitled to plead that he has complied with the conditions of the 
pardon.^ The mere fact that the accused raised such a plea before the 
committing Magistrate, and that the Magistrate had given his finding 
on such a plea, does not absolve the Sessions Judge from the duty cast 
upon him, under this section, of asking the accused, if he pleads 
compliance with the conditions of the pardon.® 

3. Procedure under this section, — Before the introduction of 
this section in ig23, it was held that where the approver raised a plea 

Section 339A — Note 2 

1. (’29) AIE 1929 Oudh 256 (256) : 30 Cri L Jonr 559, Ittuari v. Emperor. 

(’25) AIR 1925 Lah 15 (15, 16) ; 5 Lah 379 : 26 Gri L Jour 237, Ali v. Emperor. 

2. (’40) AIR 1940 Nag 77 (77) : 40 Cri L Jour 956, Horilal Mohanlalv. Emperor. 

(’25) AIR 1925 Lah 15 (15, 16) : 5 Lah 379 : 26 Cri L Jour 237, Ali v. Emperor. 

(’29) AIR 1929 Oudh 256 (256) : 30 Cri L Jour 559, Itwari v. Emperor. 

3. (’29) AIR 1929 Oudh 256 (256) : 30 Cri L. Jour 559, Itwari v. Emperor. 

(’16) AIR 1916 JIad 290 (290) : 16 Cri L Jour 23i{285),Inre Madiga PotJiugadu. 

(’15) AIR 1915 Cal 667 (673) : 16 Cr. L. J. 65 : 42 Cal 856, Saslii v. Emperor. 
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Section 339A that he had complied with the conditions of the pardon, it was the 

Notes duty of the Court to decide and give a finding .on that issue ‘first, 

before trying him for the offence, in respect of which the pardon was 
tendered.^ Such a course, necessarily, led to complications inasmuch 
as, in deciding the preliminary issue, the Court had very often to 
investigate into the facts of the case and to^prejudge it on the merits." 
These cases are no longer of any importance in view of this section, 
which provides specifically for the jirocedure to he adopted in such 
cases.® Under this section, the accused should be asked at the very 
commencement of the proceeding, whether he pleads compliance with 
the conditions of the pardon. The Court has to record such a plea in 
case he so pleads and to proceed toiih the trial. In the course of the 
trial, however, and before judgment is pronounced, the Court should 
decide the question whether the accused has complied with the 
conditions of the pardon. - If it is found that he has so complied with 
them, the Court has to pass at once a judgment of acquittal, whatever 
its finding may he, as to the guilt .of the accused in respect of the 
offence.^ It is for the Grown to prove that the pardon has been 
forfeited by the approver.^^ 

In a case triable by the jury, the question whether the accused 
has complied with the conditions of the pardon should be left to the 
jury to he decided, like any other question of fact in the case® and in 
a case triable with the aid of assessors, the Court should, after recording 
the idea, call upon the assessors to deliver their opinions on that plea 
and then record its own finding,® 

■Vi'’here on grant of pardon the approver admits his complicity 
in the offence but later resiles completely from his position and he is 
tried under S. 339, it is impossible to decide whether he has complied 
with the condition of his pardon without deciding the question of his 
innocence or guilt. Hence, in such cases, the provision in sub-s.(2) of 
this section vis., that the question as to compliance with the condition 
of the pardon should be decided before judgment is passed in the ease, 
cannot apply 


Note 3 

1. (’06) 3 Cri L Jour 342 (343) : 1905 Pun Ee No. 59 Or, Baliadzir v. Einferor. 
(’17) AIR 1917 Low Bur 143 (145) : 17 Or. L. J, 337 (338) : 8 Low Bur Eul 447, 

Eviferor v. Nga Po Eet. 

(’09) 9 Cri L Jour 571 (575) : 32 Mad 173 : 2 Ind Cas 343, Kullan v. Emperor, 
(’13) 14 Cri L Jour 401 (403) : 7 L.B.R. 1:20 I. C. 225, Nga To Galey. Emperor. 
(’02) 1902 P. E. No. 34 Cr, p. 88 (93) : 1902 P. L. E. No. 12G, Kunwary. Emperor. 

2. See the Reports of the Select Committee, 1922. 

(’33) AIR 1933 Lah 910 (911) : 35 Cri L Jour 168, Ajiup Singh v. Emperor, 

[See also (’10) 11 Cr. L. J. 254 (255) : 33 Mad 514 : 5 I. C. 831, In re Alagiri 
Swamp NaieJeen.} 

3. (’33) AIR 1933 Lah 910 (911) : 35 Cri L Jour 168, Aniip Singh y. Emperor. 

4. [See (’40) AIR 1940 Nag 77 (77) : 40 Cr. L. J. 956, Horilal Mohanlal v. Emperor. 
(’33) AIE 1933 Lah 910 (911, 912) : 35 Cri L Jour IQS, AnupSinghy. Emperor^ 

4a, (’40) AIR 1940 Nag 77 (77) : 40 Cr. L, J. 956, Horilal Mohanlal y. Emperor. 
(’35) AIR 1935 Lah 799 (800) : 37 Cri L Jour 79, Dipchand v. Emperor. 

See also S. 339 Note 4. 

5. (’10) 11 Cr.L.J. 254(255) : 33 Mad 514 : 51. C. SBl, In re Alagiriswamy Naichon. 
See also S. 298 Note 8, 

6. (’40) AIE 1940 Nag 77 (77) : 40 Cr. L. J. 956, Horilal Mohanlal y. Emperor. 

7. (’39) AIE1939Lah 66 (67);40 Cr.L.J, 614 : ILE 1939 Lah 216, Gurdity. Emperor. 
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2. Non-compliance "Bfith the section. — Failure to conform 
to the provisions of the section vitiates the trial.^ It has, however, been 
lield in the undermentioned case- that where the charge had been read 
out to the accused and he had been made to plead to it before and not 
after he had been asked to plead whether or not he had complied 
with the terms of the pardon, the irregularity was curable under the 
provisions of section 537. 


S^O-* (V person accused of an offence 

Right of person against "l^efore a Criminal Court, or 

whom proceedings are agaiust wliom proceedinsfs are 

instituted to be defended . i 

and his competency to be instituted uudor tuis Codo lu any 
a witness. Coui’t, maj of I’iglit be 

defended by a pleader. 


• Any person against whom proceedings are 
instituted in any such Court under section 107, or 
under Chapter X, Chapter XI, Chapter XII or Chapter 
XXXVI, or under section 552, may offer himself as a 
Tvitness in such jiroceedings. 


This Ec-ction was substituted for original S. 340, by the Code of Criminal 
Procedure (Amendment) Act, XVm of 1923. 

Synopsis 


I. Scope. 

2. “Proceedings .... under this 

Code.” 

3. Appellate and Revisional 

Courts. 

4. “May of right be defended.” 

5. Right of accused while in 

custody. 

6. Choice of pleader. 


6a. Appointment of defence 
counsel by the Crown. 

7. Arguments. 

8. Citing accused’s counsel as 

witness. 

9. Court and pleader. 

10. “Pleader.” 

11. Muktears and other persons. 

12. Sub-section (2). 


Other Topics ( miscellaneous) 

Accused person — Meaning of. See Note 1. “Pleader” — Whether includes persons 
Agents of the accused — Whether can other than legal practitioners. See 
appear. See Note 11. Note 11. 

Limiting of arguments — Power of. See Pleader — Interview with accused to be 
Note 7. allowed. See Note 6. 

Memorandum of appearance. See Note 10. Written arguments. See Note 7. 


* Code of 1898, original S. 340. 

Right of accused 3i0. Every person accused before any Criminal Court 
to he defended. may of right be defended by a pleader. 

1882 : S. 340; 1872 ; S. 186; 1861 : S. 432. 


Note 4 

1. (’40) AIR 1940 Nag 77 (77, 78) : 40 Cr.L..T. do&,EorUalMohanlaly. Emperor. 
(Total non-compliance — Conviction quashed and re-trial ordered.) 

(’29) AIR 1929 Oudh 250 (256) : 30 Cri L Jour 559, Itmari v. Emperor. 

(’25) AIR 1925 Lah 15 (16) : 5 Lah 379 ; 26 Cri L Jour 237, Ali v. Emperor. 

2. (’39) AIR 1939 Lah 66 (67) : 40 Cr. L. J. 614 : I L R (1939) Lah 216, G^irdit 
Singh v. Emperor. 


Section 339A 
Note 4 


Section 350 
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■ Section 3$0 
Notel 


1. Scope. — The old section which read “every person accused 
before any criminal Court may of right he defended by a pleader” 
gave rise to speculation as to the scope of the word “accused.” Some 
decisions favoured a wide interpretation of the word so as to cover any 
person over whom a Magistrate or other Court exercises jurisdiction.^ 
Consonant to this interpretation, the section was held to apply to 
persons against whom proceedings were instituted under Chapter VIH" 
and Chapter XI.® Other decisions, however, regarded the above defini- 
tion as too wide and confined the word “accused” to those persons who 
were accused of an offence.'* In conformity with this view the section 
M'as held inapplicable to i^ersons concerned in proceedings under 
Division C of Chapter viii.® It was also doubted whether pleaders 
could appear in proceedings under S. 62 of the Code of 1861, corres- 
ponding to S. 144 of the present Code.® 

These questions are now set at rest by the amendment of the 
section by Act XVIII of 1923 whereby it has been expressly made applicable 
not only to persons accused of an offence but to any pei-son against 
whom proceedings are instituted under the Code in any criminal Court.' 

The section is confined in terms to persons against whom 
proceedings are taken. But even complainants have been held to have 
the legal right to he represented by counsel ; of course when Govern- 
ment takes up the prosecution the officer acting on behalf of the 
Government will take the lead.® The Crown is entitled as of right to 

Section 340 — Note 1 

1. (’92) 16 Bom 661 (668), Qtiecn-Emprcss v. Mona Puna. 

(’98) 21 All 107 (109) : 1898 All W N 185, Quccn-Einprcss v. Mutasaddi Lall. 

(The petitioner was asked to furnish security for good behaviour.) 

(’01) 3 Bom L E 437 (440), King-Emperor v. Annya. 

(’03*04) 2 Low Bur Eul 80 (83, 84), Ebrahim v. King-Emperor. (Petitioner was 
asked to enter into bond for good behaviour.) 

(’09) 9 Cri L Jour 36 (37) : 36 Cal 163, Bhom Lai Ghoiudlmry v. B. F. Eoperoft. 
(Petitioner was asked to furnish security for peace.) 

2. (’96) 23 Cal 493 (494,495), Jhoja Singh v. Queen-Empress. (Such a person has 
a right to be heard under this section.) 

(1900) 4 Gal W N 797 (798), Abinash Malahar v. Empress. 

(’03) 25 All 375 (377) : 1903 All W N 79, Emperor v. Girand. 

(1900) 1900 Pun Ee No. 15 Cr, p. 34 (36) : 1900 Pun L E No. 59, Crown v. Ida. 
(1900) 4 Cal W N exxx. 

(1900) 27 Cal 656 (658), Nahhilal Jha v. Queen-Empress. 

3. (’33) AIE 1933 Lah 145 (146) : 34 Cri L Jour 616, Turab Ali Khan v. Shro- 
mani Gurdwara Parbandhak Committee. 

4. (’05) 2 Cri L Jour 575 (576, 577) : 2 C L J 149 : 9 Cal W N 983, Hirananda 
Ojha v. Emperor. (Proceedings under S. 133 of this Code are more of a civil 
nature and persons against whom they are taken are not accused persons.) 

(’25) AIE 1225 Cal 822 (822, 824, 827, 830) : 52 Cal 721 : 26 Cri L Jour 1194 (FB), 
Narendra Chandra v. Sabarali Bhuiya. 

(’27) AIE 1927 Cal 509 (510, 511) ; 54 Gal 532 : 28 Cri L Jour 407, Krishon Loyal 
V. Corporation of Calcutta. 

5. (’10) 11 CriL Jour 501 (502) : 71. G. 606; 4 Sind LE 49, S?apcrorv. To wnkoH. 
(Proceeding relating to the fitness of the sureties offered under S. 122.) 

6. (’72) 17 Suth W E Cr 37 (38), Sheikh Laloo v. Adam Sircar. 

7 . (’26) AIE 1926 Bom 551 (552, 554) : 50 Bom 741 : 27 Cri L Jour 1169, In re 
■ Llewelyn Evans. 

8. (’70) 14 Suth W E Or 23(23) : 5 Beng L E App 70, Chandi Charan v. Chandra 
K%imar. 

(’70) 1870 Pun Ee No. 30 Cr, p. 47 (47), Crown v. Biharec. 

[See (’25) AIE 1925 All 301(302) : 26 Cr, L. J. 734, Tufail Ahmad v. Emperor.'] 
[But see (’86) 1886 Pun Ee No. 29 Cr, p. 70 (72), Akbar v. Empress. 
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1)0 heard by counsel or pleader in support of each prosecution whether 
in an original or appellate Court.® 

2. "Proceedings .... under this Code.” — Proceedings under 
Chapter X are criminal proceedings.^ An application by the police for 
remand falls under s. 167 of the Code and can be held to be a proceeding 
instituted under the Code in a criminal Court. Therefore, at least 
from the moment (after the twenty-four liours of arrest) that the accused 
appears before the Court, his right to be defended begins. Hence access 
to him by his legal advisers should be allowed irrespective of whether a 
charge-sheet has been sent up or not.- 

Both before and after the amendment, it has been held that a 
person with regard to whom a preliminary enquir}' under s. 202 is being 
held is not entitled by any rule of law to intervene.® But he may 
watch the proceedings which means, not merely as an on-loolcer but 
instructing legal practitioners to watch the case on his behalf, with 
the leave of the Court, to assist the Court in making the investigation,'* 
See also Note 12 under s. 202. 

A civil Court making an enquiry under s. 47G does not thereby 
become a criminal Court and S. 340 will not apply to such proceedings. 
But the general practice is to hear pleaders on behalf of persons in 
civil and criminal matters and to secure their assistance as amicus 
curim even when parties have no right to be hoard either in person 
or by pleader.® 

In a case decided before the amendment, it was observed that 
accused persons are not entitled to be represented before public officers 
in the absence of espress statutory provision and that they are not 
entitled to be represented when being dealt with under Chapters xxyill 
and XXIX of the Code.*’’ 


(’71) 8 Bom H C R A C 202 (204), Bindachari v. Dracitp.] 

9. (’71) 8 Bom H C R 204u. 

Note 2 

1. (’16) AIR 1916 Mad 970 (970) ; 16 Gr.L.J. 349 (350) : 39 Mad 537, NissanUra 
Eao Subhayya v. Coola Eamayya. 

2. (’26) AIR 1926 Bom 551 (554) : 50 Bom 741 : 27 Cr.L.J. 1169, In re Llewelyn 
Evans. 

(’32) AIR 1932 Lah 13 (14):12 Lah 211:32 Cr.L.J. 1022, AmolahEamv. Emperor. 
(Arrest during police investigation — Application under S. 491 o£ this Code.) 
(’31) AIR 1931 Lah 99 (100) : 12 Lah 435 : 33 Cri L Jour 180, Balkrishna v. 
Emperor. (Mere fact that his relations have been granted interviews is no excuse 
for refusing an interview with his counsel.) 

(’30) AIR 1930 Lah 945 (946) : 12 Lah 16 : 32 Cr. L. J. 339, Sitndar v. Emperor. 
See also Note 5 and S. 167 Note 10. 

3. (’13) 40 Cal 444 (451) : 14 Cr. L. J. 57 : 18 I. G. 345, Blmn Lai Shah v. Bisa 
Singh. (14 Cal 141, Referred to.) 

(’ll) 11 Ind Cas 311 (312) : 38 Cal 880, Oolap Jan v. Bholanath. 

(’20) 25 Cal W N xii (xii), Baul Pramanik v. Junior Sub-Inspector, Eaigunj. 
(The accused and his witnesses also were examined during the inquiry — This was 
held illegal.) 

(’26) AIR 1926 Sind 188 (189) : 20 Sind L R 43 : 27 Cri L .Jour 494, Atmaram 
UdhodasY. Topandas. 

(’08) 8 Cri L Jour 20 (23) : 4 Nag L R 81, Sheihh GJfand v. Mahommed Hanif. 

4. (’ll) 12 Cr. L. J. 207 (208) : 10 I. 0. 33 (Cal), Sheihh Ahbar v. E. F. France. 

5. (’ll) 12 Cr.L.J. 231 (232) : 10 1. C. 740 (All), Earn Nihore TJmar v. Emperor. 

6. (’10) 11 Cr.L.J. 501 (502) : 4 Sind L R 49 : 7 I.C. 606, Emperor v. Tawahali. 
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Notes 3-4 


3. Appellate and revisional Courts. — The section has been 
held to he as applicable to an ajiiDellate Court as to the Court in which 
the charge was originally brought, an appeal being to all intents and 
purposes a trial. ^ This was doubted in an earlier case (under the Code 
of 1861) but even there it was conceded that though this section might 
not apply, the appellant’s right to be represented by an authorised 
agent was recognised by s. 417 and S. 419 of the Code corresponding to 
Ss. 419 and 423 respectively of the present Code.“ 

The right of persons to appear personally or by pleader before 
Courts exercising powers of revision is expressly excluded by S. 440.® 

4. “ Hay of right be defended.” — The accused is entitled to 
bo represented by a pleader.^ Where this right is denied, a re-trial 
will be ordered.® It is necessary that notice of the date fixed for 
hearing should be given to the accused ; for, otherwise the right given 
under this section cannot be exercised by him.®“ Full opportunity 
should be afforded to the accused to get proj^er legal advice and 
assistance before he is called upon to cross-examine the prosecution 
witnesses.® It will not be giving him a reasonable time to ask him 
immediately after the framing of the charge to cross-examine the 
prosecution witnesses.^ If the accused had had no sufficient oppor- 
tunity before the commencement of the proceedings to engage a 
pleader, it has been held that the proper course is for the Magistrate 
to proceed with the examination-in-chief of the prosecution witnesses 
and then give the accused an opportunity of engaging a pleader by 
adjourning the case for a reasonable period, what is a proper period 
being a question for reasonable decision in each, case.® It must be 
remembered, however, that the services of a counsel are necessary 
even when witnesses are examined-in-chief, not only to check leading 
questions but to prevent irrelevant evidence being recorded.® 

Note 3 

1. (’70) IS70 Pun Ee No. 31 Cr, p. 49, Fiizl v. Croioii, 

(’05) 9 Cal W N cclsxxv (cclsxxv) Hira Lai Bose v. Eing-Emperor. (Eefusal to 
postpone hearing of appeal despite there being reasonable ground for postponement 
— Appeal ordered to be reheard.) 

2. (’70) 1870 Eat 29 (30), Beg v. Bccliar Pitamhcr. 

3. (’ll) 12 Cri L .Tour 231(232) ; 10 I. C. 740 (All), Bam Nihore JJ mar Emperor. 
(’70) 1 Bom 04 (65), Beg. v. Devama. 

Note 4 

1. (1900) 27 Cal 656 (658), Nakhi Lai Jha v. Queen-Empress. 

(’25) AIE 1925 All 285 (285) : 47 All 147 : 26 Cri L Jour 575, Pita v. Emperor. 

2. (’77) 1877 Pun Ee No. 9 Cr, p. 23, Nanak v. Groiun. 

2a. (’03) 25 All 375 (377) ; 1903 AWN 79, Emperor v. Girand. 

See also S. 123 Note 11. 

3. (’16) AIE 1916 Mad 933 (934):16 Cr. L. .7. 786, J7t reBangasxoami Padayachi. 
(’16) AIE 1916 Mad 142 (143) : 16.Cr.L..T. 334, Pi reMurugesaNaidu. (Adjourn- 
ment for obtaining copies of depositions of prosecution -witnesses refused — Held, 
accused was prejudiced and conviction should be set aside.) 

See also S. 250 Note 6. 

4. (’16) AIE 1916 Mad 933 (934) : 16 Cr.L.J. 786, In re Bangaswami Padayachi. 
(’ll) 12 I. C, 524 (525) : 12 Cri L Jour 548 (Mad), Arumugam Pillai v. Emperor. - 

5. (’25) AIE 1925 All 285 (285) : 47 All 147 : 26 Or. L. J. 575, Pita v. Emperor. 
(’16) AIE 1916 Lah 445 (445) : 17 Cri L Jour 278 (279), Sher Singh v. Emperor. 

6. (’25) AIE 1925 Mad 1153 (1154) : 27 Cri L Jour 33, Mannargan v. Emperor. 
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A Magistrate exercises jurisdiction with material irregularity when 
he holds a trial at a place where the accused are totally incapable of 
making a proper defence and are deprived of the opportunity of being 
represented by a pleader.^ Where a Magistrate held Court on a Sunday, 
it was held that, though holding Court on a Sunday was in itself not 
an illegality, yet the effect having been to prejudice the accused and 
deprive him of the right given to him under S.340, the conviction 
should be set aside.® A conviction was, however, allowed to stand, 
where, though the action of a Magistrate in accelerating a case had 
resulted in depriving the accused of the services of his senior counsel, 
the accused had, nevertheless, not been prejudiced thereby.® 

An appellant is entitled to be heard through his pleader.*® A 
Judge contravenes the provisions of the Code in deciding an appeal 
without hearing counsel on such a date as to make it physically 
impossible for counsel to attend when the Judge had before him a 
petition from the accused’s counsel praying to be heard.** 

When a person is not defended, the Magistrate or Judge ought, in 
the interests of justice, to test the accuracy of statements of witnesses 
by questions in the nature of cross-examination,*® and in the cases of 
ignorant individuals accused of technical offences, to assist them in 
putting up obvious defensive iDleas.*® 

Similarly, in cases where the prisoner being too poor to defend 
himself, a lawyer has been engaged to defend him at the expense of 
the Crown, the trial .Judge must use his greater experience to cross- 
examine the witnesses when he sees that the defence lawyer is 
incompetent. He should not, however, do this unnecessarily but only 
when it is desirable in the interest of justice.** 

5. Eight of accused while in custody. — The section not only 
contemplates that the accused should be defended by a pleader at the 
time proceedings are actually going on, but also implies that he 
shall have a reasonable opportunity, if in custody, of getting into 

7. (’18) AIE 1918 Pat 197 (199) : 19 Cri L Jour 249 : 3 Pat L Jour 147, Meiua 
Lai V. Emperor. (Case under S. 145 of this Code.) 

See also Section 352 Note 4. 

8. (’15) AIE 1915 Bom 254 (255) : 16 Cri L Jour 752, Baban Baud v. Emperor. 
(’30) AIB 1930 Nag 255 (257) : 31 Cri L Jour 705, Girdhari v. Emperor. 

[See also (’25) AIE 1925 Pat 772 (782) : 4 Pat 646 : 26 Cr. L. J. 1441, Emperor 
V. AlcMleswar Prasad, (Court not to sit beyond the prescribed hours, except 
with the consent of the pleaders on both sides.) ' 

See also S. 344 Note 9 and S. 537 Note 25. 

9. (’98) 1898 Pun Ee No. 14 Cr, p. 32 (33), Karam Din v. Empress. 

10. (’08) 9 Cri L Jour 189 (190) : 12 G W N 248, Bajlmmar Singha v. Tincowri 
Mazumdar. (An appeal against order of sanction to prosecute should not be 
summarily rejected without hearing appellant's pleader.) 

11. (’70) 1870 Pun Ee No. 31 Cr, p. 49, Fuel v. Oroion, (Per Cunningham and 
Lindsay, JJ; Campbell, J., dissenting.) 

12. (’84) 7 All 160 (162) : 1884 All lY N 314, Queen-Empress v. Kallu. 

13. (’30) AIE 1930 Bang 349 (350) : 32 Cri L Jour 206, Ali Eossein v. Emperor. 
(Case under S. 19 (a), Arms Act-— Accused sold military stores without license.) 

See also Section 244 Note 7. 

14. (’38) AIE 1938 Pat 153 (158) : 39 Cr.L.J. 384, Darpan Potdarin v. Emperor. 
(Necessity of selecting defence counsel in such cases from among young men of 
marked ability and not as a matter of patronage pointed out.) 
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Note S 


communication with his pleader and i)reparing for his defence,^ So, 
when accused is on remand, he has a right to have access to his legal 
adviser subject to such legitimate restrictions as may he necessary to 
prevent interference with the course of investigation." A remand is a 
process of Court and it would be an abuse of that process if the police 
were to take advantage of it to prevent the accused from having access 
to his legal advisers. The High Court can, therefore, interfere under 
S. 5G1A to ]n'evcnt such ahuse.^ 

Where the accused were arrested and placed in custody and then 
suddenly called upon to conduct their case without any opportunity 
having been given to them of obtaining legal assistance, the procedure 
was held to ho irregular.’^ 

Pending his trial, a police-ofiicer was put under certain restraints 
by his superior officers which hampered him in arranging for his 
■defence. It was held that full opportunity should be given to the 
under-trial oflieer to consult his legal advisers and that all reasonable 
facilities should he afforded to him for the conduct of his defence.^ 
While it is beyond the province of the High Court to interfere with 
'the discipline of the police force or the exorcise by the superior officers 
•of their lawful powers, it is nevertheless hound to satisfy itself that 
the conditions under which the accused is being tried do not hamper 
him in his defence.® 

Although sufficient means should be adopted to prevent under- 
trial prisoners from escaping when holding an interview with their 
vakils, police or other persons should not be placed sufficiently near 
to overhear their conversation.' 


Note 5 

1. (’20) AIR 1920 Bom 551 (552) : 50 Bom 741 ; 27 Cr.L.J.1109, I 71 rc Lletoelij 7 i 
Eva7is. 

;(’35) AIR 1935 Lab 230 (244) : 35 Cri L .Tour 1180, Jaha7igiri Lai v. E7)ipcro7\ 
(These rules cannot be evaded b}* removing him to a place so that nobody knows 
whore bo is and bis relations and friends cannot communicate with him and 
legal assistance cannot be availed of — The matter is really reduced to a farce if 
interviews are allowed only after a confession has been recorded.) 

•2. (’30) AIR 1930 Lab 945 (947): 12 Lab 10 : 32 Cr.L..T.339, Sinidcr v. E77jpcror. 

(’32) AIR .1932 Lab 13 (14):12 Lab 211:32 Cr.L.J.1022, A77iolah Ba77i w. Emperor. 

Bee also Note 2 and S. 107 Note 10. 

3. (’20) AIR 1920 Bom 551 (.553) : 50 Bom 741 : 27 Cri L Jour 1109, In rc 
Llcwchj7i Eva7is, 

4. (’20) AIR 1920 All 208 (209) : 42 All 040 : 22 Cri L. .Tour. 228, Bajba 7 isi v. 
E7iipcror. (Accused were arrested under S. 55 of this Code ns habitual thieves 
and were also detained in custody.) 

•S. (’19) AIR 1919 Cal 150 (150) : 20 Cr. L. J. 230, Harihar Bo7j v. E 7 npcror. 

•(’32) AIR 1932 Cal 285 (280) : 58 Cal 1132 : 33 Cr.L. J. 15,i?^^M^Gopa^ v. E 77 ipcror. 
(Confinement of a police officer under susi)ension to police lines is illegal and un- 
reasonable.) 

•S. (’19) AIR 1919 Cal 383 (385) : 20 Ci’. L. ,T. 075, Harihar Boy v. E 77 ipcror. 

7. (’71) 8 Bom H C R Cr 120 (157) (F B), Beg v. Kasliviath. 

•(’30) AIR 1930 Lab 945 (947):12 Lab 10 :32 Cr.L.,T.339, Stmder Smgh v.E 77 ipcror. 

•(’35) AIR 1935 Cal 101 (102) : 02 Cal 384 : 30 Cr. L. J. 015, Sudhasuidhti Dey v. 
Emperor. (But the professional privilege of advocates can only be upheld if they 
honourably boar in mind that they are officers of the Court and do not lend 
■themselves in any way to act as go-betweens to facilitate improper communica- 
4ions with other undetected criminal associates of the accused.) 
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6, Choice of pleader. — Prisoners are to have the fullest 
opportunitj’- to execute valcalatnamas to •u’homsoever they please.^ 

An accused person has a right to be defended by a pleader of his 
choice and a Magistrate has no right to tell him to engage another 
pleader as the one he had engaged did not know how to behave.- No 
•Court has any authority to force uipon an accused person the services 
of a counsel if he is unwilling to accept them.® Where the accused 
declines to accept the services of a counsel appointed by the Court and 
raises his objection at the earliest possible opportunity and neither 
instructs such counsel nor is allowed to conduct his own defence, the 
irregularity of the procedure results in an illegal trial and hence in 
a failure of justice. In such cases the High Court will order a new 
irial.^ The. Magistrate is bound to afford the accused and his friends 
■every opportunity of making his defence and should not personally 
interpose between them. He is not justified in refusing the pleader 
an interview with the accused or a seat in Court.® A Judge cannot, 
however, be said to act contrary to S. 340, by interfering in a disimte 
between a counsel assigned for the defence and another counsel who 
is asked to associate himself with the former and in deciding that the 
defence should be conducted by the former.® 

6a. Appointment of defence counsel by the Crown. — There 
is no rule providing for the employment of counsel at the expense of 
the Government in an enquiry before a Magistrate, but on iminoiple 
there is no objection to such employment if the Crown is prepared to 
imy for the services of a pleader. But when the Sessions Judge or the 
Magistrate engages a counsel for the defence of an accused, he does so 
with the express or implied consent of the latter and the Court has no 
■authoritj' to force upon him the services of a counsel if he is unwilling 
to accept them.^ See also Note C, 

In selecting lawyers to defend prisoners who are too poor to 
instruct counsel on their own account, those whose duty it is to select 
lawyers to defend at the expense of the Crown, should not treat the 
selection as a matter of jjatronage for the benefit of the lawyers so 
appointed. .The selection should be made from among young men of 
marked ability.® 


Note 6 

1. (1863) 1 Bom H C E Gr 16 (16), In re Sheh Dadahhai. 

(1862) 1 Mad H 0 B 4 (4), Queen v. Vaiyapriri Goundan. 

2. (’96) 1896 Eat 861 (863), In re James Fitzgerald. 

3. (’37) 39 P L E 311 (312), Murid Htisain v. Emperor. 

(’29) AIR 1929 Lah 705 (706) : 11 Lah 220 : 31 Gr. L. J. 977, E?npcror v.Sn?;7i Hao, 

4. (’37) 39 P L E 311 (312), Murid Husain v. Emperor. 

5. (’99) 1 Bom L E 856 (856), Queen-Empress v. Wasudev Hari. 

■(’93) 21 Gal 642 (661, 662), Queen-Empress v. Sagal Sarnia. 

6. (’29) AIR 1929 Gal 1 (5, 6) ; 30 Gri L Jour 494, Bazlur Bahman v. Emperor. 

Note 6a 

1. (’37) 39 P L E 311 (312), Murid Husain v. Emperor. 

<’29) AIE 1929 Lah 705(706): 11 Lah 220 : 31 Cx.B.J. 911, Emperor y.SulSi Deo. 

2. (’38) AIE 1938 Pat 153 (158); 39 Gr.L. J. 384, Darpan Potdarin v. Emperor. 
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See also Criminal Enles of Practice (Madras) 1931, Er. 117, I57j 
158, 159 and 160, as to the appointment of advocates for the defence 
of accused who have no advocates of their own. 

7. Arguments. — A Court is bound to hear arguments offered 
at any criminal trial or proceeding.^ It is not a question of indulgence 
hut of right, as it is an elementary principle of law that no order 
ought to he made to a rnan’s prejudice without hearing him.^ Eefusal 
to hear arguments is not a mere irregularity but an illegality.® But 
where the pleaders do not attend on the day fixed for hearing argu- 
ments, the Court can pronounce judgment without hearing them^ and 
a Magistrate may cut short an argument which has proceeded for an 
inordinate length of time.® "Where a court witness was examined after 
the close of both parties’ case and arguments, and the Magistrate was 
not requested to hear further arguments, it was held that no objection 
could be entertained in revision.® 

Where a counsel is entitled to be heard, he is entitled generally 
to be heard by an oral address and not by a written speech.^ It is 
the duty of the presiding officer to take such notes of the arguments 
as he thinks fit when they are being submitted to the Court.® The 
practice of allowing counsel to file memoranda of arguments has been 
held to be improper, especially so when they are taken behind the 
back of one of the parties.® If in any case a pleader desires to submit 
to the Court the notes of his argument or of any further argument, 
•which he thinks in the interest of his client ought to be put before the 
Court, he should submit them to the pleader for the opposite party, 
so that the latter may have an opportunity of making any remarks or 
any criticism in respect thereof.^® Not hearing counsel, but requiring 
him to file a written argument, is, however, not an illegality but an 
irregularity which may be waived.^^ Where a counsel on behalf of his- 


Note 7 

1. (’25) AIE 1925 All 282 (283) : 26 Cri L Jour 810, Malik v. Emperor. 

(25) AIR 1925 Oudh 228 (229) : 27 Oudh Gas 323 : 25 Cr. L. J. 1380, BaijNatli v. 
Emperor, 

2. (’04) 1 Cri L Jour 760 (761) : 6 Bom L E 665, Emperor v. Ihoo. 

3. (’28) AIE 1928 Mad 1234 (1235) : 2^Gx,'L.^.ltiB2,Muthukaruppa'7.Empcror. 

4. (’23) AIE 1923 Nag 208 (208) : 23 Cri L Jour 752, Nyaj^ikhan v. Emperor. 
(Court was in camp and the parties had due notice of this.) 

See also S. 422 Note 1. 

5. (’08) 7 Cri L Jour 146 (153) : 35 Cal 243 : 7 Cal L Jour 177 ; 12 C W N 299, 
Gliintamon Singh v. Emperor. 

6. (’24) AIR 1924 Cal 980 (980) : 25 Cr. L. J. 1107, Abdul v. Mafisuddi Sarkar. 

7. (’21) AIE 1921 Cal 426 (428), Amjad AH v. Suresh Banjan Pal. (Submission 
of ‘notes’ in the form of a draft judgment condemned.) 

(’28) AIE 1928 Bom 557 (558) : 53 Bom 119: 30 Cr.L.J. 185, FMiai/afc v. Emperor. 

8. (’21) AIE 1921 Cal 426 (4:28), Amjad Aliv. Suresh BanjanPal. (If he feels that 
he has not fully appreciated any part of the arguments which have been submitted 
to him, it is open to him to call the parties before him so that any further 
argument may be presented in open Court in the presence of the other side.) 

9. (’28) AIR 1928 Mad 1130 (1131) : 29 Cr. L. J. Q29 (228), Veyikaijjjav. Emperor. 
(’28) AIR 1928 Bom 557 (559): 53 Bom 119; SOCr.L.J. 185,'F’Mzo7/<i7i v. Emperor. 
(’26) AIR 1926 Sind 194 (198) : 21 S.L.E. 293 : 27 Cr.L.J. 711, Groioder v, ilforn- 

son. (If notes of arguments are accepted, they should form part of the record.) 

10. (’21) AIR 1921 Gal 426 (428), Amjad AH v. Suresh Banjan Pal. 

11. See (’28) AIR 1928 Bom 557 (559) ; 53 Bom 119 : 30 Cr. L. J. 185, Vinaijak 
Laxman v. Emperor. 
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■client is entitled to be last beard in the matter, he cannot he deprived 
of the right^^ but the violation of the right is only an irregularitj^ 
which may be cured by section 537.^® Writing of judgment during the 
arguments is irregular, but curable under section 537.^‘‘ 

8. Citing accused’s counsel as witness. — It is very reprehen- 
■sible for the prosecution to call as a witness, in the course of the 
proceeding, a counsel who is actually defending an accused person. It 
not only affects the proper conduct of the defence but gives a handle 
to the prosecution to prevent a counsel who is acquainted with the 
facts of the case from conducting the defence. If the prosecution wants 
to call the defence counsel as a witness, sufficient notice ought to be 
given to the accused to enable him to engage a competent counsel.^ 
Where the accused’s counsel is cite& as a witness, the rule as to exclu- 
sion of witnesses from the Court will not apply to him, for it would 
■conflict with the provisions of section 340.^ 

It is desirable that counsel io not appear in cases where it is 
probable their evidence would be material.''* No self-respecting counsel 
would like to conduct a case for the defence after having been called as 
■a witness for the prosecution.^ The real objection is not to his giving 
evidence (because he is a competent witness) but to his continuing as 
a counsel in the case in which he knows he is likely to be examined as 
a witness.® 

9. Court and pleader. — A Magistrate should not conduct 
himself unpleasantly towards persons brought before him for trial or 
their legal advisers;^ and it is highly improper for the Court or for 
persons in charge of the prosecution to intimidate either the accused 
or the pleaders appearing for them.^ 

A Magistrate has no right to ask a pleader to sit down in the 
middle of his cross-examination because he was asking irrelevant 
questions. He can only rule out the questions as irrelevant. He cannot 
refuse to allow the pleader to cross-examine witnesses or permit him 
to do so only on condition of his apologizing for his previous 
contumacious behaviour.® It is improper to suspend a pleader before 


12. (’28) AIE 1928 Bom 557(S59):53 Bom 119:30Cr.L.J.I85,Fina2/a?i:v.A?mperor. 
■(’06) 11 Cal W N xliii (xliii), Promoda v. Emperor. 

13. (’28) AIE 1928 Bom 657 (559):53 Bom 119:30 Cr.L.J. 186, Vinayak v. Emperor. 

14. (’93) 21 Cal 121 (128, 129), Damn Senapati v. Sridhar Eajwar. 

Note 8 


1. (’25) AIE 1925 Mad 1153 (1154) : 27 Cri L Jour 33, Mannargan v. Emperor. 

2. (’21) AIR 1921 Mad 424 (424) : 44 Mad 916 : 28 Cr.L.J. 588, In re Babureddi. 

3. (’16) AIE 1916 Mad 5 (7), Lodd Govindoss Krishnadoss v. Bukmani Bliai. 
(’25) AIE 1925 Sind 99 (100) : 18 SLR 30 : 25 Cr.L.J. 671, Gliadially v. Emperor. 
(’27) AIE 1927 Pat 61 (79) : 5 Pat 777, Cliandreshioar Prasad v. Bishesliwar Pratab. 

4. (’25) AIR 1925 Mad 1153 (1155) : 27 Cri L Jour 33, Mannargan v. Emperor. 

5. (’14) AIR 1914 Cal 396 (427 to 429) : 40 Cal 898 (SB), D. Weston v. Peary 
Mohnn Das. 


Note 9 

1. (’71) 8 Bom H C R Cr 126 (157, 158) (F B), Beg v. Kashinath Dinkar. 

2. (’01) 3 Bom L R 562 (563), King-Emperor v. Bajya Anandrao. 

(’19) AIE 1919 Pat 515 (517) : 20 Cr. L. J. 566, Mahomed Mian v. Emperor. (As 
the position of the accused is always of grave anxiety.) 

3. (’96) 1896 Ent 861 (863), "Iji re James Fitzgerald. 
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Section 350 the close of a ease, as grave injustice might he clone to the clients by 
Note 9 depriving them of his services.^" 

Advocates have ample discretion in the conduct of the case of 
which they are in charge and Courts cannot fetter their discretion by 
insisting that their case should be put to this witness or that.^ As a 
rule, the Court should leave witnesses to the pleaders to be dealt with.® 
A pleader has a general authority to act in the interests of his 
client in the manner he thinks best; he cannot he charged with 
misconduct if he wTites out petitions without asking the client and 
asks or advises him to present the same.® 

As to the authority of a pleader or counsel to make admissions on 
behalf of his client in criminal cases, see the undermentioned decisions.®*^ 
While Judges should be careful not to offer discourtesy or insult 
to the professional gentlemen who appear before them, counsel should 
also recognize their responsibility and their duties towards the Court 
and to the public and should endeavour by their conduct to j)revent any 
unpleasantness, and to avoid provoking the Court to offer discourtesy.'^ 
Some latitude should be allowed to a member of the bar, insisting 
in the conduct of his case upon his question being taken down or his 
objections being noted, where the Court thinks the question inadmissible 
or the objections untenable. There ought to be a spirit of give and 
take between the Bench and the Bar in such matters.'^^ 

It is improper for one and the same counsel to appear for twa 
accused having conflicting defences.® A pleader who is himself interested 
in a case ought not to appear for the accused as he is prone to allow 
himself to be swayed by his own feelings and improperly obstruct the 
course of justice.® 

It is not the duty of an advocate to approach the trial Judge and 
apprise him that in his opinion the man w'hose fate has been entrusted 
to his care has no defence to make. His duty is to protect his client as 
far as possible from being convicted except by a competent tribunal 
and upon legal evidence sufficient to support a conviction for the 
offence of which he is charged.^® 

3a. (’84) 10 Cal 256 (260, 264), In re Erislo Lull Nag, 

4. (’19) AIR 1919 Pat 515 (516) : 20 CriL Jour 566, Mahomed Mian v. Emperor. 

5. (’24) AIR 1924 Oudh 371 (372) : 27 Oudh Cas 246 : 25 Or.L.J. 1226, Janhi v. 
Sheo Narain Singh. 

6. (’13) 14 Cr.L.J. 438 (439) : 20 Ind Cas 598 (Oudh), Saigur Prasad v. Emperor. 
6a. (’28) AIR 1928 Bom 241 (242, 243) : 52 Bom 686 : 29 Cr. L. J. 990, Bansilal 

Gangaram v. Emperor. (Pleader’s admission is binding on the party.) 

(’20) AIR 1920 All 99 (101) ; 21 Cri L Jour 777, Sheo Narain Singh v. Emperor. 
(It is better in a capital case not to take admissions from defence counsel — The 
more prudent course is to have every fact strictly proved on the record.) 

See also S. 271 Note 10. 

7. (’17) ATB, 1917 Pat 437 (438): 18 Cr.L.J. 670 (671), Nibaran Chandra v. Emperor. 
7a. (’04) 1 Cri L Jour 612 (613) : 6 Bom L R 541, In re Dattatraya YenTcatesh. 

8. (’90) 1890 Pun Re No. 13 Or, p. 25 (25), Hira v. Empress, (Especially in a 
murder ease where the life of each is in peril.) 

9. (’33) AIR 1933 Rang 34 (34) : 34 Cri L Jour 466, In re TJ, a Higher Grade 
Pleader, Taoungoo. 

10. (’24) AIR 1924 Cal 257 (268, 269) : 25 Cri L Jour 817 (PB), King-Emperor v. 
Barendra Kumar Ghose. 
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10. “ Pleader. ” — The •n’ord ‘pleader’ means and inclu dcs a 
pleader, muktear, advocate, vakil and attorney of a High Court 
authorized hy law to practise in any Court: see S. 4 (l), clause (r). Eule 10 
of the Appellate Side Eules of the Bombay High Court debars advocates 
who are not advocates on the original side from appearing, pleading 
or acting in any suit or in the High Court in any matter of ordinary 
original jurisdiction, civil or criminal. Hence advocates on the appellate 
side do not come within the definition of pleader quoad, the High Court 
Sessions.^ 

The question whether a vakil can act for a party in a criminal 
appeal from the original side of the High Court or whether the 
appearance can be only by an attorney depends upon the rules of that 
Court and is not concluded by anything in this Code.- A Munsif’s 
Court pleader comes within the category of ‘authorized pleader.’^ But 
a person who is licensed to appear only in certain districts cannot be 
said to be authorized to practise in a Court beyond those limits. But 
it is in the discretion of the Magistrate to permit him to appear for 
an accused person. The discretion should, however, be exercised 
judicially and sparingly.^ 

A Magistrate has no power to forbid a duly qualified pleader to- 
appear.® No vaJcalat is necessary when an authorized pleader appears 
in defence of an accused person either at the original trial or in an 
appeal. A memorandum of appearance is sufficient.® Even this has 
been held to be unnecessary when the party also is present.^ 

District Judges have no povrer to forbid legal practitioners from 
practising pending renewal of their certificates. Any such orders must 
proceed from the High Court.® 

11. Muktears and other persons. — Under the Code of 1861 , 
an accused was entitled to be defended by a muktear^ or authorised' 
agent.® 

( The law now relative to this right is contained in S. 340 read with’ 
S.4 (l) (r) of the Code. Every person accused before a criminal Court 
may of right be defended by a pleader, and “pleader” (before the 
amendment of 1923) included muktears and other persons, only if 


Note 10 

1. (’34) AIE 1934 Bom 70 (71) : 58 Bom 456 (F B), In re Philip N. Godinho. 

See also S. 4 (1) (r) Note 1. 

2. (’28) AIE 1928 Cal 675(678);55 Cal 858:29 Cr.L.J.1022,So<i/aNa}-ainv.Ejnperor. 

3. (’79) 2 Weir 402 (402). 

4. (’18) AIR 1918 Upp Bur 56 (56) : 2 Epp Bur Rnl 121 : 18 Cr. L. J. 345, In re 
T7. Calogreedy. (The interests of the accused must be considered in doing so.) 

5. (’69) 1869 Bat 25 (25) : Beg. v. Dajee MansuTchram. 

6. (’74) 2 Weir 402 (402). 

(’26) AIR 1926 Pat 296 (298) : 27 Cri L Jour 666, Subda Santal v. Emperor. 

(’24) AIR 1924 Mad 192 (192) ; 25 CiiliSoxiTld, Manihonda LingayyaY. Emperor, 
See also S. 419 Note 3. 

7. (’09) 9 Cri L Jour 305 (306) : 1 Ind Cas 546 (Mad), In re Munirama Beddi. 

8. (’31) AIR 1931 Mad 688 (688) : 54 Mad 574, In re Qopala Menon. 

Note 11 

1. (’81) 6 Bom 14 (15), ImperatrixY.ShivramGundo. (Even in the case of a cri- 
minal appeal — Case -was governed by Code of 1872.) 

2. (1862) 1862 Eat 1 (2), Beg. v. Bamchandra, 
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Notes 11-12 


they had the Court’s permission to appear.^ The amendment of 1D23 
has done away with the necessity for permission so far as muktears 
arc concerned. As regards other persons, the provision regarding 
permission still holds good. An estate manager may ho a pleader 
provided he has tlic permission of the Court to plead A Prosecuting 
Inspector may, Avith the Court’s permission, defend an accused person.’’ 
In the undermentioned case,'’ third class advocates in Burma Avould 
appear to have required permission to plead and act in a Sessions 
Court. Sec also Notes under section 4 (l) (r). 

Though ]n-ior to the amendment muktears required the Court’s 
permission to constitute them pleaders in a particular case, it was held 
that it would rarely ho a wise discretion on the part of the Court to 
refuse permission to a mulctear to appear for the defence as it would be 
depriving parties of legal aid which they can frequently obtain at a 
moderate cost.' 

The practice of permitting priA'ate vaicils to defend parties is not 
illegal as it is left to the discretion of the ■Magistrate to hoar such 
agents or not.*^ 

The discretion must ho exercised in respect of each case indivi- 
dually and a general order prohibiting a person from appearing in any 
case in any Court or Courts is illegal.” If a person is aggrieved by the 
refusal of a [Magistrate to allow him to appear in a particular case ho 
may move the High Court in revision.’” But when the case is ended, 
it would he useless to i)roceod with a revision ])eliiion in respect of the 
order refusing permission ; the accused may, however, take it as a 
ground of appeal that he has been deprived of legal assistance.” 

12. Sub-section (2). — It ivns assumed in the undermentioned 
case’ that the class of persons specified in this sub-section referred to 

3. (’ll) 12 Cr. L. .1. Ill (lll)::iSCal48S:ai.C. GGl, IslianChandraw Emperor. 
(The cliavaclcr of such a person is to bo taken into consideration.) 

(’8G) 18SG Rat 314 (314), In re Vcnlatet^h. 

(’03) 7 Cri L .Tour 21 (‘22, 23) : 30 All G6 : 190S All W N 11 : 5 A L .1 40, Jj: rc 
Anani Bam. 

('ll) 12 Cri L .Tour 118 (118) :0 I. C. 711 ; 4 Sind LR 195, Topninani? v. Emperor. 

(G Boin 14, dislinsuislicd.) 

See also S. 4 (1) (v) Note 1. 

4. ('2G) AIR 192G Bom 218 (222) : .50 Bom 250 : 27 Cri L .Tour 410, Dorahshah 
Bomanji y. Emperor, (Thoi’c must be .cometbing on record to show that such 
person has boon duly appointed bvthenccuscdnnd permitted bvtheCourttodoso.) 

5. (’30) AIR 1930 Nag 150 (151) : 2G Nag LE 172 : 31 Cri L .Tour 410, Emperor v. 
Chotclilian, 

0. (’72-92) 1872-1892 Low Bur Eul 2G0, In rc Travers Drapes. 

7. (’ll) 12 Cr. Tj. .T. Ill (112) : 38 Cal 488, Ishan Chandra v. Emperor. 

8. (’74) 7 lilad II C R App xxxvii (xxxvii) : 2 IVeir 400. 

9. (’23) AIR 1923 Jlad 183 (181), In rc Nagaswanii iper. (The applicant wanted 
general permission to appc.ar in alt subordinate Courts in the district.) 

(’02) 12 Mad L .Tour 354 (354) : 2 Weir 401, In rc KrislinamacUariar. 

(’75) 2 Weir 400 (401). 

(’ll) 12 Cr.L..T. 111(112) ; 38 Cat -188 ; 9 I. C. 6G4, Ishan Chandra v. Emperor. 
(’70) 14 Suth W R Cri Cir 5(5). 

(18G1) 1 Suth W R Cr 34 (34), Queen v. Sham Ghand. 

10. (’23) AIR 1923 lilad 183 (184), In rc Nagaswanii Iper. 

11. (’23) AIR 1923 Mad 484 (485), In re Atahvri Saravayija. 

Note 12 

1. (’25) AIR 1925 Cal 822 (828) : 52 Cal 721 : 2G Cr. L. J. 1194 (FB), Narcndra 
Chandra Bndra Pal v. Sabarali Bliniya. 



CH. 24.] ACCUSED KOT UKDEESTANDIKG PEOCEEDIKGS 1857 

accused- persons and it -was held that the Legislature removed, in the case Section 330 

of this particular class of persons, a disability vhich ordinarily attached Note 12 

to accused persons. According to another view, the new sub-section 

does not remove the restraint from any class of accused persons but 

only makes it clear that the persons mentioned therein are not really 

accused persons to whom the restriction against being put on oath 

would apply.^ 

Even prior to this amendment it was held that the following 
persons were competent witnesses and that the restriction in clause 4 
of section 342 did not apply to them : 

(1) Persons against whom an order of maintenance is sought 

under S. 488.^ 

(2) Parties proceeded against under S. 145,'* and a party to 

loroceeding under s. 133.® 

■ As regards persons proceeded against under S. 488, in a case decided 
after the amendment, it was held that by the omission of the word 
“accused” in sub-section (9) of s. 483, the Legislature intended that 
such persons should no longer be looked upon as accused persons.® 


34 1 If the accused, though not insane, 
Procedure where accused cannot he made to Understand 
te^ings! the iiroceedings, the Court may 

liroceed with the inquiry or trial; and, in the case of 
a Court other than a High Court, if such inquiry 
results in a commitment, or if such trial results in a 
conviction, the i^roceedings shall be forwarded to the 
High Court with a reiiort of the circumstances of the. 
case, and the High Court shall pass thereon such order 
as it thinks fit. 

Synopsis 


1. Scope. 

2. Duties and powers of Court 

other than the High Court. 

3. Proceedings shall be forwarded 
. to the High Court. 


3a. Non-compliance with the section 
— Effect. 

4. “High Court shall pass thereon 

such order as it thinks fit.” 

5. Criminal responsibility of deaf 
mutes. 


Section 331 


* 1882 : S. 341; 1872 : S. 186 para. 3; 1861 : Nil. 


2. (’27) ATE 1927 Cal 509 (511) ; 54 Cal 532 : 28 Cr. L. J. 407, Erislien Doyal v. 
Gorporaiioii of Calcutta. 

3. (’95) 18 All 107 (108) : 1895 AWN 242, Hira Lai v. Sahebjan. 

(’89) 16 Cal 781 (787), Ntir Mahomed v. Bismullajan. (Such proceedings are of 
a civil nature.) 

See also S. 488 Note 5. 

4. (’25) Am 1925 Oudh 286 (286) : 26 Cr. L.J.70, Mohammad Ayub v, Sarfaraz 
Ahmad, 

5. (’05) 2 Cr.L.J. 575(577); 9 CWN 127:2 CLJ 149, HirojiondoOjlia v. Emperor. 

6. (’25) AIE 1925 Cal 339 (339) : 25 Cr. L. J. 1091, Bachai Ealwar v. Jamuna 
Ealwarin. See also Section 488 Note 5. 


2Cr.ll7. 
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Section 351 
Notes 1-2 


other Topics (miscellaneous) 


Competency of Magistrate to malco 
order under S. 562. See Note 2. 
Discretion of the High Court. See 
Note 4. 

Enquiry as to state of mind of accused. 
See Note 1. 

Eindings as to inability to understand. 
Sec Note 3. 

Magistrate’s views — Whether to be 
stated in reference. See Note 3. 

Order for discharge. See Note 4. 


Order for keeping in custody. See Note 4. 
Persons of unsound mind. See Note 1. 
Reference to High Court — Conditions 
for. See Notes 2 and 3. 

Remand for recording a conviction. See 
Note 3. 

Summary procedure. See Note 2. 

Where accused is able to understand. 
See Note 1. 

Whether a Magistrate can pass sentence. 
See Note 2. 


1. Scope. — The provisions o£ this section do not apply to a 
person who is of unsound onind. They apply to persons who are 
nnahle to understand the proceedings from deafness or dumbness or 
ignorance of the language of the country or other similar cause.^ 
Whore the inability to understand the proceedings is due to unsound- 
ness of mind, the procedure to be followed is that provided for in 
chapter XXXIV.“ Where a Magistrate found an accused to he of poor 
wits and wanting in apprehension of the serious consequences of his 
acts and incapable of understanding anything, the High Court directed 
that the Magistrate should hold an enquiry into the question, whether 
the accused was a lunatic at the time of the trial or at the time he 
committed the act, that if ho found that he was not a lunatic at either 
of those times, he should proceed under S. 341 and that if he convicted 
the accused, ho should report the case to the High Court.® The fact 
that the accused is deaf and dumb does not per se justify a reference 
under s.341. He must also ho unable to understand the proceedings.'* 

2. Duties and powers of Court other than the High Court. 
— If the Magistrate is of opinion that the accused cannot be made 
to understand the proceedings, he should nevertheless proceed with 
the enquiry or trial till the end and if it results in a conviction or 
committal, the proceedings should be forwarded to the High Court 
with a report as to the circumstances of the case.* He should not 
proceed to pass sentence on the accused, hut having convicted him 
should stay proceedings and report the matter to the High Court for 


Section 341 — Note 1 

1. (’80) 5 Bom 2G2 (2G3), Empress v. Eusen. 

2. (’80) 5 Bom 2G2 (263), Empress v. Htiscn. 

(’95) 1895 Eat 832 (833), Queen-Empress v. Kasima. 

3. (’12) 13 Cri L Jour 24 (24) : 13 Ind Cas 216 (Mad), In re Adala Yerrivadu, 

4. (’37) 1937 Mad W N 1121 (1121), Pnblic Prosecutor v. Subbayya. (Accused 
found to be deaf and dumb, it being impossible to communicate with him or to 
understand him — S. 341 applies.) 

(’27) AIR 1927 Lah 799 (799) ; 28 Cri L Jour G5G, Emperor v. Gunga, 

(’29) AIR 1929 Lah 840 (840) ; 10 Lah 56G : 29 Or. L. J, 1104, Alla Dia v. Emperor. 
(’01) 3 Bom L R 371 (371), Emperor v. Dada Mahadu. 

(’82) 1882 Eat 180 (181), Queen-Empress v. Trikam. 

(’73) 19 Suth W R Cr 37 (37), Doobri Hulwai v. A dumb person. 

(’26) 27 Cr. L. J. 1097 (1097, 1098) : 97 I. C. 3Gl(A\\),Emperory.BarhmaSingh. 
(’04) 1 All L Jour 273?!. {273n), Jai Naram v. Emperor. (S. 341 does not apply 
where the accused does, and can be made to, understand the proceedings by signs.) 

Note 2 

1. (’97) 1897 Eat 879 (879), In re A dumb man. 

(’75) 2 Weir 403 (404). 

(’O2) 4 Bom L R 825 (825), In re A deaf and dumb man. 
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orders.® Nor is lie empowered to pass an order under section 562 of 
the Code.® 

The view being, that it is impossible for a deaf mute to have lived 
to maturity, without being able to communicate with his relatives. 
High Courts have insisted on Magistrates attempting to find out 
whether the accused (if he is deaf and dumb) has any friends or 
relatives, who are accustomed to communicate with him, his antecedents 
and ordinary mods of life, and the manner in which he was commu- 
nicated with, in the ordinary affairs of life. The Magistrate should 
attempt to get into communication with the accused with the assistance 
of his relatives.* The omission to attempt to communicate with the 
accused is clearly wrong; where there was such a failure, and the 
High Court was not able to say that the accused were not prejudiced, 
the conviction was set aside.® K no failure of justice has, however, 
occurred the High Court may decline to interfere with the conviction.® 

Summary procedure is not suitable to the case of accused who 
cannot be made to understand the proceedings.^ 

3. Proceedings shall he forwarded to the High Court. — 

There should be a conviction or committal before a reference is made 
to the High Court.* If a reference is made before a conviction or 
committal, the record will be returned to the trying Magistrate to be 
reported by him only if he convicts or commits the accused.® 

In submitting a case to the High Court under this section, the 
Magistrate must state his view of the conduct of the accused in the 
commission of the offence, his previous history and habits. There must 
also be a finding w’hether the accused was capable of understanding 
and did, in fact, understand the nature of the proceedings and the 
purport of the evidence given by the witnesses;® the report should 
also state the reason for the Magistrate’s holding that the accused did 
not understand the proceedings, what means were used to make him 
understand them, and the reason why such means were unsuccessful.* 


2. (’89) 1889 Pun Ee No. 37 Or, p. 139 (140), Empress v. Galina. 

(’ll) 12 Cri L Jour 386 (387) : 11 Ind Cas 250 : 1 Upp Bur Eul 57, Em'peror v. 
Nga San Myin. 

3. (’12) 13 Cri L Jour 248 (248) : 14 Ind Cas 600 (Mad), Addala Ycrrivadu v. 
District Magistrate of Vizagapatam. 

See also S. 562 Note 7. 

4. (’06) 4 Cri L Jour 444 (445) : 8 Bom L E 849, Jjt re A deaf and dumb man, 
(’ll) 12 Cri L Jour 386 (387) : 11 Ind Cas 250 : 1 Upp Bur Eul 57, Emperor v. 

Nga San Myin. 

5. (’70) 6 Mad H C E App vii (vii). 

See also S. 271 Note 4. 

6. (’70) 2 Weir 402 (403), 

7. (’06) 4 Cri L Jour 444 (445) : 8 Bom Ii E 849, In re A deaf and duiiib man. 
See also S. 260 Note 4. 

Note 3 

1. (’97) 1897 Eat 879 (879), In re A dumb man. 

(’82) 1882 Eat 180 (180), Queen-Empress v. Trikam. 

(l900) 27 Cal 368 (.370) : 4 C W N 421, Empress v. Soinir Bowra, 

(’96) 1896 Eat 836 (836), In re A dumb man. 

2. (’81) 1881 All W N 15 (15), Empress v. Matliuria. 

3. (’94) 1894 Eat 696 (697), Queen-Empress v. Beubin Samuel. 

(’97) 1897 Eat 879 (879), In re A dumb man. ' 

4. (’96) 1896 Eat 836 (836, 837), In re A dumb man. 


Section 351 
Notes 2-3 
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The proceedings to be forwarded to the High Court under this 
section are only those relating to an accused person who cannot he 
made to understand the proceedings though not insane. If in a case 
there are two accused and one of them though not insane is not able 
to understand the proceedings, the Magistrate is not to refer the 
proceedings of both to the High Court and the High Court under this 
section will have no jurisdiction to iDass any order with regard to the 
accused who is able to understand the proceedings.® • 

3a. Non-compliance with the section — Effect. — In the 
undermentioned case^ the accused, a deaf mute, unable to understand 
the proceedings was committed to the sessions for trial. Instead of 
submitting the case to the High Court under the provisions of this 
section, the Sessions Judge tried the case and acquitted the accused. It 
was held that though the Sessions Judge was wrong in jiroceeding to 
try the accused, the trial was not completely’- void under s. 530. 

4. “High Court shall pass thereon such order as it thinks 
fit.” — The High Court has, in a case reported under this section, 
full discretion to do whatever the circumstances of the case require.^ 
Although the prisoner had not been able to understand the proceedings 
and therefore those iDroceedings had not, according to the principles of 
English common law, constituted a fair and proper trial, yet, under 
special circumstances, if the High Court should think fit, it might 
treat them as amounting to a sufficient trial and pass sentence according 
to the facts, which seem to be established in the course of, and as a 
result of those proceedings.- 

The unrestricted powers vested in the High Court in dealing 
with cases under this section warrant its ordering that the accused be 
confined in a suitable place of safe custody under the orders of the 
Provincial Government.® In serious cases, it is usually the practice to 
refer the matter to the Provincial Government.^ In the case of minor 

(’96) 9 G P L R Cl- 38 (39), Evijyrcss v. Konda. 

5. (’38) AIR 1938 Bom 352 (353) : 39 Cr. L. J. 866, Emperor v. Trimbah Damodar. 

Note 3a 

1. (’37) 1937 Mad W N 1121 (1121), Public Prosecutor v. Szibbayya, (On appeal 
from acquittal by the Sessions Judge, High Court heard the case on the merits 
and declined to interfere -with the order of acquittal.) 

Note 4 

1. (’35) 1935 Mad W N 1287 (1288), In re Public Prosecutor, Madras. 

2. (’74) 22 Suth W E Cr 35 (36), Qziccn v. Boioka Hari, 

(1900) 27 Cal 368 (369), Emyress v. Somir Bowra. (Where accused cannot under- 
stand the proceedings, the proceedings do not represent a complete trial.) 

(’ll) 12 Cri L Jour 386 (388) : 11 1. 0. 250 : 1 Upp Bur Eul 57, Emperor v. Nga 
San Mijin. 

3. (’89) 1889 Pun Ee No. 37 Cr, p. 139 (140), Eviprcss v. Galina. 

(’ll) 12 Cr.L. J. 613 (614) : 1911PanEe No. 13 Cr : 12 I. C. 989, Emperor v. Dost 
Muhammad. 

(’81) 5 Bom 262 (263), Empress v. Husen. 

[See also (’35) 1935 Mad W N 1287 (1288), In re Public Prosecutor, Madras. 
(Accused unable to understand proceedings — His detention in custody during 
pleasure of Local Government was ordered instead of his trial being ordered to 
proceed,)] 

See also S. 471 Note 1, 

4. Sec (’35) AIE 1935 Oudh 414(415); 36 Cr, L. S.880, Emperor v. Bam Manohar. 
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offences, the accused is sometimes discharged.® 

The High Court may also cause notice of the reference to be 
served on the accused, so as to afford him another opportunity of being 
heard in the matter of the charge.® 

When a case of a person unable to understand the proceedings is 
committed to the sessions and the proceedings are submitted to the 
High Court, the law does not contemplate that the sessions trial shall 
necessarily take place. It leaves it to the High Court to determine 
this, after considering whether any benefit will be likely to result, 
especially to the accused, by such trial.^ 

5. Criminal responsibility of deaf mutes. — Though great 
caution and diligence are necessary in the trial of a deaf mute, yet, if 
it be shown that such person had sufiScient intelligence to understand 
the character of his criminal act, he is liable to be punished,^ 

It was formerly presumed as a matter of law that a person born 
deaf and dumb was an idiot, but in modern practice want of speech 
and hearing does not necessarily imply mental deficiency. If the 
accused’s mind is sound, his inability to hear and speak does not excuse 
him from criminal liability.^ 

In the undermentioned case®, the accused, who was charged with 
murder, was not punished as an ordinary offender, but kept in 
detention pending orders from the Local Government, because, in 
addition to being unable to understand the proceedings, he was found 
to have been incapable, by reason of unsoundness of mind, from 
knowing that he was doing wrong; and in other cases, when the 
accused’s infirmity led to his acquittaUof the offence of theft, because 
it was the impossibility of his being made to understand the proceed- 
ings that prevented the High Court from determining whether he 
knew' the nature of the act committed or whether he acted with 

5. (’38) AIR 1938 Bom 352 (353) : 39 Cr. L. J. 866, Emperor v. Trimhak Damo- 
• dar. (OSencG under S. 262, Penal Code — Accused congenitally deaf and dumb 

and High Court not satisfied that he knew the nature of his act — High Court 
discharged the accused giving him the benefit of the doubt.) 

(’20) AIR 1920 Lah 333(334) : 1 Lah 260 : 21 Cr. L. J. 621, Emperor v. Bahman. 
(’85) 1885 Pun Re No. 34 Cr, p. 78 (78), Alu Bam v. Empress. 

(’74) 22 Suth W R Cr 35 (35), Dwarka Nath Haidar v. Nodcr Gliand Kamte. 
[Sec also (’75) 7 N W P H C R 131 (131, 132), Queen v. Ganga. (Deaf and dumb 
accused committing housebreaking through sheer hunger — High Court recom- 
mended him to be made over to his father.) 

(’23) AIR 1923 Bom 194 (194) : 25 Cr, L. J. 660, Emperor v. Khasaba Tatyai, 
(Attempt to commit suicide — High Court took into consideration his unhappy 
condition and sentenced him to one day’s imprisonment.)] 

6. (’74) 22 Suth W R Or 35 (36), Queen v. Bowha Hari. 

7. (1900) 27 Cal 368 (369, 370), Queen-Empress v. Somir Boicra. (Sessions trial 
dispensed with, accused being insane at the time of offence.) 

Note 5 

1. (’17) AIR 1917 Bom 288 (288) : 18 Cr. L. J. 143 (143) : 40 Bom 598, Emperor 
V. Deaf and dumb man, 

2. (’ll) 12 Cr. L. J. 386 (388) ; 11 1. C. 250 : 1 Upp Bur Rul 57, Emperors. Nga 
San Myin. 

(’74) 22 Suth W R Cr 72 (72), Qiceen v. Bowka. 

(’81) 1881 AR W,N 54 (54), Empress v. Mathuria. 

3. (1900) 27 Cal 368 (,370),, Queen-Empress v. Somir Bowra. 
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Section 341 dishonest intention,^ the High Court declined to draw any presumption 
Note 5 against the accused, fro^ the recent possession by him of stolen 
property, because his infirmity prevented him from offering any 
explanation he might have for such possession.® 

In dealing with a deaf and dumb person, it is essential for a 
Magistrate, before convicting him and submitting his case to the High 
Court, to record a finding to the effect that he had sufficient intelligence 
to understand the criminal character of his act.® 


Section 342 34 - 2 .* (^) E’er the purpose of enabling the 

Power to examine accusod to explain any circumstances 
the accused. appearing in the evidence against 

him, the Court may, at any stage of any inquiry or 
trial without previously vrarning the accused, put 


Examination 
of accused. 


* Code of 1882 : S. 342 — Same. 

Code of 1872 ; Ss. 193, 250, 342, 343 and 345. 

193, The Magistrate may from time to time, at any stage 
of the inquiry and without previously warning the accused 
person, examine him, and put such questions to him as he 
considers necessary. 

The accused person shall not render himself liable to punishment for refusal 
to answer such questions, or for giving false answers to them but the Magistrate 
shall draw such inference as may to him seem just from such refusal. 

ExTplanation: — The answer given by an accused person may be put in evi- 
dence against him, not only in the case under inquiry, but also in trials for any 
other offences which his replies may tend to show he has committed. 

250, The Court may from time to time, at any stage of the trial, examine the 
Examination person, and shall question him generally on the case 

of accused. 


after the witnesses for the prosecution have been examined, and 
before he is called on for his defence. 


Accused mav inquiries and trials, a Criminal Court may 

6c Questioned fi'o™ time to time and at any stage of the proceedings, put any 
2 ’ questions to the accused person which such Court may think proper. 

343. The accused person shall not be liable to any punishment for refusing 

Accused not -Dunishablc answer, or for answering falsely, questions asked 

for refusal tn^answrr inference 

^ ^ ‘as seems just from such refusal. 

o.no..,, 345. No oath or affirmation shall be adminis- 

^^CC'ltSCCt ^ZOv to uC SIV01^7Z» 1 jt I jj 

tered to the accused person. 

Code of 1861 : Ss. 202, 204 and 373. 

202. It shall be in the discretion of the Magistrate, from time to time, at any 
Examinat'on a^'age of the enquiry, to examine the accused person, and to put 
of defenda it questions to him as he may consider necessary. It shall be 

"in the option of the accused person to answer such questions. 

Accused person 204. No oath or affirmation shall be administered to the 

not to be sivorn, accused person. 

373. The Court, at the close of the evidence on behalf of the accused person 
When accused person evidence is adduced on his behalf, or otherwise 

mau be examined prosecution, mayputany 

’ question to the accused person which it may think 

proper. It shall be in the option of the accused person to answer such question. 


4. (’02) 4 Bom L E 296 (296), King-Emperor v. Monya, 

5. (’15) AIR 1915 Mad 60 (50) : 15 Gri L Jour 578 (579), In re Oomayan. 

6. (’30) AIR 1930 Lah 64 (64) : 30 Cri L Jour 948, Emperor v. Gunga, 
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sucli questions to him as the Court considers necessary, 
and shall, for the purpose aforesaid, question him 
generally on the case after the •witnesses for the prose- 
cution ha-ve been examined and before he is called on 
for his defence. 

(2) The accused shall not render himself liable to 
punishment by refusing to answer such questions, or 
by giving false answers to them; but the Court and 
the jury (if any) may draw such, inference from such 
refusal or answers as it thinks just. 

(3) The answers given by the accused may be 
taken into consideration in such inquiry or trial, and 
put in evidence for or against him in any other inquiry 
into, or trial for, any other offence which such answers 
may tend to show he has committed. 

(^4 j No oath shall be administered to the accused. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Applicability to summons 
cases and summary trials. 

4. Applicability to trials before 

Presidency Magistrates. 

5. Applicability to proceeding 

under Chapter VIII. 

6. Applicability to proceeding 

under section 363 of the 
Calcutta Municipal Act. 

7. Applicability of section to 

proceeding under S. 488. 

8. Applicability to proceeding 

under S. 476. 

9. When questions should be put. 

10. Examination after framing 

charge. 

11. “Evidence,” meaning of. 

12. Examination must be by the 

Court itself and not by others. 

13. De novo trial — Examination 
by successor. 

14. Nature of examination contem- 
plated by the section. 

15. “Question him generally on 
the case.” ' 

16. “Without previously warning 

the accused.” 

17. Examination of pleader of 

accused. 

18. Written statement of accused, 

if sufficient. 

19. Examination by committing 

Magistrate. 


20. Examination of accused in 
. sessions trials. 

21. Refusal to answer — Sub-s. (2). 

22. Giving false answers — Sub-s.(2). 

23. Answers given to be taken into 

consideration. 

24. Irrelevant answers. 

25. Answers making defama- 

tory statements. 

26. Answers amounting to con- 

tempt of Court. 

27. Answers by one accused, if 

can be considered against 
co-accused. 

28. Several accused — Each to be 

examined separately. 

29. Accused’s defence in general. 

30. Court, if can ask accused to give 

thumb-impressions. 

31. “No oatb shall be administered 

to the accused” — Sub-s. (4). 

32. Examination of accused in 
a cross-case as a witness. 
32a. Applicability of section to 
proceedings under S. 14 of 
the Legal Practitioners Act. 
32b. Applicability to proceedings 
under S. 145. 

33. Examination of accused — How 

recorded. See S. 364. 

34. Destruction of record — Proof 

of examination. 

35. Non-compliance with the section 

— Effect of. 
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Section 342 
Note 1 


other Topics (miscellaneous) 


Accused — Not in a different trial. See 
Note 31. 

Accused not on trial. See Note 31. 

Additional evidence. See Note 9. 

After amendment o£ charges. See Note 9. 

After confession, not accused. See 
Note 31. 

After conviction, not accused. See 
Note 31. 

After court-witness. See Note 9. 

After re-call of prosecution witnesses. 
See Note 9. 

After withdrawal, not accused. See 
Note 31. 

Alternative or inconsistent defences. 
See Note 29. .i 

Appeal — Continuation of case. See 
Note 31. 

Bombay Gambling Act, 1887. See 
Note 31, 

, Careful questioning. See Note 15. 

Circumstantial evidence and explana- 
tion. See Note 23. 

Cross-examination of accused. See Notes 

• 14 and 35. 

Defence, how far to explain. See Notes 
29 and 23. 

Defence not to aid prosecution. ‘ See 
Note 29. fc 

•Effect of S. 289. See Note 20. 

. Effect of S. 209, See Note 19. 

Examination after defence let in. See 

' ■ Note 9. 

Examination after further cross-exami- 
nation. See Notes 9 and 10. 

. Examination before process — Illegal. 
See Note 31. 

.Examination before trial begins. See 
Note 35. 

Examination in cross-case. See Note 32. 

Examination of accused not to aid pro- 
secution. See Note 14. 

Examination under first part and under 
second part — Discretionary and man- 
datory. See Notes 2, 9 and 35. 


Evidence of co-accused in joint trials. 
See Note 31. 

Ealse answers — ^No offence. See Note 22. 

Illegal pardon — Still accused. See 
Note 31, 

Inapplicability to summons cases. See 
Note 3. 

Long composite questions. See Note 15, 

“No addition to statement before Magis- 
trate.” See Note 15. 

No examination before committal. See 
Note 19. 

No examination, if no evidence against 
accused. See Note 14. 

No inquisitorial proceedings against 
accused. See Notes 14 and'21. 

Non-compliance — Effect. See Note 35, 

Object of examination. See Notes 2 
and 14. 

Pardon by Government subsequent to 
trial — Still accused. See Note 31. 

Personal examination of accused. See 
Note 17. 

Petty cases and technical offences. See 
Note 35. 

Prior convictions — Questions. See 
Note 14. 

Prosecution instructing for examination 
of accused — Improper. 'See Note 12. 

Questions and not statements of accused. 
See Notes 2, 18 and 21. 

Eecord of refusal to answer. See Note 21. 

Eefusal to answer — No offence. See 
Note 21. 

Eefusal to give handwriting — Adverse 
inference drawn. See Note 30. 

Eevision. See Note 35, 

Section 164 statement. See Note 16. 

Statement not to be used against others. 
See Notes 23 and 27. 

Statement of accused to be taken as a 
whole. See Note 23, 

Time of questioning accused. See 
Notes 9 and 31. 


1. Legislative changes. — Under the Code of ISGI, it was not 
incumbent on the Magistrate to examine the accused, whether before 
or after the close of the prosecution case.^ It was in the discretion of 
the Court to do so or not.“ In the Code of 1872, the discretionary 
-nature of the examination was retained so far as enquiries and trials. 


Section 342 — Note 1 

1. (1865) 2 Suth W E Or 50 (50), Queen v. Hurnaih. (Examination before com- 
mittal held not necessary.) V 

(’65) 2 Suth W E Gr L 11 (12). (Do.) 

2, (’25) AIE 1925 Cal 361-(363):52 Cal 522:26 Cr.L.J.631. Emperor y. Alimtiddi. 
(1863) 1 Mad H G E Cr 199 (200), Ex parte V irabhadra Gaud, 

(’68) 10 Suth W E Gr 25 (25) : 1 BengL E 16?r, Queen v. Shama Sunhar. 

(’71) 16 Suth W E Cr 21 (22), Iii rc JDinoo Boy. 

■(’73) 19 Suth W E Cr 49 (50), Bajah Nilmonee Singh Deo v. Boma Ghurn. 

(1864) 3 Mad H C E App ii (iii). ' - - 

• [Sec also (’66) 1866 Pun Ee No. 57, Cr, p. 64 (65), Aeeem v. Oro^y^^.-] 

[But see (’68) 9 Suth W E Cr G2.(63), Queen v, Bissessur Scm.j ... 
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other than sessions trials, were concerned. So far as sessions trials 
•were concerned, such examination was made compulsory.® In the Code 
of 1882 , the purpose of the examination -was set forth in the section. 

2. Soope of the section. — This section provides for the 
examination by the Court of accused persons, and except under the 
circumstances and restrictions set forth in this section, an accused 
person is incapable of being examined by the Court.^ 

The section is based on the principle involved in the maxim 
andt alteram ‘partem, namely, that no one should be condemned 
unheard,® and the accused should be heard, not merely on "what is 
prima facie proved against him, but on every circumstance appearing 
in evidence against him.® 

The section does not purport to be only in the interest of the 
accused; its object is to enable the accused to explain any circum- 
stances appearing against him in the evidence; the intention of the 
provision is for the furtherance of justice and to enable the Court to 
decide the question of the guilt of the accused.'" The result of the 
examination may be beneficial to the accused but it may equally be 
injurious to him.® 

The section consists of two parts, the first part giving a discretion 
to the Court,® the second part being mandatory . At any stage of the 


3 . (’25) AIR 1925Cal361(364):52Cal522:26Cr.L.J.631,.B?»peror V. Alimuddi. 

Note 2 

1 . (’97) 19 All 200 (201) : 1897 A W N 23, In the ‘matter of Sarkat, (He cannot 
be esaminel as a -witness either for the prosecution or for the defence.) 

2. (’36) AIR 1936 Ondh 16 (18) : 36 Or. L. J. 1303 : 11 Luck 461, Emycror v. 
Karuna Shankar. 

(’09) 9 Cri L Jour 56 (58) : 4 Nag L B 163, Emperor v. Kissan Yessn. 

(’29) AIR 1929 Sind 5 (5, 6) ; 23 S. L. R, 1 : 29 Cr. JD. J. 932, Allah Dito v. Emperor. 
(’33) AIR 1933 Sind 49 (52) : 34 Cri L Jour 591, Ibrahim v. Emperor. 

. 3 . (’40) AIR 1940 Cal 378 (380) ; 41 Cri L Jour 18d, Emperor v. Jit Lai. 

(’09) 9 Cri L Jour 66 (58) : 4 Nag L R 163, Emperor v. Kissan Yessn. 

4. (’34) AIR 1934 All 693 (694) : 35 Cri L Jour 879, Ishtoar Dasv.BhagxvanDas. 
(’04) 1 Cri L Jour 854 (868) : 17 C P L R Cr 113, Emperor v. Katay Kisan. 

(’25) AIR 1925 Cal 361 (365) : 52 Cal 522 : 26 Cr.L.J. 6Zl,Emperory.Alimuddi. 

5. (’09) 9 Cri L Jour 56 (68) : 4 Nag L R 163, Emperor v. Kissan Yessn. 

6. (’40) AIR 1940 Nag 283 (283):41 Cr.L.J. 585, Bhamaar Singh v. Sukhram Singh. 
(’36) AIR 1936 Pesh 211 (212) ; 38 Cri L Jour 399, Hassan v. Emperor. 

(’35) AIR 1935 Cal 605 (605) : 36 Cr. L. J. 1340 : 62 Cal 475, Emperor v. Afahar 
Mandal. 

(’20) AIR 1920 Pat 471 (477) : 5 Pat L. J. 430 : 21 Cr. L. J. 705, Raghu Blmmij 
V. Emperor. 

•(’25) AIR 1925 Pat 723 (725) ; 26 Cri L Jour 927, Ravieshar Singh v. Emperor. 
(’21) AIR 1921 Sind 131 (131, 132) : 16 Sind L R 201 : 25 Cr. L. J. 191, Dinu v. 
Emperor. 

[Sec (’24) AIR 1924 Bom 334 (335) ; 25 Cri L Jour 1127, Emperor v. Narayah 
Sayanxia.'] 

7 . (’37) 1937 M W N 574 (575), Varahalamma v. Emperor. 

(’37) AIR 1937 Pesh 20 (20) : 38 Cr. L. J. 387, Mt.Lalany. Emperor. (Examina- 
tion under S. 342 is obligatory only after theprosecution evidence is finished.) 
(’36) AIR 1936 Pesh 211 (212) : 38 Cri L Jour 399, Hassan v. Emperor. 

(’35) AIR 1935 Car605 (605) : 36 Cr, L, J, 1340 : 62 Cal 475, Emperor v. Ajahar 
Mandal. 

(’30) 31 Cri L Jour 613 (614) : 124 Ind Cas 70{C&V), MoysnddinMcany. Emperor, 
(Summary trial.) 

.(’23) AIR.1923 Cal 196 (197, 198) : 50 Cal 223:; '24 Cri L Jour 198, MozaJmr Ali 
. .y. Emperor, . . 
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Section 352 inquiry or trial, tlie Court may put sucli questions to the accused as 

Note 2 it considers necessary for the purpose specified in the section. After 

the prosecution witnesses have been examined and before the accused 
is called on for his defence, the Court shall question generally on the 
case for the said purpose. 

The accused must be examined under the section whether he 
oilers to produce defence or not. The wording of the section does not 
justify the interpretation that it is necessary to examine the accused 
under this section only if ho offers to produce defence.® But, it has 
been held by the Bombay High Court that a Court is not bound under 
this section to give the accused an opportunity of explaining the 
circumstances appearing against him in the evidence of witnesses 
examined on behalf of a co-accused, though the Court may give him 
such an opportunity.® 

The ijower to question the accused, in regard to the evidence 
which has been given, must be distinguished from the power to record 
statements which the accused may offer to make ; the Court can only 
properly question the accused under the conditions named in the 
section, but it may record statements offered by the accused and to 
such statements this section does not apply.^® 

It was held in the undermentioned eases^^ that this section and 
Ss, 164 and 364 are not exhaustive and do not limit the generality of 
S. 21, Evidence Act, as to the relevancy of admissions. For a criticism 
^ of this view, see Note 2 to s. 164 and Notes under s. 533. 

{’25) AIE 1925 Cal 361 (363) : 52 Cal 522 : 26 Cr. li.:5.Qn,Em'peror\.Alimuddi. 
(’26) AIE 1926 Cal 537 (538) : 27 Cri L Jour 406, Mahomed Eafiq^tc v. Emperor. 
(’28) 29 Cri L Jour 382 (383) : 108 Ind Cas 381 (Lah), Baz Khan v. Emperor, 

(’18) AIE 1918 Lah 348 (348) : 1918 Pun Ee No. 1 Cr : 19 Cr. Jj.3. 280, GhullaY. 
Emperor. 

(’22) AIE 1922 Lah 45 (46, 47) : 23 Cr. L. J. 15i, Muhammad Bahshr. Emperor. 
(’25) AIE 1925 Cal 574 (575) : 24 Cr. L. J. 943, Hamid Ali v. Sri KissenGosain, 
(’26) AIE 1926 Lah 551 (552) ; 7 Lah 564 : 27 Cri L Jour 1001, Lachhman Singh 
V. Emperor. 

(’31) AIE 1931 Lah 153 (154) : 32 Cri L Jour 70S, Bhim Sen v. Emperor, 

(’34) AIE 1934 Pat 330 (334) ; 35 Cri L Jour 1322, Shyama Gharan v. Emperor. 
{'21) AIE 1927 Eang 19 (19) : 4 Eang 361 : 27 Cri L Jour 1364, Emperor v. Hga 
Po Byu. 

{'21) AIE 1927 Sind 175 (176) : 21 Sind L E 331 : 28 Cri L Jour 417, Motanhhan 
V. Emperor. 

(’34) AIE 1934 All 735 (738) : 36 Cri L Jour 33, Baghuhar Dayal v. Emperor. ' 
See also Note 9. 

8. (’37) AIE 1937 Oudh 130 (131) : 37 Cr. L. J. 408: 12Luck24, AJntperorv.Erii 
Eal. 

9. (’36) AIE 1936 Bom 154 (160) ; 37Cr.L. J. 688 : OOBomliS, ShapzirjiSorahji 
V. Emperor. (Eeason for this view is not clear from the judgment — Presumably 
the reason is that the imperative part of the duty of the Court under the section 
to examine the accused arises on the completion of the evidence for the 
prosecution and before he is called on to enter on his defence and thereafter this 
duty ceases to be imperative — See Note 9.) 

10. (’36) AIE 1936Boml54(160):37Cr.L.J.688:60Boml48,ShcipttrjiS7iorabj;i 
V. Emperor. (Court may allow opportunity to accused to make statement 
to explain circumstances appearing in evidence led on behalf of co-accused.) 

(’84) 1884 All W N 84 (84), Empress v. Ghattar Singh. 

11. (’36) AIE 1936 Eang 350 (351) lOl Gt.Jj.3. 020, HgaTheinMaungy. Emperor. 
(’10) 11 Cr.L. J. 453 (470) : ’7 I. C. 359 : 37 Ca.li01,BarindraEumary.Emperor. 
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3. Applicability to summons cases and summary trials 

The High Court of Madras has held that this section does not apply 
to summons-cases and that consequently it is not obligatory on the 
Court to examine the accused, though it may be desirable to do so.^ 
The ground, on which the decision proceeds, is that in summons cases 
there is no procedure for calling ^cpon the accused for his defence, 
as in sessions cases and warrant-cases (Ss. 289, 256), hut only for 
hearing the accused and that this section, which requires the Court to 
examine the accused before the accused is called on for his defence, 
has no application to such cases. A Full Bench of the High Court of 
Eangoon has also come to the same conclusion, on the additional 
ground that the words in s, 245, namely “if he thinks fit” give a 
discretion to the Court to examine the accused or not and that such 
discretion is incompatible with the imperative provisions of this 
section.” The general trend of opinion of all the other Courts is, 
however, that this section applies equally to summons-cases as well as 
to warrant-cases® and that the words “if he thinks fit” in S. 245 have 


Note 3 

1. (’24) AIR 1924 Mad 15 (17) : 46 Mad 758: 24 Or. L. J.833(FB),Poa7JWSw;amj/ 
V. Bamaswami, 

2. (’31) AIR 1931 Rang 244 (246) : 9 Rang 506 : 32 Or. L. J. 1190(FB), Pwzparor 
V. Nga La Gyi. 

The following cases arc, in victo of the above Full Bench ruling, no longer 
good law : 

(’04) 1 Cri L Jour 737 (737) : 2 Low Bur Rul 239, Emperor v. Eyan Baw. 
(’97-01) 1 Upp Bur Rul 82 (82), Queen-Empress v. Nga Pyaung. 

(’23) AIR 1923 Rang 135 (135) : 25 Or. L. J. 684, Mg. Shwe Kyi v. King-Emperor. 

3. (’40) AIR 1940 Bom 314 (315), Emperor v. Eondiba Balaji. (It applies to a 
summons-case tried summarily just as it applies to a summary trial in a warrant- 
case. The section would therefore apply to a case under S, 22 of the Cattle 
Trespass Act.) 

(’38) 39 Cri L Jour 841 (842) ; 177 I. C. 66 (Oudh), Kandhai v. Mmiicipal Board, 
Sae Bareli. 

(’26) AIR 1926 All 858 (358) : 27 Cri L Jour 405, Kacho Mai v. Emperor. 

(’26) AIR 1926 Lah 667 (667) : 27 Cri L Jour 1000, Demello v. Mrs. Demello. 
(’26) AIR 1926 Nag 300 (300) : 22 Nag L R 65 : 27 Cri L Jour 632, Bhagwan v. 
Emperor. 

(’35) AIR 1935 All 217 (218) : 36 Cr. L. J. 1290; 57 All Sia Bam v. Emperor. 
(’22) AIR 1922 Bom 290 (291, 292) ; 46 Bom 441 : 23 Cri L Jour 45, Gulabjab v. 
Emperor. 

(’26) AIR 1926 Bom 57 (61) : 50 Bom 34 ; 27 Cri L Jour 165, B. N. Gamadia v. 
Emperor. 

(’31) AIR 1931 Bom 195 (197) : 32 Cri L Jour 719 (F B), Emperor v. Janardhan 
Kashinath. 

(’23) AIR 1923 Cal 164 (164) : 49 Cal 1075 : 24 Cr.L.J. 3, Gulsari Lai v. Emperor. 
(Case under S. 54A, Calcutta Police Act.) 

(’27) APR 1927 Cal 250 (253) : 54 Cal 286 : 28 Cri L Jour 297, Bechu Lai v. 
Injured Lady. 

(’22) AIR 1922 Lah 45 (46) : 23 Cri L Jour 154, Muhammad Baksh v. Emperor. 
(’31) AIR 1931 Lah 153 (154) : 32 Cri L .Tour 708, Bhim Seyi v. Emperor. 

(’21) AIR 1921 Patll(12):6 Pat L.J. 174:22 Cr.L.J. 427, Gulam Basuly. Emperor. 
(’26) AIR 1926 Sind 1 (3) : 20 Sind L R 34 : 26 Cr.L.J. 1554 (FB), Emperor \\ Nabti. 
(’26) AIR 1926 Sind 281 (282) : 19 Sind L R 121 : 27 Cr.L.J. 1290, Emperor v. Pario. 
(’2l) AIR 1921 Bom 370(371); 23 Cri L Jour21, Emperor v. Bustomji Mancherji. 
(Following AIR 1921 Bom 374.) 

(’21) AIR 1921 Bom 374 (375); 45 Bom 672; 22 Cr.L.J. 17, Fernandeev. Emperor. 
(’20) AIR 1920 Pat 471 (477) : 21 Cr. L. J. 705 : 5 Pat L. J. 430, Baghu Bhumij 
V. Emperor. (Provisions of S. 342 are of general application and are applicable to 
all trials including sessions-oases.) 

(’22) AIR 1922 Pat 296 (297) ; 23 Cr. L. J. 440, Parameshwar Lai v. Emperor, 
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reference to cases in whieli the Magistrate is prepared to acquit the 
accused, even on a consideration of the prosecution evidence as it 
stands, uuthout calling on the accused for his defence and "without 
hearing him.^ 

As to "whether this section applies also to summary trials, see 
Note 6 under section 263. 

4. Applicability to trials before Presidency Magistrates. 

— Presidencj'^ Magistrates are not relieved from the obligation of 
questioning the accused generally under this section. ■ The "words “if 
any” in S. 370, clause (f), cannot be properly held as modifying the 
provisions of this section, as regards Presidency Magistrates.^ See 
also section 370 Note 3. 

5. Applicability to proceeding under Chapter YIII. — A 

person proceeded against under chapter viii of the Code (security 
proceedings) is not a person acmsed of any act or omission punishable 
by la"w and this section has no application to such cases.^ 

6. Applicability to proceeding under section 363 of the 
Calcutta Municipal Act. — A person proceeded against under s. 363 
of the Calcutta Municipal .Act is not an accused person and this 
section has no application to such cases.^ 

7. Applicability of section to proceeding under section 488. 

— A proceeding against a’person under S. 488 is of a civil nature ‘and 
the person proceeded against is not an accused person. This section. 


[See (’25) AIE 1925 Cal 480 (480) : 51 Cal 933 : 26 Cr. L. J. 261, Surendra Lai 
V. Isamaddi.)"] 

[But see (’27) AIE 1927 Lah 268 (269) : 28 Cri L Jour 480, Kale Ehaiiv. Emperor. 
(Not applicable to summons-cases.) , . 

(’27) AIE 1927 Lah 435 (435) : 28 Cri L Jour 478; Shadi Khan v. Gtil Begam. 
(In maintenance cases evidence is recorded in the manner prescribed in S. 335, 
Criminal P. C., for summons-cases — S. 342 is not applicable to summons-cases,)] 
4. (’21) AIE 1921 Bom 374 (375) : 45 Bom 672 ; 22 Cri L Jour 17, Fernandez v. 
Emperor. 

(’26) AIE 1926 All 358 (358) : 27 Cri L Jour 405, Kliacho Mai v. Emperor. 

(’68) 10 Suth W E Cr 25 (25, 26), Queen v. Skama Shunher. ("When the Blagis- 
trate thinks that the evidence for the prosecution does not disclose any proper 
subject of criminal charge against the prisoner, no examination should be made.) 
■(’27) AIE 1927 Cal 250(252):54 Cal 286:28 Cr.L.J. 297, BechuLalv.InjuredLady. 
(’21) AIE 1921 Pat 11 (12) : 22 Cri L Jour 427 : 6 Pat L J 174, Ghulam Easul v. 
King-Emperor. 

(’26) AIE 1926 Sind 1(2):20 Sind L E 34:26 Cr.L.J, 1554 (EB), Emperor v.Nabu. 
[See (’33) AIE 1933 All 690 (694, 695) : 55 All 1040 : 34 Cri L Jour 967, Jhabivala 
V, Emperor. (The words “if any’’ in S. 289 do not aSect the provisions of this 
section.)] 

Note 4 

T. (’21) AIE 1921 Bom 374 (375, 376) : 45 Bom 672 : 22 Cr. L. J. 17, Fernandez v. 
Emperor. 

Note 5 


,1. (’24) AIE 1924 Cal 392 (393) : 50 Cal 985 ; 25 Cri L Jour 1085, Binode Beliari 
. Nath V. Emperor. 

(’33) AIE 1933 Sind 49 (53) : 34 Cri L Jour 591, Ibrahim v. Emperor. (Per 
Mehta, A. J. C.) 

See also S. 117 Note 4. . . " 

Note 6 

1. (’27) AIE 1927 Cal 509 (510, 511) : 54 Cal 532 : 28 Cri L Jour 407, Krishen 
. .Loyal \. .Corporation of Calcutta. ' . " . . 
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which applies to proceedings against accused persons cannot, therefore, 
apply to proceedings under section 488.^ 

8. Applicability to proceeding under section 576. — On the 
question as to whether proceedings in inquiries under S.476 of the 
Code are judicial proceedings and the -persons against whom they are 
directed are in the position of accused persons and s. 342 applies to 
such cases, see section 476 Note 24. 

9. When questions should be put, — As seen in Note 2, the 
putting of questions under the first part of the section is discretionary 
and may be done at any stage of the inquiry or trial. The examina- 
tion of the accused generally on the case under the second part of the 
section, which is mandatory, must be after the close of the prosecution 
ease and before the accused is called on for his defence.^ The examina- 
tion under the first part of the section does not dispense with the 


Note 7 

1. (’28) AIR 1928 Bom 347 (348) : 52 Bom 768 : 29 Cri L Jour 1051, In re 
Vithaldas Bhurabhai, 

(’29) AIR 1^29 Lah 32 (33, 34) : 10 Lali 406 : 29 Cri L Jour 1002,ilfe7ir Khan v, 
Bdkai Bhari. 

(’32) AIR 1932 Cal 488 (489) : 33, Cri L Jour 640, Easpin v. Mrs. Easpin. (Qutere), 
[See (’25) AIR 1925 Cal 339 (339) : 25 Cri L Jour 1091, Bachai Ealwar v. 
Jemuna Kalwarin.'] 

.[Sec also (’92) 16 Mad 234 (234) : 2 Weir 252, In re Ponnammal. (Order under 
S. 488 is not a conviction for an oflence.) 

(’27) ATE 1927 Lab 435 (435) ; 28 Cri L Jour 478, Shadi Khan x. Gul Begam, 
(The ground on ■svhich section held not applicable was that it was a summons- 
case to which section was not applicable.)] 

[nut see (’26) AIR 1926 Lah 667 (668) : 27 Cri L Jour 1000, Demello v. Mrs. 
Dcmello, (Section was held applicable to summons-case and therefore applicable 
to proceedings under S. 488 — Whether person proceeded against was “accused” 
was not adverted to.)] 

See also S. 488 Note 25. 

Note 9 

1. (’40) AIR 1940 Pat 295 (297) : 41 Cri L Jour 267, Fcroze Kazi v. Emperor. 
(Accused is not bound to summon or produce his witnesses until he himself is 
.examined.) 

(’38)’ AIR 1938 Lah 543 (544, 545) : 39 Cri L Jour 781 : I L R (1938) Lah 603, 
Mohomed Nawaz v. Emperor. (Warrant-case — Examination of accused after 
further cross-examination of prosecution witnesses under S. 256 but before defence 
is not illegal.) 

(’37) AIR 1937 Pesh 20 (20) 38 Cri L Jour 387, Mt, Lalan v. Emperor. 

(’36) AIR 1936 Pesh 211 (212) : 38 Cri L Jour 399, Eassan v. Emperor. 

(’04) 1 All L Jour 208iz. (208ii.), In re Kallii. 

(’27) AIR 1927 All 475 (476) : 49 All 551 ; 28 Cr.L.J. 399, Sudaman x. Emperor. 
(Accused should be questioned just before he enters on his defence.) 

(’28) AIR 1928 All 222 (227) : 30 Cri L Jour 530, Emperor x. Jhdbbar Mai. 

(’86) 1886 Bat 227 (228), Queen-Empress v. Bava Ghela. 

(’91) 1891 Eat 581 (582), Queen-Empress v. Dhamba. 

(’92) 1892 Eat 625 (625), Queen-Empress x. Manclii. 

(’94) 1894 Eat 710 (713), Queen-Empress x. Abdttl Eazah. 

(’07) 9 Bom L R 356 (357, 358) : 5 Cri L Jour 332, Emperor x. Sawalya Atma. 
(’08) 7 Cri L Jour 194 (195) : 10 Bom L R 201, Emperor x. Harisohandra. 

(’15) AIR 1915 Bom 221 (221) : 16 Cr. L. J. 765, Basappa Ningapa x. Emperor. 
(’24) AIR 1924 Bom 334 (335) : 25 Cr. L. J. 1127, Emperor x.Nar ay an Sayanna. 
(It is incumbent on the Court to ask the accused generally whether he wishes to 
oSer an explanation of any of the evidence which has been given against him 
and, if the Court does so, that would be sufficient compliance with S. 342.) 

(’29) AIR 1929 Bom 447 (448) : 31 Cri L Jour 402, Emperor x. Genu Gopal. 

^81) 10 Cal L E 54 (55), In the matter of Abdul (Esfoor. 
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Note 9 (’30) 31 Cr. L. J. 613 (614) : 124 Ind Gas 70 (Cal), Moyzuddin Mean v. Em'geror. 

(>29) 2929 999 (799) . 49 422 ; 20 Cr.L. J.’ 24, Ah Foong v. Evi'pcror. 

(’21) AIR 1921 Cal 269 (270) ; 23 Cri L Jour 41, Gangadhar Goala v. Beginald 
William Lemon Reed, 

(’23) AIR 1923 Gal 196 (197, 198) : 50 Cal 223 : 24 Cri L Jour 198, Mazahur Ali v. 
Emperor. (Provisions of the section are mandatory.) 

(■23) AIR 1923 Cal 470 (481, 482) : 50 Cal 518 : 24 Cr. L. J. 248, Fromotha Nath 
V. Emperor. (The accused should be examined after the re-examination of the 
prosecution v?itnesses — He cannot be examined before the close of the prosecution 
evidence or after the close of his defence evidence.) 

(’23) AIR 1923 Cal 727 (729, 730, 732) : 50 Cal 939 : 25 Cr. L. J. 27, Elba Kanta 
V. Gour Gopal. (“Examine” in S. 342 is to be taken in the ordinary English 
sense in which it covers all kinds of examination including cross-examination 
and re-examination, and that the accused should have been examined again, after 
all the witnesses for the prosecution have been examined and cross-examined.) 
(’25) AIR 1925 Cal 361 (363, 365, 369) : 52 Cal 522 : 26 Cr. L. J. 631, Emperor v. 
Alimuddi Naslcar. 

(’26) AIR 1926 Cal 537 (538) : 27 Cri L Jour 406, Mahomed Rafiguc v. Emperor. 
(’28) 29 Cri L Jour 382 (383) ; 108 Ind Gas 381 (Lah), Bazkhan v. Emperor. 
(’18) AIR 1918 Lah 346 (348) : 1918 Pun Re No. 1 Cr ; 19 Cr.L.J, 280, Ghulla w 
Emperor. 

(’22) AIR 1922 Lah 45 (46, 47): 23 Cr.L.J. 154, Mtihammad Bahsh v. Emperor. 
(’25) AIR 1925 Lah 288 (288) : 27 Cri L Jour 87, Ghaza Ali v. Emperor. 

(’26) AIR 1926 Lah 551 (552) ; 7 Lah 564 : 27 Cr.L.J. 1007, Lachhman Singh v. 
Emperor. (The provisions of S. 342 (1) are mandatory.) 

(’26) AIR 1926 Lah 684 (684, 685) : 27 Cr. L. J. 1021, Fazal Ahmed v. Emperor. 
(Held, there was no proper compliance with provisions of S. 342.) 

(’31) AIR 1931 Lah 153 (154) ; 32 Cr.L.J. 708, Bhim Sen v. Emperor. 

(1900) 23 Mad 636 (637) : 2 Weir 253, Queen-Empress v, Pandara Tevan. (Exami- 
nation of accused under S,3i2 held obligatory before committing him to sessions.) 
(’86) 2 Weir 507 (508), In re Gholalcel Koya. 

(’98) 1 Oudh Cas 84 (85), Queen-Empress v. Bharat Singh. 

(’31) AIR 1931 Mad 241 (241, 242) : 32 Cri L Jour 757, Naiaraja Mudaliar v. 
Devasigamoni Mudaliar, (If a fresh witness for prosecution is called and exa- 
mined, the accused must again be questioned according to S. 342 — Filing of written 
statement after the close of prosecution evidence is not tantamount to examination 
under S. 342.) 

(’24) AIR 1924 Nag 301 (304, 305): 25 Gt.L.Z. ill tUdhaoPaielv. Emperor. (Court 
must communicate to the accused by appropriate questions everything that is 
alleged against him in the evidence for prosecution to its fullest extent — A gene- 
ral question is not sufficient.) 

(’34) AIR 1934 Oudh 457 (458) : 35 Cr. L. J. 1417 : 10 Luck 235, Onhar Singh v. 
Emperor, 

(’20) Am 1920 Pat 471 (477, 478) : 5 Pat L J 430 : 21 Cri L Jour 705, Raghu 
Bhwnij v. Emperor. (S. 342 is a general provision applicable to trial of aU cases 
including sessions cases.) 

(’21) AIR 1921 Pat 374 (375) : 22 Cr. L J. 460, Ramnath Rai y. Emperor. (Defect 
due to non-compliance of the provision condoned in the special circumstances of 
the case.) 

(’24) Am 1924 Pat 376 (376) : 24 Cr. L. J. 475, Baldeo Duicy v. Emperor. 
(’25) AIR 1925 Pat 723(724, 725): 26 Cr. L. J. 927, Rameshar Singh v. Emperor. 
(’34) AIR 1934 Pat 330 (334) : 35 Cri L Jour 1322, Shyama Charan v. Emperor. 
(Section is mandatory but not exhaustive.) 

(1892-96) 1 Upp Bur Rul 144 (144, 145), Queen-Empress v. Nga Tha Bin. 

(’04) 1 Cri L Jour 737 (737) : 2 Low Bur Rul 239, Emperor v. Eyan Bazo, 

(’10) 11 Cr. L. J. 746 (748) : 8 I. C. 988 (LB), Emperor v. Sit Nyein, 

(’25) AIR 1925 Rang 101 (101) : 26 Cr. L. J. 321, Bawa Roiother v. Emperor. 

(’27) Am 1927 Rang 19 (19) : 4 Rang 361 : 27 Cri L Jour 1364, Emperor v. Nga 
Po Byzi. (Trial without examination under S. 342 is not proper even though the 
accused has been acquitted.) 

(’21) AIR 1921 Sind 131 (131, 132) : 16 Sind L R 201 : 25 Cr. L. J. 191, Dmzt v. 
Emperor, (Case exclusively triable by Sessions Court — Sessions Court examin- 
ing accused under S. 342 — Failure of committing Magistrate to do so is imma- 
terial — It is, however, highly desirablej.that committing Magistrate should 
adhere to provisions of S. 342.) 
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esamination under the second part of the section.” The reason is that 
the Code intends that the accused shall be given au opportunity of 
explaining any circumstances appearing in the evidence against him. 
That must mean the whole of the evidence against him and any 
examination before that evidence is closed, i. e., before all the prose- 
cution livitnesses have been examined, cross-examined and re-examined, 
cannot possibly fulfil the conditions of the section,® and is contrary 
to the la'W and unfair to the accused."* 

The vrord “examination” includes cross-examination and re-exa- 
mination and “examined” means completely examined.® An examina- 
tion of the accused, therefore, before tbe cross-examination and 
re-examination of the prosecution •witnesses are over is not a sufiicient 
compliance with the section.® There is a conflict of opinions as to 
whether an accused, who has been examined once before charge is 
framed, should be examined a second time, when the prosecution 
witnesses are re-called under S. 256 and cross-examined a second time. 
The High Courts of Lahore'' and Madras® and the Chief Court of 

(’25) AIE 1925 Sind 127 (12S, 129) ; 19 Sind L K 104 ; 25 Cr. L. J. 662, Jhangli 
V. Emperor. (If fresh prosecution evidence is taken accused must again be ques- 
tioned generally under S. 342.) 

(’27) AIE 1927 Sind 175 (175, 176) : 21 Sind L E 331 ; 28 Cr. L. J. 417, Motan- 
Ichan V. Emperor. 

(’32) AIR 1932 Sind 165 (166) ; 34 Cr. L. J. 161, Emperor v. Bihan Dodo. (After 
examination of accused investigating officer examined — Accused should be further 
examined.) 

[See (’86) -AIE 1936 Pat 626(627): 38 Cr.L.J.2, Chandreshwar Prasad v. Arunen- 
dra Mohan. (Examination under first part of section — Eeld, in the circumstances. 
Magistrate would have done -well to examine accused before framing charge.)] 

See also S. 540 Note 16. 

2. (’21) AIE 1921 Pat 374 (375) : 22 Or. L. J. 460, Eamnafh Bai v. Emperor. 

3. (’25) AIE 1925 Bom 170 (172) : 50 Bom 42 : 26 Cr. L, J. 690, Emperor v. 
Nathti, EasthurcUand. 

(’26) ATE 1926 Lah 551 (552) : 7 Lah 564 : 27 Cri L Jour 1007, LaehJman Singh 
V. Emperor. (Examination in the course of prosecution evidence is insufficient.) 
(’25) AIK 1925 Cal 574 (575) : 24 Cr. L. J. 943, Hamid Ali v. Sri Kissen Gosain. 
[See (’26) AIE 1926 Sind 1(2):20 S.L.E.34:26 Cr.L.J. 1554(EB), Emperor v. Nahu.1 
[Sec also (’23) AIE 1923 Lah 539 (540) : 25 Cr. L. J. 426, Barhati v. Crown.'] 

4. (’14) 15 Cr. L. J, 436 (438) : 24 Ind Cas 172 (Oudh), Bam Earakh v. Emperor, 

5. (’24) AIE 1924 Nag 51 (52) : 25 Cri L Jour 713, Krishnappa v. Emperor. 

(’25) AIR 1925 Nag 44 (47) : 20 Nag L R 174 : 26 Cri L Jour 971 (F B), Local 
Governments. Maria. (The decision in A I E 1925 Nag 147 must be considered 

to have been overruled by this decision.) 

(’22) AIR 1922 Patl58(160): 6 Pat L Jour 644: 22 Cr.L.J.697,ilfifarjii v. Emperor, 
(’27) AIE 1927 Sind 175 (175, 176) : 21 S.L.E. 331, 28 Cr.L.J. 417, Motankhan v. 
Emperor. 

(’32) AIE 1932 Sind 165 (166) : 34 Cri L Jour 161, Emperor v. Bihan Dodo. 

(’23) AIR 1923 Cal 727 (732) : 50 Cal 939 : 25 Cri L Jour 27, Dibakanta Chatter jee 
V. Goiir Gopal. 

6. See cases cited in foot-note (5). 

7. (’38) 40 Pun L R 902 (903), Jhandu v. Emperor, 

(’38) AIR 1938 Lah 543 (544, 545) : 39 Cri L Jour 781 : 1 L E (1938) Lah 603, 
Mahomed Eawaz v. Emperor. (Further cross-examination of prosecution witnesses 
under S. 256 is niether a part of the prosecution case nor that of the defence case.) 
(’26) AIR 1926 Lah 154 (155) : 26 Cri L Jour 1418, Fazal Karim v. Emperor. 
(’29) AIE 1929 Lah 371 (371, 372) : 30 Cri L Jour 625, Emperor v. Nadir. 

(’24) AIE 1924 Lah 84 (88, 89): 4 Lah 61 ; 25 Cr.L.J. 801, B. A. Byrnes. Emperor. 
[But see (’26) AIE 1926 Lah 51 (51, 52): 26 Cr.L.J. 1370, Md. Sadigs. Emperor,] 

8. (’23) Am 1923 Mad 609 (609, 610, 611) : 46 Mad 449 : 24 Cri L Jour 547 (FB), 
Tarisai Bowther s. Emperor. (Overruling AIE 1922 Mad 512.) 
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Section 352 Oudh,® have held that such second examination, under this section, is 
Note 9 not necessary, the High Court of Madras iDroceeding on the ground 
that cross-examination after charge is really evidence for the defence 
and not for the ‘prosecution. The Allahabad High Court is also inclined 
to this view.^° The High Courts of Eangoon^’- and Patna^^ and the 
Judicial Commissioner’s Courts of Nagpur^® and Peshawar^^ have, on 
the other hand, held that a second • examination, after the cross- 
examination of the re-called witnesses, is necessary. 

When the accused enters upon his defence, the stage at which he 
must he examined passes. It is no compliance with the section if the 
examination takes place at a later stage.^^ This section has, therefore, 
no application and no fresh examination of the accused is necessary 
where, for example, a prosecution witness is re-called under section 257 
(after the accused has entered on his defence) and cross-examined,^*’ 
or where additional e\'idence is taken or ordered to be taken by the 
appellate Court under S. 428,^^ or where a court-witness is examined 
under S. 540 (see S. 540 Note 16), or where witnesses are re-called under 
S. 231 on an altered charge, after the accused has been called on for 

(’23) AIR 1923 Mad 694 (696) : 25 Cri L Jour 7, In re Thachroth Hydros, (S. 342 
does not make it legally incumbent on Magistrate to further question the accused 
— It may be highly desirable that he should so question the accused if the evi- 
dence contains new matter of importance.) 

9. (’25) AIR 1925 Oudh 422 (422, 423) : 28 Oudh Gas 130 : 26 Ori L Jour 1301, 
Emperor v. Brij Behari. (AIR 1923 Mad 609 (FB), Foil.) 

(’32) AIR 1932 Oudh 113 (113) : 33 Cri L Jour 811, Pitam v. Emperor. (Relying 
on AIR 1925 Oudh 422.) 

10. (’36) AIR 1936 All 319 (320) : 37 Or. L J. 710, Md. EafiqAhmadx. Emperor. 
(Re-cross-esamination after charge forms part of defence— Even assuming that 
accused should be re-esamined after re-cross-esaminatioh of witnesses, not so 
examining is mere irregularity.) 

11 . (’25) AIR 1925'Rang 363 (364) : 27 Cri L Jour 336, Ah Eliamig v. Emperor. 
(’29) AER 1929 Rang 331 (332, 333) : 7 Rang 470 : 30 Cri L Jour 1164, Szibbaya 

Naidu v. Emperor. 

[But see (’25) AIR 1925 Rang 258 (259, 260, 261) : 3 Rang 139 : 26 Cri E Jour 
1336, Nga Hla U v. Emperor.'] 

12. (’24) AIR 1924 Pat 791 (792) : 25 CxlBIoxxr 111, BhohhariSingliv. Emperor. 
[Held there was no sufficient compliance with the second part of S. 342.) 

13 . (’25) AIR 1925 Nag 44 (46. 47) : 20 Nag L R 174 : 26 Cri L Jour 971 (F B), 
Local Government v. Maria. 

(’24) AIR 1924 Nag 51 (52) : 25 Cri L Jour 713, Krishnappa v. Emperor, 

(’24) AIR 1924 Nag 301 (304, 305) : 25 Cri L Jour 41.7, Udhao Patel v. Emperor. 
(’28) AIR 1928 Nag 162 (164) : 29Cr.LJ.475, MahommadHayatKhanx. Emperor. 
(’33) AIR 1933 Nag 192 (193) : 34 Cri L Jour 340, Emperor v. Amirbi. 

14 . (’36) AIR 1936 Pesh211 (212):38Cr.L.J. 399, Hassanv. Emperor. (Examina- 
tion of prosecution witnesses includes also further cross-examination after charge.) 

15 . (’40) AIR 1940 Pat 295 (298) : 41 Cri L Jour 267, Feroze Kazi v. Emperor. 
(Accused examined after the conclusion of arguments — Procedure seriously pre- 
judices the accused and vitiates the trial.) 

(’25) AIR 1925 Cal 480 (480) ; 51 Cal 933 : 26 Cri L Jour 261, Surendra Lai v. 
Isamaddi. 

16 . (’30) AIR 1930 Cal 219 (219, 220) : 56 Cal 1157 : 31 Cri L Jour 406, Obedar 
Rahman v. Emperor. 

(’33) AIR 1933 Cal 594 (596) ; 35 Cri L Jour 226, Dharni Eanta v. Emperor. 
(Arguments had commenced.) 

17 . (’40) 41 Cri L Jour 356 (359) ; 1940 N L J 203 ; 186 Ind Cas QQ0,Nathu Singh 
V. Emperor. 

(’28) AIR 1928 Bom 200 (200) : 52 Bom 699 : 29 Cr. L. J. 972, Narayan Eeshav 
V. Emperor. 

(’25) AIR 1925 Pat 414(417,420) : 4 Pat 488 : 26 Cr.L.J. 811, Mohniddmv. Emperor, 
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his defence, though in all such cases it may he desirable that the 
Accused should be examined again.^*’ 

10. Examination after framing charge. — Provided the 
accused is examined after the prosecution evidence is completely closed, 
it makes no difference whether the examination takes place before or 
after the charge is framed.^ Where witnesses are examined after charge, 
the accused must be questioned, under this section, after the close of 
such examination.- 

11. “Evidence,” meaning of. — The word “evidence” in this 
section means evidence already given at the inquiry or trial at the 
time of the examination.^ 

12. Examination must be by the Court itself and not by 
others. — The Court alone is authorized to examine the accused person 
and the counsel for the complainant or the prosecution should not be 
allowed to take part in the examination.^ It is improper for a Slagistrate 
to base his examination on detailed instructions given by the counsel 
for the prosecution.- 

13. De novo trial — Examination by successor. — Where 
the Magistrate trying the case is transferred and his successor begins 
the trial once again, he should examine the accused once again under 
this section and cannot rest satisfied with the examination held by his 

18. (’22) AIR 1922 Pat 393 (39-1) : 1 Pat 54 : 23 Cr. L. J. 146, Shainlal Kahvar 
V. Emperor. 

19, (’36) AIR 1936 Pat 438 (439) : 37 Cr. L. J. 906, Sri Erishna Prasad v. Emperor. 
(When appellate Court orders additional evidence to be taken it will be quite pro- 
IK?r to direct a further examination of the accused at the same time.) 

•(’33) AIR 1933 Sind 49 (62) : 34 Cr.L..T. 591, Ibrahim v. Emperor. (Per Feixers, J. C.) 
iSce also (’37) AIR 1937 Rag 285 (287) : 38 Cr. L. J. 1058 : ILB (1937) Nag 541, 
Shcoram Idan v. Emperor. (Where a prosecution witness is re-called and re- 
examined under S.640, accused should be re-examined, but when a fresh witness 
is called by the Court, re-examination is not necessary.)] 

Note 10 

1. (’40) AIR 1940 Nag 283 (283) : 41 Cri L Jour 585, Bhamvarsingh v. Stikhram 
Singh. (Examination before framing charge is not compulsory.) 

•(’30) AIR 1930 Bom 241 (242) : 31 Cr. Jj. J. 743, Vishram Narayan v. Emperor. 
(Observation ofPatkar,J., in AIR 1929 Bom 447, to the contrary dissented from.) 

2. (’34) AIR 1934 Pesh 75 (75) : 35 Cri L Jour 1361, Anar Gul v. Emperor. 

(’28) 29 Cri L Jour 382 (383) ; 108 Ind Cas 381 (Lah), Baz Khan v. Emperor, 
(’,35) 36 Cr. L. J. 407 (407) : 153 Ind Cas 445 (Lah), Muhammad Din v. Emperor. 
'(’26) AIR 1926 Lah 551 (552) ; 27 Cri L Jour 1007 : 7 Lah 564, Lachhman Singh 

V. Emperor, 

Note 1 1 

1. (’92) 14 All 242 (253) : 1892 AWN 83, Queen-Empress v. Hargobind Singh. 

Note 12 

1. (’38) AIR 1938 Nag 283 (285) : 40 Cri L Jour 197 : ILB (1939) Nag 686, Na7ia 
Sadoba v. Emperor, (Where accused has not been adequately questioned the 
presence of his legal adviser cannot affect question of prejudice.) 

•(’30) AIR 1930 Lah 166 (167) : 31 Cri L Jour 560, Fagir Singh v. Emperor. 
(1886) 10 5Iad 121 (123), Queen-Empress v. Kamandu, (Complainant cannot exa- 
mine accused — Per Parker, J.) 

2. (’33) AIR 1933 Nag 269 (269) : 34 Cr. Li J. 1172, Krishna Murarilaly. Emperor 1 
(’34) AIR U34 Nag 213 (214, 215) ; 35 Cri L Jour 1457 : 31 Nag L R 49, Hari 

Krishna ji v. Emperor. (It can only be in exceptional circumstances that a Jlagis- 
trate should find himself obliged to accept suggestions from the prosecuting 
counsel as to the questions to be put.) 
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Section 342 
Notes 43-14 


predecessor.^ The High Coiiri; of Madras has held that a failure to 
examine the accused, where no new matter has been introduced in the 
de novo trial, does not vitiate the proceedings." 

14. Nature of examination contemplated by the section. — 
An accused person can he questioned under this section only ‘‘for 
the purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him"^ The real object of the section 
is to enable the Judge to ascertain from the accused- such explanation 
as he may desire to give, regarding any statements made by the 
prosecution witnesses or to elicit from the accused how he proposes to 
meet such evidence as, in the oj)inion of the Court, implicates him;" 
It follows that the section has no application where no evidence at all 
has been recorded on behalf of the prosecution,® or where no evidence 
implicating the accused has been given.'* The reason is that no 
explanation from the accused is necessary in such cases. The section 
has also no application where the purpose of the examination is 
something different from that specified in the section. Thus, an 
examination cannot he made of the accused for the purpose of getting 
from the accused the names of his witnesses, the nature of his evidence 
and the particulars of his defence.® The examination contemplated is 

Note 13 

1. (’27) AIR 1927 Lab 720 (720): 29 Cr.L.J. 125, Alchtar MoJiammads. Emperor. 

2. (’35) AIR 1935 Mad 22 (22): 58 Mad 427: ZQi Gv.h.Z .ZQl tMarudainulhuPada- 
iiachi V. Bagliava Sastri. 

Note 14 

1. (’02) 7 Cal W N 345 (351), King-Emperor v. Blmt Naih Ghose, 

(’78) 1 Cal L R 436 (436, 437), In the matter of Chinibasli Ghose, (Court is not- 
entitled to subject accused to severe cross-examination.) 

(’86) 10 Mad 121 (123), Queen-Empress v. Kamandtc. 

2. (’40) AIR 1940 Cal 250 {2oiy.AlGv.lt.^.t)QZ,TahasinuddinAhmcd'r.Emperor. 
(’80) 6 Cal 96 (102, 103): 6 C L R 521, Eosscin Buhsh v. Empress. 

3. ((’91) 13 All 345 (347, 348): 1891 AWN 102, Queen-Empress v. Haiothornc. 
(’84) 1884 All W N 106 (107), Empress v. Budha. 

(’S3) 1883 All W N 238 (238), Empress v. Baljit. 

(’93) 1893 Eat 679 (680), Queen-Empress v. Narayen. 

(’01) 5 Cal W N 864 (805, 866), Gya Singh v. Moliamed Saliman. 

(’25) AIR 1925 Lab 432 (433): 6 Lab 183: 26 Cr.L.J. 1236,Ro7!aTra?cv. J5??!?;cror. 
(’28) AIR 1928 Lab 88 (89) : 29 Gri L Jour 958, Jagindar Singh v. Agha Safdar 
AH Khan, (Examination at tbe stage of enquiry under S. 202 is bad.) 

(’34) AIR 1934 Lab 96 (96): 15 Lab 60: 35 Cr.L.J. 1394, Karani Din \\ Emperor. 
(Accused pleading guilty in summons-case — He can be convicted without taking- 
prosecution evidence — In sueb cases tbis section does not apply.) 

(’10) 11 Cri L Jour 193 (193): 4 Ind Cas 1126 (Mad), In re Sadayan. 

(’82) 1882 All W N 166 (166), Empress v. Kura. (Tbe question -was beld to be a 
matter of discretion.) 

[See also (’21) AIR 1921 All 282 (283, 284): 22 Cri L Jour 146, Ganga Saran v.. 
Emperor. (In tbis case tbe complainant only bad been examined, but not cross- 
examined by tbe accused.)] 

4. (’23) AIR 1923 Lab 225 (226): 4 Lab 55: 24 Cr.L.J. 693, Devi Dialv. Emperor i 
(’16) AIR 1916 Mad 407 (408): 16 Cr. L. J. 623: 39 Mad 770 (771), In re Ahibulla 

Bamithan, 

(’40) 1940 Mad W N 1105 (1107, 1108), Emperor v. Kuppammal. 

(’29) AIR 1929 Nag 350 (352) : 31 Cri L Jour 15, Shamlal v. Emperor. 

5. (’92) 14 All 242 (254, 255): 1892 AWE 83, Queen-Empressv.EargobindSingh. 
(’25) AIR 1925 Nag 403 (404, 405): 22 Nag L R 1: 27 Cr.L.J. 66, Mahadep Singh- 

V. Emperor. 
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not :i cro^s-cjcnminniioi} or an examination of inquisitorial nature'' for 
tlic purpose of ontraiiping the accused and of extracting from him 
damaging admissions, upon Trliich to build up the case,’ or to supply 


6. (’40) AIR 10i0Cv.l^o0(^nl) : 41Cr.Ij.J.5GZ, Tahashuiddv: A7t7ncd V. Emperor, 
C-iO) AIB 1940 :Macl 372 (375) : 1 L K (1940) JIad 514, In rc Annmnalai 2[tidali. 
(’63) -j All 253 (256) : 1SS3 A W’ N 25, Empress of India v. Talchnb Khan. 

(’92) 14 All 242 (253, 234) : 1892 A tV N S3, Qnccn-Emprcss v. Hargobind Singh. 
(’14) AIR 1914 Oudh 32 (37) : 15 Cri L Jour 474, Malik Husain v. Emperor. 
(’30) AIR 1930 All 17 (17) : 31 Cri L .Tour 8, Goli v. Emperor. 

033) AIR 1933 All 690 (695) ; 34 Cr. L..T. 967 ; 55 All 1040, JimiiMiav. Emperor. 
(’71) 16 .Snth IV R Cr 21 (22), Eevision of proceedings in the case of Dinno Boy. 
(’04) 6 Bom L R 94 (98), Emperor v. Anant Earain. 

(’80) 6 Cal 96 (102, 103) : 6 C L R 521, Hossein Baksh v. Empress. 

('83) 10 Cal 140 (143) : 13 C L E 358, Hurry Churn Chuckerhuity v. Empress. 
(’76) 1 Cal L R 436 (430, 437), In the matter of Ghinibash Ghosc. 

(1603) 1 Mad H C R 199 (200) Eee parte Yirabuthra Gaud. 

(’02) 7 Cal W R 345 (351), King-Emperor v. Bhut Nath Ghosc. 

(’25) AIR 1925 Cal 301 (369) : 52 Cal 522 ; 26CriL Jour 631, Bm2Jeror v. .'Rimaddi 
Naskar. 

(’10) 11 Cr. L. J. 171 (174) ; 5 Ind Cas 602 (Lah), Ahmad Tar Khan v. Emperor. 
(Questions regarding the line of defence held not justified.) 

(’21) AIR 1921 Lah 82 (33) : 2 Lah 129 : 07 Ind Cas 340 (342) : 23 Cri L Jour 388, 
Umar Bin v. Emperor. 

(’30) AIR 1930 Lah 166 (107) : 31 Cri L Jour 560, Fagir Singh v. Emperor. 

(’25) -VIR 1925 Xag 403 (404) : 22 Nag L R 1 : 27 CriLJour06, Mahadeo Singh v. 
Emperor. 

(’22) .4IR 1922 Lah 450 (450) : 23 Cri L .Jour 431, Nura v. Emperor. 

(’29) AIR 1929 Lah 382(384); 10Lah223:29Cr.L. J. 709, EflgirSinsf/iv.Emperor. 
(’10) 11 Cri L Jour 193 (193) : 4 Ind Cas 1126 (Slad), In rc Sadayan. 

(’03) 6 Oudh Cas 204 (210, 211), Sri Kishen v. King-Emperor. (Under the colour 
of an examination under S. 342, an accused person should not be examined, as 
if he v.-ere being examined as an approver.) 

(’04) 1 Cri L Jour 099 (700) : 7 Oudh Cas 191, Chedan v. Emperor. 

(’17) .iVIR 1917 Low Bur 58 (59) : 18 Cri L Jour 941, Nga Chit Tc v. Emperor. 
(’18) AIR 1918 Upp Bur 34 (39) : 3 Upp Bur Eul 3 ; 18 Cri L Jour 774, Nga San 
Nycin v. Emperor. 

(’30) .AIR 1900 Rang 351 (353): 8 Rang 372: 32 Cr.L.J. 23, H BaThcinY. Emperor. 
(’25) AIR 1925 Sind 110 (121) : 25 Cri L Jour 761, Topandas v. Emperor. 

(’30) AIR 1930 Sind 225 (229, 235) : 31 Cr. L. J. 1026, MohammadTusif v. Emperor. 
{’35) AIR 1935 All 717 (719) : 36 Cr. L. J. 773, Bhagwan Das v. Emperor. (Ses- 
sions Judge should not cross-examine accused to confront them with statements 
made to investigating officer.) 

7. (’84) 1884 -All W N 106 (107), Empress v. BudJia. (It is of great importance 
that the spirit as well as the letter of the provisions of law in this section should 
be appreciated.) 

(’80) 6 Cal 96 (102), Hossain v. Empress. 

(’66) 3 Bom H C E Cr 51 (53), Beg. v. J.'M. Diaz. 

(’78) 1 Cal L R 436 (436, 437), In the matter of Ghinibash Ghosc. 

(1863) 1 Mad H C B 199 (200) : 2 Weir 253, Ex parte Virabuthra Goud. 

(’98) 2 Cal W N 702 (717), Queen-Empress v. Bhairab Clmnder. 

(’80) 6 Cal L R 431 (435), Empress v. Behari Dal Bose. 

(’12) 13 Cri L Jour 283 (284) ; 14 Ind Cas 667 (Cal), Tufani Sheikh v. Emperor. 

(Questions to elicit confessional statement not to bo put.) 

(’13) 14 Cri L Jour 129 (130) : 18 Ind Cas 881 (Cal), Haidar AH v. Emperor. 

(’87) 10 Mad 295 (315) : 2 Weir 361, Queen-Empress v. Bangi. 

(’82) 5 C P L R Or 9 (10), Empress v. Nagia. 

(’82) 5 C P L E Cr 11 (11, 12), Empress v. ML Bhura. (It is not fair to obtain 
admission of an accused person by putting it in his mouth.) 

(’09) 9 Cri L Jour 56 (57) ; 4 Nag L R 163, Emperor y. Kissan Yessii. 

(’72-92) 1872-92 Low Bur Bui 320 (322), Nga Hmun v. Queen-Empress. 

(’93-1900) 1893-1900 Low Bur Eul 349 (352), Ali Hussan v. Queen-Empress. 

(’17) AIR 1917 Low Bur 137 (139) : 17 Cr. L. J. 316, Mating Po Nyun v. Mutn- 
kurpen Ghcity. (Proceedings under S. 476 — Accused can only be examined in 
accordance with provisions of S. 342 — He cannot properly be asked questions 
merely to elicit a statement as a foundation for ordering his prosecution.) 
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Section 8$2 
Notes 14-15 


a gap® in the case for the prosecation. The Magistrate or Judge cannot 
thus ask the accused under this section about his previous convictions.® 
The section is designed to secure that the Court, by the frame of 
its questions, perforins a double duty, vis 

(a) communicates to the accused to the full extent that may 

be necessary in each particular case, what is alleged 
against him in the prosecution evidence, and 

(b) ascertains from him what explanation or defence he. 

wishes to put forward in respect thereof.^® 

15. “ Question him generally on the case.” — As has been 
seen already in Note 2, it is imperative that the Court should question 
the accused generally on the case after the witnesses for the prosecution 
have been examined and before he is called on for his defence. There' 
is a difference of opinion among the High Courts as to what is meant 
by questioning “generally on the case.” According to one view, the 
word “generally” does not limit the nature of the questioning to one 
or more questions of a general nature relating to the case but means 
that the questions should relate to the whole case and should not be 
limited to particular part or parts of it; the law, therefore, intends 
that the salient yoints appearing in the evidence against the accused 
must be pointed out to him in a succinct form and he should be asked 
to explain them, if he wishes to do so.^ It may be that when a general 

8. (’40) AIR 1940 Cal 250(251):41 Gr.L.J. oC3, Tahasimtddin Ahncdx. Ejupcror, 
(’38) AIR 1938 Mad 904 (905) : 40 Or. L. J. 69, Snbha Bao v, Ycnlcaiaclialapathi 

Ahjcr. (The defect in the prosecution case cannot be sought to be cured by esa- 
miniug the accused under S. 342.) 

(’37) AIR 1937 Mad 209 (210) : 38 Cr.L. J. 323 : ILR (1937) Mad 358, Seshapani 
Ghetii v. Emperor. 

(’35) AIR 1935 Rang 509 (510):37 Cr. L. J. 328, Narayanan Chetf par x.E^nperor. 
(Magistrate is not entitled to question accused under S. 342 so as to get admis- 
sion of facts not proved in evidence — Nevertheless, admission made without any 
intimidation and with full understanding should be tahen against him.) 

(’99) 26 Cal 49 (51), Basanta Kumar v. Quecii-Emprcss. 

025) AIR 1925 Nag 403 (404) ; 22 N.ag L R 1 : 27 Cr. L. .1.06, Mahadeo Singh v. 
Emperor. 

(’01) 28 Cal 089 (693) : 5 C W N 670, Tasin v. E^nperor. 

(’30) AIR 1930 Pat 498 (499):9 Pat 504:32 Cr.L.J. 898, Ealumanjhi v. Emperor. 
(’04) 27 Mad 238 (240) : 2 Weir 408, Mohideen v. Emperor. 

(1900-02) 1 Low Bur Rul 292 (292), Tha Zan v. Crown. 

(’23) AIR 1923 Lah 225 (220) : 4 Lah 55 : 24 Cr.L.J. 693, Deni Dial v. Emperor. 
(’08) 8 Cr. L. J. 62 (63);4 Low BurRul 244:14 Bur LR 233, Go7t7i5rGjyiv.D7H2JC?-or. 
(’30) AIR 1930 Sind 225 (235) : 31 Cri L Jour 1026, Md. Yusif v. Emperor. 

(’20) AIR 1920 All 274 (275) : 42 All 522:22 Cr.L.J. 84, Mohan Singh v. E7nperor. 

9. (’01) 28 Cal 689 (693) : 5 C W N 670, Tasin v. Emperor. 

(1900-02) 1 Low Bur Rul 8 (8), Queen-Empress v. Nga Po Thet. 

(’02-03) 1 Upp Bur Rul Cr. P. Code 23 (23), Nga Te v. King-Emperor. 

(’04) 1 Cr.L.J. 227 (243):28 Bom 129:5 Bom LB 805, Emperor v. AUoomirjaHusa^u 
(’05) 2 Cri L Jour 227 (227) : 11 Bur L R 33, Nga Te v. E^nperor. 

10. (’04) 1 Cr L J 854 (858) : 17 C P L R 113, Empei'or v. Katay Kisan. 

(’18) AIR 1918 Nag 143 (145) : 20 Cri L Jour 12, Mt. Tani v. Emperor. 

Note 15 

1. (’33) AIR 1933 P C 124 (130) : 34 Cr. L. J. 322 (PC), Dzvarkanathv. Empei'or. 
(’40) AIR 1940 Cal 378 (380) : 41 Cr. L. J. 783, Emperor v. Jit Lai. 

(’37) AIR 1937 Rang 83 (86) : 38 Cr. L. J. 524 ; 14 Rang 666 (PB), Emperor v. 
17 Damapala. (Murder case — Dying person denouncing accused as his assailant 
in presence of accused and other witnessses — Accused keeping silent — Omission 
of Court at trial of accused to question him as to his silence is irregularity.) 
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question, as to whether ho wishes to say anything, is asked, ho will 
reply in the negative. If he does so, it will be no use asking further 
questions.- If on the other hand, it does not appear that he will refuse 
to answer questions, his attention must he drawn to the salient points 
and he should be questioned on these points.^ Merely questioning the 
accused generally, aS to whether he has anj'thing to saj^ or anything 
to add to what he has said before the committing Magistrate is, 
therefore, not a compliance with the section,^ esj)eeially in a complicated 

(’37) AIE 1937 Sind 221(224) : 38 Cr.L.J. 995; 31 S. L.E.470,rftairov.EOTpcror. 
(Approver stating that deceased caused injuries to him during fight — Magistrate 
failing to ask explanation from accused about injuries on his body — Failure to 
ask explanation upon such vital point necessitates retrial of accused.) 

(’36) AIE 1936 Nag 147 (148), Ramseshan v. Emperor. (The filing of a written 
statement does not abrogate the duty of the Court in this respect.) 

(’36) AIE 1936 Oudh 403 (407) : 37 Cr. L. J. 955 : 12 Luck 261, Mahomed Aim's 
V. Emperor, (Every piece of circumstantial evidence tending to incriminate 
accused should be pointedly brought to his notice.) 

(’25) Am 1925 Cal 361 (365, 369, 370) : 52 Cal 522 ; 26 Cr.L..T. 631, Eviperor v, 
Alimttddi Nashar. (Per Mukerji, J. ; Newbould, J., contra.) 

(’25) AIE 1925 Cal 980 (980) : 26 Cri L Jour 572, Shamlal Singh v. Emperor. 
(’33) Am 1933 Oudh 303 (308) ; 34 Cr. L. J. 568 (572) : 9 Luck 1, Sohan Lai v. 
Emperor. (Belying upon AIE 1933 P C 124.) 

(’34) AIE 1934 All 735 (738) : 36 Cri L .Tour 33, Eaglmbar Daijal v. Emperor. 
(’12) 13 Cri L Jour 226 (233) : 14 I. C. 418 : 36 Mad 159, In re Basrur Venkata 
Row. (Where a letter is to be used ns genuine, which is not proved, the Court 
should ask the accused about it and put him questions respecting its significance; 
otherwise it ought to be ignored or a favourable construction put upon it.) 

(’18) Am 1918 Kag 143 (145, 146) : 20 Cri L Jour 12, Mt. Tani v. Emperor. 

(’24) AIE 1924 Nag 301 (305) : 25 Cri L Jour 417, Vdhao Patel v. Emperor. 

(’18) Am 1918 TJpp Bur 34 (39) : 3 Upp Bur Eul 3 : 18 Cr. L. J. 774, Nga San 
Nyein v. Emperor, 

(’24) AIE 1924 Bang 172 (173) : 1 Bang 689 : 25 Cr. L. J. 487, Maung Email v. 
Emperor. 

(’80) Am 1930 Bang 114 (118, 119) : 7 Bang 821 : 31 Cr, L. J, 387, Maung Ba 
Chit V. Emperor. (Prosecution mainly based on contents of documents capable 
of more than one explanation — Accused should be specifically asked as to what 
is their explanation of the doubtful passages in the more important documents.) 
(’30) Am 1930 Sind 225 (229) ; 31 Cr. L, J. 1026, Md. Yusuf v. Emperor. (Per 
Percival, J. C.) 

[See also (’33) 34 Cr. L. J. 411 (412) : 142 I. C. 785 (Nag), Emperor v. Baliram. 
(Court taking into consideration certain circumstances appearing in theprosecu- 
tion evidence against the accused without drawing his attention to them in his 
examination under S. 142 and calling upon him for an explanation — Eeld it was 
a serious error.)] 

2. (’36) Am 1936 Nag 147 (148), Ramseshan v. Emperor. (Accused refusing to 
answer beyond what was stated in written statement — Detailed examination on 
points against accused useless — There is no prejudice to accused if there be no 
detailed examination.) 

3. (’25) Am 1925 Cal 361 (369) : 52 Cal 522 : 26 Cri L Jour 631, Emperor y.Ali- 
muddi Naskar, (Per Mukerji, J; Newbould J., contra.) 

4. (’40) Am 1940 Mad 1 (4, 5) ; 41 Cri L Jour 369, In re Kanakasabai Pillai, 
(Murder trial — Sessions Judge reading out to the accused precis of the evidence 
in one breath and asking him whether he wants to say anything — Eeld, no 
sufficient compliance with the section.) 

(’36) AIE 1936 Mad 715 (716) : 38 Cr.L.J. 45: 59'Msi.d^22,InreSangamaNaicker. 
(’36) Am 1936 Mad 628 (629) : 37 Cr.L.J. 1107: 59 Mad &22n,Ohinnu'v. Emperor, 
(’24) Am 1924 Nag 301 (305) : 25 Cri L Jour 417, TJdhao Patel v. Emperor. 

(’25) AIR 1925 Cal 980 (980) ; 26 Cri L Jour 572, Shamlal Singh v. Emperor. 
(’31) Am 1931 Lah 153(154) : 32 Cri L Jour 708, Bhim Sen v. Emperor. 

(’18) Am 1918 Nag 143 (146) : 20 Cri L Jour 12, Ml. Tani v. Emperor, 

(’24) Am 1924 Pat 791 (792) : 25 Cri L Jour 711, Bhokhari Singh v. Emperor. 
(’25) Am 1925 Pat 342 (345) : 26 Cri L Jour 716, Burga Bam v. Emperor. 

(’24) Am 1924 Bang 172 (173):lEang689:25Cr.L,J.487,irp. H'lnoji v. Emperor, 
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Section 352 case.® According to another view, a general question, “you have heard 

Note IS the evidence ; what is your defence,” or “have you anything to say" 

is a sufficient compliance with the section.® It was held in the under- 
mentioned easo^ that, according to the practice prevailing in the 
province of Jlladras, putting specific questions was not necessary hut 
a general question was enough. In Kallam Narayana v. Emperor,'^ 
Mr. Justice Reilly observed as follows : 

“It is a very clifiicnll duty and a duty which has to be perfonned with the 
greatest caution so that without the slightest flavour of cross-examination, without 
asking anything which ni.ay lead the accused to incriminate himself, the important 
points against him may bo brought to his notice and he mny have an opportunity 
of explaining them. The task is such a difiicult one that, when the accused is 
represented by counsel, it is often in his interest that the Judge should formally 
comply with the section b^’ .asking a general question and then leave the accused’s 
counsel to offer explanations on his behalf in the way most favourable and least 
dangerous to him.” 

According to a third view, the question as to what must be the 
nature of the questions to be put depends upon the circumstances of 
each case ; it would however be a sufficient compliance with the section 
if the accused is given an opporiwiity of explaining the circumstances 
appearing against him ; it is neither necessary nor desirable to examine 
the accused in detail so as to enable the prosecution to talco advantage 
thereof.® 

In Dioarlcanaili Varma v. Emperor, Lord Atkin observed as 
* follows : 

"The other question is n gencrnl question whether there was anything else 
he desired to say about the charges ortho evidence. The learned Chief Justice 
told the jury that the absence of blood in the body cavity was a vital point. If so, 
it is plain that under S. .‘J42 of the Code, it was the duty of the examining Judge 
to call the accused’s attention to this iioint and ask for an explanation.” 

The first of the three views set out above must, in the light of 
the Privy Council decision, be accepted ns correct. After the above 
Privy Council decision, the Madras High Court adopted this view in 

(’24) AIR 1924 Oudh 111 (112): 21CriLJour GGl, 'Naycsliar Prasad v. Emycror. 
(Accused stating in answer to general questions, “ily evidence in cross-case is 
correct. I have no more to say” — Examination held improper.) 

5 . (’3S) AIR 1938 Nag 2S3 (285) : 40 Cri L Jour 197 : ILR (1939) Nag G8G, Nana 
Sadoha v. Emycror. 

(’30) AIR 1930 Rang 114 (118) : 7 Rang 821 ; 31 Or. L. J. 387, Maujig Ba Chit 
V. Emycror. 

6. (’2G) AIR 192G Cal 424 (424): 26 Cri L Jour 1510, Bes Muhammad Em jicror, 
(’27) AIR 1927 Nag 71 (71, 72): 27 Cr.L.J. 181, IVasudcowEmycror. (Newbould, J., 

in AIR 1925 Cal 361, followed.) 

(’23) AIR 1923 Pat 91 (93, 94): 23 Cri L Jour 23B, Panchii Glmvdlmjy. Emperor. 
(When accused is defended by legal practitioner, lengthy examination ought not 
to be held.) 

(’25) AIR 1925 Pat 389 (389) : 2G Cri L Jour G82, Banaynali Kumar v. Emperor. 

7 . (’27) AIR 1927 Mad G13 (G13, 614) : 28 Cr. L. J. 380, Bamasivami v. Emperor. 

8. ^33) AIR 1933 Mad 233 (238):56 Mad 231:34 Cri L Jour 481. 

9. (’40) AIR 1940 Mad 372(375):! L R {lMG)Me.d5U,InrcAnnamalai Miidali. 
(When it is clear that the accused has understood all the points against him and 
has tried to explain them, the failure to put to the .accused all the items of evi- 
dence leading to the inference of his guilt is immaterial.) 

(’25) AIR 1925 Pat 713 (71G) : 4 Pat 459 : 2G Cri L Jour 954, Md. Nasiruddin v. 
Emperor, 

10. (’33) AIR 1933 PC 124 (130): 34 Cri L Jour 322:14210 335: 14 PLT305 (PC). 
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the cases cited below.^^ But in a later decision,’- the Privy Council 
rlecision was distinguished and it was held that where the accused has 
shown by his replies that he has understood all the lioints against him 
and has attempted to explain them, the failure of the Judge to put to 
him all the items of evidence leading to the inference of his guilt 
is not material. 

A long composite question should not he asked, but separate 
■questions on the various points should be put and the explanation of 
the accused asked.^” 

16. “Without previously warning the accused.” — The 

section does not require, as in the case of statements taken under s. 164, 
that the accused shall be warned of the consequences of the statements 
he makes. It has, however, been held in the undermentioned case’ 
that it is extremely desirable that the Magistrate should follow the 
practice in England and warn the accused that they are not obliged 
to answer unless they desire to do so. 

17. Examination of pleader of accused. — There is a conflict 
of opinions as to whether this section enables the Court to examine 
the pleader of the accused in cases where the personal attendance of 
the accused has been dispensed with under s. 205. According to the 
High Courts of Allahabad,’ Calcutta- and Madras® the examination 
must be of the accused in verson, who should be directed under 
sub-s.(2) of s. 205 to be present for the j)urpose. The High Courts of 
Bombay’ and Rangoon® and the Judicial Commissioner’s Court of 
Sind” have, on the other hand, held that the Magistrate is not bound 
to examine the accused personally in such cases. 

18. Written statement of accused, if sufficient. — Under 
the Code of 1861, where the examination of’ the accused was in the 
discretion of the Court, it was held that where a written defence was 

11. (’40) AIR 1940 RIad 1 (4, 5) : 41 Ori L Jour 369, In re Kanakasabai Pillai. 
•(’36) AIR 1936 Mad 629(630): 37 Ori L Jour 1074: 59 Mad 63l7i,InreNarasir7iha. 
(’36) ATR. 1936 Mad 715 (717): 38 Cr.L.J.45:59Mad622,I?i7-cSo7tg07na Naicker. 
(’36) AIR 1936 Mad 623 (629): 37 Cr.L.J. 1107: 59 Mad 62975, ChinnuY. Emperor. 

(Important circumstances which, if unexplained, would lead to his conviction 
should be pointed out to the accused especially in cases of circumstantial evidence.) 

12. (’40) AIR 1940 Mad 372 (375) :ILR (1940) Mad 514, l7i7-e.47575a775aloiiir«daH. 

13. (’27) AIR 1927 Lah 650 (650, 651) : 28 Cri L Jour 767, Hasni v. Emperor. 

Note 16 

1. (’26) ATR, 1926 Mad 570 (572, 573) : 27 Cri L Jour 311, In re Kannammal. 

Note 17 

1. (’34) AIR 1934 All 693 (694) : 35 Or. L. J. 879, IsUicar Das v. Bliagivan Das. 

2. (’26) AIR 1926 Cal 430 (431) : 26 Ori L Jour 1032, Messer Bcpari v. Emperor. 

3. (’21) ATR. 1921 Mad 079 (680) : 23 Cri L Jour 697, In re Nainamalai Konan. 

4. (’26) AIR 1926 Bom 218 (220) : 27 Cri L Jour 440 : 50 Bom 250, Dorabshah 
Bomanji v. Emperor. 

(’34) AIR 1934 Bom 212 (212) : 35 Cri L Jour 1035, Emperor v. Jaffar Cassnm. 
(S. 342 must bereadsubjeottoprovisionsof S. 205 — Magistrate permitting accused 
to appear by pleader under S, 205 — He is not bound to question accused personally.) 

5. (’27) AIR 1927 Rang 73 (73) : 4 Rang 506 : 28 Cr. L. J. 226, Matmg Po Nyein 
V. Haka Svigh. (Personal attendance of accused under S. 205 dispensed with — 
Personal attendance should not be insisted on for examination under f3. 342.) 

6. (’13) 14 Cr.L.J, 272 (272) : 19 I. C. 544 : 6 SindLR 206, Emperor\.Mt. Jamal 
Khainn. (Do.) 
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given, it was not necessary for the Magistrate to examine the accused 
orally.^ The latter part of the present section is, however, as has been 
seen already, mandatory, and the accused is not entitled, as of right, 
to put in a written statement in lieu of answers which he may give to 
questions put to him under this section,” It has been generally held 
that this section contemplates an of-al examination,® that a written 
statement of defence cannot he allowed to take the place of the 
examination, which this section imperatively orders the Court to- 
make,^ and that the practice of taking such statements is pernicious'* 
and entirely irresponsible.® A written statement drafted by the 
accused’s legal adviser, for instance, can never have the same value as 
answers coming directly from the accused’s mouth.^ In the undermen- 


Note 18 

1. (’71) IG Sutb W E Cr 53 (53), Dila Miindul v. Rally Shaha. 

2. (’29) AIR 1929 Bom 29G (300):53 Bom 479:31 Cr.L.J. G5,E77ipcrorv.C.E.Rmg^ 

(’17) AIR 1917 Cal G87 (G92): 17 Cr.L.J. 9, Deputy Legal Bcmcmbranccr, Bchar 

and Orissa v. Malitlcdhari Singh. 

(’IG) AIR 1916 Cal 633 (G41): 16 Cr. L. J. 724, Emperor v. Dteijendra Chandra. 
(Putting in of a written statement instead of answering questions is particularly 
to be deplored.) 

3. (’31) AIR 1931 Mad 241 (242): 32 Cr.L.J. 757, Nataraja Mudaliar v. Devasi- 
gamoni Mudaliar, 

4. (’36) AIR 1936 Nag 147 (14S), Bamseshan v. Emperor. (The filing of written 
statement does not abrogate the duty of the Court to put to the accused various 
points against him.) 

(’03) 1903 All IV N 1 (1), Emperor v. Ansuiya. 

(’33) AIR 1933 All 690 (095); 34 Cr.L.J. 967: 56 All 1040, Jhabxoala v. Emperor. 

(’25) AIR 1925 Pat 378 (380, 381): 4 Pat 231: 26 Cr. L. J. 932, Bhagxvat Singh v. 
Emperor. (But when the accused refuses to answer a question, the Magistrate is 
not bound to go on ashing questions especially when a written statement is put 
in at the time, meeting the points of the prosecution.) 

(’21) AIR 1921 Pat 374 (375): 22 Cri L Jour 460, Bamnath Bai v. Emperor. 

(’21) AIR 1921 Pat 415 (418): 22 Cri L Jour 442, Moinuddin v. Emperor. 

(’22) AIR 1922 Pat 5 (G); 23 Cri L Jour 114, BalJcesar Singh v. Emperor. 

(’34) AIR 1934 Nag 213 (214,215): 35 Cr.L..7. 1457:31NagLR49, Eari Krishnaji 
V. Emperor. 

(’24) AIR 1924 Nag 301 (306): 25 Cri L Jour 417, Udhao Patel v. Emperor. 

(’16) AIR 1916 Cal 18S(214):42 Cal 957:16 Cr.L.J. 497, Amriialal Hazrar. Emperor. 

^20) AIR 1920 Pat 471 (479); 5 Pat L J 430: 21 Cr, L. J, 705, Baghu Bhumij v. 
Emperor. 

(’21) 22 Cr.L.J. 276 (279); 60 Ind Cas 676 {fil^)t^!ih),Earnama Singh v. Emperor. 

(’21) AIR 1921 Mad 679 (680): 23 Cri L Jour 697, Ixi re Nainamalai Eonan, 

[See (’26) AIR 1926 Pat 566 (567 , 568) : 27 Cri L Jour 1041, Emperor v. Zahir 
Eaider. (There is no provision in law for the accused filinga w’ritten statementin 
a sessions trial.)] 

5. (’36) AIR 1936 Oudh 405 (407) : 37 Cr. L. J. 955 : 12 Luck 2Q1, Mahoxned AniS' 
V. Emperor. (Practice of taking written statements instead of examining the 
accused condemned.) 

(’16) AIR 1916 Cal 633 (641): 16 Cr. L. J. 724, Emperor v. Dwijendra Ghandra. 

6. (’17) AIR 1917 Cal 687 (692): 17 Cr.L.J. 9, Depxcty Legal Bexncmbranccr, Behar 
and Orissa v. Maiuhdhari Singh. 

7. (’36) AIR 1936 Oudh 405 (407): 37 Cr. L. J. 955: 12 Luck 261, Mahomed Axiis 
V, JB 77 :peror. (Written statements filed on behalf of accused persons are evolved out 
of the brains of the counsel for the accused helped by the pairohars and friends 
of the accused, and seldom represent the ideas of the accused or the facts as 
known to the accused.) 

(’36) AIR 1936 Pat 626 (627): 38 Cri L Jour 2, Ghandreshwar Prasad v. Arunen- 
dra Mohan. 

(’16) AIR 1916 Cal 633 (041); 16 Cr. L, J. 724, Emperor v. Dwijendra Ghandra. 
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tioned cases,® however, it was held that the filing of a written statement 
of defence dispensed with the necessity to examine the accused orally 
under this section. It is submitted that this view is not correct and is 
against the general trend of opinion. 

The immunity under sub-s.(2) of the section does not extend to 
a written statement filed by the accused. See also Note 12 under s. 25G, 

19. Examination by committing Magistrate. — A committing 
j\Iagistrate is bound, before commitment, to examine the accused, as 
required by this section. The words, “and he has (if necessary) examined 
the accused” in S. 200 of the Code cannot be taken as giving a discretion 
to the Magistrate, who intends to commit, to examine the accused.^ 
The Calcutta High Court, however, has in the undermentioned case,*'"' 
held that the mandatorj- provisions of this section apply only to the 
Sessions Court in such cases, as it is in that Court that the accused 
is called on for his defence. A similar view has also been taken by the 
Judicial Commissioner’s Court of Sind." See also section 2S7 and 
Notes thereon. 

20. Examination of accused in sessions trials. — The section 
is a general provision applicable to trials in all cases including sessions 
cases, and even whore the accused has been examined generally by the 
committing Magistrate, the Sessions Judge is bound to examine tho 
accused in the trial.^ It makes a considerable difference to listeners, 
like the jury, whether a statement before the Magistrate is read out in 
Court, or whether an accused person is carefully examined in the pre- 
sence of the jury and his answers and demeanour noted by the jury." 

8. (’30) 31 Cr.L. J. 171 (172); 120 Ind Cns 753(Pat), Qmdial Singh v. Bhola BaheaU 
(’25) Am 1925 Pat 414 (417) : 4 Pat 488 : 20 Cr. L. J. 811, Saiyid MoUxiddxn v. 
Emperor. 

(’22) Am 1922 Pat 388 (389): 23 Cr.L..T. 703: 1 Pat 31, Bir Tilaxoan v. Emperor. 

, (Filing of written statement showed that accused was not prejudiced.) 

[See also (’37) Am 1937 Nag 07 (08) : 38 Cr. L. J. 354 : I L R (1937) Nag 228, 
Btidlndal v. Emperor, (Accused under S. 342 can only be examined if he is 
willing to answer questions put by Court — Accused declining to make statement 
hut preferring to file written statement controverting nil the points in prosecu- 
tion evidence — There is no violation of S. 342.)] 

Note 19 

1. (1900) 23 Mad 030 (037) : 2 Weir 253, Queen-Empress v. Pandara Tevan. 
la. (’35) ATO 1935 Cal 605 (006) : 02 Cal 475 : 30 Cri L Jonr 1340, Emperor v. 

Ajahar Mandal. (Omission to examine accused in committing Court held not to 
amount to illegality.) 

2. (’21) AIR 1921 Sind 131 (132): 10 S.L.R. 201:25Cr.L.J.191,Di?»rv.E?7;!pcror. 
(It is not obligatory on the committing Court to examine accused under S. 342. 
It is, however, highly desirable that the committing Magistrates should adhere 
to the provisions of S. 342.) 

(’17) AIR 1917 Sind 24 (24) : 11 Sind L R 52 : 18 Cri L Jour 913, Emperor v. 
Dosu. (Examination of accused prior to commitment is in the discretion of the 
Magistrate.) 

Note 20 

1. (’20) AIR 1920 Pat 471 (477, 478): 5 Pat L Jour 430 : 21 Cr. L. J. 705, Baghio 
Bhumij V. Emperor. 

(’26) Am 1926 Oudh 57 (58) : 26 Cr. L. J. 1576, Emperor v. Mahammad Sliafi. 
(’03-04) 2 Low Bur Rul 115 (116, 117), Bga Thel U v. King-Emperor. 

(’27) Am 1927 Rang 19 (19) : 4 Bang 361 : 27 Cr.L.J. 1364, Emperor v. Nga Po Bxju. 
(’07) 6 Cri L Jour 74 (75) ; 9 Bom L R 730, Emperor v. Rapt Ahilaji. (It has, 
however, been observed that the proposition was open to serious doubt.) 

2. (’26) AIR 1926 Oudh 57 (58): 26 Cr.L.J. 1576, Emperor v. Mahammad Shafi. 


Section 352 
Notes 18-2(^ 



Section 352 
®[otes 20-22 


1882 POWEE TO EXAMINE THE ACCUSED CCH. 21. 

A contrary view has, ho^Yever, been taken in the undermentioned 
case,® based upon the interpretation of the w'ords, ‘‘if any" used in 
S. 289 of the Code. It is submitted that this view is not correct. The 
words, ‘‘if an 3 '” in S. 289 should not be construed as conflicting with 
this section. Section 289 must he taken to contemplate the case in 
which there are no circumstances for the accused to explain."* See 
also section 289 Note 3. 

21. Refusal to answer — Sub-section (2). — An accused person 
is entitled to refuse to answer questions put to him under this section,*- 
and when he does so, the Court is not bound to go on questioning him.® 
Nor should the Court hold inquisitorial proceedings against him in 
such a case.® 

Where an accused declines to answer questions put to him under 
this section, the fact should be noted on the record."* 

Although an accused is entitled to refuse to answer, such refusal 
may often be attended with grqat risk to him, inasmuch as the Court 
and the jury, if anj-, maj* draw such inference against him from such 
refusal as it thinks just.® An innocent man cannot -^-ell injure himself 
by a truthful explanation of the circumstances appearing against him.®“ 
An accused person does not render himself liable to i^unishment 
by refusing to answer questions put to him.® 

As to w'hether an accused person can refuse to sign the record of 
his examination under s. 361, and the effect of such refusal, see s. 361, 
Note 10. 

The fact that the accused declines to make a statement will not 
necessarily indicate that he -would not like to answer specific questions.’^ 

22. Giving false answers — Sub-section (2). — An accused 
person does not, bj' giving false answers to the questions put to him 
under this section, render himself liable to punishment. The resort to 

3. (’09) 10 Cr.L.J. 325 (339) : 3 Ind Gas 625 (Gal), Klmdiram Bose v. Emperor. 

4. (’03-04) 2 Low Bur Eul 115 (IIG), Nga Thct U v. King Emperor. 

Note 21 

1. (’31) ATE 1931 Lali 178 (181, 182) : 32 Gr.L.J. 684, Shcr Jang v. Emperor. 
[See also (’06) 3 Cri L Jour 134 (135) (Lab), Mr. A v. Emperor. (A counsel may 

legally advise the accused not to answer.)] 

2. (’37) AIE 1937 Nag 67 (67, 68): 38 Gr.L.J. 354: ILE (1937) Nag 228, Btcdhulal 
V. Emperor. (Accused declining to answer questions and preferring to put in 
written statement — No examination under S. 342 is possible.) 

•(’36) AIR 1936 Nag 147 (148), Bamscslian v. Emperor. 

(’25) AIE 1925 Pat 378 (381) : 4 Pat 231 : 26 Cri L Jour 932, Bhagwat Singh v. 
Emperor. (Especially where a written statement has been put in.) 

3. (’30) AIR 1930 Cal 209 (212) : 57 Cal 1074 : 31 Cr.L.J. 903, Prafulla Kumar 
V. Emperor. 

4. (’71) 15 Suth IV E Cr 16 (17), In re Gopal Hajjam. 

5. (’40) AIE 1940 Cal 250 (251) : 41 Cr.L.J. 563, Tahsinnddin Ahmad \. Emperor. 
■(’16) AIR 1916 Cal 633 (641) : 16 Cr.L.J. 724, Emperor v. Dwijendra Ghandra. 
■(’31) AIR 1931 Lab 178 (181, 182) : 32 Cri L Jour 684, Sher Jang v. Emperor. 

(He cannot defeat tbe ends of justice by refusing to answer.) 

5a. (’16) AIR 1916 Cal 524 (525) : 16 Or. L. J. 576, Emperor v. Eagendra Nath. 

5. (’99) 1 Bom L E 435 (436), Qiieen-Emprcss v. Jayapa Nagappa. (Same rule 
applies to bis examination by a police patel.) 

7. (’30) AIR 1930 Cal 209 (212) ; 57 Cal 1074 : 31 Cr.L.J. 903, Prafulla Ezimar 
.V. Emperor, 
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41 false defence -will, liowcver, afToct ihe credit to be aitucbod to the 
case of the accused and raise an inference aitainst Iiijii, ihough this will 
not relieve the Court from the task of attcmi)ling to arrive at a sound 
•conclusion from the whole evidence, inasmuch as, notwithstanding hi‘^ 
false defence, the accused may he innocent of the oiTonce charged.^ 

23. Answers given to be taken into consideration. — 
Where facts are put forward on behalf of the ]>rosocnlion. which, 
nnless explained, justify an inference of gnilt being drawn against 
the accused, it is both lawful and proper for the Court to consider 
the explanation of those facts, which the accused jiuts forward in hi.s 
•defence.^ In cases of circumstantial evidence, the Court siionld alway.s 
take the explanation of the accused into comsidoration." Tiie burden of 
proving an cxccjition under the Penal Code is on tiie accused" and in 
£uch cases, the circumstances, with his statement, may he suflicient to 
establish the exception in his favour.* 

The proof of a case against the accused must dejieud, not on the 
nhsonce of an exjilanation on his part, hut upon the positive aflirmative 
evidence of his guilt given by the prosecntion." Whore, however, the 


Note 22 

J. [Sf« (’08) 18G8 I’lin He Xo. 22 Cr, p. ,12 (G.'i), Jchnr.n'.r Kir.n \ , Cnin 
(‘00) ISOO I’uu I!p No, 21 Cr, p. -17 (-10), v. ilar^a^ Uni.'i 

[Sec nho (’21) Allt 1021 Lab 80 (00) : 22 Cr. L. J. .'0.7, J/nn v. Einicror. 
(No inference ft'; to euilt of accu?cd c.an l.c niTe-'Uiily draun fioin an enonrou- 
or a fals-c slatonirnt made bv him.)] 

Note 23 

1. (’1C) AIll 1010 Ail G;) (G1) : 17 Cri L .four 2:i, AUUil v. Kinicror. 

.(’20) Allt 1020 All 72 (7.8, 71) : 21 Cri L ,1onr -IIO, Jamko J'crchnd v. Evti^cror. 

iSce (’18) AIH 1018 Cal OM (315); 10 Cri L .four HI,' .-fr/jrvi/ Ah v. Emreror.'] 

2. (’20) AIR 1020 Horn 71 (7.'!) : .fO Rom 878 : 27 Cr.L..l. lU.Emrcror v. Abilul Gam. 

3. (’1-i) AIR lOM Cal .732 (.733) ; 15 Cri rj.Toiir27G, Pan: Eriras v. Empero). 
(’27) .MR 1027 Cal 321 (320) : 28 Cri L.Tour 33 1, Adam Ah v. Emjtcror. (OiniK 

to e.^tablisii circumstances jnstifyin," c.xcrci'-e of rieht of private defence i.s on the 
ncciifed.) 

.(’29) AIR 1929 Cal 34G (318) : .70 Cn! lOi:! ; 31 Cri I. .lour 300, ^[uhavtvtad Gal 
V. Fa:hii Karim. 

(’88) 1888 I’un Rc No. 1 Cr, p. 1 (2), Alia IlaJ.-hah v. Enijmcrs. 

(’87) 1887 Run Re No. 27 Cr, p. o‘2 (<7.7), Khuda Pahhsh v. Emjircfs. 

(’81) 1881 Tun Rc No. .11 Cr, p. 87 (01). Halim v. ^Imprr.w. 

('32) AIR 1032 Lab 11 (12) : .33 Cri I. .four 180, I' mar Khan v. Emperor. (tTi\a\o 
and sudden provocation.) 

.(’24) AIR 1024 Lab 733 (731) : 2.7 Cr. h. .T. 1005, Kahar Sinnh v. Emperor. (Do.) 
,(’25) AIR 1025 Lab 309(400);G Labl71:27Cr.L..T.438,Ji’oWm vJKnprror. (Oo.) 
(’27) AIR 1927 Lab 780 (787) : 28 Cri L ,Tour 838, JIazura Sinnh v. Emperor. 
(Right of private defence.) 

•(’15) AIR 1915 Jfad 2.70 (250) : 15 Cri L .Tour in. In rc Narisi Deddi. (Lo.) 

(’12) 13 Cri L .Tour *170 (471) : 15 I. C. 310 (Mad), Vccrana Kadan v. Emperor. 
(’33) 34 Cri L .Tour 401 (400) : 1-12 Ind Cas 7‘41 (Nag), Sulcman v. Emperor. 

(’28) AIR 1928 Nag 58 (02) : 28 Cri L .Tour 900, Snrajmal v. Pamnath. 
i’d'd) AIR 193.3 Rang I-IO (143) : 31 Cri L .Tour 783, Nga Da Shin v. Emperor. 
(’20) AIR 1929 Sind 00 (02) : 23 Sind L R 210 : .30 Cr. L. .T. 548, Allahbtu: Khan 
V. Emperor. 

•[Sec ('21) AIR 1921 Had 30.3 (303) : 22 Cri 1. .Tour 013, In re Pajaijm-] 

[See also ('13) 14 Cri L .Tour 440 (441) : 20 I. C. COO (L R), Emperor v. Stella. 
(Burden of proving facts, which arc peculiarly within the sole knowledge of 
accused, is on him.) 

(’27) AIR 1927 Cal .409(409): 28 Cri L .Tour 409, jF/nrcndm Kumar \. Emperor.)] 
See also S. 271 Note 9. 

4. (’27) AIR 1927 All 110 (110) : 27 Cri L .Tour 1395, Mangalia v. Emperor. 

5. (’24) AIR 1924Cal257(283):25Cr.L..T.817(FB),J!;jHpcror x.Barendra Kumar. 
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■prosecution evidence pt'ima facie establishes his guilt or involves him 
in considerable suspicion, his absence of explanation may give rise to 
an inference against him.® But when the prosecution evidence is entirely 
untrustwortl^', it is not open to the Court to rely upon the admissions 
of the accused made in a statement under this section and to base a 
conviction thereon 

The answers given can only be “taken into consideration” in the 
inquiry or trial, in which they are given. They cannot be allowed to 
fill up a gap in the prosecution evidence; the j)rosecution must make 
out its case by evidence.” Thirs, where in a prosecution for defamation, 
no evidence was let in to prove publication, it was held that the 
admission of publication, made by the accused in his statement under 
this section, was not sufficient to fill up the gap in the prosecution 
evidence.® Similarly, in a prosecution for murder, where the prosecution 
evidence is not sufficient to connect the accused with the murder, the 
gap cannot be filled up by an admission made by the accused in his 
examination under this section.®® The Lahore High Court has in the 
undermentioned case®^ expressed a doubt whether the same principle 
would apply to a written statement lodged by the accused of his own 
accord. 

Where the answers given satisfactorily explain the prosecution 
evidence, there can be no conviction; if they do not rebut the prosecution 
evidence, the Court will convict; but in any case the Court cannot 

6. (’18) AIE 1918 Mad 111 (115) : 19 Cri L Jour 189, E, D. Smith v. Emperor. 
(Where, the only alternative theory to guilt of accused is a remote possibility, 
which if correct, he is in a position to explain, the absence of any explanation 
must be considered in determining whether the possibility may be disregarded 
or taken into account.) ■ 

(’19) AIE 1919 Oudh 160 (174) : 20 Ori L Jour 465, Suskil Ghandra v. Emperor. 
Cl4) AIE 1914 Sind 111 (112) : 7 Sind L E 109 : 15 Cri L Jour 497, Isharsing 
Sawansing v. Evipcror. (Force of suspicious circumstances is augmented in 
absence of explanation.) 

[Sec (’24)AIE1924 Cal 2o7(283):25 Cr.L.J. 817(FB), jEwzpe?’or wBarendra Kiwiar.l 
6a. (’37) 1937 M W N 569 (570), Krislmayya v. Emperor. 

1 . (’37) AIE 1937 Mad 209 (210) : 38 Cri L Jour 323 : I L E (1937) Mad 358, J7i re 
Sesliapani Ghetty. 

(’36) AIE 1936 Lah 28 (29) ; 37 Cri L Jour 428, Hasham v. Emperor. 

(’28) AIE 1928 Oudh 373 (373) : 29 Cri L Jour 763, Bameshwar v. Emperor. 

(’29) AIE 1929 Sind 255 (256) : 24 Sind L E 10 : 30 Cr. L. J. 1135, Saleh v. Emperor. 
(’16) AIE 1916 Mad 851 (853) ::39 Mad 449 : 16 Cr.'L.d.^di^AnnaviMuthirvjan 
V. Emperor. 

8. (’38) AIE 1938 Mad 904 (905) : 4.iiGx.lj.d .Q^,SuVbaBao\.Ycnhalachclapathi 
Aiyar. 

(’23) AIE 1923 Lah 225 (226) : 4 Lah 55 : 24 Cr. L. J. 693, Devi Dialv. Emperor. 
(’04) 1 Cr. L. J. 560 (568) ; 2 Weir 408 : 27 Mad.23S{2iO),MoMdeenAbdzilEadir 
V. Emperor. 

(’ll) 12 Or. L. J. 585 (587) : 12 I G 961 : 36 Mad 457, G. G.Jerimiahv.F.S. Vas. 
[But see (’35) AIE 1935 Eang 509 (510, 511) : 37 Cri L Jour 328, Narayanan 
Ghetty ar\. Emperor, (Accused admitting in his examination publication of defa- 
matory letter — Admission not a result of intimidation and found to be true because 
defence was solely based upon it — Held such admission could be taken into con- 
sideration against the accused even though there was no evidence of publication.)] 
8a. (’41) AIE 1941 Mad 1(4): 1940 Mad W N 1105 (1107, 1108), Emperor v.Kupp- 
ammal. (Following AIE 1916 Mad 407.) 

8b. (’36) AIE 1936 Lah28(29):37Cr.L.J.428,2Tas7m?n v.Fl?npcror. (On the facts 
of the case it was held that the statement could be taken into consideration when 
the prosecution had without such statement proved its case.) 
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supplement the prosecution evidence by selecting only the passages 
which might corroborate the prosecution evidence, rejecting passages 
exonerating the accused ; the erttire statanent should he considered.^ 
Under the Code of 1672, the statement of an accused person could 
ho used only as against him. Under the corresponding section of the 
Code of 18S2, as well as under the present • section, it can he used 
for or against him^° in the same case, or, in a subsequent trial for 
a different offence.” It cannot, however, he used against any person 
other than the one who made it.*- 

As to the meaning of the words “taken into consideration” in 
S.SO of the Evidence Act, see the undermentioned cases.''' 

2$. Irrelevant answers. — In giving liis answers, the accused 
must confine liimsolf to relevant answers. The .Tudge can refu.'O to 
record irrelevant answers and may even prevent the making of such 
answers.' 


9. (’37) AIR 1937 Lali 2-13 (21o) ; 38 Cr. L. .1. Hiti.Ahmar.ShaU Md. v. Kv-rcror. 
(Court cannot take into consideration inerclv the inculintory part of an accused’s 
statement to tlie o.vclu.sion of the e.’cculpatory part.) 

(■29) AIR 1929 All 1 (0) : 51 All 313 : 30 Cri 1. .Tour 101, BhnlnXathw Emperor. 
(’91) 21 Cal 955 (97G), Wafadar Khar, v. Quen-.-Empre::-. 

(’12) 13 Cri h .Tour 105 (196) ; 14 I C 195 : 39 Cal 855, Pika Pr.ica v. Emperor. 
(’69) 5 Mad II C R App iv (iv). 

(’ll) 12 Cri L .Tour 142 (142) : 9 InJ Cas 790 (Mad), Kc.mnlka v. Emperor, 

[Sec also {’?,!) AIR 1931 All 1 (2) 32 Cr. L. .1. 362 : 52 All 1011 (ER), Bal 

Mahnud v. Emperor. (Confe-'sion inu'^t be taken n« a whole.) 

(’33) AIR 1933 All 401 (402) ; 34 Cri L .Tour Emperor. (Held, 

that adtnis.'ions of the nccu=ed were to be taken ns a whole.) 

(’32) 33 Cr. L. ,T. 570 (571) : 133 Ind Cas 217 (Lah), Fctqtr ^[ahomed v. Emperor, 
(Adinifrinns ninst be taken ns .a whole.)] 

10. (’40) AIR 1940 Cal 250 (251) : 41 Cr. L. .T. 563, Tahsiiinddir. .-Ikmad v. 
Emperor. (In Fonio case- tho Court may drav.- even an inference against the 
accused from lii.c answer or refusal to answer.) 

(’21) AIR 1921 1’at 122 (122); C Pat L.T 211: 22 Cr.L..T. 433, Baldco Koeri v. Emperor. 
[Sec (’67) 7 Suth W R Cr 59 (60), Queen v. KaUi/churn. (.Accused convicted of 
adultery on his own ndtnission coupled with tho evidence.) 

(’23) AIR 1923 All 90 (91) ; 45 All 106 : 21 Cr. h. 0, Deo Bait v. Emperor. 
(Contradictory statements of accused taken into consideration against him.)] 

11. (’21) AIR 1921 Pat 122 (122) : G Pat L .T 241 : 22 Cri L.Tour433, Baldco Koeri 
V. Emperor. 

12. (’40) AIR 1940 Cal 250 (251) : 41 Cr.L..7. 563, Tahsinuddin Ahmed v. Em- 
peror. (Statement of accused under ,S.312 cannot bo used against his co-ncousod.) 

(’70) 2 N W P H C R 336 (337), Qticcn v. Burgohind. 

(’94) 21 Cal 955 (970), IVafadar Khan v. Empress. 

(’09) 1809 Pun Re No. 27 Cr, p. 54 (54, 55), Crown v. Bossaincc. 

(’78) 1878 Pun Re No. 13 Cr, p. 34 (36), Croton v. Jhaha. 

13. (’90) 15 Bom 06 (08), Queen-Empress v. Khandia, (Accused jointly tried with 
other accused — Confessions of other accused can onlj- bo taken into consideration 
along with evidence — They cannot by thennsclvcs form basis of conviction.) 

(1893.1900) 1893-1900 Low Bur Rul 368 (368), Nga Tha Nyan v. Queen-Empress, 
(’86) 1880 Rat 311 (311,312), (jHCcu-EHiprcssv.JBayoyi. (“Taken into consideration” 
mean “taken so” for tho purpose of arriving at a conclusion of fact.) 

(’89) 1889 Bat 45G(45G),0!(Cfln-EMipr{!Ss.v.GfnjiapnWinf. (Confession of co-accused 
c.annot, though it may bo taken into consideration for purposes of S. 30, Evidence 
Act, bo treated ns of tho same value ns the.ovidenco of nn accomplice taken on 
oath and tested by cross-examination.) 

(’66) 5 Suth W R Cr 1 (1), Queen v. Suneechur. (Statement of a prisoner, whether 
taken as a eonfession or on examination, maybe received ns evidence.) 

Note 24 

1. (’33) AIR 1933 All 690(695):o3 Ah 1040:34 Cr.L.J. m, Jhahwala v. Emperor. 
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25. Answers making defamatory statements. — It has been 
held by the High Courts of Allahabad^ and Madras’’ that a defamatory- 
statement, made in answer to questions put by the Court under this 
section, will not render the acBused liable to punishment. The High 
Court of Bombay has, on the other hand, held tlmt he wiU render 
liiinself liable.^ 

26. Answers amounting to contempt of Court. — A statement, 
which amounts to contempt of Court, will render the accused liable 
to punishment.^ 

27. Answers by one accused, if can be considered against 
co-accused. — It has already been seen that the answers given by the 
accused can be used onlj’’ for or against him and not against others. 
There is no indication in the language of this section that the answers 
given by one accused under this section could be considered against his 
co-accused. On the question whether statements made under this- 
section can he taken into consideration under S. 30, Evidence Act, 
against a co-accused, there is a divergence of judicial opinion. The 
Bombay High Court has held that for the purposes of S. 30, there is no 
distinction between a confession made by an accused before the trial 
and one made by him in the course of the trial and hence, a confession 
made by one accused in the course of his statement under this section 
can ho taken into consideration against his co-accused under S. 30 of 
the Evidence Act.^ The Lahore- High Court agrees with this view.^ 
But the Allahabad,^ Madras,^ Calcutta® and Nagpur® High Courts 

25 

1. (’27) AIR 1927 All 707(708):o0 All 169:29 Cr.L.J. 262, Murli Pathak v. Emperor. 

2. (’09) 9 Or. L. -T. 27G (277) : 1 1. C. 218 (Mad), In rc Paijini Ohellaya. (State- 
ments held privileged.) 

(’12) 13 Cr.L..T. 275(278, 282):14 I.C. 659:36 Mad 216 (PB), Potarajn v. Emperor. 

3. (’26) AIR 1926 Bom 1‘11(143):50 Bom 162:27 Cr.L.J. 423(PB),So7r<o v. TJmrao. 

Note 26 

1. (’22) AIR 1922 Bom 261 (264) : 46 Bom 973 : 23 Cr. L. J. 325, Emperor v, 
Tenkairao. (Imputation of prejudice to presiding .Judge made in accused’s 
statement amounts to contempt.) 

Note 27 

1. (’30) AIR 1930 Bom 354 (355, 356) : 54 Bom 531 : 31 Cr. L. J. 1137, William 
Cooper V. Emperor. 

2. (’36) AIR 1936 Lab 337 (338) : 37 Cr. L. J. 508 : 16 Lab 651, Dial Singh v. 
Emperor. (Value of confession as against co-accused depends on facts and 
circumstances of case.) 

3. 623) AIR 1923 All 322(323): 25 Cr.L.J. 305: 45 All 323, Mahadeo '^.Emperor. 

4. (’31) AIR 1931 Mad 820 (821) : 32 Cr. L. J. 1099 : 54 Mad 788, In re Maruda- 
muthu Padayachi. 

(’29) AIR 1929 Mad 285 (285) : 30 Cr. L. J. 932, In re Oovinda Naidu. (S. 30 
does not refer to statements made at the trial but the statements made before- 
and proved at the trial.) 

[But see (’14) AIR 1914 Mad 45 (46) : 15 Cr. L. J. 13 ; 38 Mad 302, In re Yem- 
palli Bali Reddili 

5. (’40) AIR 1940 Cal 250 (251) ; 41 Cr. L. J. 563, Tahasimeddin Ahmed v. Em- 
peror. (The Court is not entitled to dra-w any inference against a cp-accused 
from the answer of one accused given in response to questions put to him under 
the provisions of S. 342, Criminal Procedure Code.) 

\Sce also (’81) 7 Cal 65 (68, 69) : 8 C L R 352, Empress v. Chandranath. (Each 
accused in absence of other — Conviction on statement of co-accused cannot be 

supported.)] . 

6. (’40) ATR 1940 Nag 287 (290, 291), Sumitra v. Emperor. (Distinction between 
confession before trial and one made when examined under S. 342 pointed out.) 



cn.S!." PovrKK to examiki: the AccrsEH ISST 

have iaken ii contrary vic^\- on the ground that S. 30 of the Evidence 
Act refers only to a confession made before tlie trial and not in the 
course of the trial. Jt is submitted that the latter viov,- is correct. The 
rca.^on is this; S. SO of the Evidence Act requires that the confession 
must bo “proved ” before the Court. Under S.S of the Evidence Act, a 
fact is said to bo proved when on considering the matters before it the 
Court hdieves such fact to exist or considor.s its existence so prohablo 
that a prudent man ought under the circumstances of the case to act 
upon the supposition that it exists. Wlion a confession is made before 
a Court in the course of a trial, the Court i)erceivo3 with its own senses 
the fact of the confession and hiows such fact; the Court does not 
hclicvc it or consider it to he probable. 

28. Several accused — Each to bo examined separately. — 
"Whore there are several accused in a case, it is incumbent on the 
]\ragistratc to examine each of them separately ; a joint statement of 
all the accused in a single paragraph is not autliorizcd by tlio section,^ 
"Whore, after the .Tudge took an explanation from one of the accused 
persons, as regards the natiire of liis defence, and suh.'Oquently took 
another statement from a co-accused under this section, it was held 
that ho was entitled to do so.* 

"Wlioro there arc several accused, the case of each of them should 
be individually considered and each of them should be questioned with 
reference to the particular position brought out by the evidence 
against him.* 

29. Accused's defence in iJencral. — The nature of the defence 
should ho ascertained, not only from the statement of the accused but 
from the trend of the cross-examination of the ])rosocutiou witnesses, 
and from the arguments of the accused’s pleader at the close of the trial.’ 

[Sfc (’40) AIR 1940 Xng GO (G9, 70) : 41 Cr. L. .T. 15S, Motilal v. Emperor 
(St.alfimcnt not taken into consideration — Question loft open.)] 

[Out see (’31) AIR 1931 Nag 1G9 (170) : .32 Cr. h. .T. 1222 : 27 N L R 1C3, Gan. 
pat V. Emperor. (Disapproved in A I R 1910 Nag 287.)] 

Note 28 

1. (’37) AIR 1937 Sind 304 (301) : 39 Cr. L. J. 59 : 32 S L R 30, Emperor v. 
Shivalomal. (Section contemplates individual statements of accu.scd and not 
joint statement.) 

(’31) AIR 1931 Bom 132 (135): 55 Bom 35C : 32 Cr.L.J. 572, DalaJ:ris]ina Anant 
V. Emperor. 

(’14) AIR 1914 Lah 42(43, 44): 1913 Pun Re No. 20 Cr: 15 Cr. L. ,T. 11, Emperor 
V. Nanai: Chand, 

(’28) 29 Cr. L. J. 409 (4G9) : 109 I. C. 117 (Lah), Girdhari Lai v. Emperor. 

[But sec (’25) AIR 1925 Nag 403 (403,404): 22 Nag L R 1: 27 Cr. L. J. GG, Malta- 
deo Singh v. Emperor. (Co-accused not debarred from giving concerted state- 
ment.)] 

2. (’28) AIR 1928 Cal G75 (677) : 55 Cal 858 : 29 Cr. L. J. 1022, Satya Narain v. 
Eviperor. 

3. (’38) -MR 1938 Nag 283 (285) : 40 Cr. L. J. 197 : 1 L R (1939) Nag GSG, Nctna 
Sadoba v. Emperor. (Where a complicated question is put to each accused with- 
out reference to the particular position of each ns brought out by the evidence 
against him, it is not a suflicient compliance with the section.) 

Note 29 

1. (’30) AIR 1930 Cal 442 (442, 443) : 31 Gri L Jour 1203, Kutli v. Emperor. 


Section 3?2 
Notes 27-29 



■1888 


POWER TO EXAMINE THE. ACCUSED 


CCH. 24. 


:Section 342 
. Rote 29 


2. (’14) AIR 1914 Cal 456 (459) : 41 Cal 350 : 15 Cr. L. J. 385, Baviesli Chandra 
V. Bmperor. 

3. (-18) AIR 1918 All 189 (190) : 40 All 284 : 19 Cri L Jour 371, Yiisuf Hussain 
V. Emperor. (Alternative defence.) 

{’19) AIR 1919 Cal 439 (441) : 20 Gr.L.J.eei, Afiruddi GhaMar x. Emperor. {Do.) 
(’15) AIR 1915 Cal 786 (787) ; 16 Cr. L. J. 76 (78), Kali Prasad v. Emperor. 
(’27) AIR 1927 Lah 710 (712) : 29 Cr. L. J. 117, Santa Singh v. Emperor. (In- 
consistent pleas.) 

(’20) AIR 1920 Pat 843 (843, 844) ; 21 Cri L Jour 799 : 5 Pat L Jour 64, Faudi 
Kcot V. Emperor. (Alternative defence.) 

{’28) AIR 1928 Rang 167 (167) : 30 Cri L Jour 239, Abdul Aziz v.Fazal Rahman. 
(Even where accused deny having made statements alleged to be defamatory, 
they are entitled to prove that the allegations, if made by them, would bring 
them within one of the exceptions to S. 500, Penal Code.) 

See also S. 256 Note 10 and S. 290 Note 1. 

4. (’23) AIR 1923 Cal 717 (718) : 25 Cr, L. J. 190, Nagendra Chandra v. King. 
Emperor. 

(’27) AIR 1927 Lah 710 (712) : 29 Cri L Jour 117, Santa Singh v. Emperor. 

4a. (’20) AIR 1920 Pat 843 (843,844) : 21 Cri L Jour 799 (800) : 5 Pat L Jour 64,’ 
Faudi Keot v. Emperor. 

5. (’14) AIR 1914 Cal 456 (466) : 41 Cal 350 : 15 Cr.L. J. 385, Bamesh Chandra 
Bancrjee v. Emperor. 

5a, (’18) AIR 1918 All 160 (166) : 19 Cri L Jour 935, Surendra Nath x.Emperor. 
(’30) 1930 Mad W N 1211 {1215),Pichumma Naidu v. Emperor, (.\ccused charged 
with murder is under no obligation to suggest any other way in which the 
deceased might have met his death — Failure to do so should not occasion adverse 
comment.) 

(’94) 1894 Rat 686 (686), Queen-Empress v. Jethmal Narayan. 

5. (’28) AIR 1928 Cal 27(39) : 29Cr.L,J.49, Hari Narayan Chandra v. Emperor. 
(Per Suhrawardy, J.) 

(’14) AIR 1914 Sind 111 (112) : 7 Sind L R 109 : 15 Cr. L. J. 497 (498,499), Isar. 
sing Sawansing v. Emperor. 

(’33) AIR 1933 Cal 599 (600) : 34 Cri L Jour. 1015, Arman Vila v. Jainmlla.- 
(Once the elements of an oSence under S. 215, Penal Code, have been established 
by evidence the onus of proving that the accused is entitled to the benefit of the 
exception mentioned in S. 215 is on the defence.) 

(’28) AIR 1928 Pat 100 (101) : 6 Pat 627 : 29 Cri L Jour 239, Ghanshyam Singh 

■ V. Emperor. (Merely relying on discrepancies in prosecution evidence is not suffi- 
cient.) 

(’31) AIR 1931 Pat 384 (386) : 10 Pat 590 : 33 Cri L Jour 111, Leda Bhagat v. 

■ Emperor. tracts indicating only one reasonable inference — Accused to escape con- 
sequences of that inference must offer alternative inference equally probable.) 

(’27) AIR 1927 Sind 85 (87) : 27 Cri L Jour 1265, Buhshan v. Emperor. (Force 
of suspicious circumstances is augmented when no explanation of facts is offered.) 
See.also S. 257 Note 1 and S, 290 Note 5. • ' 


An accused person is entitled to put forward any defence open to 
him, technical or otherwise, and to have the Court’s judgment on it.^ 
Ror is there anything in law to ijrevent him from setting up alternative 
and inconsistent defences,® though such defence may ordinarily weaken 
his case.^ It is open to an accused person to plead the right of private 
defence, either specificallj’-, or in the alternative.^’^ 

It is not the affair of the defence to explain or to supply gaps in 
the prosecution evidence.® Nor can the Court call upon the accused to’ 
frame a theory, particularly in a case of difficulty, in which the theory 
of the prosecution is itself not clear.®^ Where, however, a prima facie 
case is made out by the prosecution, it is the duty of the defence to 
rebut the presumption arising therefrom, by some tangible evidence.® 
An accused can make admissions of facts at his trial, which may 
relieve the prosecution from bringing evidence to prove such admitted 
facts : a plea of guiltj’- is an extreme instance of such an admission and 
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a decision may be based thereon." 

30. Court, if can ask accused to give thumb impressions. 
— Section 73 of tbo Evidence Act iJrovides that the Court may direct 
any person present in Court to write anj- words or figures or to give 
his thumb impressions. Section 5 of the Identification of Prisoners’ Act, 
xxxm of 1920, also enables the Court to direct tlic measurements (which 
include thumb impressions) of any person to bo taken for the purpose 
of any proceeding under the Code. It was held in the undermentioned 
cases^ that the taking of thumb impressions of accused persons is in the 
nature of questioning the accused for the purpose of eliciting incrimi- 
nating statemonts from them, and that it is, therefore, prohibited by 
this section. These decisions have not been followed by later decisions 
of the same Courts on the ground that S. 342 applies only to oral state- 
ments and has no application to the taking of thumb impressions and 
signatures." 

AVhore the accused refused to give his handwriting in a forgery 
case against him, it was held that an adverse inference can bo drawn 
against him by reason of such refusal.^ 

31. “No oath shall be administered to the accused" — 
Sub-section (4). — Under the Indian law, a person cannot bo 
administered an oath in any case, in which ho is an accused person.* 


7. ('OG) 4 Cri L Jour 471 (475) : 3 Low BurRnl 208 (FB), Jbbtts AH v. Emperor. 

Note 30 

1. (’17) AIR 1917 Low Bur 137 (139) : 17 Cri L Jour 310, Mauug Fo Nijiin v. 
Miilti luirpai Chclly. 

(’22) AIR 1922 Pat 73 (74, 75) : 1 Pat 242 : 23 Cri L Jour C38, Baeari Ilajam v, 
King-Einperor. (Identification of Pri.soncrs’ Act not referred to.) 

2. (’28) AIR 1926 Pal 103 (104) : G Pat C23 : 28 Cri L Jour 1028, Zahnri Sahu 
V, Emperor. (Court c.an direct accused to giro his tliumb impression in Court.) 

(’28) AIR 1928 Pat 129 (131, 132) : C P.at 305 : 28 Cri L Jour 850, Basgit Singh 
V. Emperor. 

(’24) AIR 1924 Rang 115 (IIG, 117): 1 Rang 759 : 2G Cri L Jour 108 (F B), King- 
Emperor v. Nga Tun Elaing. 

[See also ('2G) AIR 1920 Cal 531 (533) : 27 Or. L. J, 409, Emperor v. Kiran Bala 
Dasi. 

(’23) AIR 1923 Jlad 178 (170) : 23 Cr.L. J. 691 : 40 5Iad 715, Public Prosecutor 
V. Viram Alai.'] 

3. (’32) AIR 1932 Bom 40G (409) : 5G Bom 301 : 33 Cri L Jour GGG, Emperor v. 
Eamrao AlangcsJi, 

Note 31 

1. (’31) AIR 1931 Cal 341 (342): 58 Cal 1214: 32 Cr.L.J. GC7, Alohammai Yusuf 
V. Emperor. 

(’19) AIR 1919 Upp Bur 31 (32) : 3 Upp Bur Rul 115 : 20 Cri L Jour 341, Nga 
Ngwe Gijaw v. Emperor. (Co-accused tried jointly at one trial — One of them 
cannot be put on his oath or c.vamined as a witness.) 

(’ll) 12 Cri L Jour 577 (578) : 12 Ind Cas 841 (LB), Emperor v. Eal Meah. 
(Solemn affirmation of person in tho position of accused is bad.) 

(’31) AIR 1931 Lab 47G (478) : 12 Lah 635 : 32 Cri L Jour 913, In the matter of 
Ehairaiiram. (Accused can, in no case, bo examined as a witness.) 

(■OG) 3 Cri L Jour 225 (22G) : 28 All 331 ;3 All L J 98 : 1906 A W N 42, Bindesri 
Singh v. Emperor, (No one can bo prosecuted in respect of false statements made 
in affidavit sworn by him in a case in which ho is an accused.) 

(’8G) 5 Cal L R 574 (575), In thematler of A. David. (Two prisoners tried together 
for different offences committed in the same transaction — It is improper and 
illegal to examine one as a witness against the other.) 
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In Em'peror v. Kazi Davood,^ the High Court of Bomhay observed : 

“It is ropugnaut to all principles of criminal law as administered in this 
country to compel a person to give evidence in the very matter in which he is 
accused, or is liable to bo accused and then to base the charge on such evidence , 
and at the trial of the accused, to use such evidence given on oath as a statement 
tending to prove the guilt of the accused.” 

“Accused” means the accused then under trial and under 
examination by the Court.^ In other words, he must be an accused in 

{’19) AIR 1919 Cal 1021 (1022) : 45 Cal 720 : 19 Cri L Jour GG3, Akhoy Kwnar 
V. Em'peror. (Accused person actually under trial cannot be sworn as witness.) 
(’82) 5 C P L R Cr 1 (2), Empress v. Shakur. (Unless an accused person is con- 
victed or acquitted, he should not, except in the case where he is made Queen’s 
witness, be examined as witness touching the matter of which he is accused.) 
(’29) AIR 1929 Pat 145 (148) : 30 Cri L Jour G46 (FB), Indra Chandra Narang 
V. Emperor. (It is most unfortunate that Indian Law of Evidence does not permit 
an accused to give evidence in support of his defence.) 

(1900-02) 1 Low Bur Eul 59 (60), Queen-Empress v. Ega Saw. (Making some of 
the accused persons witnesses held illegal.) 

(’02) 2G Mad 116 (118) : 2 Weir 189, In re Farce Kunhammad. 

(’79) 2 All 2G0 (2G2), Empress of India v. Asghar AH. 

(’10) 11 Cri L Jour 537 (537) : 33 All 1G3 : 7 Ind Cas 914, Maltaii v. Emperor. 
(Accused cannot be convicted under S. 182, Penal Code, for statement made by 
him during his examination on oath by a Magistrate or in course of an applica-' 
tion for transfer.) 

(’9G) 19 Mad 209 (210) : 1 Weir 850, Queen-Empress v, Bhasyam Cheiti. (Affidavit 
by accused sought to be used for purpose of showing that he did not plead guilty, 
held inadmissible — That vakil and not the client should have made affidavit 
pointed out.) 

(’02) 1902 Pun Re No. 12 Cr, p. 33 (35, 3G): 1902 Pun L R No. 100, Eahi Baksh 
v. Emperor. 

[See also (’80) 1880 Pun Re No. 3 Cr, p. 8 (9), Baj Mai v. Empress. (The ad- 
ministering of an oath or affirmation to an accused person although prohibited 
does not render the statement inadmissible either against him or against a co- 
accused at the trial.)] 

[But see (’GG) 6 Suth W R Cr 91 (91), Queen v. Ashru ff Sheik. (Persons jointly 
tried — No community of interest — Any person jointly indicted is a competent 
witness against others.)] 

2. (’26) AIR 192G Bom 144 (14G) : 50 Bom 56 : 27 Cri L Jour 438, (Statement 
of accused on oath before Coroner at inquest is not admissible in evidence.) 

[Nee also (’08) V CriLJour 131 (131): 3MLT 138, Anthony v. Emperor. (Convic- 
tion based on the deposition of the accused taken on solemn affirmation is bad.)] 
[But see (’26) AIR 1926 Bom 151 (152) ; 50 Bom’ 111 : 27 Cr, L. J. 466, Emperor 
v. Bamnaih Mahahir. (Statement of accused on oath at Coroner’s inquest is 
admissible at his trial cither under S. 26, or under Ss. 18 and 21, Evidence Act.)] 

3. (’38) AIR 1938 Bom 481 (482, 483) : 40 Cri L Jour 118 : ILR (1939) Bom 42, 
Emperor v. Karamali Gulamali. 

(’98) 23 Bom 213 (219), Empress v. Durant. 

(’02) 15 C P L R 112 (114), Emperor v. Vviayak Jageshwar. 

(’16) AIR 1916 Bom 229 (231, 235) : 17 Cr. L. 3. 25G,GovindBalvanty. Emperor. 
(’19) AIR 1919 Cal 1021 (1022) ; 45 Cal 720 : 19 Cri L Jour 663, Akhoy Kumar 
Mukerjee v. Emperor. 

(’20) AIR 1920 Nag 255 (256) : 16 Nag L R 9 ; 21 Cr. L. J. 769, GovindaSamiuji 
V, Emperor. 

(’25) AIR 1925 Oudh 227 (227) : 25 Cri L Jour 1194, Makhdum v. Emperor. 
(Accused in case before Sub-Magistrate making false statements in application 
before District Magistrate not protected.) 

(’25) AIR 1925 Rang 122 (125) : 3 Rang 11 : 26 Cri L Jour 492, A. V. Joseph v. 
King-Emperor, (Co-accused tried separately is a competent witness for or against 
the other.) 

(’92) 16 Bom 661 (668), Queen-Empress v. Mona Puna. (“Accused” means a 
person over whom the Magistrate or other Court is exercising jurisdiction.) 

(’96) 23 Cal 493 (494), Jhoja Singh v. Queen-Empress. (Do.) 

(’01) 28 Cal lOd {71i) : 11749, LalitMoha^i Moitray, Szirja Kania Acharjee. 
(’98) 21 All 107 (109) ; 1898 AWN 186, Empress v. Mutasaddi Lai. 
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the enquiry or trial in which he is presented as a witness.'* It cannot 
include an accused over wlibm the Court is exercising jurisdiction in 
another inquiry or trial.® Thus, A, against whom an enquiry or trial is 
ponding in Court X, can file an aflldavit in the High Court in support 
of an application for ti-ansfer under S. CSG*"’ or for leave to appeal under 
section 4-19 (l), clause (c)' inasmuch ns such application is a different 
proceeding from that in which ho is an accused person. 

The word “accused” cannot include any person who, at the time 
he is administered an oath, is not on his trial in any proceeding.® Thus, 


('.35) AIR 1925 Rom 18G (188) : 59 Rom .355 ; .30 Cri E .lour t>'3'l,KcThnv Vncitilro 
V. Eii.q'rror. (I’crrons not rent up for triiil — Mere inclusion of tlicir names in 
police cliargc-shcel docs not make them accused.) 

4. C-IO) AIR 1910 Kng-llO (.IIG) : 183 I. C. 8S5 (883). Shcoshanhar Dhoitdbaji 
V. Emperor. 

('37) AIR 1937 Nag 17 (22, 23) : .38 Cri h .Tour 2.37 and 251 : lEU (1937) Xag .315 
(FR), Avidumiyan Guljnr v. Emperor. (Tlie word 'inquiry' in the Fcction doc.s 
not include an investigation.) 

('20) AIR 1920 Nag 255 (250) ; 10 Kag L R 9 ; 21 Cr L .T ICd, Govinda Sambhuji 
V. Emperor. 

(’87) 1887 Pun Re Xo. .33 Cr, p. 85 (90), ATal Str.gh v. Empress. 

5. (’38) AIR 19.38 Rom -181 (ISO) : -10 Cr. L. .T. 118: ILR (1939) Bom JO, Emperor 
V. KareimnU Gnlamali. 

(’37) AIR 1937 Kag 17 (22) : .38 Cri L .Tour 237 and 251 : ILR (1937) Kng3ir>(FB), 
Amdtimivan Gill jar \. Emperor. (‘Inquiry’ in 8.3-12 docs not include invc^ligaiion 
and ‘acciNod’ intan.s one over whom the Mnci=trnlc i.s exercising jurindiction.) 
(’98) 20 AH ‘12G (-127) : 1898 A W X 102, Qitccn-Emprcss v. Ttrbcr.i Sahai. 

(’OS) 7 Cr. L. .T. 95 (102) : 35 Cal IGi : 7 CL .1 63, Bepir. Chnr.dra Pal v. Emperor. 
(’19) AIR 1919 Cal 1021 (1022, 1023) : -15 C.al 720 ; 19Cr.L..T. CC.3,,•lf.•;IO.vJuImnr 
j’./l(7,•f^y(•c V. Empercr. (\Vlien two itcrson.K, though nccu.ccd of complicity in the 
fame offence, are tried separately, each is a competent witness at the trial of the 
other.) 

(28) AIR 1928 Cal .557 (559) : 50 C.al 400 : 30 Cri L 3Qar,^\B,Superintcndcr.tand 
Bemcmlranccr of Legal Affairs, Bengal v. fthirray. 

(■31) AIR 1931 Cal 31l'(342) : 53 Cal 121-1 : 32 Cr. L. .1. GG7, Muhammad Tnsitf 
V. Emperor. 

(’87) 1887 Pun Re Xo. 38 Cr, p. 85 (90), Mai Singh v. Empress. 

[See also (’95) 1895 R.at 770 (777), Quccn-Emprcss v. Bamchandra Samairam.] 

6. (’33) AIR 1933 Xng 201 (202) : 29 Nag L R .338 : 3-1 Cr. L. .1. 10.35, Sadashco 
Sunjabhanji v. Emperor. (S. 3-J2, Bub.s. (4), applies only to the conduct of trials 
and to the examination of the accused at the trial and docs not apply to any 
proceeding outside the trial, such ns an application to the High Court for transfer.) 

(’28) AIR 1928 All 182 (18-1) : 29 Cri L .Tour 330, Baddu Khan v. Emperor. 

(’22) AIR 1922 Lah 113 (113) : 3 Lab 4G : 23 Cr. L. J. 399, Qhulam Muhammad 
V. Emperor. 

(’25) AIR 1925 Lah 312 (313, 314) : C Lab 34 : 27 Cri L Jour 98, Emperor v. Fir 
Qadir Bahsh Shah. 

( ’20) AIR 192G Lah 12 (13) : 20 Cri L Jour 1309, Mi, Allah JEasai v. Emperor. 
(’09) 10 Cri L Jour 509 (512, 613) : 12 Oudb Cns 308 : 4 I. C. 100, Tribhavan v. 
Emperor. 

(’08) 8 Cri L Jour 378 (379) : 1 Sind L R 124, imperaior v. Khan Mahommed. 
(Statements in affidavit not made to questions put, not protected by clause 2.) 

7. (’27) AIR 1927 Cal 307 (308) : 64 Cal 52 : 28 Cri L Jour 481, Gallagher v. 
Emperor. (Sub-section (4) of 'S. 342 is intended to relate to the proceedings which 
are specified in S. 342.) 

[nut sec (’90) 19 Mad 209 (210) : 1 Weir 850, Qitccn-Eviprcssv.BhasUyamChcHi. 
(Affidavit in revi.sion is not admissible.)] 

8. (’20) AIR 1920 Nag 265 (256):16 Nag L R 9:21 Gr.L.J. 769, Govinda Sambhuji 
Mali V. Emperor. 

(’87) 1887 Pun Ro Xo. 38 Cr, p. 85 (85, 80), Mai Singh v. Empress. 

[See also (’08) 5 Bom H C E Cr 1 (2), Beg. v. Narayan Sundar.']- 
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where an accused person is pardoned under S. 337,” or is discharged,^” 
he ceases to he an accused. Where several persons were arrested in the 
course of a police investigation and the police discharged one of them 
and made him a witness in the trial started against the others, it was 
hold that he was a competent witness, even though his discharge by the 
police was illegal.^^ So also, where several accused were charge-sheeted 
by the police hut subsequently one of them was placed on a separate 
charge-sheet and tried separately, it was hold that he was not an 
accused for the purposes of the trial of the other accused and was a 
competent witness against them.^’“ It has also been held that where 
the police refrain from prosecuting a person against whom there is 
adequate evidence to justify his production for inquiry and trial before 
a Magistrate, he can be a competent witness even though he was not 
pardoned under S. 337.^*'’ Where A and B are charged with theft but 
process is issued bj' the Magistrate only against A, B is a competent 
witness in the trial against A.^" An accused person, who has not been 
legally granted a pardon,^” or who has not been legalh’ discharged bj'' 
the Magistrate,^”^ does not cease to bo an accused person. A pardon 
granted by the Government to an accused after the commencement 
of the trial is not one under S. 337 and he does not cease to be an 
“accused” person. His evidence is, therefore, not admissible against 
his co-accused.’”^ 


9. (’04) 1 Cr. L. J. lOGG (10G7, 10G8) : 1904 Pun Re No. 21 Or, Sardar Khan v. 
Emperor. 

(’15) AIR 1915 Sind 43 (45):9 Sind L R 43:10 Ci-.L.J.C32, Earitmal Parmanand 
y. Emperor. 

10. (’18) AIR 1918 All 111 (113):19 Or. L. J, 401 : 40 Ail 41G, Ahdxd Latif Khan 
V. Emperor. 

(’17) AIR 1917 Cnl 201 (?G2) : 17 Cri L Jour 428, Emperor v. Nanda Gopal Boy. 
(’09) 9 Cri L Jour 370 (372, 374) : 4 Low Bur Rul 362, Axing Min v. Emperor. 
(’G7) 7 Sutb W R Cr 44 (45), Qitccn v. Bchary Lall Bose. 

11. (’92) IG Bom GGl (GC3, GG8) Qxtccxi-Emprcss v. Arotia Puna. 

lla. (’38) AIR 1933 Bom 481 (483) : 40 Cri L Jour 118 : ILR (1939) Bom 42. 
Emperor v. Karam AH GxiJam AH. 

llb. (’37) AIR 1937 Nng 17 (23):38 Cr.L.J. 237 & 251 : ILR (1937) Na^ 315 (FB), 
Amdumiyan Gxdjar v. Emperor. (But his evidence must ordinarily be of less 
value than that of a person who has been granted a valid pardon and is no longer 
under fear of a prosecution.) 

12. (’82) 10 Gal L R 553 (554), Mohcsli Chxnidcr Kopaliv. ]\rohcshChxtnder Bass. 
(’23) AIR 1923 Lab GGG (6G7) : 25 Cri L Jour 520, Emperor v. Danja Singh. 

13. ^’OG) 4 Cri L Jour 282 (283) : 190G Pun Re No, 9 Cr, AUadad v. Emperor. 
(’02) 1902 Pun Re No. 12 Cr, p. 33 (3G) : 1902 Pun L R No. 100, Nahi Bahsh v. 

Emperor. 

(’79) 2 All 2G0 (2G2), Empress of India v. Ashgar AH. 

(’GG) 3 Bom H C R Cr 59 (GO), Beg. v. Bemedios. 

(’77) 1 Bom GIO (618), Beg. v. Hanmanta. 

(’20) AIR 1920 Lab 215 (21G) : 1 Lab 102 : 21 Cr.L.J. 599, iirnlmadj: v. Emperor. 
(Merc promise of immunity to accomplice does not amount to discharge so ns to 
mabe him competent witness against bis co-accused.) 

(’OG) 4 Cri L .Tour 44 (45, 4G) : 10 C W N 847, Paban Sixigli v. Emperor. (Con- 
ditional pardon invalid — Not n competent witness.) 

13a. (’89) 1889 Eat 4G1 (461), Queen-Empress v. Lilladhxir. 

I3b. (’OG) 4 Cri L .Tour 282 (283) : 1906 Pun Re No. 9 Cr, AUadad v. Emperor. 
(’02) 1902 Pun Re No. 12 Cr, p. 33 (3G) : 1902 Pun L B No. 100, Kahi Bahsh v. 
Emperor. 

(’79) 2 All 260 (262), Exnpress of India v. Ashgar AH. 

[See also (’36) AIR 1936 Lab 353 (306) : 37 Cr. L. J. 515 : 16 Lab 594, FaMr 
Singh v. Exnpex'or,} 
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Where an accused person is convicted, he ceases to be an accused 
person.^^ Where, therefore, one of several co-accused is convicted on 
his plea of guilty, he becomes a competent ■witness against others who 
were originally jointly put up for trial with him,^" It was also held 
in the undermentioned case^®'^ that where an accused person ideads 
guilty, his incompetency of being a witness is removed, though he is 
convicted on such plea some time later. Where a prosecution is 
withdrawn against one of several accused under s. 494, he ceases to be 
an accused person and is a competent witness, to whom an oath can 
be administered, in further proceedings against others.^® 

A criminal appeal is a continuation of the criminal case and the 
appellant has the privilege of the accused and cannot be administered 
an oath.^^ 

A Magistrate should not put persons on oath unless he is satisfied 
of his authority to do so. Where he examines persons, against whom 
a complaint is laid, before issue of process, the procedure is irregular 
and illegal.^® 

Section 10 of the Bombay Gambling Act, 1887, empowers the 
Magistrate to examine as witnesses, any of the persons arrested and 
brought before him in accordance with S. 6 (b) thereof. This procedure 
is a special procedure which overrides the general law enacted in 
this section.^® A contrary view was, however, expressed in the 

14. (’01) 8 BoraLR437(438),EiH<7-jB7?ipcrorv.i4«nj/a. (Per Candy, J., Fulton, J., 
contra.) 

(’31) AIR 1931 Cal 341 (343, 344) : 58 Cal 1214 : 32 Cr. L. J. 667, Mtihanmad 
Tusttf V. Emperor. 

(’78) 1878 Pan Re No. 23 Cr, p. 60 (61, 62), Muhammad AH v. Crown. 

[See also (’75) 24 Suth W R Cr 8 (9), Queen v. Bam Button Mookerjcc.] 

15. (’01) 3 BomLR437 (458), King-Emperor'/. Annya. (PerCandy,J., Fulton, J., 
contra.) 

[Sec (’92) 2 tVeir 520(520,521), In rcilTarMdaiwtw//!?/. (Such evidence stands on a 
different footing from that of an approver or unconvicted accomplice — The Judge 
is justified in saying that the jury may look to the evidence of such person for 
confirmation of the story told by an approver.)] 

15a. (1900) 10 Mad L Jour 147 (158, 159, 160) (FB), N. A. Sxihramaniya Aiyar 
v. Qticcn-Emprcss. 

16. (’10) 11 Cr. L. J. 21 (21, 22) ; 5 I.C. 21 (All), Muhammad Nur v. Emperor. 
(1900) 25 Bom 422 (424, 428):2 Bom L B 1095, Queen-Empress v. Hossein Haji Abba. 
(’16) AIE-1916 Bom 229 (231, 234, 235) : 17 Cr.L.J. 256, Govwd Balvant v. Emperor. 
(’07) 5 Cri L Jour 142 (145, 146) : 5 O. L. J. 224, Deputy Legal Bemembrancer v. 

Bami Singh. 

(’15) AIR 1915 Cal 184 (184) : 15 Cri L Jour 693, Sheraii Sheikh v. Einperor. 
(’20) AIR 1920 Cal 300 (301) : 46 Cal 700 : 21 Gr.L.J. 5, Sital Singh v. Emperor. 
(’29) AIR 1929 Cal 319 (320, 321) ; 56 Cal 1023 : 31 Cr. L. J, 315, G. V. Baman 
V, Emperor. 

(’33) AIR 1933 Cal 148 (149) : 34 Cri L Jour 675, Sudain Chandra v. Emperor. 
(’24) AIR 1924 Lah 235 (235) : 24 Cri L Jour 696, ChhaproUa v. Emperor. 

(’26) AIR 1926 Nag 426 (427, 428) : 27 Cri L Jour 807, Mahadeo v. Emperor. 
(’06) 4 Cr. L. J. 145 (149) : 33 Cal 1353 : 10 C W N 962, Banu Singh v. Emperor. 
See also S. 540 Note 8. 

17. (’89) 12 Mad 451 (463) : 1 Weir 113, Queen-Empress v. Subbayya. 

(’26) AIR 1926 Lah 309 (309) ; 7 Lah 148 : 27 Cr. L. J. 463, Dulla v. Emperor. 
(Co-accused cannot be examined as witness, although he has not appealed.) 

18. (’96) 1896 Eat 844 (846), Queen-Empress v. Shidlingappa. 

(’06) 4 Cri L Jour 165 (166, 167) : 8 Bom L R 587, In re Trimbah Balaji. 

19. (’14) AIR 1914 Sind 45 (46, 47) : 8 Sind L R 309 : 16 Cr.L.J. 447, Liladhar 
Timer si v. Emperor. 


Seotion 342 
Note 31 
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Section 342 undermentioned case.”® 

Notes 31-34 In the undermentioned case®^ it was held that a proceeding for 

the forfeiture of recognizances is in the nature of a civil proceeding, 
and that the person proceeded against can give evidence on oath on 
his own hehalf. 

See also section 539A Note 5. 

32. Examination of accused in cross-case as a witness. — 
Where there is a case and a counter or cross-case, both pending, it was 
held in the undermentioned cases^ that the examination of the accused 
in the one case, as witness in the other, constituted a grave irregularity, 
as it was impossible to assume in such a case that the evidence, so 
given, could ho impartial. This view, it is submitted, cannot be accepted 
as correct, if it means that such examination is not authorised by the 
law. The said view has not been followed in later cases." In any case, 
if the accused is not prejudiced by the course adopted, it will not 
vitiate the trial,^ See also the undermentioned cases.'^ 

32a. Applicability of section to proceedings under section 
14 of the Legal Practitioners Act. — The High Court of Madras 
has held that a pleader, against whom proceedings are taken under 
S. 14 of the Legal Practitioners Act, is an accused person and he 
cannot be solemnly affirmed.^ The High Court of Calcutta has, in the 
undermentioned case," taken a contrary view. 

32b. Applicability to proceedings under section 145. — 
None of the parties litigating under S. 145 can be called an accused 
person, and therefore they can he examined as witnesses in the case.^ 

33. Examination of accused — How recorded. — See Section 3G4. 

34. Destruction of record — Proof of examination. — 

Where the records have been destroyed and, in his explanation the 

20. (’15) AIR 1915 Bom 12S {123, 12i) : 17 CrJjJ. 2, Babilal Balwantr. Emperor. 

21. (’71) 15 Suth W R Cr 87 (83), In re Jehan Bnlsli, (Per Ainslic, J.) 

Note 32 

1. (1886) 14 Cel 358 (359, 360), Baclnt Mullah v. Sia Bam Singh. 

(1880) 6 Cal 96 (97, 98, 101) : 6 Cal L R 521, llossain Biiksh v. Empress. 

(1883) 13 Cal L R 275 (278, 279), ChaJeowri Ball v. Moti Kurmi. 

2. (’04) 1 Cr. L. .T. 199 (202, 203, 204): 8 C W N 344, Sahadev Ahir v. Emperor. 
(’92) 20 Cal 537 (548, 549), Queen-Empress v. Chandra Bhniya. 

(’28) AIR 1928 Cal 557 (5.59) : 56 Cal 400 : 30 CrlL.Tour 818, Superintendent and 
Bememhrancer of Legal A ffairs, Bengal v. Murray. (Case under Factories Act.) 

3. (’87) 14 Cal 358 (360), Bachu Mullah v. Sia Bain Singh. 

(’04) 1 Cri L Jour 199 (203, 204) : 8 C W N 344, Sahadev Ahir v. Emperor. 

(’28) AIR 1928 Cal 557 (559) : 56 Cal 400: 30 Cri L lowxBlQ, Superintendentand 
Bemembrancer of Legal Affairs, Bengal v. Murray. 

4. (’25) AIR 1925 Cal 1260 (1261, 1262) : 26 Cr. L. J. 1615, Makhan v. Monindra. 
(’16) AIR 1916 Low Bur 20 (20) : 17 Cri L Jour 503, Bam Sarup v. Emperor. 

Note 32a 

1. (’83) 6 Mad 252 (253) : 1 Weir 116, Kotha Subba Chetti v. Queen. 

2. (’22) AIR 1922 Cal 515 (529, 535) : 49 Cal 732 : 24 Cr.L. J. 33 (SB), jBmperorv. 
Bajani Kanta. (Proceedings under this section are quasi-criminal proceedings.) 

Note 32b 

1. (’25) AIR 1925 Oudh 286 (286): 26. Cr.L. J. 70, Mohammad Ayabv.Sarfaraz. 
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Magistrate states that the accused ■u'as exumined under this section, his 
statement must he accepted.^ 

35. Non-compliance v/ith the section — ElTcct of. — There 
is a conflict of opinions as to the ofTect of a non-coniplinnco ■n'ith 
the pro\nsions of tlie section, one set of cases holding' that such n 
non-compliance vitiates the trial.* This viev is based u])on the 

Note 34 

1. (’29) AIR 1029 C.al -lOG (-lOG) : 5G Cnl 10G7 ; 30 Cr. L. .1. o2G, Sadagar Chatid- 
huri V. Emreror. 

Note 35 

1. (’38) AIR 1938 Lali •'513 (.713) : 39 Cri L .Tour 781 : I L R (1938) Lnli G03, 

■ Mahomed Eau-n: v. Emyeror. 

(’3G) AIR 193G Oudh IG (17, 13) : 3G Cri L Jour 1303 : 11 L'.ick 4G1, Emperor v. 
Karnr.a Shmihar. (Prejudice may be presumed — I'uilure to cxnininc held 
vitiated trial.) 

No cxamlnat/on mstfe iftcr date of pfoiccot/on erldfncc 

(’37) 1937 Mad tv K ru i(!>~r>),Varahnlavima\\ Emperor. (Provision is mandatory 

Accused not examined after prosecution evidence— Convictionmur.tbo.'^etnHide.) 

(’15) AIR 1915 Rom 221 (221) : IG Cri L .four 705, Baeapa Xtngaja v. Emperor. 
(’33) AIR 1933 Cal 3-17 (318) : 31 Cri E .Tour 519, Iloojly Chinsiira M ttnicipalily 
v. Keshah Chandra, 

(’2G) AIR 192G Lab CG7 (GG8) ; 27 CriL .Tour 1000, Mr. DcmcUo v. Mrs. DcmcUo. 
(’07) 5 Cri L .Tour 332 (333) : 9 Horn L R 3.')G, Emperor v. SavaUja Alma, (Non- 
compliance of this mandatory provision raises a presumption of prejudice.) 

(’23) AIR 1923 Lab 382 (38G) ; 30 Cri L .Tour 18, Pritrhard v, Euifcrcr. 

(’31) AIR 1931 Mad 211 (211); 32 Cri L .Tour 757, Xataraja Mttdaliary. Devasu 
gamar.i M udaliar. (Provision is mandatory — I'.xamin.ation of prosecution witness 
after examination of accused — I-alter must n:;ain be examined.) 

(’21) AIR 1921 Rom 370 (371) ; 23 Cr. L. .1. 21, Emperor v. Bustomji Mancherji, 
(Non-examination in summon^-cai-o.) 

(’21) AIR 1921 Rom 374 (37G, 377) : 45 Rom C72 : 22 Cri L .Tour 17, Fernandes 
V. Emperor. 

(’22) AIR 1922 Rom 290 (291); 40 Rom 441 : .45, Gnlahjnpv. Emperor. 

(’14) AIR 1914 C.al 003 (GG3) ; 41 Cal 713 (74.7, 74G); 15 Cr.L..T. 190, Mohammad 
Uossain v. Emperor. 

(’23) AIR 1923 JIad G09 (GIO) : 4G JInd 449 : 21 Cri L .Tour 517 (I'R), T’'nrisrtj 
Botrlhcr v. Emperor, 

(’25) AIR 1925 Rom 170 (172, 17.3) ; 50 Rom 42 : 2G Cri L .Tour 090, Emperor v. 
2\athu. (Aceu=cd examined before tbc dose of pro.=ccution ovidcncc but not after.) 
,('2G) AIR 192GRom57(53):50Ecm3i :27Cr.Ii..T. lC5,R,N'.Grtmn(ftn \. Emperor. 

(Non-compliance constitutes illegality — Consent of accused does not nficet.) 

’(’28) AIR 1923 Rom 140 (141) : 29 Cri L .Tour 535, Emperor v. Bhau Dharma, 
(Examination of witnesses after examination of accused — Accused not further 
examined subsequently.) 

(’21) AIR 1921 Cnl G05 (GOG) ; 25 Cri L .Tour 524, Kashi v. Damn. (Proper courso 
is to remit the case for re-trial.) 

(’23) AIR 1923 Cal 470 (482) : 50 Cal 518 : 21 Cri L .Tour 248, Promotha Kath v. 
Emperor. 

(’24) AIR 1924 Cal 975 (970) : 51 Cal 924 : 26 Cri L .Tour 15, Bcmcmbrancer of 
Legal Affairs, Bengal v. Satish Chandra, 

(’24) AIR 1921 Cnl 153 (153) : 25 Cri L Jour -ICO, Sailendra Chandra v. Emperor. 

■ (Re-trial should bo ordered.) 

(’25) AIR 1925 Cal 574 (575) : 24 Cr. L. J. 943, Hamid AH v. Sri Eissen Gosain, 
(’28) 29 Cri L Jour 882 (383) : 108 Ind Cas 381 (Lab), Bas Khan v. Emperor. 
(’34) 3G Cr. L. J. 407 (407): 153 Ind Cas 445 (Lab), Muhammad Din v. Emperor. 
(Framing of charge— Recording of fresh prosecution evidence after framing 
charge — Accused must again ho called upon to malm his statement — Omission to 
do so is not cm-ahle by S. 637.) 

(’18) AIR 1918 Lab 348 (348) : 1918 Pun Ro No. 1 Cr: 19 Cri L .Tour 280, Ghulla 
V, Emperor. (Omission to perform such a duty must he deemed to have preju- 
diced seriously the accused and necessitates n re-trial.) 

(’22) AIR 1922 Lab 45 (47): 23 Cr.L.J. 154, Haji Muhammad Bahsh Emperor. 
(’24) AIR 1924 Lab 734 (736, 737): 25 Cr. L. J. 1020, Najiak Chand v. Emperor. 


Soctiori 852 
Notes 35-35 
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(’25) AIR 1925 Lah 288 (288) : 27 Cri L Jour 87, Ghaza AH v. King-E^n^cror. 
(Questioning accused is mandatory.) 

(’26) AIR 1926 Lah 51 (52): 26 Cr. L. J. 1370, Muhainviad Sadiq v. Em'peror. 
(’26) AIR 1926 Lah 551 (552): 7 Lah 564 : 27 Cr. L. J. 1007, Lachman Singh v. 
Em'peror. 

(’26) AIR 1926 Lah 683 (683) : 27 Cri L Jour 1023, Ismail v. Emperor. 

(’26) AIR 1926 Lah 684 (684, 685) : 27 Cr. L. J. 1021, Fazal Ahmad v. Emperor. 
(Note by Magistrate that accused does not wish to add to his previous statement 
is not proper compliance with S. 342.) 

(’27) AIR 1927 Lah 720 (720): 29 Cri L Jour 125, AlchtarMohammadv. Emperor. 
(Magistrate trying case transferred — Successor beginning trial de novo but not 
again examining accused under S. 342 — Held, proceedings were vitiated.) 

(’28) AIR 1928 Lah 230 (231) : 29 Cri L Jour 905, Emperor v. Gian Singh. 

(’34) AIR 1934 Lah 96 (96): 15 Lah 60; 35 Cr.L.J. 1394, Earam Din v. Emperor. 
\'M) AIR 1934 Lah 415 (415) : 35 Cri L Jour 1447, Amir v. Emperor. 

(’34) AIR 1934 Lah 631 (632) : 36 Cri L Jour 401, Anand Prahash v. Emperor. 
{'M) AIR 1934 Nag 213 (215): 31 Nag L R 49: 35 Cr. L. J. 1457, Hari Erislmaji 
V, Emperor. (Magistrate not examining accused when written statement filed.) 
(’21) 22 Cr, L. J. 598 (598): 62 Ind Cas 870 (870) (Pat), Tilah Gope v. Bhayaram. 
(’20) AIR 1920 Pat 471 (475, 479): 21 Cr.L.J. 705: 5 Pat L J 430, Baghu Bhumij 
V. Emperor. (Written statement cannot take place of examination under S. 342.) 
(’20) AIR 1920 Pat 729 (729, 730): 21 Cr. L. J, 793, Suraj Pandey v. Emperor, 
{'21) AIR 1921 Pat 11 (12): 22 Cr.L.J. 427:6PatL J 174, Gulam EasulwEmperor. 

021) AIR 1921 Pat 109 (114): 22 Cr.L.J. 417:0 Pat LJ 147, P’oteSnufafv. Emperor. 

022) AIR 1922 Pat 5 (6) : 23 Cri L Jour 114, Balkesar Singh v. King-Emperor. 
(’22) AIR 1922 Pat 212 (213), Bam Nandan Singh v. Emperor. 

(’22) AIR 1922 Pat 296 (297): 23 Cr.L.J. 440, Parameshwar Lai Milter v. Emperor. 
(’22) AIR 1922 Pat 299 (299) : 22 Cri L Jour 259, Bameshioar Singh v. Emperor. 
(Accused examined before evidence for prosecution closed.) 

(’23) AIR 1923 Pat 292 (293) : 24 Cr, L, J. 311, Baijnaih Sahayv. Eing-Emperor. 
(’25) AIR 1925 Pat 723 (724) : 20 Cri L Jour 927, Bameshivar Singh v. Emperor. 
(’26) AIR 1920 Pat 29 (29) : 20 Cri L Jour 1289, Bam Charan Singh v. Emperor. 
(’34) AIR 1934 Pesh 75 (75) : 35 Cri L Jour 1301, Anar Gnl v. Emperor. 

(’18) AIR 1918 Upp Bur 43 (44) : 4 Upp Bur Rul 18 : 18 Cr. L. J. 944, Emperor 
V. Nga Po My a. 

(’23) AIR 1923 Rang 132 (133) : 4 Upp Bur Rul 127 : 25 Cri L Jour 319, Eing- 
Emperor V. Nga Scin. (Particulars of offence not explained.) 

(’27) AIR 1927 Rang 19 (19) : 4 Rang 361 : 27 Cri L Jour 1364, Eing-Emperor v. 
Nga Po Byu. (Accused not examined under S. 342 — Re-trial ordered even though 
accused had been acquitted.) 

(’20) AIR 1920 Sind 1 (3) : 20 S.L.R.34:26 Cr.L.J. 1554 (FB), Emperor v. Nabu. 
(’26) AIR 1920 Sind 281 (282) ; 19S.L.E. 121 : 27 Cr. L. J. 1290, Emperor v. Pario. 
(’92) 1892 Rat 625 (625), Qiiccn-Emprcss v. Manchi. 

(’03) 2 Low Bur Rul 115 (116), Nga Thct U v. Emperor. 

(’05) 1 Cri L Jour 737 (737) : 2 Low Bur Rul 239, Emperor v, Eyan Baiu. 

[See also (’90) 2 Weir 405 (407), In re Baja Padayachi. (Not a mere error of 
form — But where no prejudice. High Court will not interfere.)] 

Examination after prosecution witnesses were examined and before their cross-examination 

(’23) AIR 1923 Cal 196 (197, 198) : 50 Cal 223 ; 24 Cri L Jour 198, Mozahnr AH 
v. Emperor. 

(’24) AIR 1924 Nag 51 (52) : 25 Cri L Jour 713, Erishnappa v. Emperor. 

(’28) AIR 1928 Nag 162 (164) : 29 Cri L Jour 475, Mahommad Hayat Elian v. 
Emperor. (Failure to examine after second cross-examination of re-called wit- 
nesses — Held, that the illegality only affected such portion of the trial ns was 
subsequent to the stage at which it occurred.) 

(’33) AIR 1933 Nag 192 (193) : 34 Cr. L. J. 340, Emperor v. Amirbi. (Omission 
to examine accused after second cross-examination of re-called witnesses.) 

(’29) AIR 1929 Bom 447 (448, 450, 451): 31 Cr. L, J. 402, E7?^pc?•o?• v. GenuGopal. 
(’31) 32 Cri L Jour 623 (623) : 130 Ind Cas 845 (Cal), Moliarrum Muhammad v. 
Emperor. (Statement after examination and before cross-examination of prose- 
cution witnesses.) 

(’25) AIR 1925 Nag 44 (47) : 20 Nng L R 174 ; 26 Cri L Jour 971 (F B), Local 
Government v, Maria. 
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observations of tbeir Lordsliips of tbo Privy Council in Subyamania 
Ayyar v. King-Empcro'r to the following effect ; 

‘ Their LortlFhip'i nre unable to regard the tlisobodicncc to an express 
provision ns to a mode of trial ns nniere irrcgulnrily. Such n phrase, ns irregularity, 
is not appropriate to the illegality of trying an accused person for many different 
offences at the same time and those offences being spread over a longer period than 
by law could have been joined together in one indictment.” 

In tbo unclcnnontioncd cases,® a contrary view bas been expressed, 
namely, that a non-complianco with tbo section docs not vitiate tbo 
trial unless the accused lias been prejudiced by the procedure adopted. 


(■2:1) AIR 1923 Cal 104 (1G4):49 Cal 10/5:21 Cr.E..T,3, Cuhnri Laly. Emycror. 
(.dccuFcd examined after the examinntion-in.chiefof some of the prosecution wit- 
nesses, but not examined again after another witness for the prosecution had 
been examined after the cross-examination of the previous witnec.-e?.) 

(’23) AIR 1923 C.al CCS (C1G8) : 50 Cal 309:23 Cri I, .Tour 799, Jimnitnii Christian 
V. Emperor. (Examination of accused after examination-iii-eliief of the prose- 
cution witnc.sscs is not sufficient — He must be examined after their cross, 
examination and re-examination.) 

(’21) AIR 1921 C.al 182 (182, 183):2.7 Cri L .Tour289,//nroiVnt;i .1/n/o v. /Ifn E;/*. 
(Examination before cross-examination of pro.sceution witnesses.) 

(’34) AIR 1934 Ijah G18 (048) :3G Cr.L. .T. 409, Kundan Laly. Emperor. (Failure 
to examine after Fccond cross. examination.) 

(’34) AIR 1931 Oudh 457 (158, 450);35 Cr.L..T. 1.117;10Liick 235, Onlar v. Emperor. 
(’22) AIR 1922 Pat 158 p59,_lG0) : 22 Cr. L. .T. C97 : G P.vt L ,T Oil, Mitnrjil Singh 
v. King.Empcror. ("Examined” iucludescross-cxamination and re-examination.) 
(’25) AIR 1925 Rang 303 (3CI) : 27 Cri h .Tour 330, Ah Khaung v. King-Emperor, 
(No examination after further cross-examination of prosecution witnc.s=c.s.) 

(’27) -UR 1927 Sind 175 (175, 17G):21 Sind L R331 :28 Cr,L..T. 417, -Motanhhan 
v. Emperor. 

Atkins fenera/ qi/ert/on* 

(’38) AIR 1939 Sind 97 f98, 99): 39 Cr.L..T- G18 : 32 S. E. R. 709, Rahan Lain v. 
Emperor. (Confession forming integral part of prosecution ca=e — Failure to exa- 
mine accuFcd about it is not covcre<l by S. .537 — Retrial-should bo ordered.) 

(’25) AIR 1925 Pat 342 (344) : 20 Cri I, .Tour 710, Durga Ram y. Emperor. (AIR 
1922 Pat 388 dissented from — Court must ask specific questions— General quas- 
tioning is not enough.) 

(’21) AIR 1921 Mad 079 (080, 081) : 23 Cri E .Tour 097, In re Nainamalai Konan. 
(Accused not asked to account for facts appearing in evidence agiiinsl him — Re- 
trial ordered.) 

(’18) AIR 1918 Nag 143 (145, 140) : 20 Cri E .Tour 12, Aft. !rn?ii v. Emperor. 
(Accused ignorant — Ili.s attention should be directed to vital jiarts of evidence 
against him — Mere general question is not enough.) 

(’24) AIR 1924 Nag 301 (305): 25 Cr.L.J.417, Udhao Palely. Emperor, (General 
questioning illegal.) 

Takins !o!nt jtafemcnc from lereraf accused 

(’37) AIR 1937 Sind 304 (304) : 39 Cri L Jour 59 : 32 Sind L R 20, Emperor v. 
Shivalomal. 

(’31) AIR 1931 Bom 132 (135): 55 Bom 350: 32 Cr.E.J. 572, Enf/.TWimrv. Emperor. 
(’28) 29 Cri L .Tour 409 (409) : 109 Ind Cas 117 (Eah), Girdhari Lai v. Emperor, 
AIR 1920 Lah 155 (155):27Cr.L.J.408:0 Lah 554, Mt. Ghasiti v. Emperor. 

Examination after tfie defence besan 

(’25) AIR 1925 Cal 480(480); 51 Cal 933 : 20 Cr.L.J. 201, Surendra y.Isamaddi. 

Miscellaneous 

(’38) 40 P L R 902 (903), Jhandn v. Emperor. (Accused examined before eharge 
— Witnesses cross-examined after charge and n medical witness examined — 
Failure to examine acoused again vitiates trial.) 

2. (’02) 25 Mad 01 (97) : 28 I A 257 : 8 SarlOO (PC). 

3, Failure to ejtomlnc at all 

(’40) AIR 1940 Bom 314 (314), Emperor v. Eondiha Balaji, (When statement of 
accused is not taken at all, prima facie he is prejudiced.) 

(’37)_AIE 1937 Oudh 130 (131) : 37 Cr.L.J. 408 : 12 Luck 24, Emperor y. Brijlal, 
(Failure to examine raises presumption of prejudice but it ean be rebutted.) 
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Note 35 


(’2G) 27 Cri L Jour 719 (720) : 94 Ind Cas 911 (912) (All), Bammu v. Emperor. 
(Examination after some only of the prosecution witnesses were examined — No 
further examination after all the witnesses were examined.) 

(’24) AIR 1924 All 7G3 (7G3, 7G4) : 2G Cri L Jour 132, Ganga Saliai v. Emperor, 
(Held, accused was not prejudiced by irregularity.) 

(■35) AIR 1935 All 217 (219) : 3G Cr. L. J. 1290 : 57 All dm, Sia Bam \\ Emperor. 
(Summary trial — Mere fact that statement of accused has not been recorded is 
not fatal.) 

(’24) AIR 1924 Oudh 111(112): 24 Cri L .Tour CGI, Nageshar Prasad v. Emperor. 
(Court reading out aecused’s statement in cross-case and getting it admitted by 
him — Held, that S. 342 was not properly complied with and procedure followed 
amounted to grave irregularity — However accused was not prejudiced.) 

(’25) AIR 1925 Oudh 491 (491) : 2G Cri L Jour C55, Emperor \.Sheopal. (Accused 
held prejudiced.) 

(’2G) AIR 192G Oudh 424 (424, 425) : 27 Cr. L. J. 852, Girdhari Lai v. Emperor. 
(Omission to examine an accused under S. 342, in a warrant-case tried summarily 
when not prejudicing the accused is covered by the provisions of S. 537 of the Code.) 
(’22) AIR 1922 Pat 388 (389) : 1 Pat 31 : 23 Cr. L. J. 703, Mir Tilawan v. Emperor. 
(Accused not examined but filing written statement — High Court refusing to 
interfere as accused were not prejudiced.) 

(’25) AIR 1925 Pat 414 (417, 418, 419) : 4 Pat 488 : 2G Cri L Jour 811, Saiyid 
Molmiddin v. Emperor. 

(’29) AIR 1929 Pat G4 (G4) : 29 Cri L .Tour 771, Shcodutl Boy v. Emperor. 

(’32) AIR 1932 Rang 190 (191, 192) : 10 Rang 511 : 31 Cr.LiJ. 121 (FB), Emperor 
V. Nga Po Min. 

(’34) AIR 1934 All 389 (390) : 35 Cri L Jour 784, Hihmat AH v. Emperor. (Where 
there is prejudice it will vitiate trial.) 

(’2G) AIR 192G Bom 231 (232) : 50 Bom 174 : 27 Cri L Jour 1335, Emperor v. 
Harjivan Valji, (Accused putting in written statement on questioning by Magis- 
trate — Omission to orally e.xaminc is not illegality.) 

[Sec (’35) AIR 1935 Cal G03 (GOG) : 3G Cri L Jour 1340 : G2 Cal 475, Emperor v. 
Ajahar Mandal. (Sessions trial — Omission to examine the accused in the commit- 
ting Magistrate’s Court does not vitiate trial.)] 

[See also (’21) AIR 1921 Cal 2G9 (270) : 23 Cri L .Tour 41, Gangadhar v. Becd. 
(’85) 2 Weir 405 (405), In the matter of Gandi Tataiya. (Assumed.) 

(’19) AIR 1919 Cal 09G (700) : 4G Cal 411 : 20 Cr.L.J.24, AhFoongx.Emperor.l 

Examination before the close of prosecution evidence 

(’38) 39 Cr. L. J. 841 (842) : 177 I C 5G (Oudh), Kandhi v. Municipal Board, Bao 
Bareli. (Failure to re-examine accused after a court witness is examined — Held, 
accused not prejudiced.) 

(’3G) AIR 193G All 319 (320) : 37 Cri L Jour 710, Hafiz Mahomed v. Emperor. 
(Accused examined before framing of charge but not after second cross-examina- 
tion — Irregularity is cured if no injustice is caused.) 

(’3G) AIR 193G Oudh 311 (312) : 37 Cri L .Tour GIG : 12 Luck 2G3, Bachchu Lai 
V. Emperor. (Failure to re-examine accused after the close of prosecution evidence 
when ho has been examined at length before, will not vitiate the trial unless it is 
shown to have caused prejudice.) 

(’3G) AIR 193G Posh 211 (213) : 38 Cri L Jour 399, Hassan v. Emperor. (Failure 
to examine after the second cross-examination will not vitiate trial unless prejudice 
is caused.) 

(’23) AIR 1923 All 81 (82, 83) : 45 All 124 : 24 Cri L Jour G7, Bcchu Ghauhe v. 
Emperor. (Examination of prosecution witness after recording statement.) 

(’2G) AIR 192G All 358 (358, 359) : 27 Cri L Jour 405, Khacho Mai v. Emperor. 

(’27) AIR 1927 All 475 (47G) : 49 All 551 : 28 Cr. L. J. 399, Sudaman v. Emperor. 

•(’28) AIR 1928 All 222 (227, 228) : 30 Cri L Jour 530, Emperor v. Jhabbar Mai. 

(’24) AIR 1924 Lah 84 (88, 89) : 4 Lab G1 : 25 Cri L Jour 801, B. A. Byrne v. 

Emperor. (Fresh examination of accused after examination of prosecution wit- 
nesses recalled by accused is not necessary.) 

(’25) AIR 1925 Oudh 422 (422, 423) ; 28 Oudh Cas 130 ; 2G Cr. L. J. 1301, Emperor 
V. Brij Behari. (Non-examination after second cross-examination.) 

(’25) AIR 1925 Oudh G03 (G04): 2GCr.L.J. 1374, Khuman Singh v. Emperor. (Do.) 
(’30) 31 Cri L Jour 171 (172) : 120 I. 0. 753 (Pat), Gurdial Singh v. Bholanath 
Halwai. 

,(’25) AIR 1925 Rang 258 (2G0, 2G1) : 3 Bang 139 : 2G Cr. L. J. 133G, Nga Hla TJ 
V. Emperor. 
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In Abdul Bahman v. King-Emperor,^ "n’liicli was a case arising under 
S. 360 of the Code, their Lordshii^s of the Privj' Council distinguished 
Suhramania Ayijar s case on the ground that in that case the procedure 
adopted was one which the Code positively prohibited, and held 
that an omission or irregularity in the case of other provisions of the 
Code, unaccompanied by anj"- probable suggestion of any failure of 
justice having been thereby occasioned, is not enough to warrant the 
quashing of a conviction. It is submitted that unless the provisions of 
this section are construed as conveying a positive prohibition, the cases 
holding that a non-compliance ipso facto vitiates conviction require 
re-consideration. 

Where the non-compliance with the section is held to vitiate the 
trial whether hy reason of prejudice to the accused, or independently 
of any prejudice, ordinarily the proper course is to order a re-trial 
from the stage at which the provisions of this section were not complied 

(’29) AIR 1929 Rang 331(332,333) :7 Rang 470:30 Cr.L. J. 1164, Sxihbayya ■v.Empcror. 
029) AIR 1929 Sind 5 (5,6) : 23 Sind L R 1 : 29 Cri L Jour 932, Allah Dito v. 
Emperor. (Additional evidence not disclosing fresh facts.) 

(’32) AIR 1932 Sind 165 (166) : 34 Cri L Jour 161, Emperor v. Rihan Dodo. (No 
fresh esamination after additional prosecution evidence — Seld, there vras great 
probability of accused having been prejudiced.) 

(’34) AIR 1934 Sind 67 (67, 68) : 23 S.L.R. 106 ; 35 Cr. D. J. 1175, Eidayainllah 
V. Emperor, (No fresh examination after additional prosecution evidence.) 

Exam/not/on after the defence was over 

(’27) AIR 1927 Cal 330 (331) : 28 Cv.lt.3 .Sit ,Tameshhan v. Eajjabali, (Obiter.) 
(’26) AIR 1926 Pat 393 (394) ; 27 Cr. L. J. 1017, Balagobind Thakur v. Emperor. 
(Technical failure to comply is not fatal in the absence of prejudice — A I R 1925 
Pat 414, Followed.) 

Failure to quett/an s^ecf/ieoff/ 

(’40) AIR 1940 Mad 372 (374) : ILR (1940) Mad 614, In rc Anna Malai Mudali, 
(’37) AIR 1937 Rang 83 (86, 87) : 38 Cr. L. J. 524: 14 Rang 666 (FB), Emperor v. 
U Damapala. (See observations of Roberts, C. J.) 

(’36) 1936 OWN 364 (365, 366), Shafaat v. Emperor. (Accused charged with 
oSence under S. 147, 1. P. C., with other charges — ^No question in respect of riot 
having been committed or in respect of its common object put to the accused — 
Held accused was prejudiced by omission and the trial vitiated.) 

(’38) AIR 1938 Nag 283 (285) : 40 Cri L Jour 197 : ILR (1939) Nag 686, Nana 
Sadoba v. Emperor. 

(’30) AIR 1930 Bang 114 (118) : 7 Bang 821 : 31 Cr, L. J. 387, Maung Ba Chit v. 
Emperor. (In complicated cases merely asking general questions is not suiBcient.) 
. Questions In the nature of cross-exowination 

(’30) AIR 1930 Bang 351 (353, 354) : 8 Rang 372 : 32 Cri L Jour 23, U Ba Thein 
V. Emperor. (Conviction should not be set aside unless failure of justice has 
been occasioned.) 

Miscellaneous 

(’35) AIR 1935 All 217 (219) ; 36 Cri L Jour 1290 (1291) : 57 All 666, Sia Bam v. 
Emperor, (Particulars of examination, if any had taken place, not recorded — 
Held, accused was not prejudiced.) 

(’36) AIR 1936 Oudh 16 (17, IS) : 36 Cr. L. J. 1303 (1304) : 11 Luck 461, Emperor 
V. Earunashankar. (Prejudice may be presumed in circumstanees of a case.) 
(’95) 1895 Rat 735 (735), Qtieen-Empress v. Posha Hari. {Held, that as the ac- 
cused had a vigilant pleader, they had probably suffered no prejudice by the 
Sessions Judge having ignored the provisions of this section.) 

{See (’40) AIR 1940 Pat 295 (298) ; 41 Cri L Jour 267, Feroze Kazi v. Emperor. 
(Accused examined after close of arguments — Such procedure even if amounts 
to irregularity is such that it seriously prejudices the accused and the trial is 
vitiated — Obiter.)] 

4. (’27) AIR 1927 P 0 44 (48, 49): 6 Rang 53 : 64 I. A. 96: 28 Cr.L.J. 259 (PC). 


Section 352 
Note 3S 
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Section 352 with.® In ' other words, the matter should be set right by again 

Note 35 questioning the accused as required by this section and then by calling 

on him to enter on his defence.® The Court remanding the case should 
nol; keep the case on its own file and simply call for a re -submission, 
after taking the necessary examination; it should remand the whole 
ease to be tried on the merits, as if it were before the Court for the 
first time.^ But where the case is a petty one,® or the offence is merely 
technical,® it has been held that it is not in the interest of justice 
that the ease should he tried de novo and that the accused should be 
acquitted. 

Where questions are put in contravention of the section, such 
as questions in the nature of cross-examination,^® or where further 

5. (’40) AIR 1940 Bom 314 (315), Emperor v. Kondiba Balaji. 

(’38) AIR 1938 Nag 283 (285) ; 40 Cri L Jour 197 : I L R (1939) Nag 686, Nana 
Sadoba v. Emperor. (Non-compliance — Trial vitiated by prejudice to accused — 
Retrial ordered from point at which defect occurred.) 

(■37) AIR 1937 Sind 221 (224) ; 38 Cr.L.J. 995 : 31 S L R 470, Khairo v. Emperor. 
(Failure of Magistrate to ask explanation from accused on a vital point necessi- 
tates a retrial — Question of illegality or irregularity of such non-compliance was 
not adverted to.) 

(’33) AIR 1933 Lab 1002 (1003) : 35 Or. L. J. 104, Tej Bam v. Emperor. (Except 
where the case is a petty one.) 

(’28) AIR 1928 Lah 230 (231) : 29 Cr.L.J. 905, Emperor-^. Gian Singh. (Appellate 
Court may not interfere in revision but must do so in appeal.) 

(’28) AIR 1928 Lah 382 (386) : 30 Cri L Jour 18, M. L. Pritchard v. Emperor, 
(’30) AIR 1930 Lah 153 (153) : 31 Cri L Jour 727, Taj Mohammad v. Emperor. 
(’26) AIR 1926 Nag 348 (349) : 27 Cr. L. J. 475, Pai Mahomed v. Emperor. (Non- 
compliance will not ipso facto result in acquittal.) 

(’28) AIR 1928 Nag 162 (164) : 29 Cri L Jour 475, Mohammad Hayat Khan v. 
Emperor. (Breach of the same vitiates such portion of the trial as is subsequent 
to the stage where it occurred.) 

(’21) AIR 1921 Pat 374 (375) : 22 Cri L Jour 460, Bamnath Bai v. Emperor. (But 
retrial not ordered under the special circumstances of the case.) 

(’24) AIR 1924 Pat 376 (376) : 24 Cr. L. J. 475, Baldeo Dubey v. Emperor. 

(’26) AIR 1926 Pat 29 (29) : 26 Cri L Jour 1289, Bam Charan Singh v. Emperor, 
(’25) AIR 1925 Sind 127 (129) : 19 SLR104 : 25 Cr.L.J. 662, Jhanglir. Emperor. 
(Unless the appellate Court, on going into merits of the case, holds that there is 
no case against the appellant — Retrial not ordered under special circumstances 
of the case.) 

[See also (’21] 22 Cr. L. J. 598 (599) : 62 Ind Cas 870 (871) (Pat), Tilah Gopc v. 
Bhaya Bam.]] 

6. (’25) AIR 1925 Nag 433 (433) : 26 Cri L Jour 1425, Wasudeo v. Emperor. 

7. (’25) AIR 1925 Cal 172 (172) : 26 Cr.L.J. 313, Md. Abdiis Samad v. Emperor. 

8. (’37) 1937 M W N 574 (575), Y arahalamma v. Emperor. (Case under Ss. 323 
and 114, Pena] Code.) 

(’36) Am 1936 Oudh 16 (18) : 36 Cr.L.J. 1303 : 11 Luck 461, Emperor v. Karuna 
Shankar. ■ (Accused charged under S. 4, Gambling Act, not examined in accord- 
ance with S. 342 — Trial held vitiated but retrial held not necessary.) 

(’34) AIR 1934 Lah 415 (415, 416) : 35 Cri L. J. 1447, Awir v. Emperor. 

(’33) AIR 1933 Lah 1002 (1003) : 35 Cri L Jour 104, Tej Bam v. Emperor. 

(’33) AIR 1933 Nag 192 (193) : 34 Cri L Jour 340, Emperor v. Amirbi. 

(’22) AIR 1922 Pat 212 (213), Bam Nandan v. Emperor. 

9. (’34) Am 1934 Lah 648 (648) : 36 Cri L Jour 468, Kundan Lai v. Emperor. 

10. (’23) Am 1923 Lah 225 (226) : 4 Lah 55:24 Cr.L.J. 693 , Devi Dial v. Emperor. 
(’08) 8 Cr. L. J. 62 (64) : 4 Low Bur Rul 244, Gaung Gyi v. Emperor. (Questions 

about confession inadmissible — Therefore, answers to such questions are in- 
admissible.) 

(’09) 10 Cr. L. J. 325 (339, 340) : 3 I. C. 625 (Cal), Khudiram Bose v. Emperor. 
(Some questions proper and others in the nature of cross-examination — Answers 
to former may be considered.) 
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evidence is taken after the examination of the accused, and the latter Section 352 

is not examined again under this section, the answers given in the one Note 35 

case and the further evidence taken in the other should bo rejected 

and not taken into account. It will not be proper for the Judge to take 

into consideration circumstances appearing in the prosecution evidence 

against the accused, if ho had not drawn his attention to them in his 

examination and called for an explanation.^- In cases where the evidence 

against the accused is entirely circumstantial, unless the Magistrate 

has elicited from the' accused any explanation he has to give in respect 

of the facts appearing in evidence against him, the trial will he vitiated 

and conviction based on such evidence cannot be sustained.'® 

An objection, on the ground of the failure to comply with the 
provisions of this section, raises a point of law and can be taken at the 
hearing of an application for revision, although it was not urged in 
the Courts below and is not set forth in the application." But in 
revision proceedings, the High Court is not hound to interfere, even 
if the non-compliance with s. 342 is held to be illegal.'® 

Where a Magistrate examines an accused person before any evidence 
has been recorded, it has been held that such statements cannot he 
rejected as inadmissible on account of the irregularity in procedure 
and that thej’ maj* be evidence, as being admissions under S. 21 of the 
Evidence Act.'® 


34 - 3 . Except as proYided in sections 337 Section 353 
Noinfiucncesto and 338, no influence, by means of any 
dfsciosure°!"^“'^^ promiso or threat or otherwise, shall 
be used to an accused person to induce him to disclose 
or withhold any matter within his knowledge. 

• 1882 : 3. 343; 1872 : 5.344; 1861:3.203. 

(’16) AIR 1916 407 (408) ; 39 Slad 770 : 16 Or. L. J. 623, In rc Abibullah 

Boivlhan. (Questions put when no evidence implicating the accused had been 
taken — Answers held not admissible in evidence.) 

11. (’27) Am 1927 Lah 916 (916) : 29 Cr. L. J. 11, Mangia v. Emperor. 

12. (’33) 34 Cr.L.J. 411(412): 142 I.C. 765 (Nag), Emperor v. Saliram Krishna ji. 

[See also (’36) AIR 1936 Mad 629 (630) : 37 Cr. L. J. 1074 : 59 Mad OSl?;, In re 

Narasimham. (Evidence against accused entirely circumstantial — Judge not 
affording opportunity to him to e.vplain facts appearing against him — Convic- 
tion based on such evidence cannot be sustained.)] 

13. (’3C)AIR1936Mnd628(629):37 Gr.L.J,1107:59 Mad G29n,Chi7inu Emperor. 

(’36) AIR 1936 Mad 629 (630) : 37 Cr. L. J 1074 : 59 Mad 63l7i, In rc Narasim- 

ham. (The non-performance of this imperative duty will compel the appellate 
Court to order a fresh trial.) 

(’36) AIR 1936 Mad 715(717) : 38 Cr.L.J. 45 ; 59 Mad 622, Sangama v. Emperor. 

14. (’21) AIR 1921 Pat 415 (418) : 22 Cr. L. J. 442, Moinvddin v. Emperor, 

15. (’38) Am 1938 Lah 832 (832) : 40 Cr. L. J. 186, G^irdas Singh v. Emperor. 

(High Court will order retrial only when prejudice is caused to the accused due 
to non-compliance with the section.) 

(’28) Am 1928 Lah 230 (231) : 29 Cr. L. J. 905, Emperor v. Gian Singh. 

(’26) AIR 1926 Lah 553 (554) : 27 Cr. L. J. 727, Eazara Singh v. Emperor. 

(’32) AIR 1932 Oudh 113 (113, 114) : 33 Cr. L. J. 811, Pitam v. Emperor. 

(’21) AIR 1921 Pat 374 (375) : 22 Cr. L. J. 460, Eamnath Bai v. Emperor. 

(’08) 7 Cri L Jour 422 (422, 423) : 4 Low Bur Rul 143, Emperor v. Ba Pe. 

16. (’93) 1893 Rat 679 (680), Queen-Empress v. Naraijcn, 
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Section 343 4. Scope of the section. — Section 163 is an analogous provision 

Notes 4-3 applicable where an investigation is proceeding under chapter xiv. 

This section api)lies to accused persons and during the stage of inquiries 
and trials} The words “accused person” have the same meaning as 
the word “accused” in S. 342^ and unless influence is used to a person 
who is an “accused” within the meaning of that .section, this section 
does not apply.® Thus, it does not apply where an inducement is 
offered to a witness and not to an accused person then under bail.^ 
See Note 31 to section 342 as to the meaning of “accused person.” 

2. “Except as provided in sections 337 and 338.” — 
Sections 337 and 333 provide for the grant of pardon to accused 
persons. Except under those sections, no inducement can be offered to 
an accused person to make any disclosures. Thus, a conditional pardon 
cannot be tendered by any authority save as provided by Ss. 337 and 338.^ 

Where the pardon tendered turns out to be illegal under S. 337, 
it would be unlawful to examine the accused as a witness and his 
statement would be irrelevant and inadmissible in evidence.® 

3. No influence, etc. — An accused person is neither bound nor 
is under an obligation to make any admission injurious to his own 
interests. No judicial officer should attempt to compel him to make 
any such admission.^ Where, however, the accused wishes to make a 
statement of his own accord, it is not necessary that the Magistrate 


Section 343 — Note 1 

1. (’37) AIR 1937 Nag 17 (21) : 38 Cr.L. J.237 & 251 :1 L E (1937) Nag 315 (FB), 
Amdumiyan Guljar v. Emperor. 

2. (’37) AIR 1937 Nag 17 (21) : 38 Cr. L. J. 237 & 251 : 1 L R (1937) Nag 315 (PB), 
Amdumiyan Guljar v. Emperor. (The expression “accused person’’ in this sec- 
tion means one who is in the array of the accused persons under inquiry or trial.) 

(’2G) AIR 1926 Nag 426 (427) : 27 Cr. L. J. 807, Mahadcov. Emperor. 

[See also (’01) 25 Bom 422 (425) : 2 Bom L R 1095, Quem-Empress v. Hussein 
Haji.'] 

3. (’72-92) 1872-1892 Low Bur Rul 246 (248, 252), Intlicmaifcrof Nga Po Aimg. 

4. (’16) AIR 1916 Bom 229{232,233)il7 Ci.Ij.J. 256, Govind Bahvanty. Emperor. 
(’20) AIR 1920 Nag 255 (257) : 16 Nag L R 9 : 21 Cr.L.J. 769, Govinda Sambhaji 

V. Emperor. (Person though could he tried with accused under S. 239 not so 
tried — Such person is competent witness — Overruled by A I E 1937 Nag 17 
(FB) on another point.) 

Note 2 


1. (’06) 4 Or. L. J. 44 (45) : 10 C W N 847 Paban Singh y. Emperor. (The 
evidence of accused taken under conditional pardon is wholly inadmissible.) 

[See also (’36) AIR 1936 Lah 353 (355) : 16 Lah 594 : 37 Cr.L.J. 515, Faqir Singh 

V. Emperor. (Assuming that S. 343 is a bar to a pardon being tendered to an ac- 
cused person during the course of trial otherwise than in accordance with S. 337 
or S. 338, it would only make the evidence of such approver inadmissible.)] 

2. (’02) 1902 Pun L R No. 52 Cr, p. 191 (192, 193), Durqa v. Emperor. 

(’02) 1902 Pun Re No, 12 Cr, p. 33 (36) : 1902 Pun L R No. 100, Nabi Bahsh v. 


Emperor. 


Note 3 


1. (’97) 19 All 291 (292, 293) : 1897 A W N 52, In the matter of Gudar Singh. 
(1864) 1 Suth W R Cr 24 (24), Queen v. Bamdhun Sing. (Honorary Magistrate 
holding out promises to prisoners as inducement to them to confess.) 

[See (’22) AIR 1922 Pat 73 (74, 75) : 1 Pat 242 : 23 Cr.L. J. 638, Bazari Ha jam 
v. Emperor.) 

[See also (’16) AIR 1916 Upp Bur 1 (1) : 17 Or. L. J. 402 : 2 U B E 113, Nga 
Kyaiu Zan Hla v. Emperor. (Accused person should not be encouraged to 
confess by the knowledge that if he does so he will receive lenient punishment.)] 
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stonld give him any caution before taking his statement.^ The 
eliciting of an admission by putting words into the mouth of the 
accused is unfair.® 

An accused person is not bound to produce his co-accused who 
are absconding and the Court cannot exercise any pressure upon him 
for the purpose of producing them.^ 

An assurance of amnesty given to a witness is not within the 
mischief of the section, and does not affect the competency of the 
witness, though it may affect his credibility.® 

5. Evidentiary value of statements. — See also Note 6 to s.163. 
This section does not declare what the consequences would be if an 
accused person did make a statement under inducement.^ It seems to 
be, however, clear that the statements so made would be inadmissible 
in evidence. 


344.* (^) Ifj from the absence of a witness, 
Power to postpone or ov any other reasonable cause, it 
adjourn proceedings. bccomes nccessary or advisable to 
postpone the commencement of, or adjonrn any inquiry 
or trial, the Court may, if it thinks fit, by order in 
writing, stating the reasons therefor, from time to 
time, postpone or adjourn the same on such terms as 
it thinks fit, for such time as it considers reasonable, 
and may by a warrant remand the accused if in 
custody : 

Provided that no Magistrate shall remand an 
Remand, accused pei’son to custody under this section 
for a term exceeding fifteen days at a time. 

(2) Every order made under this section by a 
Court other than a High Court shall be in writing 
signed by the presiding Judge or Magistrate. 

Explanation. — If sufficient evidence has been 
Reasonable cause Obtained to raise a suspicion that the 
for remand. • accused may have committed an 

offence, and it appears likely that further evidence 
may be obtained by a remand, this is a reasonable 
cause for a remand. 

* 1882 ; S. 344; 1872 ; Ss. 194, 208, 219, 264; 

1861 ; Ss. 224, 269, 253, 377. 

2. (’69) 5 Mad H G R App xi (xi). 

3. (’92) S C P L R Or 11 (11, 12), Empress v, ML Bhura. 

4. (’30) AIR 1930 Lab 953 (954) : 32Ct.Jj.3.34i,FalcirMuhammadv.Emperor. 

5. (’25) AIR 1925 Nag 313 (316) : 26 Or. L. J. 1467, Anani Wasudco v. Eviperor. 

Note 4 

1. (’16) ATE 1916 Bom 229 (233) : 17 Cr. L. J. 256, Govind Balvant -v. Emperor. 


Section 343, 
Notes 3-4 


Section 344 
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Seotion 34^ 
Notes 1-2 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. Postponement and adjournment. 

4. Postponement of case sine 
die. 

5. Inquiry or trial. 

5a. Adjournment by public procla- 
mation. 

6. “May, if it thinks fit.” 

7. Reasonable cause for adjourn- 

ment. 

8. “Stating the reasons therefor.” 

9. Adjournment to and trial on 

holiday. 

10. Advancement of hearing. 

11. Stay of criminal proceedings. 

12. Adjournment of one of two 

cross-cases. 

13. Power of High Court to set aside 

order of adjournment. 


14. Power of Sessions Judge or Dis- 

trict Magistrate to stay criminal 
proceedings pending before 
subordinate Magistrate. See 
Note 11. 

15. “ On such terms as it thinks fit” 

— Costs. 

15a. Adjournment for cross-exami- 
nation of prosecution witnesses 
in trials of warrant-cases — 
Power to impose terms on 
accused. 

16. Remand. 

17. Distinction between deten- 

tion under S. 167 and under 
S. 344. 

18. Grounds of remand. 

19. Remand in absence of 

accused. 

20. Period of detention. 

21. “By a warrant.” 

22. Magistrate’s liability for unrea- 

sonable detention. 


Oilier Topics (miscellaneous) 


Adjournment o£ appeals — Costs. See 
Note 15. 

Costs against absent accused. See 
Note 15. 

Detention — Period of. See Note 16. 

Detention — Whether intended to bo 
penal. See Note 18. 

Grounds held insufficient for adjourn- 
ment. See Note 7. 


Protraction of trial — Impropriety of. 
See Note 2. 

Remand for getting a confession — Re- 
mand when objectionable. See Note 18. 
Remand in bailable cases. See S. 496. 
Remand to police custody. See Note 16. 
Revision. See Note 13. 

Second remand. See Note 18. 

W^ho can be ordered to pay costs. See 
Note 15. 


1. Legislative changes. — There -svas no separate chapter in the 
Codes of 1861 and 1872 dealing with the general i^rovisions applicable to 
all kinds of trials. Hence a iirovision of adjournment was made under 
each chapter relating to different proceedings such as preliminary 
inquiry by Magistrates, trial of warrant-cases, of summons-cases and 
sessions trials. When the 1882 Code was passed, re-casting in man^' 
respects the two former Codes, some of the general provisions applicable 
to all kinds of trials were clubbed together in chapter XSIV and the 
Court's power to adjourn and remand w’as provided for in S. 344. The 
section as re-enacted jjrovided also for the postponement of the 
commencement of an inquiry or trial for which there was no provision 
in the Codes of 1861 and 1872. In the present Code the words “if it 
thinks fit” in sub-section (l) were inserted between the words “the 
Court may” and “by order in writing,” etc. 

2. Scope and applicability of the section. — This section 
provides for the postponement of the commencement or the adjo^irn- 
ment of any inquiry or trial, and also for remand of the accused where 
such postponement or adjournment is made. Thus, after a Magistrate 
has taken cognizance of an offence, his powers of postponement and 
adjournment are regulated bj' this section.^ 


Section 344 — Note 2 

1. (’24) AIR 1924 Cal 614 (616) ; 26 Cri L Jour 68, Bholanaih Das v. Emperor. 
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Tho policy of law is that cnminal cases should he disposed of with 
the least possible delay." Tho ohject is to avoid hardship to the parties 
and witnesses.® If the accused is in custody, frequent adjournments will 
bo a harassment to him and, from tho point of view of tho prosecution, 
time will cfTacc recollection of facts. Tho longer the period allowed 
to elapse from the time of the arrest to the time the witnesses give 
evidence, the greater is tho prob.ahility of confusion and of tho truth 
being obscured.'' Tho section consequently provides that a postponement 
or adjournment can be given only in two cases — 

(1) where witnesses arc absent, or 

(2) for any other reasonable cause.*'' 

It is not expedient for a sessions trial to bo adjourned. lYlicn 
once begun, such trial should bo continued dc die in diem — from day 
to day — until it is finished.® Tho section applies only to proceedings in 

2. ('29} AIR 1929 Kng 42 (43) ; 29 Cri L .Tour 1092, BaoUnal v. Sttmpnt, (Inten- 
tion of Code is that criminal trial should ho continued from dav to day until 
termination.) 

■(■25) AIR 192-5 Cal 1017 (1019) ; 27 Cr. L. .1. 129, Thoieas James Henry Arnnp 
v. Kcdar Hath Ghosc. (Whether considered from the point of view of the com- 
plainant or of the accused dclav is inoxcu'ablo.) 

(’20) AIR 1920 Cal 102 (lOi) : 20 Cr. L. -T. 10-30, PmsU Behary v. Corporation of 
Calcnlta. (Frequent adjournments, at tho instance of the prosecution, condemned.) 
(-17) AIR 1917 Sind 73 (70) : 18 Cri L Jour 54 (57) : 10 Sind E R 148, Jehangir 
Perorshah r. Gangnravt Hauv;al.{l)o — Sind Courts Criminal Circulars Ch. 5 R.22.) 
(’23) .AIR 1923 Cal 725 (727) : 25 Cri Ii Jour -492, ShermuU v. Corporation of 
Calcutta. (Lone; adjournment for three years condemned.) 

•(’18) AIR 1918 Cal 583 (590) : 1-3 Cri L Jour 009 (011), HahomeS. Ibrahim v. 
Emperor. (Protracted trial in thePrcsidoncyMngistralo’.s Court animadverted on.) 
(’71) 10 Sutli W R Cr 53 (5S), Hahomed Alum v. Sheihh .-I/::?. (Constant unneoes- 
sarv adjournment is reprehcn.=ible.) 

■(’17)' AIR 1917 Sind 40 (47) : 18 Cri L Jour 834 ; 11 Sind L R 27, F. TIE Solcr 
V. Emperor. (Protracted trial by lengthy cross-e.vaminntion.) 

(’32) AIR 1932 Pat 270 (278) : 84 Cri L Jour 203, Birdhi Chandv.Darhari Jaya. 
Ftral. (Xumoious adjournments in petty cn=e3.) 

(’30) AIR 1930 Pat 241 (243);9 I'.at 113:31 Cr.L.J.7S9, Naravan v. Emperor. {Do.) 
(’09) 9 Sntb W R Cr Cir 5 (0). 

(’99) 2 Bom L R .322 (323), Queen-Empress v. Mahadii Ttiharam. 

(’29) AIR 1929 Cal 770 (770) : 31 Cri L Jour 014, Sirajuddin Ka:i v. Sergeant 
H. Jenner, (The case of an accident to a motor duo to the negligent and rechlcss 
driving of another motor car ought to bo tried within a week.) 

(’25) AIR 1925 Oudli 501 (502): 27 Oudh Cas327: 20 Cri L .Tour 530, Bahadur v. 
Emperor. (A delay of over four and half months in hearing an axrpcal would 
amount to denial of justice in a majority of cases.) 

[Sec (’32) AIR 1932 Cal 03 (04) : 58 C.al 1293 ; 33 Cr. L. J. 803, U. K. Uitra v. 
Corporation of Calcxitia, (Prooeedin'gs allowed to drag on indefinitely — Atten- 
tion of Government was called.) 

(1900)2 Bom L R 1092 (1094), Qiiccn-Emprcss v. Majesty. (Tho committing 
Magistrate and tho Sessions Judge should inquire into any grc.at delay in investi- 
, gation and consider its bearing on the story of the prosecution.)] 

3. (1805) 4 Suth W R Cr Cir No. 12, p. 1. 

[See aZso(’24) AIR 1924 Cnl 18 (44): 25 Cr.L.J. 1313, P.E. Billinghurst v. Emperor.] 

4. (’25) AIR 1925 Cal 1017 (1020): 27 Cr.L.J. 129, Thomas James Henry Arnup 
V. Kcdar Nath Ghosc. (Simple assault case which could have disposed of within 
a few days took a period of more than a year.) 

4a. (’30) AIR 1930 Sind 235 (230); 38 Cr. L. .T. 119 ;30 S L R 357, Jethanand v. 
Tahilram. 

5. (’12) 13 Cri L Jour 801 (802): 35 All 03:17 I C797, Badri Prasad v. Emperor. 
(Evidence recorded by Assistant Sessions Judge and judgment given by Sessions 
Judge after the case remaining ponding-for one year.) 
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inquiries and trials. It does not apply to appeals,^ or to proceedings 
in revision.^ 

As to other provisions relating to adjournment, see sections 229, 

SOS and 526. 

3. Postponement and adjournment. — The section empowers 
the Court not only to adjourn an enquiry or trial, but to postpone 
its Gonimencement. Thus, a Magistrate receiving a complaint may 
postpone the issue of a process under S. 204, and is not bound to jDass 
any order under S. 202, S. 203 or S. 204 immediately after examining 
the complainant.^ 

In the undermentioned case,“ the Bombay High Court pointed 
out the desirability of having a fixed time each day for the purpose of 
appointing new dates for cases which cannot be reached on that day. 

4. Postponement of case sine die. — A postponement or 
adjournment of a ease sine die is not in accordance with this or any 
other provision of the Code.^ The postponement or adjournment under 
this section can only be “from time to time” and for such time as 
the Court considers reasonable, i. e,, for fixed and definite periods." 

See also Note ii. 

5. Inquiry or trial. — See Section 4 (1), clause (k). 

Sa. Adjournment by public proclamation. — An adjournment . 

must, under this section, be by an order in loriting. It is irregular •' 

and objectionable to adjourn a trial by public proclamation.^ 

(’19) AIR 1919 All 200 (201): 20 Cri L Jour 127, Bam Sarup v. Emperor. (Single 
day fixed for sessions trial — Trial not possible to be completed in one day — Ses- 
sions Judge should postpone trial to some such convenient date when it ' is 
possible to continue case de die in diem.) 

6. (’20) AIR 1920 Lah 289 (290): 1919 Pun Re No. 29 Or: 21 Cri L Jour 201, Swroy 
Bhan v. Emperor. 

7. (’36) AIR 1936 Sind 235 (236) : 38 Cri L Jour 119 ; 30 S L R 357, Jcthanand- 
Y. Tahilram, 

Note 3 

1. (’25) AIR 1925 Pat 619 (620, 621) : 26 Cr. L, J. 1179, Bam Saran Singh v. 

Bfihhad Narain Singh. (Complainant examined and case postponed till disposal 
of counter case.) 

(’29) AIR 1929 Cal 281 (282): 31 Cr. L. J. 262, Bam Golam Singh v. Sarat Chan- 
dra. (Even apart from S. 344, the Magistrate, under inherent jurisdiction, has 
jurisdiction to postpone commencement of proceedings.) 

2. (’34) AIR 1934 Bom 130 (133) : 35 Cr. L, J. 1139, In re Jamnahai Meghji. 

Note 4 

1. (’09) 9 Cr.L.J, 35 (36): 13 C W N 104: 8 C L J 564, Abdvr BaufMia v. Baha- 
muddi, (Adjournment sine die of proceedings under S. 145.) 

(’32) AIR 1932 Sind 214 (215) : 27 Sind L R 17 : 34 Cr. L. J. 139, Tarachand v. 

Emperor. (Distinguishing 11 Cr.L.J. 7 — Adjournment sine die pending disposal. 
of another case.) 

(’33) AIR 1933 Sind 358 (359) : 27 Sind L R 219 : 35 Cri L Jour 517, Emperor v.. 

Dinalshah Bajanshah, (Criminal case for theft — Civil suit by accused for decla- 
ration of title to property removed — Held criminal ease should not remain undis- 
posed till decision of civil suit.) 

[But see (’10) 11 Cr.L.J. 7(8) : 4 I.C. 537 (Gal), Guru Das Hasaray. Weatheral.J. 

2. (’26) AIR 1926 All 421 (422) : 27 Cr. L. J. 560, Eewal Bam v. Emperor. 

Note 5a 

1. (1870-71) 6 Mad H C R App xxix (xxx). 
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6. “May, if it thinks fit.” — These wowls show that the 
question of postponement or adjournment of an enquirj' or trial is a 
matter of the Court’s discretion. The discretion is, however, not an 
arbitrary one but should be exercised judiciously and only in cases 
which come within the terms of the section.^ 

A Court is not obliged to pay attention to a telegram from a 
pleader of one of the parties asking for adjournment.® 

7. Reasonable cause for adjournment. — An adjournment 
can be granted only on the ground of the absence of a 7oit7icss'^^ or 
for any other reasonable ca 7 tse.^^ As a general rule Magistrates should 
refrain from granting adjournments save in cases whore they are 
clearly necessitated for the purposes of justice.’ 

The following have been held to be good grounds for adjournment: 

(1) To enable the accused to secure the attendance of liis witnesses.® 

(2) To enable an accused to examine such of his witnesses as he has 
produced.® 

(3) To enable an accused to engage the services of a pleader to properly 
defend himself in complicated cases.^ 

(4) Where the accused’s advocate is absent at another place to fulfill a 
long-standing engagement.’’ 

(5) Where a largo number of witnesses have been examined for the 
prosecution and the accused wants two days’ time to consider what 
evidence he should produce.” 


Note 6 

1. (’72) 17 Sntb W R Or 55(57) : 9 Beng L R 354, Muthoora Nath v. Hccra Lai. 
(Absence o£ reasonable cause for .adjourning enquiry — High Court under S. 15 of 
Cli.artor Ael set aside order of Magistrate adjourning enquiry.) 

2, (’40) AIR 1940 Nag 283 (283) : 41 Cr. L. J. 585, Bhanwarsingh v. SuJihram- 
singh, (Especially where the telegram does not arrive until after the proceedings 
are over.) 

Note 7 

In. (’24) Air 1924 Cal 534 (534) : 24 Cri L .Tour 370, Mihir Lai v. Emperor. (If 
witness Ls reported ill. Court must issue fresh summons and grant adjournment.) 
(’60) 5Suth WR Cr L 10 (10). (But accused cannot be discharged on that ground.) 
(’96) 19 Mad 375 (381) : C M L J 195, Queen Empress v. Virasami, 

[Sec (’70) 5 Mad H C R App sxvii (xxvii).] 

lb. (’2.5) AIR 1925 Pat G19 (G21) : 2G Cr.L.J. 1179, Bam Saran v. Nikhad. 

1. (’30) AIR 1930 Pat 241(243) : 9 Pat 113 ; 31 Cr.L.J. 789, E ar ay an Emperor. 
(Petty criminal case — Parties should appear at first hearing for completion of 
entire trial — Adjournment should be deprecated in such case.) 

2. (’14) AIR 1914 Lah 84 (84) : 15 Cri Ii Jour 521, Lai Singh v. Emperor. 

(’70) 5 Mad H C R App sxvii (xsvii). 

(’71) 10 Suth W R Cr 21 (22), In the case of Dinoo Boy. (As a general rule, 
accused should have his witnesses present on day of trial.) 

3. (’03) 7 Cal W N 714 (710), Emperor v. Keso Singh. (Witnesses for defence 
actually in attendance though attendance bad not been certified — Adjournment 
prayed but refused on ground that witnesses were not in attendance — Eeld, 
adjournment wrongly refused.) 

4. (’IG) AIR 1916 Mad 142 (142, 143):16 Cr.L.J. 334 (33G), In rc Murugesa Naidu. 
(’02) 1 Lo-w Bur Rul 270 (271), Taung Bo v. Croton. (But not in petty cases.) 

[See also (’05) 9 Cal W N cclsxxv (cclxxxv), Hira Lai v. King-Emperor. 
(Appeal, hearing of — Pleader’s unforeseen and unavoidable absence — Refusal of 
postponement of hearing — Re-hearing of appeal was ordered by High Court.)] 

5. (’ll) 12 Cri L Jour 474 (476) ; 12 Ind Cas 82 (LB), E. J. Esteves v. Emperor. 

6. (’20) AIR 1920 Pat 25 (28) : 21 Cri L Jour 321, Bameslnoar v. Emperor. 
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Note? 


(6) Where the counsel for the accused in a caioital case wants to cross- 

examine the witnesses on the following day as ho was not prepared 
to cross-examine on that day.’^ 

(7) Where a party is asked to cross-examine a witness at 6-30 p.M., 
and he asks for time on the ground that the pleader is not then 
available.® 

(8) Where the accused is tried for separate offences and an appeal is 
pending against the conviction in respect of one of such offences.® 

( 9 ) Where a new witness is produced in the Sessions Court who was 
not. examined before the committing Magistrate and the accused 
wants time on the ground that it is a surprise to him.^® 

( 10 ) For iDi’oducing material documents filed in a civil case.^^ 

( 11 ) Where in a sessions trial it is found that a witness is absent and * 

therefore his deposition before the committing ]\Iagistrate could 
not be received and the witness has consequently to be sum- 
moned.^^“ 

The following have been held not to be sufficient grounds for 
granting an adjournment : 

( 1 ) To enable the accused to get a ruling from the High Court on a 
point of law.^® 

{ 2 ) The absence of a co-accused and desirability of a joint trial.^® 

( 3 ) To enable the complainant to examine, witnesses whom he had not 
cared to have in attendance.^^ 

( 4 ) To enable a party to summon witnesses where sufficient .time has 
already been allowed for the purpose.^® 

( 5 ) To enable the prosecution to find out evidence, the existence of 
which is entirely problematical.^® 

7. (’14) AIR 1914 Cnl 834 (835):41 Cal 299 : 15 Cr.L.J. o%,SacIasiv v. Evipcror. 
See also S. 286 Note 10. 

8. (’28) AIR 1928 Pat 277 (278) : 29 Cri L Jour 299, Gulai Jha v. Emperor. 

9. (’09) 9 Cr.L.J. 495 (496) ; 2 I. C. 123(Mncl),l7r rcManiri Kamarajii. (Obiter.) 

10. (’89) 1889 Pun Re No. 1, Or, page 1 (4), Khan Muhammad v. EmpHss. 

11. (’21) 22 Cri L Jour 335 (336) : 61 Ind Cas 63 (Cal), Biswambhar Boy v. 
Aminuddi. (Order refusing adjournment for purpose of procuring necessary 
documents is an arbitrary order constituting denial of justice.) 

11a. (’74) 21 Suth W R Cr 56 (57), Queen v. Lulchun Sanihal. 

[Sec also (’82) 12 Cal L R 120 (121), Empress v. Sagamiar. (Depositions before 
committing Magistrate taken in the absence of accused — Prosecution failing to 
lay down any basis for sucb reception of evidence — Adjournment for summon- 
ing material witnesses is necessary. )] 

See also S. 512 Note 12. 

12. (’07) 7 Cri L Jour 400 (401) : 12 Cal W N 604 (604), Mohcsli Sonar v. 
Emperor. (Postponement granted for obtaining ruling of High Court on the 
point, whether certain coins were kings coins or not.) 

(’33) AIR 1933 Sind 17 (20):26 Sind L R 255:33 Cr.L.J. 908, AbduUahw Emperor. 

13. (’01) 1 Low Bur Rul 60 (61), Qucen-Empi'css v. Nga Tun Hla. 

(’22) AIR 1922 Cal 334 (335) : 49 Cal 182 : 22 Cr. Jj.J.ieb.Billinghxcrsiv.MceJ;. 
(Principal accused absent.) 

14. (’25) AIR 1925 Sind 315 (316) : 26 Cri L Jour 958, AliSherv. Mir Mahomed. 
See also S. 256 Note 9, 

15. (’74) 23 Suth "W R Cr 9 (11), Ghalun Tewari v. Suhedad Khan. 

(’23) AIR 1923 Mad 185 (186) : 46 Mad 253 : 24 Cri L Jour 84, In re Derwish 
Hussain. (Where accused did not ask for fresh process after the witness failed to 
attend though served.) 

16. (’30) AIR 1930 Rang 76 (77) : 7 Rang 592 : 31 Cri L Jour 296, Ah Phone v. 
Emperor. (At a stage when case is re.ady for hearing.) 
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(c) To enable tlie iirosccution to examine tvitnesses not nanicd in tho 
clialan}' 

(7) To enable the jilcatlor of one of the jurtics in a petty case to be 
present where the iileadcr of the opposite ]\irty was present and 
the (late had been announced beforehand.*' 

(?) The absence of the counsel of one of the accused in a sessions case 
in which a number of witnesses had been summoned.**' 

8. "Stating the reasons therefor.” — Tlie reasons for the 
adjournment should bo clearly expressed on record. It is not enough 
that a reasonable cause crisis. Such cause .should be stated in the 
order as the prisoner is entitled to know what such cause is, and an 
appellate Court cannot form an opinion of it-^ rea'Onaldene.^s unless 
it i.s stated on record.* 

9. Adjournment to and trial on holiday. — trial of an 
accused person on a Sunday or other holiday would not necessarily 
jnake the proceedings illegal or invalid.* Where, however, the result 
of tak'ing the unusual procedure of trying the c;'.=o on a holiday is to 
cause prejudice to the accused, as for o.xamplc, by i)revonting him from 
engaging a pleader to defend him, the conviction will bo sot aside." 

10. Advancement of hearing. — This s^'ction docs not stand 
in the way of the Court advancing the hearing of u case to an earlier 
date, jirovidcd due notice thereof is given to the parlies.’ An accelera- 
tion of the date of hearing against the wishes of the accused or his 
ph'-tdor i'^ not lU'oper.' 

11. Stay of criminal proceedings. — This .section autliorizes 
only the postponement or adjournment of a criminal case from time to 
iimr and does not contompl.ato a .st.ay of proceedings for an indefinite 

17. AIR 1931 Xac MG (1.".7) : :!•"> Cri I. .lour 11(13, Hajan Ti’.-a T.odhi v. 
Err.icror. (i’roseciition not entitled to file fre-li list of v.'itneE.-o.s.) 

18. {'10) AIR 19 10 Xag 25.3 (233) : tlCr.rj..T.."»3.7, Dhairrarsingh \'.SuI:hrnvisingIt. 
I'J'ele^inmi from iileadcr asking for adjonrnnicnl — Court is not liound to pay 
ntt^’iition to it.) 

19. (’37) AIR 1937 .\ll 171 (171) : 33 Cri E .Tour -ilG, Salng Ilam v. Emgeyor. 

Note 8 

1. (’.33) G Mad G3 (08), ^[anicl■a>n ^[udali v. Queen. (In this case the endorse- 
ment was “It appear.s neccssai'y to defer the examination of witnesses in order 
that further evidence may ho produced.”) 

Note 9 

1. [See (’G3) 10 Suth W It Civ 330 (3.71) : 1 Reng h R A C 17, In re D. .Ibrahim, 
(.\pplicahility of Lord’s Day Act.)] 

2. (’71) 8 Bong L R App 12 (12, 13), Queenv.llargobinil Datla. (System of trying 
cases by Magistrates, while moving about from day to d.ay, also condemned.) 

(’01) 18Gf Suth W R Gap Or 2 (2, 3), Grijamonec v. Issur Chunclcr. (Magistrates 
should not t.ake up judicial work on a Sunday.) 

(’1.3) AIR 1910 Bom 2 .j 1 (2.75) : IG Or. L. .T. 752, Baban v. Emperor. (Trial on 
Sunday or other holiday irregular as contrary to Criminal Circular No. 37 of the 
Bombay High Court.) 

(’30) AIR 1930 Nag 255 (238, 259) : 31 Cri L .Tour 705, Girdari v. Emperor. 

See also S. 310 Note ■! and S. 537 Note 2-7. 

Note 10 

1. (’29) AIR 1929 Nag 42 (43) : 29 Cr. L. .1. 1092, Eaotmal v. Sam pat. (Because 
the intention of the Code i.s that criminal trial should proceed from day to day.) 

2. (’98) 1898 Bun Re' No. 11 Cr, p. 32 (.33), Karamdin v. Queen. 
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Section 355 zperiod (see Note 4 above). But eveiy Court bas an inherent poiver 
Note 11 to stay a case pending on its file where it is necessary for tbe ends 
of justice to do so.^ The power of tbe High Court in this respect is 
expressly recognized by S. 561A of tbe Code.^ The High Court had also, 
independent of S. 5G1A, power under S. 107 of the Government of India 
Act, 1915, to stay proceedings in subordinate Courts in the exercise 
of its powers of superintendence over inferior Courts.® But under S. 224 
of the Government of India Act, 1935, which corresponds to s. 107 of 
* the Act of 1915, the High Court has now no power to interfere with 

the judicial orders of the lower Courts; see sub-s.{2) of S. 224 and the 
undermentioned cases.®® 

Questions very often arise as to whether a criminal proceeding 
should be stayed during the pendency of a civil proceeding in respect 


Note 11 

1. ('16) AIR 1916 Lah 174 (175) : 17 Cri L Jour 7 (8), Farsram v. Jalal Din. 
(Criminal notion stayed pending disposal of civil suit.) 

(’66) 2 Bom H C E Or 384 (385), Reg. v. Dahuharam. (A Magistrate is not war- 
ranted in convicting and imprisoning a person for disobeying nn order, tbe lega- 
lity of which is then properly under the consideration of an appellate Court.) 
(’24) AIE 1924 Mnd 888 (888), In rc Periasivami Muthirgan. (Stay of criminal 
proceeding until disposal of civil litigation between parties respecting same 
subject-matter should be ordered where title and attempt to get possession are 
pleaded and not where possession on date of trespass is pleaded.) 

[See (’34) AIR 1934 Sind 143 (144) : 36 Cri L Jour 94, Rcioahnal v. Sajanmal 
Mchrumal. (Where the remarlca in the judgment imply that the pendency of 
civil proceeding between the parties is a reasonable gi'ound for adjournment or 
postponement of proceeding under this section.)] 

[See also (’84) 8 Mad 140 (147), In the matter of the petition of Paul De Grns. 
(Intimidation — Excommunication by Eoinan Catholic priest — Criminal proceed- 
ing stayed until complainant established the illegality of priest’s acts in a civil 
Court.)] 

[But sec (’29) AIE 1929 Sind 115 (116) : 23 Sind L E 225 : 30 Cri L Jour 399, 
Ramchand v. Emperor. (No power except under S. 344 to adjourn from time to 
time — The question of inherent power was not adverted to.) 

(’27) AIR 1927 Mad 851 (851) : 28 Cr.L.J. 849, Murugan v. Gutha Rami. (Do.) 
(’33) AIE 1933 Sind 358 (359) : 27 Sind L E 219 ; 35 Cri L Jour 517, Emperor 
V. Dinalshah Rajanshah. (Following AIE 1929 Sind 115 and AIR 1932 Sind 
214 — Criminal case for theft — Civil suit by accused for declaration of title to 
property removed — Held criminal case should not remain undisposed till 
decision of civil suit.)] 

2. (’28) 29 Cr. L. J. 1053 (1055) : 112 Ind Cas 477 (Bom), Jehangir v. Framji 
Rustomji Wadia. (Criminal proceeding need not be stayed where accused is not 
likely to be prejudiced by ci'iminal proceeding being allowed to proceed.) 

(’26) AIR 1926 All 30 (33) : 48 All 60:26 Cr. L. J. 1485, Kanliaiya Lai y. Bhag. 
Wandas. (Proceedings in both Civiland Criminal Courts regarding same dispute.) 

3. (’23) AIR 1923 Mad 595 (595) : 25 Cr. L. J. 280, Nambia v. Svdalaivmtim. 

(’96) 23 Cal 610 (614, 616), Rajhtimari v. Rama Sundari. (Eampini, J., contra.) 

(’31) AIR 1931 Pat 411 (414) : 33 Cr. L. J. 147, Jaqannath v. Rajagopalachari. 

(’08) 8 Cri L Jour 390 (391) : 31 Mad 510 : 4 M L T 186, In rc Jogiah. 

(’07) 6 Cri L Jour 131 (132) : 30 Mnd 226, Anna Aiyar v. Emperor. 

[See (’21) AIR 1921 All 365 (366): 43 All 180: 22 Cr.L.J.236, Rajlninwar Singh 
V, Empo-or.} 

{See also (’24) AIR 1924 Mad 235 (326) : 24 Cr. L. J. 640, A7i'kavimaY. Adribhotln.] 

3a. (’38) AIR 1938 F. C. 1 (3) : ILE (1939) Ear (F.C.) 1 : 1939 F C E 13, Pashn^ 
pati Bliarti v. Secy, of State. 

(’38) AIE 1938 All 639 (640), Lahslimi Iron and Steal Manufactm-ing Go. v. 
Firm Radliey Lai Marini Lai. 

(’38) AIR 1938 Lah 80 (81) : ILE (1938) Lah 377, Peoples Banh of Northern India 
V. Kanaya Lai. (High Court cannot interfere with judicial orders in the exer- 
cise of its administrative functions under S. 224.) 

(’38) AIR 1938 Lah 442 (442), Amar Singh v. Secy, of State, 
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of tbe same or substantially tbe same subject-matter. Tberc is uovv' 
■ti consensus of judicial opinion that there is no invaricihle rule that 
a criminal jiroceeding should be staj’cd pending the issue of a civil 
suit,^ hut that the matter is entirely one of discretion of the Court to 


4. (’35) AIR 1935 Sind 187 (188) ; 3G Cr. L. J. 1350, Fmz Md. v. Ahhas. 

"(’29) AIR 1929 Pat 500 (501): 30 Cr. D. ITirdouIiardiii Svighv, F^nperor, 

1'30) AIR 1930 Pat 194 (194): SOCr.L.J. 1144, Bhagxratli BJiagat v. Bam Narain, 
(It must be assumed that each Court must be allowed to proceed with the business 
on its file without any intervention of this kind.) 

(’33) AIR 1933 Lah 37 (38, 39): 34 Cr.ljJ, 0G{Q3),Bashcsharnath v. Baton Chand, 
(’IG) AIR 191G Lah 137 (137, 138) : 17 Cr. L. J. 205 (20G), Bnr Din v. Emperor. 
(’30) AIR 1930 Lah 802 (803) : 31 Cri L Jour 1053, Lorind Singh v. Emperor. 
(Rule of staying criminal trial when civil litigation is pending is rule of prudence 
and its application must depend or merits of each particular case.) 

■(’93) 18 Rom 581 (584), In re Devaji. 

•{’9G) 23 Cal 610 (G21), Baj K'limari v. Bama Stindari. 

(’23) AIR 1923 JIad 595 (59G) : 25 Cri L .Tour 280, Eambia v. Sudalaimvthu. 
(’30) AIR 1930 Pat 351 (352) : 31 Cri L Jour 766, Bhagwat Prasad v. Barnktsun 
i?am. (Order can bo justified only on special grounds, the general rule being that 
the High Court should avoid staying proceedings.) 

(’27) AIR 1927 Mad 308 (310) : 28 Cr. L. J. 181, Gnanasigamani v. Vcdamtilhii. 

(If la'w allows a legal process, it should not be condemned ns unjust.) 

.(’21) AIR 1921 Jjah 386 (388) : 23 Cri L Jour 700, Taj-tid-din v. Tajmnhammad 
Nasir. (There is no statutory provision making it compulsory to stay the criminal 
proceeding.) 

■(’21) AIR 1921 Pat 484 (484), Jodhi Singh v. Emperor. (Criminal case should not 
bo stayed if que.=tions involved are not identical.) 

(’27) AIR 1927 .Mad 778 (778,779): 50 MndS39:28Cr.L.J.812, Bamiahv.Bamiah. 
(’10) 11 Cri L Jour 4 (6) : 4 Ind Cas 485 (Cnl), Brojohashi Panda v. Emperor. 
(’02) 26 Bom 785 (791): 4 Bom LR618, In re Bal Gangadhar Tilah. (Ordinarily 
it is not desirable — Dissenting from Jardine, J.’s remarks in 16 Bom 729.) 

(’22) 23 Cri L Jour 84 (84, 85)'; 65 Ind Cas 436 (436) (All), Anrndh Eiimar v. 
Emperor. (Criminal law should proceed with expedition.) 

(’12) 13 Cri L .Tour 848 (848) : 17 Ind Cas 720 (Bom), In re Ecsava Naratjan. 
(’28) 29 Cri L Jour 1053 (1056) : 112 Ind Cas 477 (Bom), Jehangir v. Pramji. 
(’OS) 8 Cri L .Tour 435 (437) : 35 Cal 909, Hcmchandra v. Aial Behari. 

(’04) 1 Cri L Jouv 852 (854) : 31 Cal 858, Dwarhanath Bai v. Emperor. (Special 
reason is necessary to grant Elay.) 

(’02) 2 IVeir 415 (416, 417), In re Subra7nania Chcliy. 

(’29) AIR 1929 Cal 563 (566) : 57 Cal 558 : 31 Cri L Jour 211, Gopal Chandra v. 
Suresh Chandra. (In case of Crown prosecution with Crown a party whose 
interest is for public justice, proceeding in Criminal Court cannot be stayed 
pending decision in civil suit.) 

But see the following cases which seem to proceed upon the ricio that ordinarily 
there should be a stay in such cases : 

(’26) AIR 1926 All 30 (33) ; 48 All 60 : 26 Cri L Jour 1485, Kanhai-ya Lai v. 
Bhagwan Das. (Inherent power of the High Court to stay proceedings is very 
wide and can be properly exercised in such cases.) • 

(’ll) 12 Cri L Jour 615 (616): 12 Ind Cas 991 (Lah), Parasram v. Emperor. 

(’13) 14 Cri L Jour 128 (128); 18 Ind Cas 688 (Lab), Anant Svigh v. Emperor. 
(’15) AIR 1915 Cal 596(596): 16 Cr.li.3.S()9 {310), Asrabuddin Sarkarv.Kali Doyal. 
(’14)AIE 1914 Sind 80 (80): 8 SindLB 20: 15 Cr.L.J. 001, MathraDass.Einpcror. 
(’14) AIR 1914 Upp Bur 18 (19): 15 Cr.L.J. 488, Kalima BibiwMachul Ahmed. 
(’20) AIR 1920 Low Bur 47 (48) : 10 Low Bar Rul 103 : 21 Cr.L.J. 353, Soorayya 
V, Shwc Bwin. (Slatter purely of civil dispute.) 

(’16) AIR 1916 Bom 163 (164); 17 Cr.L.J. 163 (153): 41 Bom 1, In re Marhur. 
(’16) AIR 1916 Lah 174 (17-5): 17 Cri L Jour 7 (8), Parasram v. Jalal Din. 
(’92)_16 Bom 729 (731), In re Shri Nana Maharaj. (Criminal proceedings for 
perjury or forgery arising out of civil litigation.) 

(’07) 5 Cr. L. J. 199 (200): 5 C L J 233, Bam Charan Smgh v. Emperor, 

(’21) AIR 1921 Pat 495 (495), Haribax Bam v. Gapali Bam. 

(’20) AIR 1920 Pat 816 (818); 22 Cr. L. J. 489, Mt. Phuleshra Ever v. Emperor, 
(Irreparable injustice likely if convicted — No chance of evidence becoming stale.) 
(’92) 1892 Rat 587 (588), In re Ebrahim. 
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Section 354 be exercised having regard to the merits and all the circumstances of 

Note 11 the case,® The real principle to be looked to is whether the accused is 

likely to be prejudiced if the criminal proceeding is not stayed until 
the disposal of the suit.® Where the matter in issue is not of such a 
complicated kind for the decision of which Civil Courts are preferred 
as peculiarly qualified as, for exami)le, the genuineness of a will or 
other document, the validity of a will, and the hona fides of a civil 
claim, it cannot be assumed that there will be a manifest and irrepar- 
able injustice done in the Criminal Court w^hen the integrity of the 
Court is not questioned.' 


(’01) 5 Cal W N 44 (45), Goherdlionc v. Istuar Ghunder. (Prosecution under S. 82 
of the Eegistration Act — Civil suit pending.) 

(’06) 10 Cal W N ccsi (ccxii), Gopesimar Pal v. Emperor. 

{'22) AIR 1922 Lah 424 (424): 23 Cri L Jour 595, Janki Das v. Emperor. 

(’30) AIR 1930 Lah 664 (665): 32 Cri L Jour 463, Maniram v. Emperor. 

(’27) AIR 1927 Lah 17 (18): 27 Cri L Jour 1114, Bhishamhar Das v. Emperor. 

[But see (’27) 106 Ind Cas 403 (464): 29 Cr.L.J. 47 (Lah), Plniman Singh v. Emperor. 
(1862) 1 Mad H C R 66 (67, 68) : 2 Weir 22, Ex parte Varadarajuhi Naidu. 

5. (’37) AIR 1937 Pat 8 (9) : 38 Cr.L.J. 264, MolhuBai \. Emperor. (High Court 
will not ordinarily interfere with discretion.) 

(’35) AIR 1935 Sind 187 (188) : 37 Cri L Jour 1350, Fais Muhammad Abbas v. 
Abbas Jafferali. 

(’30) AIR 1930 Lah 802 (803) ; 31 Cr.L.J. 1053, Lorind Singh v. Emperor. (The 
rule that criminal proceeding should not be started when the same question is 
also involved in a pending civil litigation is a rule dictated by prudence and its 
application must depend on the merits of each case.) 

(’29) AIR 1929 Pat 500 (501): 30 Cr. L. J. 1101, Hirda^j Narain Singh v. Emperor. 
(High Court canuot interefere with the lower Court’s order unless it is unjudicial.) 
(’27) AIR 1927 Lah 744 (745) : 28 Cr. L, J. 326, Linton v. Emperor. (Matter in 
criminal case identical with issue to be decided in civil suit instituted prior to 
complaint in criminal case — Criminal case should be stayed.) 

(’25) AIR 1925 Pat 193 (193) : 26 Cri L .Tour 286, Dasarate v, Joy Ghand. 

(’25) AIR 1925 Mad 39 (42) : 47 Mad 722 : 25 Cri L Jour 1009, Eamanathan y- 
Sivarama Subramaniya. (Prosecution not launched in public interest — This is 
good ground for staying criminal proceedings pending civil suit.) 

(’92) 1892 Rat 587 (588), In rc Ebrahim. 

(’33) AIR 1933 Bom 307 (309) : 34 Cri L Jour 900, In re Bamchandra Babaji. ■ 
(’34) AIR 1934 Sind 143 (144) : 36 Cr. L. J. 94, Bcwatmal v. Sajanmal. 

[Sec (’94) 2 Weir 260 (261), Sankarayya v. Subba Airja. (Complaint of forgery 
of document — Question of genuineness of this document pending in civil Court 
— Criminal proceeding should be .stayed.)] 

6. (’28) 29 Cr. L, J. 1053 (1036) : 112 Ind Cas 477 (Bom), Jehangir v. Framji. 
(’26) AIR 1926 Nag 315 (316), ]\[adhao Bhagwant v. Emperor. 

(’16) AIR 1910 Mad 1123 (1123) : 16 Cr. L. J. 637, Md. Ibrahim v. Eatiayyan. 
(Refusal to register document alleged to be forged — Suit to compel registration — 
Criminal trial for forgery must be stayed jiending disposal of civil suit to compel 
registration.) 

(’32) AIR 1932 Nag 80 (87, 88) : 34 Cri L Jour 119, Jhummaklal y. Sunderlal. 
(Where very constitution of committee of trustees which authorised particular 
individual from amongst them to lodge on its behalf criminal complaint against 
manager of trust property is challenged as invalid in previously instituted suit 

— Held criminal trial should be stayed pending decision of civil suit.) 

(’17) AIR 1917 Pat 621 (622) : 18 Cri L Jour 771, Khobhari Bai v. Bhagioat Bai. 
(Property forming subject-matter of civil suit — Charge of theft of such property 

— Criminal case should be stayed.) 

(’20) AIR 1920 Pat 816 (817) : 22 Cr. L. J. 489, Aft. Phulcshra K%ier v. Emperor. 
(’16) AIR 1916 Pat 7 (8) : 18 Cr. L. J. 125, Debi Mahto v. Emperor. (Proceedings 
instituted as a result of order under S. 476 — Order appealed against — Pro- 
ceedings should be stayed pending appeal.) 

(’07) 6 Cr. L. J. 131 (132) ; 30 Mad 226, Anna Ayyar v. Emperor. 

(’02) 2 Weir 415 (416, 417), In re Subramanya Ghetty. 

7. (’31) AIR 1931 Pat 411(415, 416): 33 Gr.Jj.I.lil.Jaganaihv.Bajagopalachari.. 
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In exercising the discretion in the matter of stay, the following 

principles may be remembered : 

(1) Where a criminal proceeding is instituted with the motive of 
hampering the conduct of the civil proceeding, the former may be 
ordered to be stayed.® This, liowever, will not a]iply in the case of 
public prosecutions, such as prosecutions under s. 195 or S. 47G, 
Criminal Proeedure Code.'-* 

(2) Where a civil proceeding is filed for the purpose of delaying or the 
conduct of which would result in a long delay of the trial of the 
criminal case, no stay should he granted.’® 

(3) Where the civil suit has been filed before the institution of the 
criminal proceeding and it appears that the decision in the former 
will be of value in arriving at the truth in the criminal case, the 
latter may be stayed.” 


[See also (’27) AIE 1927 Mad 778 (779) : 50 Mad 839 : 28 Cr. L. .T. B12,Bamiah 
V. Baniiah. (It must be assumed that in cither Court justice will be done and 
which Court precedes the other is merely a question of convenience.)] 

8. (’28) 29 Gr.L.J. 1053 (1050) ; 112 I.C. 477 (Bom), Jehangir v. Frainji. 

(’07) C Gr. L. J. 131 (132) ; 30 Mad 220, Anna Avyar v. Emperor. 

(’02) 2 Weir 415 (410, 417), In rc Stihramani/a Chclly. 

(’33) AIR 1933 Bom 307 (309) : 34 Gr. L. ,1. 900, In rc Bamchandra Bahaji. (If 
criminal case is filed after the civil case, intention to prejudice the latter may 
often be suspected espooialiy when there is long delay in presenting the criminal 
case,) 

9. (’29) AIR 1929 Cal 503 (500) : 57 Cal 558 ; 31 Cr. L. ,T. 211, Gopal Chandrav. 
Suresli Chandra. 

(’28) 29 Cr. L. J. 1053 (1055) ; 112 I. C. 477 (Bom), Jehangir v. Framji. 

(’04) 31 Cal 858 (802) : 1 Cr. L. J. 852, Bicarka Nath Bai v. Emperor, 

(’02) 20 Bom 785 (791) : 4 Bom L R 018, In re Bal Gangadhar Tilalc. 

(’22) 23 Cr. L. J. 84 (84) ; 05 I. C. 430 (430) (All), Anrudh Knmar v. Emperor. 
(’12) 13 Cr. L. J. 848 (848) : 17 I. C. 720 (Bom), In rc Ecshav Narayan, 

(’08) 8 Cr, L. J. 435 (437) : 35 Cal 909, Hem Chandra v. Aial Bchari. 

10. (’14) AIR 1914 Mad 143 (143) : 15 Cr. L. J. 508, Pedda Bnlliah v. Yenkaia- 
sivami. (In view of the .suit being a summary one, proceedings were stayed.) 

11. (’37) AIR 1937 Pat 8 (9) : 38 Cri L .Tour 204, Molhu Bai v. Emperor. (Civil 
suit based on handnote — Defendant alleging that handnote was outcome of fraud 
on him— Complaint by defendant against plaintiff — Plaintiff applying for stay of 
criminal proceedings till decision of civil suit — Stay held should be granted.) 

(’35) ATE 1935 Rang 487 (488) ; 37 Cr. L. J. 201, U Tha Zan v. U Fyani. (Cases 
in which stay is granted are usually those where the criminal proceedings arise 
directly out of the proceedings in the Civil Court such as for instance proseou- 
tions for perjury or forgery in relation to documents put in evidence in the Civil 
Court.) 

(’27) AIR 1927 Lah 744 (745) : 28 Cr. Ii. .1. 326, Linton v. Emperor. 

(’05) 2 Cr. L, J. 798 (800) : 2 A L .1 747 ; 1905 A Vi N 254, Mathura Kunioar v. 
Durga Kunwar. (Where the decision of the civil suit will not be evidence in the- 
criminal case, stay should be refused.) 

(’35) AIE 1935 Cal 182 (183), Srikisson Berhoalla v. Emperor. (Issues in crimi- 
nal case likely to be included in issues in civil suit which is ripe for the hearing 
— Criminal case to be stayed — Even a prosecution launched by police can be- 
stayed under such circumstances.) 

(’35) AIR 1936 Sind 187 (188) : 36 Cri L Jour 1350, Faiz Muhammad v. Abbas 
Jaffcrali. (Disputes in criminal proceeding and civil suit intimately connected — 
Civil suit prior in time — Common issue capable of being decided more properly in 
civil suit — Held, criminal case should be stayed.) 

(’17) AIR 1917 Pat 621 (622) ; 18 Cri L Jour 771, Ehobhari Bai v, Bhagwat Bai. 
(Property subject-matter of suit — It is just and proper to stay criminal trial.) 

(’27) AIE 1927 Lah 669 (670) ; 28 Cri L Jour 778, Kalu Mai v. Emperor. (Pro- 
nouncing of judgment in criminal case stayed pending decision in appeal in civil 
case out of which criminal case had arisen.) 
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Note 11 


(d) Whoro tho civil suit is (Ued aficr the criminal case and there is no 
pos.sibility o£ its being decided soon, a stay should not ho ordinarily 
granted.’- 

(g) Whoro tho criminal prosecution in no way arises out of the civil 
.suit and tho decision in the Civil Court will not ncces-sarily affect 
the decision of tho Criminal Court, it will ho unreasonable and 
speculative to order stay of iirocooding in tho Criminal Court.'"’' 

(g) Where tho suhject-mnttor.s of the dispute in the criminal and civil 
cases are not identical or have no hearing on one another, a stay 
will not ho granted,"’ 

(7) In cases of disputed title to land where it is diflicult to draw the 
lino between a hona fide claim and a criminal trespass, a stay can 
ho granted." 

(s) Although it is not illegal to have two separate criminal proceedings 
in respect of accusations arising out of the same facts, such a 
course is obviously inconvenient and it is desirable that I'Oth 
tho ])rocecdings should he held in a Court having pirisdiction to 
conduct both."’' Hoe also Xoto 12 and .section lOO Note IT. 

There is no provision in the Code enabling a District Magistrate 
to stay ju-occedings in the Criminal Courts subordinate to him.''’ Nor 

{'Go) AIK lOGG .Siiul 81 (SG) : GG Cri L .Tour 8S1, Kalumal Gdonml v. Ki:stnnal 
IfrnulrtS. (Stutonient made in nrtUluvit filed in Court fal^•c — Complaint under 
S. oOO filrd hnforo civil suit is over — There is no infraction of lav.-, patent on fnco 
of record to jiudify quashing of proceedings — lJut it is expedient that hearing 
of complaint should he stuyc<l till disj)0''al of civil .cuit.) 

12. (’20) AIK 1020 Lah 105 (lOS) : 21 Cri L .Tour GOO, Shib Datial v. Jlmir, Itaj. 
(If Itowover the cause of action did not arise til! after the filing of tho crimin.al 
complaint, the criminal luweedings should Ire stayed.) 

(’10) 11 Cri Tj Jour i (G) : -1 Ind Cas •lO.'i (Cal), Brojobadii Panda v. Empcccr. 
(’10) 11 Or. L. .T. 201 (202) : G I. C. l.si (Cal), llari Pada Pal v. Jotiah Chandra. 
(’.GG) .MK lOGG Lnli G7 (GO) : G.l Cri Ij .Tour OG, Pnshediarnath v. P.atanchand. 
(Civil suit lil:ely to ho delayed — Held, that question of staying criminal case v,-as 
properly refused to be considered till the evidouco for tlic prosecution liad been 
recorded.) 

12q, (’G.G) AIK lOGG Kang -157 (-188) : 37 Cr. L, .T. 201. V Tha Pan v. V Puant. 
Sec also S. -IGO Note 27. 

13. (’21) AIK 1021 Pat 181 (IG t), Jodhi Sinnhw Emperer, (Issue in civil suit not 
identical witli issue in criminal case.) 

(’21) AIK 1021 Lah GSG (GB8) : 2G Cr. L. .T. 700, Taj.vd.din v. Taj Hahainmad 
Nar.ir. (Criminal proceeding need not be stayed where questions are different 
tiiough allied and arising out of the same transaction.) 

[See also (’GG) AIK lOGG Sind 358 j350) : 27 Sind I, K 210 : 35 Cri L Jour 517, 
Emperor v. Dinal Shah. (Decision in civil suit not likely to conclude question 
hoforc criminal Court — Stay not necessary.)] 

14. [Sec (’27) AIK 1027 Mad 778(778): 50 Mad 8G0 : 23 Cri L Jour 812, Pamiah 
v, llamiah, (Obiter.) 

(’23) 2-1 Cri L Jour 215 (217) :71 I. C. 780(Pesh),7v/ien:c7jaiid v. Eu!2)eror, (Object 
of criminal proceedings to obtain an adjudicatioir on question of title — Civil suit 
ponding — Criminal proceeding quashed.)] 

14n. (’GG) \m 1033 Nag 78 (80) : 20 Nag Ij K ‘201 : 31 Cr. L. J. 510, Kanhavia. 
lal v, Bnijnalh Hraheshri. 

15. (’23) AIK 1023 ^^ad GS8 (GS8) :25 Cr. L. J. 277, Krishna Pao v. Scshas7tbra- 
mania Iyer. 

{'.31) AIR 1031 Pat ‘111 (•11*1): 33 Cri L Jour 1-17, Jagannath Acharya Gosieami v. 
Pajagopalachari. (Deputy Commissioner had no jurisdiction citherasaBovomio 
-Court or as a District Magistrate to stay criminal proceedings i)onding before tho 
suh-divislonal Magistrate.) 
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is there any provision enabling a Sessions Judge to stay a civil suit 
pending the decision of a criminal case.’® 

A Magistrate "who has directed an inquiry bj- a subordinate 
Magistrate under S.202, can stay proceedings,” and u-here there are 
two counter- complaints the Magistrate will be justified in staying 
proceedings in one pending the disposal of the other.” See also Note 12 
and the undermentioned case.” 

12. Adjournment of one of two cross-cases. — ‘Where there 
is a case and a counter-case, and the Court decides not to try them 
simultaneously, but one after the other, it has power under this section 
to adjourn the one and take up the other for trial.’ As to whether a 
simultaneous trial can be held of two cross-cases, see S. 239 and the 
undermentioned cases." 

13. Power of High Court to set aside order of adjournment. 
— An improper order of adjournment can be set aside by the High 
•Court in revision.’ Ordinarily, however, where the Court has exercised 
a judicial discretion in the matter, the High Court will not interfere." 

14. Power of Sessions Judge or District Magistrate to stay criminal 

proceedings pending before subordinate Magistrate. — See 
Note 11. 


[But see (’23) AIR 1923 Mad 59.5 (39.5) : 25 Ct.Ij.I. 280, N awbia Pillay v. Sttdalai- 
mutliu Nadan. (Magistrate has wide powers to stay, for reason? of expediency 
trial pending before subordinate Courts.)] See also S. 17 Note 9. 

16. (’87) 1887 All "W N 102 (103), Empress v. Vnkar Das. 

17. (’34) AIR 1934 Sindl43(144):3GCriLJour94, Bcwatmal v. Sajanmal. 

•See also S. 202 Note 13, 

18. (’80) AIR 1930 Pat 30 (32) : 30 Cri L .Tour 554, Parmanand v. Emperor. 
(’22) AIR 1922 Pat 618 (618) : 24 Cri L Jour 120, Lalji Singh v. Naurangi Lai. 

19. (’04) 8 CanVNs3Lxi(sssi), Pa the mader of Beni MadhubOhatterjee. (Order 
for criminal prosecution by civil Court — Application for stay of proceedings 
in criminal Court to be made to Bench in charge of criminal business.) 

Note 12 

1. (’29) AIR 1929 Cal 281 (283) : 31 Cri L Jour 262, Bam Golam Singh v. Sarat 
Chandra Ganguly. (Magistrate has jurisdiction to postpone his enquiry even 
apart from this section under inherent jurisdiction.) 

(’35) AIR 1935 Pat 214 (216) : 36 Cr.L.J. 714 (716) (S B), Bam Singh r. Emperor. 
(But the Court is not bound to grant adjournment.) 

2. (’33) AIR 1933 Lab 852 (853) : 14 Lab 820 ; 35 Cri L Jour 171, Dhanwantri 
Durga Das v. Emperor. (No legal bar to Courts of concurrent jurisdiction trying 
same oSenoe simultaneously.) 

(’23) AIR 1923 Cal 644 (645) : 24 Cri L Jour 940, Sheihh Samir v. Beni Madhab 
Oopc. (Simultaneous trials in different Courts of both cases is undesirable — 
Proper course is for same Court to try both cases one after the other.) 

Note 13 

1, (’72) 17 Suth W R Cr 55 (56) : 9 Beng L R 354, Mathxira Kath Chuckerbutty 
V. Hecra Ball Doss. (Case under the Code of 1861.) 

2. (’27) AIR 1927 Mad 778 (779): 50 Mad 839: 28 Cr.L.J. 812, Romiabv.RawtiaJt. 
'(1862) 1 Mad H C R Cr 66 (67) : 2 Weir 248, Ex Parte P. Varadarajulu Baidu. 

(No mandamus ■will be issued to compel Magistrate to proceed with the case.) 

<’22) AIR 1922 Pat 618 (618) : 24 Cr. L. J. 120, Lalji v. Nawrangi. (Process issued 
in one case and the counter-case postponed till after the disposal of the former.) 
<’25) AIR 1925 Sind 315 (316) : 26 Cri L Jour 958, Ali Sher v. Mir Mahomed. 
(Reasonable cause for remand is not in itself sufficient to satisfy the require- 
ments of this section.) 

{See also (’37) AIR 1937 Pat 8 (9) : 38 Cri L Jour 264, Molhu Bai v. Emperor. 
(High Court’s power to interfere with discretion of lower Court in regard to stay 
of proceedings pending civil suit.)] 


Section 3?5 
Notes 11-14 
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Section 34?' 
Note id 


15. “On such terms as it thinks fit” — Costs, — These 
■words ompo^YOl• the Court postponing or ndjourning a criminal case to 
imi)Oso such terms iis it thinks fit. This ■will include an order for the 
payment of costs, ^ though such an order will he made only where the 
circumstances are exceiitional and where, for some reason or other, 
the ordinary everyday method of conducting criminal cases has to ho 
departed from owing to the conduct of a party.’" Thus, a complainant 
who is solely to blame for an adjournment can be ordered to pay 
costs.' Similarly, an informant to the jiolicc in a police case who, 
though a witness, is virtually conducting the jirosccution by engaging 
a vakil and who nsk's for time, may be ordei-ed to pay costs ns a 
condition of the adjournment.’' So also an accused person can be 
ordered to jiay costs ns a condition of an adjournment."’ But this 
power should not bo exercised in such a manner as to place obstacles 
in the way of the accused properly defending himsolf.’’'" But where in 
a jiolice case the Police Sub-Inspector was resjionsible for securing 
the attendance of absent witnesses, the coinjilainant was held not to be 
liable for costs.*' Nor will the complainant be liable for costs when an 
adjournment becomes ncces.sary owing to the absence of the accused® or 
even Avhoro ho is himself absent when the case is a non-compoundable 
warrant-case and his po.sition after charge is reduced to that of a 
witness." In the undermentioned case,'" where only some of the accused 
]ier.sons attended, and it was fotind that the complainant had not 
accompanied the ])roco.«3-.sorver, tlie^fagistratc ordered the complainant 
to pay the costs of the accused persons who wore present. It was hold 
by the High Court in revision that the order for costs was not a 
])ropor one. 


Note 15 

1. ('O.'}} 2 Cr.L..].80:j (801): 28 All 207 : I'lO.j AWN 25G: 2 AL.T 8^81, Mathura 
Prafad v. IJa$aut Lai. (Day fixed tor cross-oxiiniination of pvo.'oculion witnesses 
— Prosecutor failitiR to pul in appe:inincc — Order for costs was made.) 

(’18) AIR 1!)]8 Mud 008 (.',38, 5 tu) : IS Cr. L. .1. C12 (012): 10 Mud 1 130, Nitaansi 
KiiduDihan v. Sivnruhra7i!ania Konc. 

(’0.7) 28 All 200)1 (200))) : 10(1.7 A W N 2.77)!, llaiK Daual v. Karav. Singh. 

(’18) AIR lOLS Pat 0.70 (0.77) : 10 Cr. L..I.G, Paghunandan Prasad v. P.aniadhin 
Singh. (Passiu;' of s;icli order docs not disclO'C any prejudice on part of Magis- 
trulr and is not viilid ground for trunsfer of care to unotlicr Mujjis.tratp.) 

(’01) 1 Cr. Ij. .1. 109.7 (1097) : lOOJ Pun Re No. 20 Cr, F.ini'cror v, Shuldhan:. 
(’0.7) 2 Cri L Jour 1 (7, 8) : 0 C W N 18, Sew Prasad v. Corporation of Calcutta. 
(’12) 13 Cri L .Tour 208 (209) : 1.1 Ind Cas 0.72 (All), Ciihari Lai v. Gunga Pavi. 
In, (’18) AIR 1918 Rom 2,73 (2.53):42 Rom 251: 19 Cr.L..7. 320, In rc .Udul Pahwian. 
(Reciiuse everyday practice which is in nccordnncc with intentions of Code docs 
not contemplate an order as to costs.) 

2. (’22) AIR 1922 Rom 239 (239): 23 Cri h .Tour 333, Emperor v. Laxmnn Kath. 
(Police prosecution — Complainant should not bo saddled with adjournment costs.) 

3. (’18) AIR 1918 Mad )73S (.710) : 18 Cr. L. .1. 012 (Gl.j) ; -10 Mad 1130, Sunnasi 
luuluvdian v, Sivasubramania Kone. 

4. (’37) AIR 1937 Pat 131 (1.33) : 38 Cr.r,..T..lSI. Ishar Singh x.ShamaDusadh. 
(’05) 2 Cri L Jour 1 (7, 8) : 9 C W N 18, Sew Prosad v. Corporation of Calcutta. 
(’32) AIR 1932 Bom 470 (472) : 50 Bom 530 : 33 Cr.L. J. 802, Sorabji M. Shroff 

V. Erachshaw B. Katrak. 

4n. (’37) AIR 1937 Pat 131 (133): 3SCr.L. J,484, lihar Singh wShavia Dusadh. 

5. (’22) AIR 1022 Rom 239 (239) : 23 Cri L Jour 'MS, Emperor v. Laxman Nath. 

6. (’20) AIR 1920 Lah 407 (408) ; 27 Cri L Jour 572, Bishambar v. Bam Ghand. 

7. (’24) AIR 

7n. (’33) AIR 1933 Lah 720 (721): 35 Cri L Jour 457, Kacam Khan v. Emperor 
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Where the accused is absent, and the case has perforce to be 
adjourned, no costs can be ordered against him.® 

The power to order costs does not extend to previous adjournments 
granted without conditions.® 

No costs of adjournment can be awarded in criminal appeals'® or 
criminal revisions" ns the section does not apply to such proceedings. 

15a. Adjournment for cross-examination of prosecution 
witnesses in trials of warrant-cases — Power to impose terms 
on accused. — In trials of warrant- cases, the accused has a statutory 
right to the re-call of prosecution witnesses for cross-examination after 
the charge is framed and he cannot be ordered to pay the expenses 
of the witnesses in such cases. See Notes under s. 25G. But this right 
applies only to the first re-call of the witnesses. Where once the 
witnesses are re-called but the accused asks for an adjournment of the 
case on the ground of the absence of his pleader, the Court can, under 
this section, grant him the adjournment on condition of his paying 
bhatta to the prosecution witnesses.' 

16. Remand. — A remand is a re-committal to custody of a 
person who has been brought up in custody.' The scheme of the Code 
as to the detention of the accused persons in custody is as follows — 

A person arrested wifhoitf- warrant should be brought before a 
Magistrate without unnecessary delay (ss. 59 and 60) , the maximum 
period of police custody allowed being twenty-four hours (S.6l). A 
person arrested under a warrant is similarly to be brought before a 
Magistrate without unnecessary delay (S.Sl). On the arrested person 
being so brought before the Magistrate, the Magistrate may, from 
time to time, authorize the detention of the accused either in police 
custody or in the judicial lock-up, as he thinks fit, for a term not 
exceeding fifteen days on the whole (S. 1C7). If within that period the 
investigation shows that there is not sufficient evidence or reasonable 
ground of suspicion against the accused, he should be released by the 
investigating officer on taking security for appearance before the 
Magistrate if and when he is required (s. 169). If within that period 

8. (’06) 4 Cri Ii Jour 78 (79) : 1906 Pun Re No 6 Or, Browne v. Chanda Singh. 
(’22) AIR 1922 All 184 (184) : 23 Cri L Jour 243, Beedha v. Emperor. 

(’34) AIR 1934 Lab 441 (442) : 36 Cri E Jour 101, Qulah Singh v. Indar Singh. 
(A fortiori no costs can bs ordered in such cases against tbe co-accused who is 
present but applies lor adjournment.) 

9. (’32) AIR 1932 Bom 470 (472) : 56 Bom 536 : 33 Cr. L. J. 802, Sorahji Shroff 
V. Erachshatu, (Application for transfer — No order for costs should be made.) 

See also S. 526 Note 19. 

10. (’02) 1902 All W N 59 (60), King-Emperor v. Chhahraj Singh, 

(’33) 1933 Mad W N 878 (879), Bajanna v. Emperor. (Refusal to bear appeal for 
non-payment of costs is not proper.) 

11. (’36) AIR 1936 Sind 235 (236) : 38 Cr. L. J, 119 : SOS. L. R. 357, Jethanand 
.V. Tahilram. 

Note 15a 

1. (’34) 1934 Mad W N 100 (102), Bapi Naidu v. Gangu Naidu. ' ■ 

See also S. 256 Note 11. 

Note 16 

1. (’67) 2 Weir 409 (409), (Prisoner must be present at tbe time of recommitment.)' 
[See (’24) AIR 1924 Cal 614 (615, 616): 26 Cr.L.J. 68, Bholanath Das v. Emperor.'] 
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llic investigation shows that there is such ovidonce or if the period 
expires without the investigation having been comidcted, the accused 
must he forwarded, subject to the provisions as to hail, to the ^Magistrate 
empowered to take corpiizance of the offence upon a police-report 
(s. 170). If the latter also receives along with the accused a police-report 
under S. 173, ho can tahe cognizance of the offence on such report and 
if necessary remand the accused to custody for fifteen days at a. time 
for the purpose of obtaining further evidence or for other reasonable 
cause (s. Oil). If owing to the investigation not having been completed 
a final report is not sent with the accused under S. 173, the ^lagistrate 
should release the accused. lie cannot order a remand in such a case." 
The High Court of Allahabad has, however, in the undermentioned 
caso,^ held that S, 170 applies only to cases where the investigation has 
not boon completed and further, that even where the accused is sent 
up under that section without any report under s. 173, the Magistrate 
can order a remand of the accused under this section and is not bound 
to release him. It is submitted that this view cannot bo accepted as 
correct. This section clearly applies only where the Magistrate has 
taken cognizance of the offence and this he could do only on a police- 
report or in the other modes referred to in S. 190. In the absence, 
therefore, of a police-report or the other things referred to in S. 190 
the [Magistrate could not act, and there being no subsisting order 
for detention, the accused must bo released. 

17. Distinction between detention under section 167 and 
under section 354. 

(1) Section 1G7 applies to detention of accused persons during police 
investigation. This section applies to detention after police 
investigation and before or pending inquiry or trial. ^ Thus, whore 
a [Magistrate, having ordered the accused to bo detained for a period 
of loss than fifteen days, thinks no further detention is necessary 
and sends him to a Magistrate having jurisdiction, a remand by 
the latter ^lagistrato will be one under this section and not under 
section 107.^“ 

(2) The maximum jicriod of detention under S. 1C7 can bo only fifteen- 
days. The period of detention under this section cannot exceed 
fifteen days at a time though the sum total of the periods of 
detention may exceed fifteen days." 

2. (’24) AIR 1924 Cnl 47G (478): 51Cnl402: 25Cr.L.J. 132,NagcKdrav. Emperor. 
[See also (’88) 11 Mad 98 (102) : 2 Weir 142, Queen-Empress v. Engadu.'] 

3. (’31) AIR 1931 All G17 (G19,G20): 53 All 729: 32 Gr.L..T. 1045, aapcrorv.Soobff. 

Note 17 

1. (’31) AIR 1931 All G17 (G20) : 53 All 729 : 32 Cr. L.J. 1045, Emperor v. Sooba. 
la. (’37) AIR 1937 Sind 251 (252, 253) : 31 S L R 494 : 39 Cr L J 10. Dhaman 
Hiranand v. Emperor. 

2. (’24) AIR 1924 Cal 47G (478) : 51 Cnl 402 : 25 Cr. L. .T. 732, Nagcndra v. Emperor. 
(’31) AIR 1931 Lali99(100,101);12 Lab 435:33 Cr.L.J. 180, Bai‘Krishna\.Emperor. 
(’G8) 5 Bom H C R Cr 31 (33), Reg v. SnrJq/a. 

(’88) 11 Mad 98 (101) : 2 Woir 142, Queen-Empress v. Engadu. 

(’24) AIR 1924 Cal 614 (GIG) : 26 Cri L .Tour 68, Blwlanath v. Emperor. 

(’09) 9 Cr. L. J, 375 (377) : 3G Cnl IGG : 1 1. C. 738, Narciidra Lai v. Emperor^ 
See also Note 20. 
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(S) A detention under section 167 may be either in police custody or in 
judicial lock-up. A detention under this section can only be in a 
judicial lock-up.® 

(•i) A Magistrate acting under s. 167 need not be one who has jurisdiction 
to try or commit the case. A Magistrate acting under this section 
must, however, he one who has such jurisdiction.'' 

See also Note 7 to section 167. 

18. Grounds of remand. — The words “may by a warrant 
remand” show that the Magistrate has a discretion in the matter of 
granting a remand.® The discretion, must, however, be a judicial one 
to he exercised in accordance with legal principles. The detention of 
an accused is not intended to he penal : its object is only to secure the 
attendance of the accused at the trial.® The ^lagistrate cannot, when 
an accused is brought before him in custody, further detain him in 
custody by remand without some reason made manifest to him either 
in the shape of sworn testimonj'^ given before him, or in some other 
form which can he put upon the record and which is sufficient to- 
justify him in sending the prisoner to prison, there to he detained for a 
period not exceeding fifteen days.® In Emperor v. Sooda,® Kendall, J., 
of the High Court of Allahabad, observed as follows : 

" Two considerations that should influence the Court in deciding whether a 
rehiand should be granted are — 

1, whether sufficient evidence has been obtained to raise a suspicion that the 
accused may have committed the oflence and it appears likely that further evidence 
may be obtained by a remand, and 

2. whether the time asked by the police for the remand is, in the circum- 
stances of the case, reasonable or not.” 

A mere expectation that after sometime by dint of enquiry somo 
evidence might be obtained is not a sufficient cause for remand. It is 
only after sikfficient evidence has been obtained to raise a suspicion 
that the accused may have committed an offence, that a likelihood of 


3. (’37) AIR 1937 Sind 251 (253) : 31 SLR 494 : 39 Cr. L. J. 10, Dhaman\. Emperor. 
(’02) 4 Bom L R 878 (879), In ro Bama Khandu. 

(’97) 23 Bom 32 (34), In re Erislmaji Pandtirang. 

(’31) AIR 1931 Lah 99 (100,101); 12 Lah 435:33 Cr.L. J. 180, Bol Krishna v. Emperor. 
931) AIR 1931 Lah 353 (355, 356) : 12 Lah 604 : 32 Cr.L. J. 785, Eundan v. Emperor. 
(’26) AIR 1926 Cal 1121 (1130) : 54 Cal 218 : 27 Cr. L. J. 1201 (FB), Muhammad 
Suleman v. Emperor. 

4. (’24) AIR 1924 Cal476(478):51 Cal 402:25 Cr.L. J. 732, i^opendrov.Smperor- 
(’24) AIR 1924 Cal 614 (616) ; 26 Cri L Jour 68, Bholanaih v. Emperor. 

Note 18 

1. (’31) AIR 1931 All 617 (620).; 53 All 729 : 32 Cr. L. J.1045,^^OTpcrorv.Sooba- 

2. (’09) 9 Cr. L. J. 409 (412) : 36 Cal 174: 1 1 C dlQ, JaminiMullick\,Emperor. 
(’27) AIR 1927 Nag 53 (55) : 27 Cri L Jour 1063, Tularam v. Emperor. 

3. (’73) 20 Suth W R Cr 23 (30) : 11 Beng L R App 8, Abdul Eadir Ehan v. 
Magistrate of Purneali. 

(’87) 11 Mad 98 (102, 103) : 2 'Weir 142, Qtieen-Empress v. Engadu. 

(’35) AIR 1935 Lah 230 (243) ; 35 Cri L Jour 1180, Jahangiri Lai v. Emperor.. 
(Duty to allow time for counsel to appear and argue matter before him.) 

4. (’31) AIR 1931 All 617 (621) ; 53 All 729 : 32 Cr. L. J. 1045. 
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obtaining further evidence "will be a reasonable cause for remand.® 
Where some evidence was available but it appeared to the l\fagistrate 
necessary to defer the examination so that the inquiry might be 
continuous, a further remand was held justified,® Similarly, where it 
was proved by an affidavit that there was a conspiracy and it was also 
proved by sufficient evidence that the accused were members of that 
conspiracy, it was held that the Magistrate was justified in keeping 
them in custody for such iieriod as ai^peared to him to be reasonable.^ 
But where the complainant and his witnesses were not validly bound 
over to appear and did not appear on the date of the enquiry, it was 
held that a detention of the accused was not justified.® A remand for 
the purpose of getting a confession from the accused is most improper.® 

Where, after one remand the accused is brought up and a further 
remand is asked for, some direct evidence of his guilt should be required 
to justify his further detention, and with each remand the necessity 
for producing such evidence increases.^® 

Ill the undermentioned case^^ it was held by the High Court of 
•Calcutta that the language of sub-s.(i) shows that where the j\ragistrate 
properly directs a postponement, he has unfettered discretion to remand 
the accused to custody. It was further held that even assuming that 
there must be reasonable cause, not only for the order of postponement 
but for the order of remand, the explanation to the section describes 
only one typo of reasonable cause and there may be reasonable cause 
for a remand even though the circumstances do not fall under the 
terms of the explanation. 

19. Remand in absence of accused. — A remand cannot be 
granted in the absence of the prisoner. As has been seen already, the 
use of the word ‘remand’ shows that a prisoner is brought uii under 
custody and is re-committed to custody.^ 

'5. (’70) 23 Suth W R Or 8 (8), In re Ziilmruddecn Hossein. (17SutbW E Or 55, 
followed.) 

(’72) 1872 Pun Re No. 17 Or, p. 21 (23), Ehuda BaJiJish v. Croiun, 

6. (’83) 6 Mad 63 (67), ManicJcani Mndali v. Queen. (Reasonable ground not 
supported by sworn testimony is sufficient for remand.) 

7. (’33) AIR 1933 Cal 752 (753) : 34 Or. L. J. 1194, Sundar Bam v. Emperor. 
(Magistrate properly directing postponement has unfettered discretion to remand 
accused to custody.) 

8. (’69) 11 Suth W R Or 47 (48), Q 2 icen v. Pooran Jalalia, 

See also S. 170 Note 6. 

9. (’86) 2 Weir 414 (415). 

10. (’15) AIR 1915 Nag 28 (29) : 16 Cri L Jour 705: 11 Nag L R 162, Ahamadali 
V. iSniferor. 

■ (’83) 6 Mad 69 (70), Ponimsivami Clictty v. Queen. 

See also S. 497 Note 5. 

11. (’33) AIR 1933 Cal 752 (753) : 34 Cri L Jour 1194,. S?;n£?a7' Bam v. Emperor. 
(For instance, a remand w’ould be properj •where there is a strong prima facie 
case against the accused, but it is impossible to proceed with the inquiry owing 
to the unavoidable absence of a witness though the explanation may not cover 
such a case.) 


Note 19 
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20. Period of detention. — There is no limit set to the total 
l^eriod of a series of orders of remand under this section^ provided no 
single order of remand exceeds fifteen days at a timer An accused is 
entitled to have the evidence against him recorded as early as possible® 
and the fact that there may he a large body of evidence forthcoming 
against him is not a good ground for detention for an inordinate 
period.^ 

Where no evidence of an incriminating nature was forthcoming 
even after the remand for six weeks, a further detention was held 
not justified.® But in a conspiracy case whore considerable time is 
required to collect evidence, detention for a period of three months 
was held good.® 

21. “ By a warrant.” — A warrant for further detention of an 
accused should bo a warrant of commitment directed to some jailor or 
other person having authority to receive and keep prisoners. The 
warrant must state that the prisoner is charged with some particular 
offence.^ 

22. Magistrate’s liability for unreasonable detention. — 
A Magistrate who, without reasonable cause and without good faith 
delays proceeding with the trial of persons whom he keeps in jail, will 
he liable to an action in damages notwithstanding the Judicial Officers’ 
Protection Act, xvn of 1850.^ 


Compounding offences. 34-5. ’’T ^ ) Tlie offences punishable 
under the sections of the Indian Penal Code specified 
in the first two columns of the table next following 

* Code of 1898, original S. 345. 

Compounding offences. 345. j The offences punishable under the sections 


Note 20 

1. (’31) Am 1931 All 617 (620):53 All 729:32 Cri L Jour 1046, Emperor v. Sodba, 

2. (’21) 22 Cri L Jour 669 (671) : 63 I. 0. 461 (Lah), Wadhawa v. Emperor. 
(’68) 5 Bom H C B Cr 31 (33), Beg. v. Snrlcya. 

See also Note 17. 

3. (’24) Am 1924 Cal 476 (478):5lCal402:25Cr.L. J. 732,27a5rcadro 'r. Emperor. 
[See (’02) 26 Bom 552 (557) ; 4 Bom L B 276, In the matter of Lahshman 
Oovind. (Complainant by omitting to take out summons cannot keep case hang- 
ing over a man for indefinite time.)] 

4. (’83) 6 Mad 63 (67), Maniclcam Mudali v. Queen. 

5. (’08) 9 Cr. L. J. 409 (412) : 36Call74 : 1 1.G. 910, JaminiMullicTfv. Emperor. 
(’70) 13 Suth W B Cr 2'? (32) : 5 Beng It B 274, Queen v. Surendro Nath. 

024) Am 1924 Cal 476 (479) : 61 Cal 402:25 Cr. L J. 732, Nagendra v. Emperor. 

6. (’31) Am 1931 All 617 (621):53 All 729:32 Cri L Jour 1046, Emperor y. Sooba, 

Note 21 

1. (’70) 13 Suth W B Crl(5):4BengLEAppl,lMf7jC7no<fcro/ Mohesh Ghtinder. 

Note 22 

1. (’69) 11 Suth W B Cr 19 (20), Queen v. Sahoo, . . 
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may be compounded by tbe persons mentioned in 

of the Indian Penal Code described in the first two columns of the table next 


following may be compounded by the persons mentioned in the third column of 
■that table ; — 


Offence, 


Sections 
of LP.C, 
applicable. 


Persons by whom ofience 
may be compounded. 


Uttering words, etc,, with deliberate in- 

298 

tent to wound the religious feelings of 
any person 

323, 334 

Causing hurt 

Wrongfully restraining or confining any 

341, 342 

person 


Assault or use of criminal force 

352, 355, 
358 

Unlawful compulsory labour 

374 

Mischief, when the only loss or damage 

426, 427 

caused is loss or damage to a private 
person 

4471 

L 

Criminal trespass 

House-trespass ... 

448 J 

Criminal breach of contract of service ... 

490, 491, 
492 

Adultery 

4971 

Enticing or taking away or detaining with 

498 

a criminal intent a married woman 

J 

Defamation 

500 \ 

Printing or engraving matter knowing it 

501 

to be defamatory 


Sale of printed or engraved substance con- 

502 ■ 

taining defamatory matter, knowing it 


to contain such matter 


Insult intended to provoke a breach of 

504 

the peace 

606 

Criminal intimidation, except when the 


offence is punishable with imprison- 
ment for seven years 


The person whose religious 
feelings are intended to 
be wounded. 

The person to whom the 
hurt is caused. 

The person restrained or 
confined. 

The person assaulted or to 
whom criminal force is 
used. 

The person compelled to 
labour. 

The person to whom the 
lessor damage is caused. 

The person in possession 
of the property tres- 
passed upon. 

The person with whom the 
oSender has contracted. 

The husband of the woman. 


The person defamed. 


The person insulted. 
The person intimidated. 


(8) The ofiences of causing hurt and grievous hurt, punishable under S. 324, 
S. 325, S. 335, S. 337 or S. 338 of the Indian Penal Code, may, with the permission 
of the Court before which any prosecution for such olience is pending, be compounded 
by the person to whom the hurt has been caused, 

(3) When any offence is compoundable under this section, the abetment of 
such offence or an attempt to commit such ofience (when such attempt is itself an 
ofience) may be compounded in like manner. 

(4) When the person who would otherwise be competent to compound an 
ofience under this section is a minor, an idiot or a lunatic, any person competent 
to contract on his behalf may. compound such ofience. 

(5) When the accused has been committed for trial or when he has been 
convicted and an appeal is pending, no composition for the ofience shall be allowed 
without the leave of the Court to which he is committed, or, as the case may be, 
before which the appeal is to be heard. 

(6) The composition of an ofience under this section shall have'the efiect_of 
an acquittal of the accused. 

(?) No ofience shall be compounded except as provided by this section, 

1882 : S. 345; 1872 : S. 188; 1861— Nil. 
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the third column of that table : — 


Section 355 


Offence. 

Sections 
of I.P.C. 
appHenble. 

^ Persons by whom offence 

1 may be compounded. 

Uttering words, etc., with deliberate 

298 

The person whose reli- 

intent to wound the religious 


gious feelings are in- 

feelings of any person 


tended to be wounded. 

Causing hurt 

323, 334 

The person to whom 


the hurt is caused. 

Wrongfully restraining or confining 

341, 342 

The person restrained 

any person 


or confined. 

Assault or use of criminal force ... 

352, 355, 

The person assaulted 


358 

or to whom criminal 
force is used. 

Unlawful compulsory labour 

374 

The person compelled 



to labour. 

Mischief- when the only loss or 

1 426, 427 

The person to whom 

damage caused is loss or damage 


the loss or damage is 

to a private person 

1 

caused. 

Criminal trespass 

447 


The person in posses- 


1 

1 


sion of the property 

House trespass 

448 j 


trespassed upon. 

Criminal breach of contract of 

490, 491, 

The person with whom 

service 

492 

the offender has con- 
tracted. 

Adultery 

1 497 ' 

1 

The husband of the 

Enticing or taking away or detaining 

1 493 

1 

woman. 

with criminal intent a married 



woman 



Defamation 

500 



Printing or engraving matter, know- 

501 


The person defamed. 

ing it to be defamatory 

Sale of printed or engraved substance 

502 j 



containing defamatory matter, 
knowing it to contain such matter 

1 

The person insulted. 

Insult intended to provoke a breach 

604 

of the peace 

Criminal intimidation except when 

606 

The person intimidated. 

■ the offence is punishable with 


imprisonment for seven years 
•Act caused by making a person 

608 

The person against 

believe that he will be an object 


whom the offence was 

of divine displeasure 


committed. 


(2) The offences punishable under the sections 
of the Indian Penal Code specified in the first two 
columns of the table next following may, with the 
permission of the Court before which any prosecution 
for such offence is pending, be compounded by the 
persons mentioned in'the third column of that table : 
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Ofionce. 

Sections 
of I.P.O. 
applicable. 

Persons by whom oSence 
may be compounded. 

Voluntarily causing hurt by danger- 
ous weapons or means 

824 

The person to whom 
hurt is caused. 

Voluntarily causing grievous hurt... 

325 

Ditto. 

Voluntarily causing grievous hurt 
on grave and sudden provocation 

335 

Ditto. 

Causing hurt by doing an act so 

337 

Ditto. 

rashly and negligently as to 
endanger human life or the j)er- 
sonal safety of others 



Causing grievous hurt by doing an 
act so rashly and negligently as 
to endanger human life or the 
personal safety of others 

338 

Ditto. 

Wrongfully confining a person for 
three days or more 

343 

The person confined. 

Wrongfully confining a person in 
secret 

346 

Ditto. 

Assault or criminal force in attempt- 
ing wrongfully to confine a person 

357 

The person assaulted or 
to whom the force was 
used. 

Dishonest misappropriation of > 
property 

403 

The owner of the iDro- 
perty misappropriated. 

Cheating 

417 

The person cheated. 

Cheating a person whose interest 
the offender was bound, by law 
or by legal contract, to protect 

418 

Ditto. 

Cheating by personation 

419 

Ditto. • 

Cheating and dishonestly inducing 
delivery of property or the mak- 
ing, alteration or destruction of a 
valuable security 

420 

Ditto. 

Mischief by injurj’- to work of irri- 
gation by wrongfully diverting 
water when the only loss or 
damage caused is loss or damage 
to a private person 

430 

The person to whom 
the loss or damage is 
caused. 

House-trespass to commit an offence 
(other ’than theft) punishable 
with imprisonment 

451 

The person in posses- 
sion of the house 
trespassed upon. 

Using a false trade or property mark 

482 

The person to whom loss 
or injurj’’ is caused by 
such use. 

Counterfeiting a trade or proiJerty 
mark used by another 

483 

The person whose trade 
or property mark is 
counterfeited. 

Knowingly selling, or exposing or 
possessing for sale or for trade or 
manufacturing purpose, goods 
marked with a counterfeit trade 
or property mark 

486 

Ditto. 

Marrying again during the lifetime 
of a husband or wife 

494 

The husband or wife of 
the persons so marrying. 
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Offence. 

Sections 
of I.P.C. 
applicable. 

Persons by whom ofience 
may be compounded. 

Uttering words or sounds or mak- 
ing gestures or exhibiting any 
object intending to insult the 
modesty of a woman or intruding 
tipon the privacy of a woman 

509 

The woman whom it is 
intended to insult or 
whose privacy is in- 
truded upon. 


(3) When any offence is compoimdable under 
this section, the abetment of such offence or an attempt 
to commit such offence (when such attempt is itself 
an offence) may be compounded in like manner. 


(4) When the person who would otherwise be 
competent to compound an offence under this section 
is under the age of eighteen years or is an idiot or 
a lunatic, any person competent to contract on his 
behalf may with the permission of the Court compound 
such offence. 


(5) When the accused has been committed for 
trial or when he has been convicted and an appeal is 
pending, no composition for the offence shall be 
allowed without the leave of the Court to which he is 
committed, or, as the case may be, before which the 
appeal is to be heard. 

(3 A) A High Court acting in the exercise of its 
powers of revision under section 439 may allow any 
person to compound any offence which he is competent 
to compound under this section. 

(6) The composition of an offence under this 
section shall have the effect of an acquittal of the 
accused with whom the offence has been compounded. 

(”7^ No offence shall be compounded except as 
provided by this section. 

Synopsis 


1. Legislative changes. 

2. Scope and principle. 

3. Withdrawal and composition 

compared. 

4. What amounts to composition. 

5. The offence must be compound- 

able. 

6. Consideration. 

7. Free will is necessary. 

8. Compoundable offences. 

9. Who can compound. 

10. Minor. 

11. Composition under sub-sec- 

tion (1). 


12. Compositions under sub-sec- 

tion (2). 

13. Proof of composition. 

14. Stage at which a compounding 

may be effected. 

15. Composition after committal or 

conviction. 

16. High Court’s powers in revision. 

17. Rescission of compromise. 

18. Effect of compromise. 

19. Sub-section (7). 

20. Civil suit. 

21. Procedure in non-compound- 

able cases where injured party 
declines to prosecute. 


Section 355 
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Note 1 


Oilier Topics ( miscellaneous) 


Accused sent up by police. See Note 11. 
All circumstances to be considered 
before sanction. See Note 12. 
Arbitration — when composition. See 
Note 4. 

Compensation to complainant. See 
Notes 12 and 18. 

Composition — Subsequent sanction of. 
See Note 12. 

Composition — What is. See Note 4. 
Compromise after remand. See Nolo 16. 
Composition and subsequent prosecu- 
tion under S. 211. See Note 18. 
Composition in Court not needed! See 
Note 11. 

Composition in respect of some offences 
only. See Note 18. 

Composition with some accused only. 
See Note 18. 

"Compound” — Meaning. See Note 3. 
Compoundability — At what stage. See 
Notes 5 and 18. 

Compoundable and non-compoundable 
offences charged together. See Note 5. 
Court /«nctns officio after compromise. 
Sec Note 11. 

Court to sanction. See Note 12. 

Enquiry into factum of compromise. 
See Notes 12 and 13. 

Filing compromise — No reduction of 
sentence. See Note 12. 

Frivolous or vexatious complaint not to 
be considered after compromise. See 
Note 11. 

Incomplete arrangement — Not compo- 
sition. See Note 4. 

Mistake in summons as non-compound- 
able. See Note 5. 

No delay after compromise. See Note 11. 


No need to enquire into authority to 
compound. See Note 9, 

No option to Court under sub-section (1), 
See Note 11. 

No reference to District Magistrate or 
police. See Note 12. 

Non-applicability to other laws. See 
Note 2. 

No withdrawal of warrant-cases. See 
Note 3. 

No withdrawal of non-compoundable 
offences. See Note 5. 

Non-compoundable offence changed into 
compoundable one on appeal. See 
Note 5. 

Offence under S. 143, I. P. C., and 
another offence. See Note 8. 

Offence under S. 147, I. P. C. See 
Note 8. 

Offence under S. 24, Cattle Trespass Act, 
and offence under S. 323, 1. P. C. See 
Note 8. 

Onus of proof of composition. See 
Note 13. 

Police cannot withdraw complaint. See 
Note 12. 

Record of reasons for sanction. See 
Note 12. 

Rejection of sanction on improper 
grounds. See Note 12. 

Resiling from compromise, See Notes 4 
12 and 17, 

Section complete in itself. See Notes 2, 
19 and 5. 

Settlement in future — Not composition. 
See Note 4. 

Settlement of non-compoundable case. 
See Notes 5 and 18. 

Stifling prosecution. See Notes 2 and 5. 

Substance and not form of petition. See 
Note 3. 


1, Legislatiye changes. 

Difference hetivecn the Codes of 1861 and 1872 — 

The Code of 1861 contained no provision such as that found 
in this section and it was not settled whether there might be a 
compromise in a criminal case.^ 

Section 188 of the Code of 1872 provided that in the case of 
offences which may laivfully he compounded, injured persons may 
compound the offences out of Court or in Court with the permission 
of the Court. What those offences were “which '‘may lawfully be 
compounded,” were not mentioned in the section; for that information 
one had to refer to the excei)tion to S. 214, Penal Code. 

Difference heUveen the Codes of 1872 and 1882 — 

Section 345 of the Code of 1882 gave a tabulated list that was 
intended to be exhaustive of the offences that were compoundable. The 
Code also, for the first time, introduced a distinction between offences 


Section 345 — Note 1 

1. (’12) 40 Oal 113 (117) : 15 Ind Gas 259 (259), Majibar Baliman MuMaslied. 
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compoundable with the permission of the Court and those compoundahle 
without such permission. In keeping with this amendment to the 
Procedure Code and almost simultaneouslj’’ with it, an amendment 
was made to S. 214, Penal Code, hy Act vni of 1832, substituting for the 
original exception, referred to above, the exception that now finds place 
in the section, reading thus ; "The provisions of Ss. 218 and 214 do not 
extend to any case in which the offence may lawfully be compounded." 

Changes introduced in 1898 — 

Sub-section (s) was newly added. 

Amendments introduced hy Act XVIII of 1923 — 

(1) Section 503, Penal Code, w’as added to the list of offences com- 
poundable without leave of Court. 

(2) The present sub-s. (2) was substituted for the original sub-section 
thus enlarging the list of offences compoundahle with the leave of 
Court under sub-s. (2). 

(3) Sub-section (4) was amended by substituting the words “under the 
age of eighteen years or is” for the words “a minor,” thus making 
it clear that the ago of majority is eighteen j-ears. (There was a 
doubt regarding this before — See Note lO.) The leave of the Court 
in the case of composition on behalf of persons under disability 
has also been made a necessary condition. 

(4) Sub-section (5A) was newly added. (See Note 16.) 

( 5 ) Sub-section (6) has been amended by adding the words "with whom 
the offence has been compounded” at the end so as to make it clear 
that the effect of a composition is to acquit only the accused with 
whom the offence has been compounded thereby setting at rest the 
controversy on this point also. See Note 18. 

2, Scope and principle. — The law makes a difference between 
various classes of offences and allow's compromise in some and no 
compromise in others.^ Competence to accept satisfaction for wrong 
done to oneself which follows from the general rule of freedom of 
transactions is subject to limitations, those limitations corresponding 
generally with classes of wrongs in which, though a personal injury 
is sustained, a civil suit is not allowed, or is allowed only after the 
public interest has been satisfied. In such a case, the institution of a 
prosecution is a duty which cannot be neglected in consideration of 
any private advantage.^ 

The principle of English law is that the composition of an 
offence is illegal if the offence is one of imblic concern, but lawful if 
the offence is of a private nature and for which damages may be 
recovered in a civil action. This principle was adopted in this country 
also, but there was, before the Code of 1882, an uncertainty as to what 
exactly were the cases which were compoundahle,® 


Note 2 

1. (’98) 3 Cal W N 5 (5), Amir Khan v. Amirjan. 

2. (’76) 1 Bom 147 (151) (FB), Beg. v. Bahimat. 

3. (’76) 1 Bom 147 (148, 149) (FB), Beg, v. Bahimat. 
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The tabulation of offences in this section now removes all 
uncertainty* and must be taken as a complete guide and test on the 
matter.*® The jpolicy of the Legislature adopted in this section is that 
in the case of certain minor offences, where the interests of the public 
are not vitally affected, the complainant should be permitted to come 
to terms with the party against whom he complains, the offences being 
specified in the section.'’ Where an offence with which a iDarticular 
lierson is charged is compoundable, he is at liberty to come to a 
settlement with the prosecution and the settlement so arrived at 
cannot be considered to be one, the consideration for which is illegal.'’ 
Where a case has once been brought to Court and the parties have 
adjusted the matter between themselves lawfully, it cannot be said 
that they are hushing up the matter.^ 

The provisions of the section are not limited to eases wherein the 
accused pleads guilty. Such a view would limit the scope of the section 
to those comparatively few cases in W’hich the accused is advised that 
defence would be hopeless.® 

The section does not apply to offences punishable under laws 
other than the Penal Gode.^ 

3. Withdrawal and composition compared. — An act of 
compounding is different from the withdrawal of a complaint made to 
a Magistrate. A withdrawal must be by intimation to the Magistrate 
and the complainant is required to satisfy the Magistrate that there 
are sufficient grounds for permitting him to withdraw it.* A withdrawal 
is permissible in all summons-cases. Composition is only permitted in 
respect of specified offences some of which are summons-cases and others 
not, the offences being mentioned in this section. Again, withdrawal is 
the act of one party to the ijroceeding, viz., the comifiainant, whereas 
the composition of an offence obviously requires the co-operation of 
both parties. Permission is necessary in the case of withdrawal, because 
it is the act of one party alone. Complainants otherwise would be at 
liberty to bring frivolous and vexatious complaints and withdraw them 
calmlj’’ when they have caused the accused enough of annoyance and 
degradation. There is no such abuse of process to be guarded against 
in a composition, it being the act of both the parties.® Withdrawals 

4. (’12) 8 Nag L R 97 (105): 16 Ind Gas 555 (559), Kishan Lai v. Avian Singh. 
4a. (’13) 14 Or.L.J. 292 (293): 6 Sind L E 284: 19 I C 948, Imperalor v. M^llo. 
(’94) 1894 Eat 699 (699, 700), Queen-Empress v, Naran. 

(’04) 28 Bom 326 (328): 6 Bom L E 73, Dalsuhliram v. Charles De Bretton. 

5. (’21) AIE 1921 Bom 166 (166, 167) : 45 Bom 346 : 22 Ori L Jour 55, Emperor 
V. Alibhai Abdul. (Several accused — Composition with only one is legal — Case 
can proceed against the others.) 

6. (’30) AIR 1930 Oudh 196 (198): 4 Luck 669, Sahtay Sah v. Mahadin. 

7. (’29) AIR 1929 Pat 512 (512): 31 Cr.L.J. 607, Singheswar Prasady.AliHasan. 

8. (’09) 10 Cr. L, J. 228 (228, 229) : 2 Sind L R 16, Emperor v. Lilaram. 

9. (’84) Oudh Sel Cas No. 78, Queen-Empress v. Ounbar, 

Note 3 

1. (’94) 21 Cal 103 (113), Murray v. Empress, 

2. (’88) 1888 Pun Re No. 19 Cr, p. 35 (36), Empress v. Khushali Earn. 

(’24) AIR 1924 Lah 595 (590): 5 Lah 239: 25 Cr.L.J. 629, Anantia v. Emperor, 
(’16) AIR 1916 Pat 200 (201): 18 Cri L Jour 107 (109), Bayan Ali v. Emperor. 
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are confined to summons-cases ; -u-arrant-cases cannot be withdrawn.® 
A. comifiaint can be withdrawn only by the complainant, who may 
not necessarily be the person injured.^ The word “compound” means 
to withdraw for a consideration, and not merely to withdraw.® See 
also section 248 Note 3. 

Whether a jpetition is one for •withdrawal or compromise, is to be 
judged from the fact whether the accused consented to it or not. The 
substance and not merely the form of the petition should be considered.® 
When the complainant put in a petition before the Court not asking 
for permission to withdraw but saying that he did withdraw against 
one of the accused as there had been an apology, and he wished the 
case to proceed only against the other accused, it was held that it was 
not a case of mere withdrawal but was one of composition;'^ and M'here 
the complainant wrote out and gave to the accused a document as 
follows : “This is to say that Mr. John came to me and offered an 
unconditional apology; I beg to withdraw the case against him”, the 
document was held to mean that the offence was compounded and not 
merely withdrawn.® It is open to the Magistrate to question the 
complainant to satisfy himself whether an application is in fact one 
for composition or for withdrawal.® 

$. What amounts to composition. — A composition is an 
arrangement or settlement of differences between the injured party and 
the person against whom the complaint is made.^ A mere application 
by the complainant for permission to withdraw the case because his 
witnesses had turned round is not a composition of the offence.® 

The compounding of an offence supposes an arrangement whereby 
the parties have settled their differences and not a mere arrangement 
to settle their disputes in future as the result of some action either 
by themselves or third parties.® An incomplete arrangement will not 
amount to an actual acquittal "within the meaning of the law.^ 

Pending a criminal case, the parties entered into an agreement 
referring their disputes to arbitration. No arbitration took place, but 
it was argued that the very signing of the muchlilca, for reference to 
arbitrators amounted to a composition. It was held, however, that the 
muchlilca was only one step towards the composition and that there 

3. (’89) 1889 Bat 461 (461), Queen-'Emyress v. Lilladhur. 

(’27) AIE 1927 Bom 410 (411) : 51 Bom 512 : 28 Cri L Jour 581, Dajiba Eamji 
V. Emperor. 

(’24) AIR 1924 Lah 595 (596): 5 Lah 239: 25 Cr.L.J. 629, Anantia v. Emperor. 

4. (’78) 2 Bom 653 (653), In re Muse All Adam. 

5. (’92-96) 1 Upp Bur Bui 219 (220), Queen-Empress v. Ega Po Gaxmg. 

6. (’24) AIE 1924 Lah 595 (598): 5 Lah 239: 25 Cx.'h.I.QiW, Anantiay. Emperor. 

7. 024) AIB 1924 Lah 595 (597,598): 5 Lah 239: 25 Cr.L.J. 629,A?to7j«o \. Emperor. 

8. (’23) ALE 1923 All 474 (476): 45 All 145 : 24 Gr. L. J. 758, John v. Emperor. 

9. (’16) AIE 1916 Pat 200 (201, 202): 18 Cr.L.J. 107(109),Bo7/oa Aliv. Emperor. 

Note 4 

1. (’21) AIR 1921 Bom 166 (167) : 45 Bom 346:22 Cr.Ij.J, 55, Emper or v.AUhhai. 

2. (’02) 4 Bom L E 718 (720), Emperor v. Asmal Sasan. 

3. (’25) AIR 1925 Mad 1211 (1212):26 Cr.L.J. 159i, PamalingaY. Varadarajulu. 

4. (’19) AIE 1919 Mad 879 (881) : 41 Mad 685 : 19 Cri L Jour 359, Kumarasamy 
Chctty V. Kuppztsami Ghetty. 
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■n'ould have been a composition only if the muclilika had been carried 
out and an award had been arrived at according to its terms,® 

A Magistrate is not bound to recognise a reference to arbitration 
and wait for the award, but it will be reasonable for him to do so. If he, 
however, chooses to wait and there is an award, the award may amount 
to a composition.® Where parties entered into a sort of compromise 
previously before a muhtear to whom the case had been sent for local 
inquiry, but on the records being sent to the Magistrate both parties 
resiled from the agreement, and then on the Magistrate’s summoning 
the accused the latter sought to have the so-called compromise 
recognised, it was held that he could not take advantage of the 
compromise previously entered into before the local enquiry officer,^ 

As to the effect of an agreement to be bound by the evidence on 
oath of a certain witness, see the undermentioned case.® 

3. The offence must be compoundable. — It is against public 
policy to compound a non-compoundable offence.^ The Legislature has 
laid down in this section the test for determining the classes of offences 
which concern individuals only as distinguished from those which have 
reference to the interests of the State, and Courts of law cannot go 
beyond that test and substitute for it one of their own.^ It is the duty 
of a criminal Court to refuse to allow the withdrawal of the prosecution 
if the case is non-compoundable.® 

A Magistrate should consider all the circumstances and make up 
his mind that only a compoundable offence- is proved before he allows 
a compounding.^ Where the evidence taken by a Magistrate clearly 
disclosed a non-compoundable offence, it was held that he had, no 
authority to allow the offence to be compounded and in doing so had 
usurped jurisdiction not vested in him.® See also the undermentioned 

5. (’25) AIR 1925 Mad 1211(1211):26 Cr.L.J. 1594, BamalingaY.Varadarajulu, 
[See also (’26) AIR 1926 Cal 266 (267) : 26 Cri L Jour 1584, Srish Chandra v. 

Abani Nalh, (Agreement to refer disputes to arbitration is not final settlement 
'which the Court is bound to accept.)] 

6. (’25) AIR 1925 Mad 1211 (1212):26 Cr.L.J. 1594, Ra;)!a.liJjgfav. Yaradarajuhi. 
[Sec however (’29) AIR 1929 Lah 394 (395), Malha v. Sardar. (A criminal com- 
plaint cannot bo referred to arbitration and therefore the award following it 
cannot be made a rule of a civil Court.)] 

7. (’18) 22 Cal W N clsxii (clxxii), Ananda Chandra v. Chandra Mohan. 

8. (’88) 13 Bom 389 (391), Qucen-Empress-v.MurarjiGolcnldas. (Procedure under 
Oaths Act, Ss. 8 to 11 does not apply to criminal proceedings, the reason being 
that in such proceedings the complainant or the accused is not a party within the 
meaning of S, 8 of the said Act.) 

Note 5 

1. (’26) AIR 1926 Cal 59 (63) : 53 Cal 51, Dxoijondranaih v. Qopirani. 

(’28) AIR 1928 Bom 305 (305):52 Bom 693, Ahmad Hassan v. Hassan Mahomed, 
(’18) 22 Cal W N clxsii (clxxii), Ananda Chandra v. Chandra Mohan. 

(’29) AIR 1929 AR 456 (458), Sadho Kandu v. Mt. Jinha Kuer. 

(’12) 40 Cal 113 (117, 118) ; 15 Ind Cas 259(260), NujebarEahmanwMulctashed. 

2. (’04) 28 Bom 326 (328) : 6 Bom L R 73, Dalsxihhram v, Charles De Bretton. 

3. (’14) AIR 1914 Oudh 278 (279) : 17 Oudh Cas 213, Bachman Das v. Narain 

4. (’94) 1894 Rat 699 (700), Queen-Empress v. Naran. 

(’03) 16 C P L R 178 (179), Sitaram v. Hiralal. 

(1900-02) 3 Low Bur Rul 349 (349), Croivxi v. Konoo. 

5. (’02) 4 Bom L R 718 (720), Emperor v. Asmal Hasaxi, 

(1900) 2 Weir 151 (151), In re Abdul Ally Sahib. 
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cases.® The withdrawal from the prosecution in a case in which the 
offence charged is non-compoundable has not the effect of an acquittal;'^ 
and an agreement entered into between the complainant and the 
accused for the refund of mono3' embezzled bj' the latter was not 
allowed to be pleaded as a bar of prosecution for the offence,® 

To determine whether a case is compoundable or not, the offence 
with the commission of which the accused were charged in the 
complaint or with which the Court charged them should be looked 
into.® Where the offence, so far as was then known, believed and 
alleged, was punishable under section 323, it was held that the compo- 
sition was legal.^® If a complaint alleges circumstances constituting 
a compoundable offence, as also other circumstances alleging a non- 
compoundable offence, it has to be seen what are the essential 
circumstances.^'- 

The question of a case being compoundable or not must be decided 
with reference to the state of facts existing at the date of the appli- 
cation to compound. It is not possible for the Court to see what the 
ultimate result of the case will be.'- Where a Magistrate allowed the 
non-compoundable offence of rioting to be compounded upon a mere 
surmise, based on no evidence, that the case might in the end turn 
out to be one of a compoundable offence, it was held that he had no 
such power.'® 

Though the ..complainant accuses a person of a compoundable 
as well as of a non-compoundable offence, if the Magistrate issues 
a summons to the accused for the compoundable offence alone, 
a composition may be effected.'^ Conversely, if in the trial of a 
compoundable offence, an offence which is not compoundable is by 
oversight mentioned in the summons, it does not deprive the parties 
of their right to compound.'® 

Where a person was convicted of a non-compoundable offence but 
on appeal was acquitted of that but the appellate Court considered 
that he should be convicted of a compoundable offence of which he 
had not been tried by the Magistrate, it was held that he should be 
allowed an opportunity of compounding the offence, if he could, before 

6. (’87) 1887 Eat 331 (332), Queen-Empress v. DJwndi. 

(’79) 1879 Pun Be No. 30 Or, p. 82 (82), Empress v. Rahim BaJthsli. 

(’71-74) 7 Mad HOE App sssiv (ssxiv.) 

(’19) AIE 1919 Pat 545 (546) : 20 Cri L Jour 552, Guru Prasad v. Ajodhya Nath, 
(’13) 14 Or. L. J. 77 (78);18 I. 0. 413:37 Bom 369, Emperor v. Ranchhod Bawla, 

7. (’88) 1888 Eat 391 (392), Queen-Empress v. Moti Das. (Order permitting with- 
drawal amounts to an order of discharge.) 

(’75) 1 Bom 64 (66), Reg. v. Devama. (Do.) 

(’93-1900) 1893-1900 Lo-w Bur Eul 240, Queen-Empress v. Po Ba. 

8. (’86) 1 Weir 462 (463), In re Ponnavibalam Pillai. 

' (’83) 1 Weir 465 (465), Zamindar of Yettiyapuram v. Ramasioami Nadan. 

9. (’30) AIE 1930 Oudh 196 (198) : 4 Luck 669, Saktay Sah v. Mahadin. 

10. (’84) 1884 All W N 13 (14), Empress v. Unkar. 

11. (’29) AIE 1929 All 456 (458), Sadho -Kandu v. Mt. Jhinka Kuer. 

12. (’25) AIE 1925 Nag 395 (395) ; 26 Cr. L. J. 1428, Mt. Rani v. Mt. Jaiwanti. 

13. {’07) 6 Cr.L. 1.336(336,337): 1907 PunEeNo.il Cr,A;77iparor v. HiraSingh. 

14. (’16) AIE 1916 Cal 917 (917, 918), Mahomed Ismail v. Samad Ali. 

15. (’21) AIE 1921 Pat 75 (75) : 22 Cri L Jour 493, Kadir Akram v. Emperor. 
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otion 355 being convicted of the same.^° Wheve this opportunity was not allowed, 
lotes 5-8 the High Court allowed it in revision.^^ 

6. Consideration. — The compounding of an offence signifies 
that the person against whom the offence has been committed has 
received some gratification, not necessarily of a pecuniary character, 
to act as an inducement for his desiring to abstain from a prosecution.^ 

The composition spoken of in this section is in the nature of a 
contract, but monetary consideration is not necessary.” It has even 
been suggested that a lawful composition may be effected within the 
scope of this section without the passing of any consideration, the only 
essential thing required being that some arrangement should have been 
arrived at between the parties, which settles their differences.® The 
Court is not concerned with the nature or value of the consideration. 
If the complainant considers that his grievance is redressed by the mere 
fact of respectable persons having intervened, though he has received 
no money payment or even a direct apology from the accused, he is, 
nevertheless, at full liberty to compound the prosecution.'^ For instance, 
where a mere apology was the consideration, see the undermentioned 
case.® 

7. Free will is necessary. — Although the provisions of the 
Contract Act may not apply, the proof of the arrangement must be 
similar to that which a Court requires for the proof of any agreement 
which is in issue, and unless it apiiears that the parties were free from 
influence of every kind and were fully aware of their respective rights, 
it would be impossible to give effect to a so-called arrangement or 
composition.^ 

8. Compoundable offences. — Under s. 18 S of the Code of 1872, 
which did not give a list of compoundable offences, it was held that 
the test for determining whether an offence was compoundable or not 
was that wherever a word such as “voluntarily,” “intentionally,” 
“fraudulently,” etc., was an essential jmrt of the definition of the 
offence, it was not compoundable, but that where the offence was one 
irrespective of the intention and for which a civil action might be 
brought at the option of the persons injured, instead of criminal 
proceedings, it was compoundable.’^ 


16. (1900) 3 Oudh Gas 314 (315), Girwar Singh v. Qitecn-Ejnprcss. 

17. (’10) 11 Cri L Jour 496 (497) : 7 I. C. 539 : 13 Oudb Gas 161, Bam Sarup v. 
Emperor. 


Note 6 


1. (’94) 21 Cal 103 (112, 115), Murray v. Empress. 

(’24) AIE 1924 Lali 595 (598) : 5 Lab 239 : 25 Or. L. J. 629, Anantia v. Emperor. 
(Consideration — Apology.) 

2. (’16) AIE 1916 Mad 854 (855) : 16 Cr.L. J. 803 (804) : 39 Mad 946, Mahomed, 
Eanni v. Inayattulla Sahib. (Consideration — To refrain from pursuing other 
case pending in wbicb tbe other party was the accused.) 

3. (’90) 1890 Pun Ee No. 9 Cr, p. 21 (23), Haidayat All v. Empress. 

4. (’09) 10 Cri L Jour 228 (229) : 2 Sind L E 16, Emperor v. Lilaram. 

5. (’23) AIE 1923 All 474 (476) : 45 All 145 : 24 Cr. L. J. 758, John v. Emperor. 

Note 7 

1. (’94) 21 Cal 103 (115), Murray v. Empress. 

Note 8 

1. (’76) 1 Bom 147 (154) (FB), Beg. v. Bahimat. 
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The essence of an offence under S. l-iS is the combination of several 
persons united in the purpose of committing a criminal offence and 
such a combination in itself constitutes an offence distinct from the 
criminal offence T\’hich these persons agree to commit. So, though the 
law may allow the latter offence to be compounded, the effect of such 
composition is not to annul the common object charged, and the 
prosecution under S. 143 will not fall to the ground but may bo 
proceeded with." 

The offence of rioting under s. 147 of the Penal Code, being an 
offence against the public tranquillity, primarily concerns the State 
more than the individual, and that is probably one reason why 
that offence is not included by the Legislature in the category of 
compoundablc offences.^ 

The offences of extortion and fabricating false evidence are not 
imivate disputes and neither of these offences is compoundablc.'* 

An offence under S. 2I of the Cattle Trespass Act is not compound- 
able. But whore that offence was charged along with an offence under 
S. 323, Penal Code, and the ])nrtios effected a compromise in respect of 
the latter offence, it was hold that the Magistrate, if he thought fit to 
do so, was entitled to deal with the compromise ns a withdrawal of 
the complaint in respect of the offence under the Cattle Trespass Act, 
because a case in respect of such offence being a summons-case would 
result in an acquittal if no evidence were adduced.^’ 

See also the undermentioned cases.® 


Caset where offence was hdd to be net compountfable: 

(’70) 1 Bom 147 (157) (FD), ilrj. v. linhimat. (Grievous Jiurt.) 

(’74) 0 N W P H C H 302 (303), Efy. v. Mudan Mohan. (Do.) 

('93-1000) 1893-1900 Low Bur Bill 2 JO, Qucfn-Evq/rt'ss v. Po Ba. (Do.) 

(’SO) 0 Cal L B 392 (392), In the waiter of Bc/crcncc from the Chief PrcBidcnc]] 
Magistrate. (CriminnI breach of trust.) 

('74)'7 Mad Ft C R App sxsiv (xxxiv). (OEence under S. 404.) 

(’70) 1 Mad 191 (192), Ilcg. v. Mnthavan. (Enticing away a married woman.) 

(’80) 3 AH 233 (284, 285), Baunak Jlusavi v. Ilarhans Singh. (Offences under 
Ss. 417, 419, 403 and 408.) 

Caser wftcrc offences were held to be cempeundabJe: 

(’74) 22 Suth W R Cr 20 (27), Queen v. Gopcc Mohtin. (Kidnapping.) 

(’84) Ondh Scl Gas No. lA, Queen-Empress v. Sidha. (Offences under S. 335 or 
S. 338, Penal Code.) 

(1805) 4 Suth AV E Cr 31 (31), Queen v. Smith. (.Adultery.) 

(’73) 10 Bom H C R 08 (08), Beg. v. Jetha Bhala. (Voluntarily causing hurt — 
See however (’70) 1 Bom 147 (157) (FB), Beg. v. Bahimat.) 

2. (’23) AIR 1923 Mad 592 (592);40 Alad 257 : 24 CnL.-T. 114, Tcnkanna v. Emperor. 
[See liowever (’13) 14 Cr. L. J. 458 (459) : 20 I, C. 018 (Cal), Basireddiv. Khayrat 

AH. (This case should be read carefully ; there is no real conflict between this 
and AIR 1923 Mad 592.)] 

3. (’07) 0 Cr. L. J. 330 (337) ; 1907 Pun Ec No. 11 Cr, Emperor v. Bira Singh. 

(’18) APR 1918 Mad 494 (493) ; 18 Cri L Jour 329 (330), la re Koyassayi Kutly. 

4. (’30) AIR 1930 Sind 140 (147) : 37 Or. L. J. 1060 ; 30 S. L. R. 217, Virumal 
Manganmal v. Muhammad Khan. 

5. (’19) AIR 1919 All 31 (31) : 42 All 202 ; 21 Cr. L. J. 305, Emperor v. Jvlva. 

6. (’87) 1887 Rat 330 (330), Empress v. Vithoba. (S. 500, latter part — Offence 
not compoundablc.) 

(’13) 14 Cr. L. J. 402 (403) : 20 I. C. 022 (L B), Sarma Iyer v. Emperor. (S. 452, 
Penal Code — Not compoundablc.) 

(’01) 28 Cal 052 (003): 5 C AY N 457 (FB), Dwarkanath v. Beni Madhah, (Offence 
of criminal breach of trust, not compoundablc.) 

(’12) 10 Cal AV N coxlvi (ceslvi), Sasadhar Sanyal v. Soshee Blmshan. (Do.) 
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Section 345 9. Who can compound. — Any person may set the criminal 

Note 9 law in motion, but it is only the person specified in S. 345 who can 
compound the offence.^ Hence, a husband may be a complainant when 
the offence is defamation of his wife by the imputation of unchastity 
to her but it is only the wife w'ho is entitled to compound the offence.^ 
Similarly, in the case of the offence of abduction, though the complaint 
may have been preferred by another person, c. p., the father of the girl 
in whose custody the girl may have been at the time of the abduction, 
still it is only the husband who is competent to compound the offence.^ 
The offence of hurt can bo compounded only by the person to 
whom the hurt is caused, and neither his heirs nor any other person 
can compound the offence.'^ The offence of criminal trespass can be 
compounded by the person in whose possession the property was," the 
offence of wrongful restraint by the person restrained'^ and the offence 
of wrongful confinement by the person confined.^ 

But where a person sends another man to the Court to represent 
him in filing a complaint, the Court is perfectly justified in accepting 
the latter’s statement that he desires to compound the offence with 
the assumption that he is authorized by the former to compound it, 
and under the circumstances, it is not incumbent on the Court, before 
allowing the case to be compounded and acquitting the accused, to 
make any inquiry into his authority.® 

(’24) AIR 1924 All 209 (209) : 46 All 91 : 25 Or. L. J. 1005, Brij Bcliari Lai v, 
Emvcroy. (S. 420, Penal Code — Conipoundable.) 

(’97) 22 Bom 889 (890), In rc Molirain. (Mischief, when lo'ss or damage is caused 
to person — Compoundable.) 

(’14) AIR 1914 Oudh 204 (264) : 17 Ondh Cas 18 : 15 Or, L, J. 230, Bamphal v. 
Emperor. (Oflence under S. 211, Penal Code, cannot be lawfully compounded.) 

Note 9 

1. (’37) AIR 1937 Nag 72 (73) ; 38 Or. L. J. 334 : I L R (1937) Nag 286, In rc 
Ehilatuan Singh, (Wrongful confinement — Ollenco can be compounded only by 
person confined.) 

(’27) AIR 1927 Bom 410 (411) : 51 Bom 512 : 28 Or. L, J. 581, Dajiha Bamji v. 
Emperor. (Complaint by wife for cheating husband — Composition by her — Com- 
position not valid so as to bar complaint by husband.) 

2. (’91) 14 Mad 379 (381) : 2 Weir 230 : 1 M L J 242, Chcllam v. Bamasioami. 
(1872-92) 1872-92 Low Bur Rul 617, Queen-Empress v. Nga Pau Gale. 

3. (’22) AIR 1922 Lah 177 (178) : 23 Cr. L. J. 090, Mir Alam v. Emperor. 

(’24) AIR 1924 Lah 330 (331) : 24 Cr. L. J. 780, Mahhuh AH Elian v. Emperor. 

4. (’15) AIR 1915 All 443 (443) : 37 All 419 : 16 Cr. L. J. 586, Emperor v. Bah- 
mat. (Widow of the person hurt.) 

(’92) 2 Weir 418 (418), In re Gangamma Dorayya. (Do.) 

(’15) AIR 1915 Mad 635 (635) : 37 Mad 385, Mottai Bcddy v. Thanappa Beddy. 
(’17) AIR 1917 All 377 (378) : 18 Cr. L. J. 729, Lala v. Emperor. (Compromise 
cannot be accepted when some of the persons hurt are no parties to it.) 

. (’09) 10 Cr. L. J, 473 (474) : 31 All 606 ; 4 I. 0. 24, Emperor v. Sullan Singh, 

(Hurt caused to three persons — One dying — Survivors not competent to compro- 
mise the oSence as regards the deceased.) 

5. (’95) 22 Cal 123 (130), Chandi Pershad v.' Evans, 

(’24) AIR 1924 Mad 40 (40) : 24 Cr. L. J. 824, AvudayappaMudaliarv. Emperor, 
(Ofience committed within the Court compound is not criminal trespass.) 

6. (’27) AIR 1927 All 375 (376) : 49 All 484 : 28 Cr. L. J. 495, Mrs. F.M.Torpey 
V. Emperor. 

7. (’37) AIR 1937 Nag 72 (73) : 38 Cr. L. J. 334 : 1 L R (1937) Nag 286, In re 
Ehilaipan Singh, (Accused charged for wrongful confinement of two persons — 
One person compounding his case — Acquittal of accused is illegal.) 

8. (’24) AIR 1924 All 778 (779) : 26 Cr. L. J. 98, Harbans v. Emperor. 
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10. Minor. — Sub-section ( 4 ) clearly implies that a person under 
eighteen years of ago cannot compound an offence. Previous to the 
amendment of the sub-section in 1923, the word used in the section 
was a “minor” and no reference was made to the ago limit. It was 
held that the age of majority contemplated by this section was not to 
bo regulated by the personal law of the party concerned and that the 
effect of this section read with S. 3 of the Indian Majority Act was 
that a person under eighteen years of ago could not lawfully compound 
the offences declared to be compoundablo by this section.^ This view 
has been given effect to by the amendment. 

A husband committed the offence of hurt against his wife, a 
minor. She, at the suggestion of her father with whom she was living, 
filed a complaint against her husband. It was held that the father 
of the girl was competent to comjiound the offence on her behalf.” 
Where an offence is compounded on behalf of a minor under sub-s.(4), 
the permission of the Court is necessary for such composition.^ 

11. Composition under sub-section (1). — In cases falling 
under sub-s. ( 1 ), no leave of the Court is necessary for compounding^ 
and in such cases the Magistrate has no option but is bound to allow 
the compromise.” Parties are entitled to compound such offences 
unconditionally and when a razinama is filed by them, it is not for 
the Magistrate to inquire whether the complaint was frivolous or 
vexatious.^ The mere fact that the accused has been sent up by the 
police does not prevent the person mentioned in the third column of 
the table from compounding the offence.^ 

Where the offence is compoundablo by parties without the leave 
of the Court, and it is so compounded, and a deed of composition is 
filed by all the parties present in Court, the only verification necessary 
is to see whether the parties signed it and understood its contents; 
the Magistrate should not adjourn the case for verification or call for 
further proof of the compromise but should, without unnecessary 
delay, acquit the accused.® 


[See However (’23) 24 Or. L. J. 120 (123) : 71 1. C. 248 (250) (Pesh), Earnam Das 
V. Sain Bass. (It is not mentioned in this case whether the prosecution by tho 
complainant was on behalf of herself or on behalf of the husband of tho girl 
abducted.] 

Note 10 

1. (’91) 1891 Pun Be No. 17 Or, p. 55 (59), Shib Singh v. Empress. 

2. (’29) AIR 1929 Nag 278 (278,279) : 30 Cri L Jour 960, Emperor v. Bhaiyalal. 

3. (’37) AIR 1937 Mad 825 (826) : 39 Or. L. J. 133, In re Ponnvstoamy Ayyar. 

Note 11 


1. (’37) AIR 1937 Mad 825 (826) : 39 Or. L. J. 133, In re PonnvsiBamy Ayyar, 
(Composition under S. 345 (1) is an act of parties.) 

(’21) AIR 1921 Cal 403 (404) : 22 Cr.L.J.301, Ectn Chandra v.Girindra Chandra. 

2. (’86) 1830A11 W N 167(167), jSmprcss v. Ramgopal. (Voluntarily causing hurt.) 
(’84) 1884 All W N 256 (256), Empress v. Carrie. (Do.) 

(’93-1900) 1893-1900 Low Bur Bui 484, Queen-Empress v. Nga Sail Ela. 
plO) 11 Cri L Jour 638 (639) ; 8 I. C. 387 : 1910 Pun Re No. 30 Cr, Emperor v. 
S^tndar Singh, (Criminal trespass and causing hurt.) 

(’97-01) 1 Upp Bur Rul 350 (351), Emperor v. Dhera Mai. (House trespass.) 

3. (’09) 9 Cri L Jour 186 (187):10 Bom L E1056,I» re Earkisan Das Earidas. 

4. (’84) 10 Cal 551 (553), Queen-Empress v. Nawabjan. 

5. (’30) AIR 1930 All 409 (410):52 All 254:31 Cr.L.J. 1215, Jhangtoo v. Emperor. 
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Where the Court has drawn up a charge of an offence compound- 
able without the sanction of the Court and after this charge has 
been read and explained to the accused and pleaded to, a petition of 
composition is presented to it, the Court should at once accept the 
petition and acquit the accused ; it has no power at that stage to 
alter the charge; the composition has the effect of an acquittal and 
is complete immediately the complainant puts it forward in Court.** 
Where a Magistrate records a compromise, ho becomes functus officio, 
and an order stating that the parties should again appear on another 
date is of no effect.^ 

In cases falling under sub-s. (l) in the absence of any express 
provision to the contrary, the natural interpretation is that the 
composition is not limited to acts done in Court or to cases in which 
the parties continue to bo of the same mind until the case comes on 
for further hearing before the Court.® So far at least as offences falling 
under sub-s. (l) are concerned, there is no necessity for the composition 
to he effected in Court in criminal trials any more than in civil suits.® 

12. Compositions under sub-section (2). — In cases governed 
by suh-s. (2), no effect can ho given to a compromise as a plea in bar 
of conviction unless the Court has sanctioned the compromise. Without 
the sanction the so-called compromise arrived at between the parties 
is of no effect. The jurisdiction of the Court to try the offence is 
unaffected and there is no rule of law which would enable the Court 
in a case falling under sub-s. (2) to order an enquiry into the factum 
of compromise alleged by one party and denied by the other.^ 

An agreement to compound an offence falling within this sub- 
section can only he effected with the Court’s permission after the 
institution of criminal proceedings.^'* Where an agreement to compound 
has been arrived at, the operation of a composition is suspended till 
the Court sanctions it. But where the composition has been made out 
of Court and at a certain stage in the proceedings the Court gives its 
sanction thereto, the composition is not bad." 

(’99) 3 Cal W N 322 (323), Kiisum Bcxoa v. Bcchu Bctva. 

(’14) AIE 1914 Bom 258 (259) : 16 Cri L Jour 88, Emperor v. Gana Krishna. 
(’99) 3 Cal W N 548 (550), Mahomed Ismail v. Faizuddi. 

6. (’14) AIR 1914 Lah 561 (563) : 1914 Pim Ro No. 29 Cr : 16 Cr. L. J. 81 (FB), 
Hasta V. Emperor. 

7. (’21) AIR 1921 Pat 290 (291) : 22 Cri L Jour 675, Amar Ali v. Emperor. 

8. (’16) AIR 1916 Mad 854 (855) : 16 Cri L Jour 803 (804) : 39 Mad 946, Md. 
Kanni Bowther v. P. Inatjatlmlla. 

9. (’13) 14 Cr. L. J. 292 (293): 6 Sind L R 284: 191. C.948, Imperator v. Mulo. 

Note 12 

1. (’37) AIR 1937 Mad 825 (826) : 39 Cri L Jour 133, In re Ponnuswamy Ayyar. 
(’28) AIR 1928 Lah 232 (234) : 9 Lab 400: 29 Cr. L. J. 685, Naurang v. Eidar. 
la. (’38) AIR 1938 Nag 37 (38) : 39 Cri L Jour 59 : I L R (1940) Nag 195, Bar- 

swamp Baburam v. Emperor. (Oflence under S. 420, Penal Code — Agreement 
to compound the case before it came to Court is ineffective.) 

(’37) AIR 1937 Mad, 825 (826) : 39 Cri L Jour 133, In rc Ponnusivamy Ayyar. 
(Any act of parties before prosecution is begun is not a composition under sub- 
s. (2) and has no effect on the trial.) 

(’12) 8 Nag L R 97 (105): 16 Ind Cas 555 (559), Kishan Lai v. Aman Singh. 

2. (’19) AIR 1919 Mad 879 (881, 882) : 41 Mad 085 : 19 Cr, L. J. 359, K%imara- 
sxuami Ghctty v. Exippustvami Ghetty, 



CH.2i.] COMrOUKDIN'G OITKKCES lOn? 

Tlio only Court ^vllich has pov.'cr niKlcr s. .T!5, snh-s. (-2), is tlio 
Court before which the prosecution is itcmling." A policc-onicer is irol 
competent to entertain an aj^plication for wiihdrawal of a complaint, 
as permitting tlic veitlulrawnl of a complaint is a jiulicial act the 
exorcise of which is vested in the Magistrate hy ?s. 2 !s and njj, and 
the jiolice have no authority to interfere in such matters.* 

Tlio judicial oflicer charged with the duty of determining 
judicially matters which come before him .should himself decide the 
]ieiition for withdrawal of a comjdnint or jietition for a compromise 
and sl’.ould not refer it to the ])islrict Magistrate or the police for 
their opinion.'’’ It is the duty of the Magistrate in each case, which is 
coniitonndable with hi.s permi.s.sion, to decide whether or not ho should 
allow the comiwomi.so, and the responsibdity rc.st.s with lum/’ 

In gr.inting iiormission, the Court .should exercise a .sound and 
reasonable di.scretion. Permi.ssion i.s not to be granted as a matter of 
course.' A Magistrate is hound to consider all facts liefore acceding to 
n .sanction ; ho ought not to jtennit an otTenco to he compounded until 

3. (’r>7) .\m 1(1.17 Niig 11 1 {nr,):3S Cri L.Tour CsO.I 1. It (1937) Xiig 183, Parlap 
Singh v. Emperor. 

(’03-1000) isO.'i.lOOO Isiw Par liii! 302, Tc.vga v. .Vciing Jh JUavuj. 

4. (’7.7) lS70n.it 01 (01). 

(’02-00) 1 rjir n«r Ital .12 (-12). 

5. (’3S) .\.in 1038 N:ia 30 (■10):30 Cri L .Tour 1'20, In rr Ear Trcitan. (Mnsblmto 
i.linaM a ■; lii; own ili'cn tinn after hfarina partir. in oix-n Coart — Magistrate 
tlioagli v.iiiina to allow ronipounlin", refusing to do ro on opinion of police as 
di'do-fd in eninaiaaic.ition— I’rfx'olnre di‘'approvcd.) 

'(’37) Allt 1037 N'ng IM (117) ; 3S Cri L .lour (Jso : I T, It (1037) Kag 183, Petrtap 
Singh v. Eir.ieror, (Tiie .'lagisirato hini-elf maU determim* the question, A 
forlmmi tb" Court i= not jv’rmilted to refer (lie question to any outside agency 
inucli Ic.ss to (be Dirtriot b’uperinlcndcnt of Poliee.) 

(’20) AIK 1020 C.i! .090 (701) ;27 Cri L .lour 7(7, A:i:ur Pahvtan v. Emperor. 
(Magi-tra'e sslinuld no! refer jietition for v.'itbdrnv,'nl by complainant to iSiiporin- 
(endent of Police.) 

(’30) Ain 1930 Lab 272 (272);32 Cr. L. ,1. ’20, Partap Singhw Emperor. (District 
M.agi=tratc.) 

(’32) 1032 ^^nd IV K lOSS (1089), Stibhet P.c.o v. Ahmad IJcari. (Court i.s not 
entitled to substitute (lie discretion of (lio police-ofucer conducting tlie prosccu- 
iion for liis own in the inaltor of allowing composition.) 

(’37) Ain 1037 Lali 220 (227) : 3.7 Cr. Tj. .1. 1372, Sultan v. Emperor, (ncfcrenco 
to District Magi.stralo for instructions is improper.) 

[See hotvcicr (’30) Allt 1030 Pat 1-Jl (I-IC); -10 Cri Ij .Tour .100, Pharichhan Singh 
V. Emperor. (Obscrvatioii-s in ttii.s case suggest that tbe Magistrate can act on 
tlie opinion of tbe i>olice ingrantingoruitliholdingpermissionliutitisrcmarbed 
tliat tbe proper cour.sc i.s not to .send (lie file itself to tbe police but to ask the 
Public Prosecutor to ascertain tbe views of the Crown.) 

(’38) Ain 1038 Nag 37 (38) ; 30 Cr. L. .T. 70: I L It (1010) Xag 107, ITarswarttp 
Bahuram v. Emperor. (Permi.ssion for composition — Matter referred to police 
for opinion — Jfagistratc, after reply, licaring arguments and exorcising his own 
judgment — Action of calling upon police opinion is not illegal.)] 

6. (’37) Am 1937 Nag 111 (11.7): 38 Cr. L. .T. GS9 : 1 L It (1937) Nag 183, Partap 
Singh v. Emperor. (A Jfagistrato cannot refer tbc'qucstion whether an offence 
.should be componnded or not to the superior Court.) 

(’22) Ain 1922 Pall 138 (138) : 23 Cri L .Tour 85, Sewa Singh v. Emperor. (Com- 
pounding at early stage of proceeding — Offence not serious— Compounding must 
bo allowed.) 

7. (’93-1900) 1893-1900 Low Bur nul 392, Taypa v. Mating Ba Illaing. 

(’01) lUppnurBnl83(83), Qticcn-Einprcss v. Nga Tun Mya. (Accused absconded 
for two years to evade process of law — Slngistrnto's order granting permission to 
compound held improper.) 
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stances wore not eonsiflcrecl, the compromise was set aside by the 
High Court in revision.^® 

In allowing a compromise, a Magistrate may impose a condition 
as to payment of some compensation to the injured man.'” 

The mere fact that a petition for compromise is filed in Court 
(but is not allowed) is no ground for the reduction of a sentence.”^ 

13, Proof of composition. — Where an accused person alleges 
that the offence of which he is charged has been compounded, the 
onus is on him to show that there has been a real and valid composition 
with the person entitled to compound.^ Before a composition can 
ho allowed, the Court must be satisfied that it is legal and valid in 
law.” Where a compromise is alleged by one party and denied by the 
other, the Magistrate must try the issue.” An order of the Magistrate, 
acquitting the accused without inquiry into the truth of tlie alleged 
comin-omise, is had in law and may bo set aside.* 

14. Stage at which a compounding may be effected. — An 
offence, which is compoundahlo without the permission of the Court, 
may he compounded even before the filing of a complaint,^ A case 
may bo compounded at any time before judgment is pronounced.” 
The fact that the prosecution evidence has been closed and that a 
charge has been framed is no bar to the composition as the offence can 
bo compounded at any time before the passing of the sentence.” After 
conviction, however, there can bo no composition except with the 
leave of the appellate Court.^ Whore an order is made by a District 
Magistrate under S. 435, calling for the record and proceeding before 
a l\Iagistrate with a view to withdrawing the case and transferring 
it to another Magistrate, the jurisdiction of the former Magistrate is 
suspended and he is not, therefore, entitled to record a composition of 

19. (’14) AIR 1914 Sind 134 (134); 7 Sind L E 200; 15 Cr. L. J. 553, Emjieror v. 
Rajtisan Bachal. 

20. (’22) AIR 1922 Lnh 138 (138); 23 Cri L Jour 85, Scioa Singh v. Emperor. 

21. i’ll) 12 Cri L Jour 243 (243); 10 Ind Cas 773 (LB), Emperor v. Mya Din. 

Note 13 

1. (’93) 21 Cal 103 (112, 115) Murraij v. Empress. 

(’27) AIR 1927 Bom 410 (411) : 51 Bom 512 ; 28 Cr. L. J. 581, Dajiha Eamji v, 
Emperor. 

2. (’29) AIR 1929 Bom 375 (370); 31 Cr.L.J. 353, JIanmantSrmivas'!. Emperor. 

3. (’19) AIR 1919 Mad 879 (880) ; 41 Mnd 685 ; 19 Cr. L. J. 359, Kumarasicamy 
Glietty V, Kiippusivamy Chctly. 

(’31) AIR 1931 Lab 402 (402) ; 32 Cri L Jour 1034, Madari v. Emperor. 

(’16) AIR 1916 Mad 854 (855) ; 16 Cr. L. J. 803 (804) : 39 Mad 940, Md. Kanni 
EomtJicr v. P. Inayatulla. 

(’13) 14 Cr. L. J. 292 (293) ; 6 Sind L E 284 ; 19 I C 948, Imperator v. Mulo. 

4. (’32) AIR 1932 Sind 7 (8); 25 Sind LB 341:33 Cr.L,.T. 109, Ahdulgabar '/.Emperor. 

Note 14 

1. (’19) AIR 1919 Mad 879 (881, 882); 41 Mnd 085 : 19 Cri L Jour 359, Kimara- 
swamy Chetty v, Euppusivamy CJielly. 

(’27) AIR 1927 All 375 (370): 49 All 484: 28 Cr.L.J. 495, F. M. Torpey'/. Emperor. 
[See also (’37) AIR 1937 Mad 825 (826): 39 Cri L Jour 133, In rc Ponnustcamy 
Ayyar. (Composition under S, 345 (1) may be made at any time.)] 

2. (’18) AIR 1918 Cal 238 (238): 45 Cnl 816:19 Cr.L.J.752.Asia;re Mca v. Emperor. 

3. (’28) 29 Cr.L.J. 1058 (1059) : 112 I.C. 562 (Lab), Muhammad Ali v. Emperor. 

4. See Note 15. 
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the offence and acquit the accused, though at that time the case has 
not actually been transferred from his file.® 

15. Composition after committal or conviction. — A com- 
mittal once made by a Magistrate cannot bo annulled by his allowing 
the prosecutor to file a compromise.^ After conviction a composition 
can be effected only with the leave of the appellate Court.^ 

Where an accused is tried and convicted of an offence which is 
compoundable, but on appeal the conviction is set aside and a re-trial 
ordered, it is open to the complainant and accused to compound 
the case in the same manner as they might have done prior to the 
conviction, and no leave of the appellate Court is necessary,® 

A compromise entered into after the hearing of the appeal is too 
late and does not come within S. 345.'* 

16. High Court’s powers in revision. — Before the introduction 
of sub-s. (oa) by Act XVIII of 1923, divergent views were held as to 
w'hether a High Court had power to apply the powers granted in S. 345 
to cases in revision; some cases holding that the High Court had no such 
powor^ and other cases taking the opposite view.® The introduction of 


5. (’25) AIR 1925 Bom 247 (247) : 49 Bom 533 : 2G Or. L. J. 99G, In rc Marilthi 
TUliu. 

Note 15 

1. (18G5) 2 Suth W E Cr 57 (57), Queen v. Salivi SheiJe. 

See also S. 213 Note 5 and S. 215 Note 7. 

2. (’20) AIR 1920 Mad 245 (245); 20Cr.L..T.832, In re Pedahanti ChinnaHaidu, 
(’15) AIR 1915 All 8 (9) : 37 All 127 : 16 Cr. L. J. 247, Bamcliandra v. Emforor. 

[See (’34) AIR 1934 Sind 122 (122) : 28 Sind L R 109: 3G Cri L Jour 210, Jumo 
Sherkhan v. Emperor. (Court will be reluctant to grant leave where, the convic- 
tion or committal is considered right.)] 

[nut see (’79) 2 All 339 (340), Empress of India v, Thomson. (Case under Code 
of 1872 which did not contain a provision corresponding to the present sub-s. (5).)] 

3. (’06) 4 Cr. L. J. 35 (35) : 3 A L J 523 : 190G A W N 200, Umrai v. Malibnlan. 

4. (’33) AIR 1933 All 434 (43G) ; 34 Cri L Jour 92G, Emperor v. J. M. Chatter ji. 
(“Court before which the appeal is to be heard’’ in sub-s. (5) indicates that com- 
promise should not be after appeal is heard.) 

[Sec liowevcr (’25) AIR 1925 Cal 14 (17): 26 Cri L Jour 401 : 52 Cal 347, T. C. S. 
Marlindalc v. Emperor. (Leave granted by High Court in appeal on date of 
judgment — Provisions of sub-s. (5) not adverted to.)] 

Note 16 

1. (’16) AIR 1916 Mad 483 (484); 16 Cr.L. J. 750 : 39 Mad 604, Sanhar Bangayya 
v. Sanhar Bamayya. 

(’15) AIR 1915 All 8 (9) : 37 All 127 : 16 Cr. L. J. 247, Bamcliandra v. Emperor. 
(’20) AIR 1920 All 169 (169) : 42 All 474 : 21 Cri L Jour 447, Bam Baran Singh 
V. Emperor. 

(’17) AIR 1917 All 377 (378) : 18 Cri L Jour 729, Bala v. Emperor. 

(’17) AIR 1917 Cal 705 (706) : 17 Cri L Jour 339 : 43 Cal 1143, Ahshoy Singh v, 
Bameslmar. 

(’14) AIR 1914 Cal 901 (901): 15 Gr.lj.3.72S, Adhar Chandra x.SuhodhChandra. 
(’19) AIR 1919 Lah 471 (472) ; 1919 Pun Re No. 35 Cr : 20 Cr. L. J. 87, Emperor 
V. Harnam Singh. 

(’23) AIR 1923 Pat 89 (90) : 23 Cri L Jour 80, Andhi Bai v. Emperor. 

2. (’10) 11 Cr. L. J. 203 (203) : 32 All 153 : 5 I. C. 696, Bam Piyari v. Emperor. 
(’22) AIR 1922 All 488 (488) : 45 All 17 : 24 Cri L Jour 854, Shibbo v. Emperor. 
(’13) 14 Cr. L. J. 46 U6) : 18 I. C. 270 (All), Bagi Ahmad v. Emperor. (Power of 

revision Court doubted ; but on the authority of 11 Cri L Jour 203 compromise 
allowed.) 

(’22) AIR 1922 Lah 138 (138) : 23 Cri L Jour 85, Seiva Singh v. Emperor. 

(’14) AIR 1914 Oudh 167 (167) : 17 Oudh Cas 92 ; 15 Cr. L. J. 567, Lalla v. Emperor. 
(’24) AIR 1924 Oudh 260 (261) : 24 Cri L Jour 590, Chhoiai Singh v. Emperor. 
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sub-s.(5A) leaves the position free from doubt and explicitly confers 
on the High Court, acting in the exercise of its powers of revision 
under S. 439, power to allow any person to compound offences which 
may lawfully be compounded.^ One of the objects of the Legislature 
in enacting snb-s.{6A) was, in suitable circumstances, to allow the 
parties to compromise their disputes oven after the cases in which 
they wore concerned had been heard and determined by the Courts 
competent to try them.'^ But the sub-section should bo interpreted 
very strictly and the discretion conferred upon the High Court should 
be exercised very sparingly and only in suitable cases.® The sub-section 
has to be read subject to the preceding sub-sections of s. 845 especially 
sub-ss.(i) and (2), and so read it is clear that sub-s.(5A) merely confers 
jurisdiction on the High Court in the exercise of its powers of revision 
under S. 439 to allow the aggrieved persons mentioned in column three 
of the tables attached to sub-ss.(l) and (2) to compound the various 
offences mentioned in those sub-sections. Thus, it would follow that 
ordinarily the party who seeks to invoke the jurisdiction of the High 
Court under sub-s.(5A) must be the person aggrieved by the offence 
which has been committed and not an accused person or a person 
who has been convicted in respect of that offence.® 

It will not be competent for the High Court to allow a compromise 
to be recorded under sub-s.(6A) unless the aggrieved persons were 
actually before the High Court and had expressly recorded their 
consent to such a compromise being recorded.’^ 

It has also been held that where the proceedings before the lower 
Courts disclose no irregularity or impropriety, the exceptional power 
conferred on the High Court under sub-s.(6A) should not ordinarily 
bo used, except in a case in which the record indicates that the parties 
made some attempt to compromise their differences while the matter 

(’04) 1 Cri L Jour 509 (511) (Lnh), Nidhan Singh v. Emperor. 

(’10) 11 Cri L Jour 496 (497) : 13 0. C. 161 : 7 1. C. 539, Bam Sarup v. Emperor. 

3. (’24) AIK 1924 All 209 (209) : 46 All 91 : 25 Cr. L. J. 1005, BrijBchariLal'i. 
Emperor. 

(’29) AIR 1929 Nag 278 (279) ; 30 Cri L Jour 960, Emperor v. Bhaiyalal. 

(’30) AIR 1930 Lah 272 (272) : 32 Cri L Jour 20, Partap Singh v. Emperor. 

(’25) AIR 1925 Pat 583 (584) : 26 Cri L Jour 1345, Nchal Ahmad v. Emperor. 
(’29) AIR 1929 Pat 512 (512) : 31 Cr. L. J. 607, Singhestuar Prasadv. Ali Hasan, 
(’26) 27 Pun L R 231 (231), Nizam Din v. Emperor. 

(•29) AIR 1929 Cal 96 (96) : 55 Cal 1190 : 30 Cr. L. J. 484, Tiiaii Paramanichv. 
Chinian Paramanick. 

(’34) AIR 1934 Lah 317 (317) ; 35 Cr. L. J. 579, Hahim Ali v. Emperor. (High 
Court can permit composition even in cases where Courts below have refused 
permission.) 

(’34) AIR 1934 Sind 122 (122) : 28 Sind L R 109 : 36 Cr. L. J. 210, Jumo Sherlihan 
V. Emperor, (Where there has been a conviction and that conviction has been 
upheld in appeal, High Court will be slow to allow a compromise.) 

4. (’39) AIR 1939 Cal 728 (730) : 41 Cr. L. J. 125 : ILR (1939) 1 Cal 567, Bahtir 
Ali V. Kala Ohand. 

5. (’39) AIR 1939 Cal 728 (730) : 41 Cr. L. J. 125 : ILR (1939) 1 Cal 567, BaMr 
Ali V. Kala Ghand. 

6. (’39) AIR 1939 Cal 728 (730) : 41 Cr. L. J. 125 : ILR (1939) 1 Cal 567, Babur 
Ali V. Kala Ohand, 

7. (’39) AIR 1939 Cal 728 (730) : 41 Cr. L. J. 125 : ILR (1939) 1 Cal 567, Babur 
Ali V. Kala Ghand. 
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was still before the trial Court and before that Court passed final 
orders in the case.® 

17. Rescission of compromise. — A composition once effected 
cannot be withdrawn.^ It is entirely immaterial whether the terms of 
the compromise have been carried out or not, the sole question being 
whether there was a composition or not ; a breach of the agreement 
might give rise to other remedies.^ Since the compromise has the 
immediate effect of acquittal (see Note is) so as to deprive the 
Magistrate of his jurisdiction to try the case, the subsequent withdrawal 
from it by any party can neither affect the acquittal nor revive the 
jurisdiction of the Magistrate to proceed with the ease.® 

48. Effect of compromise. — When a case is compounded, it 
results not merely in a discharge but in an acqtUUal and until such 
order of acquittal is properly set aside, the accused cannot be prosecuted 
again for the same offence^ or for any other offence (which is not 
distinct) for which a different charge from that which was compounded 
might have been framed on the same facts.® Where at the time of 
compromise of the offence it was believed that the offence fell under 
S. 323, it was held that the discovery later that it fell under S. 325 would 
not enable the Magistrate to re-open the prosecution for that offence.® 
The composition of one offence will not, however, bar a prosecution 
for a distinct offence of which the accused might have been charged 


8. (’39) AIE 1939 Cal 728 (730) : 41 Or. L. J. 125 : ILK (1939) 1 Cal 5G7, Bahir 
AU V. Zala Chand. 

Note 17 

1. (’40) AIR 1940 Nag 181 (182) : 41 Cr. L. J. 287, Mf. Bamhai v. Mt. Chandra- 
kuviari. (If it is proved that the parties signed the document and understood'its 
contents it is incompetent for any party to it to withdraw from it.) 

2. (’30) AIR 1930 All 409 (410) : 52 All 254 : 31 Cr. L. J. 1215, Jhangtoo Baraiv. 
Emperor. (In criminal matters it is of highest importance that there should be 
finality.) 

(’19) AIR 1919 Mad 879 (880, 882) : 41 Mad 685 : 19 Cr. L. J. 359, Kumara- 
swamy v. Euppusamy. 

(’99) 3 Gal W N 322 (323), Eusum Beiva v. Bechu Beiva. 

(’13) 14 Cr. L. J, 458 (459) ; 20 Ind Cas 618 (Cal), Basircddi v. Ehayrat Ali. 

(’25) AIR 1925 Lah 159 (160) : 25 Cri L Jour 810, Bam Biclipal v. Mata Din. 
[But see (04) 1 Cri L Jour 705 (706) (Lah), Olnilam Haidar v. Buhan Abdtilla."] 

3. (’40) AIR 1940 Nag 181 (182) : 41 Cr. L. J. 287, Mt. Bamhai v. Mt. Chandra 
Eumari. 

(’39) AIR 1939 Pat 141 (142) : 40 Cr. L. J, 460, Dharichhan Singh v. Emperor. 

(’21) AIR 1921 Cal 403 (405) : 22 Cr, L. J. 301, v. OirindraChandra. 

(Compromise has effect of acquittal though one of the parties later on resiles from 
the compromise. AIE 1916 Mad 854, followed.) 

Note 18 

1. (’24) AIR 1924 All 778 (779) : 26 Cri L Jour 98, Harhans v. Emperor. 

(’93) 21 Cal 103 (112), Murray v. Queen-Empress. 

(’10) 11 Cri L Jour 366 (368) : 6 Ind Cas 497 (Lah), Emperor v. Harnam Singh, 

(’07) 6 Cri L Jour 336 (337) : 1907 Pun Re No, 11 Or, Emperor v. Hira Singh. 

(’13) 14 Cri L Jour 292 (293) ; 19 Ind Cas 948 : 6S.L.E. 28i, Imperatory. Mulo. 

(’34) AIR 1934 Lah 317 (317) : 35 Cri L Jour 579, Hakim Ali v. Emperor. 

See also S. 403 Note 8, 

2. (’90) 1890 Eat 519 (520), Queen-Empress v. Wali Asmal. (Compounding of 
offence under S, 324, Penal Code — Retrial on same facts on a charge under S. 323 
held improper.) 

3. (’84) 1884 All W N 13 (14), Empress v. Unlcar. . 
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on the same facts under s.235(l).^ Moreover, a composition has tho 
effect of an acquittal only in respect of the offence which has been 
compounded and not of tho other offences of which the accused is 
charged in the case® and only as between the person who is entitled to 
compound and tho accused with whom the composition takes place.® 
There was a doubt prior to the amendment o£ the Code in 1923 as to 
whether in the case of several accused the compounding of the offence 
.against one or some of them alone affects tho case against the others 
— some cases holding that it did not” and others that it did.® The 
controversy has been set at rest by the amendment of sub-s.{6).® 

If a non-compoundable case is dismissed on tho parties coming to 
an amicable settlement, the dismissal does not amount to an acquittal 
but only to a discharge and does not bar the revival of the prosecution.'® 
Where an order of acquittal has been passed on an invalid composition, 
it may be set aside in revision." A Magistrate is not competent to 
award compensation to the accused whore an offence is compounded 
under S. 345.'® Tho reason is that section 250 only applies whore the 
Magistrate discharges or acquits the accused whereas under this section 
the acquittal takes jdace automatically on the composition of an offence. 


4. (’29) AIR 1929 Bom 283 (285) : 53 Bom 604 : 30 Cr. L. J. 1059, Manjubhai 
Gordhandas v. Emperor. (Compounding of offence under S. 324, Penal Code, docs 
not bar prosecution under S. 19 (e). Arms Act.) 

5. (’30) AIR 1930 All 92 (93) ; 30 Cri L Jour 1149, Hnhum Singh v. Emperor. 
(’25) AIR 1925 Lab 404 (464) : 26 Cr. L. .T. 680, Emperor v. Jarnally. (Charges 

under Ss. 325 and 147, Penal Code — Compromise in respect of charge under 
S. 325 — Prosecution under S. 147 not barred.) 

€. (’38) AIR 1938 Lab 739 (740) ; 40 Cr.L.J. 131, Mi. EarbansEaw v. LahariBam, 
(Defamatory allegations against minor daughter affecting father — Father and 
daughter can file sep.arate complaints — Compromise and consequent acquittal of 
accused in father’s complaint do not affect complaint by daughter.) 

.(’37) AIR 1937 Nag 72 (73) ; 38 Cri L Jour 334 : 1 L R (1937) Nag 286, In re 
Khilatcan Singh. (Accused charged for wrongful confinement of two persons — 
One person compounding his case — Magistrate acquitting accused — Acquittal 
is illegal.) 

(’30) 1930 Mad W N 692 (694), V cnhalastoami Naidu v. Narappa Naichen, 

(’23) AIR 1923 Cal 168 (169) ; 24 Cri L Jour 578, Shib Chandra v. Bubbani. 

7. (’21) AIR 1921 All 35 (35) : 43 All 483 : 22 Cr.L.J. 353, Chandanv. Emperor. 
(’21) AIR 1921 Bom 166 (167) ; 45 Bora 346 : 22 Or. L. J. 55, Emperor v. Alibhai. 
(’20) AIR 1920 Lab 108 (108) : 1 Lab 169 : 21 Cr.L.J. 437, BamEishenv. Emperor. 
(’21) AIR 1921 Sind 101 (101) : 10 Sind L E 149 : 20 Cr. L. J. 238, Emperor v. 

Abdul Hakim. 

(’18) AIR 1918 Mad 413 (413) : 41 Mad 323 : 19 Cr.L.J. 176, Mnihia v. Emperor. 

8. (’03) 7 Cal W N 176 (170), Chandrakuvtar v. Emperor. 

(’20) AIR 1920 Pat 828 (828) : 20 Cri L Jour 824, ShyamBehari v. Sagar Singh. 
(’23) AIR 1923 Pat 348 (348) : 23 Cri L Jour 432, Sarajkumar v. Emperor, 
g. (’26) AIR 1926 Lab 424 (424) : 7 Lab 344: 27 Cr.L.J. 576, JSmpcjwv.Mo/iHa. 
■(’24) AIR 1924 Lab 595 (596) ; 5 Lab 239 : 25 Cr.L.J. 629, Ananiia v. Emperor. 
iP33) 1933 Mad W N 222 (222), Thirumalai Naicken v. Emperor, 

10. (’75) 1 Bom 64 (66), Beg. v. Devama. 

11. (’23) 24 Cr. L. J. 120 (122) ; 71 1. C. 248 (250) (Pesb), Harnam v. Sain Bass. 

12. (’92) 7 C P L R Cr 2 (3), Alopi v. Bhura. 

(’94) 1894 Eat 700 (700), Queen-Empress v. Baoji. 

(’98) 1898 Eat 957 (957), Empress v, Sangappa. 

i(’09) 9 Cri L Jour 186 (187) : 10 Bom L E 1056, Jm re Harkisandas Hari Das. 
.(’10) 11 Cri L Jour 638 (639) : 8 I. C. 387 : 1910 Pun Be No. 30 Cr, Emperor v. 

■ Sunder Singh 

(’88) 1888 Pun Ee No. 19 Cr, p, 35 (37), Empress v. Khushali Bam. 

■ [But see (’83) 1883 Pun Be No. 24 Cr, p. 57 (57), Himmat Singh v. Bukhtawar, 

(Dissented from in 1888 Pun Ee No, 19 Cr, p. 35.) 
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But though the Magistrate cannot allow compensation, if the complaint 
is wholly false, he may consider whether a criminal prosecution for 
making a false comiDlaint is desirable in the interests of justice.^® In 
the case of a dispute between two brothers wherein the prosecution for 
theft was found to he false, it was held that the parties being brothers, 
the prosecution of the complainant under S. 182 should not have been 
instituted.^'^ 

If a case is compounded, the composition does not prevent the 
complainant being charged under S. 211 if the complaint was false.^® 
Where a compromise has been entered into, orders passed in 
connexion with the compromise by the Magistrate before whom the 
case was pending must be deemed to have been passed by him in his 
judicial capacity,^® 

Where an offence under S. 324, Penal Code, committed hj’’ a person 
who has executed a security bond under s. 107 to keep the peace is 
compounded, the composition has the effect of acquittal of the accused 
and unless there is any other evidence on the record to show that he 
committed the breach of the peace, the bond cannot be forfeited.^" 

19. Sub-section (7). — The provisions of sub-s, (?) seem to be 
perfectly general and govern the composition of offences whether any 
steps have been taken or not to prosecute the offender.^ 

Section 345 contains provisions with regard to : (a) persons who 
may compound ; (b) the nature of offences which may be compounded; 
(c) the stage at which composition is sought to be made and (d) per- 
mission of Court in certain cases. Sub-section (7) must be taken to 
mean that no offences shall be compounded except where the provisions 
of S. 345 are satisfied as to all these matters.” 

20. Civil suit. — Where the offences were compoundable and 
the complainant had already sued the accused on the same cause of 
action and obtained adequate damages, it was held that, in the 
circumstances of the case, it was not necessary in the ends of justice 
that he should again be put to trial in a criminal Court for the 
same offence.^ The effect of the compounding of an offence which is 
compoundable, apart from the acquittal of the accused, would be that 

13. (’94) 1894 Eat 700 (700), Qiiecii-Eviprcss v. Baoji. 

See also S. 250 Note 7. 

14. (’18) AIR 1918 All 100 (100) : 19 Cri L Jour 730, Chaiian Lai v. Em'pcror. 

15. (’84) 11 Cal 79 (81), Empress v. Alar Ali. (Offence under S. 347, Penal Code.)' 
[See however (’88) 1888 Pun Re No. 19 Or, p. 35 (37, 38), Empress y.Ehnshali Bam, 

(The decision in 11 Cal79citedaboveonlyappliestonon-conipoundableoffences.)3 

16. See (’33) AIR 1933 Cal 344 (345), In re H, a pleader. 

17. (’40) AIR 1940 Lah 32 (32) : 41 Cri L Jour 359, Chanda Singh v. Emperor. 
(It is however open to a Magistrate to take independent evidence to show that the 
accused committed the breach of the peace.) 

Note 19 

1. (’18) AIR 1918 Nag 181 (183), Warisali v. Mohammad Asimulla Khan. 

2. (’17) AIR 1917 Cal 705 (706) ; 43 Cal 1143 : 17 Cri L Jour 339, Ahshoxj Singh 
V. Bameshwar Bagdi. 

(’16) AIR 1916 Mad 483(485):39 Mad 604:16 Cr.L.J. 750, Bangayya'v. Bamayya. 

Note 20 

1. (’24) AIR 1924 Mad 31 (31) 25 Cr. L. J. 138, Tirnvangadachariar v. Ghoclca^ 
lingam Ghetty. 
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a suit for ilamages on the facts constituting the original offence would 
not lie." 

21. PpoceduPQ in non-compoundable cases where injured 
party declines to prosecute. — Once the criminal law is sot in 
motion by the issue of process in a non-compoundablo case, the Magis- 
trate must require the complainant to carry his prosecution through 
to the end.^ The Legislature has not left it to the will of a Magistrate 
to proceed or not, as ho thinks fit, with cases which cannot be legally 
compounded. It requires him, when once the complaint for such an 
offence is before him, to make a complete inquiry and to see that the 
accused who is guilty is brought to punishment." 

In non-compoundablo cases, once action has been taken the case 
will normally proceed and it is nowhci’O provided that a desire on the 
part of the complainant to refrain from further pursuing the case 
shall justify the arrest of further proceedings. The final responsibility 
of such cases, whether instituted on complaint or otherwi.t^e. rests with 
the State.® 


34G.’' (^) i°- tlie eonrise of an inqnirj'- or a 

Procedure of Pro- trial licforo a Magistrate in any 
clsei‘'V-Sc?*hc'“can" ^istrict outside tlio presidency- 
noi dispose of. towBSj tliG evidence appears to liim 

to -warrant a presumption that the case is one wjiich 

• Code of 1882 : S. 346 — Same. 

Code of 1872 : S, 45, pnrns. 1 nnd 2. 

of irnni-: ^ proccoding before a 

i ro^ at j . Magistrate, tlic evidence appears to him to warrant a 

rote V cases cyona hts presumption that the accused person lias been guilty of 

junsatctwti. oUcncc wliich such Magistrate is notcompcteul to try, 

or for whicli he is not coinpotenl to commit the accused person for trial; 
he shall stay proceedings and .submit the case to any Magistrate to whom ho 
is subordinate or to such other Magistrate having jurisdiction, ns the Magistrate 
of the district directs. 

The Magistrate to whom the c.ase is submitted shall cither try the case Iiim- 
Eclf, or refer it to any otTicer subordinate to him having jurisdiction; or ho may 
commit the accused person for trial. 

Code of 18GI : S. 27G 

37G. It, in the course of a trial before n subordinate Magistrate, tbecvidenco 

rr-.,. , —7 shall nptiear to him to warrant a presumption that the 

0 I 0 ai a c nccuscd person has been guilty of an ogencQ which such 
Magistrate is not competent to try, or for wliich ho is not 
competent to commit the accused person for trial before 
Ibo Court of Session, ho shall stay proceedings and 
shall submit the case to the Jlngistrntc to whom he is subordinate. The Sfagistrato 
to avhom the case is submitted shall either try the case himself or refer it to any 
ofEcer subordinate to him having jurisdiction, or he may commit the accused person 
for trial before the Court of Session. In any such case, such Magistrate or other 
officer ns aforesaid shall examine the parties nnd witnesses, nnd shall proceed in 
all respects as if no proceedings had been held in any other Court. 


Magistrate is to proceed 
in cases beyond his juris- 
diction. 


2. (’33) AIR 1933 Bom 413 (414) : 57 Bom G78, Sayainma v. Punamchand. 

Note 21 

1. (’81) 3 All 283 (28G), Eaunulc Husain v. Harhan, 

2. (’74) 22 Snth "VV E Cr 83 (85), Queen v. Dudraj Dusadh. 

3. (’27) AIR 1927 Rang 174 (174, 175) : 5 Rang 13C : 28 Cri L Jour C49, Mating 
Thu Daw V. JJ Do Nyun, 


Section 3?5' 
Notes 20-21 


Section 35S 



1946 PROCEDURE IN CASES THAT CANNOT BE DISPOSED OP [OH. 24. 


Section 3^6 
Kotel 


should be tried or committed for trial by some other 
Magistrate in such district, be shall stay proceedings 
and submit the ease, with a brief report explaining its 
nature, to any Magistrate to whom be is subordinate 
or to such other Magistrate, having jurisdiction, as 
the District Magistrate directs. 

( 2 ) The Magistrate to whom the case is submitted 
may, if so empowered, either try the case himself, or 
refer it to any Magistrate subordinate to him having 
jurisdiction, or commit the accused for trial. 

Synopsis 

1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. Duty of the inferior Courts. 

4. To whom the case should be 

submitted. 

5. Trial must be de no VO — Sub-s. (2). 

Other Topics (miscellaneous) 

Applicability to European British sub- Reference back to same Magistrate. See 
ject. See Note 2. Note 6. 

■Committal on evidence taken by another Sections 347 to 349 — Effect. See Note 2. 

Magistrate. See Note 5, Sections 349 and 350 and this section. 

•Grounds for action. See Notes 2 and 3. See Note 5, 

Ignoring evidence and circumstances. Stage at which action can be taken. See 
See Note 3. Note 3. 

Inquiry and evidence under S. 202. See Transfer to Magistrate with no jurisdic- 
Note 8. tion. See Note 4. 

No waiver to de novo trial. See Note 5. Want of sanction under Ss. 195 and 476. 

Non-observance — Not void. See Note 3. See Note 3. 

1. Legislative changes. 

Difference behoeen the Codes of 1861 and 1872 — 

(l) Section 276 of the Code of 1861 contemj)lated reference only by 
a “subordinate Magistrate.” The subsequent Codes hawe omitted 
the qualifying word “subordinate,” so that now a reference may 
be made by any Magistrate. 

v{2) Under the Code of 1861 a submission of a case could be made only 
to the Magistrate to whom the Magistrate submitting the same 
was subordinate. From the Code of 1872 onwards the section has 
been altered so as to allow a reference to “such other Magistrate 
haying jurisdiction, as the Magistrate of the district (District 
Magistrate) directs.” 

\(3) There was a specific provision in the Code of 1861 requiring that the 
Magistrate to whom a case was submitted, or the’ officer subordinate 
to him, to whom it may be referred, shall examine the ^parties and 
witnesses and proceed in all respects as if no proceedings had been 
held in any other Court. The later Codes have omitted this specific 
provision. As to the effect of this, see Note 5. 

Difference between the Codes of 1872, 1882 and 1898 — 

‘■(l) Both the Codes of 1861 and 1872 restricted the application of the 


6. Sub-section (2) — Reference 

to any sub-Magistrate having 
jurisdiction. 

7. Commitment to sessions. See 

Note 5. 

8. “Inquiry,” “evidence,” mean- 

ing of. 
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section to cases ■which the Magistrate tuas not competent to try or 
commit for trial. Section 346 of the Code of 18S2 and the present 
section have removed such restriction. See Note 2. 

(2) Section 4S of the Code of 1872 applied even to Magistrates within 
the presidenci’ towns. The Codes of 1882 and 1898 have restricted 
the application of the section to trials before Magistrates outside 
the presidency towns. 

2. Scope .and applicability of the section. — This section 
enacts the ]procedure to be followed by Provincial Magistrates where, 
in the course of an enquiry or a trial, the evidence appears to warrant 
a presumption that the case is one — 

(1) which should he tried by some other Magistrate in the district, or 

(2) which should be committed for trial by some other ]\ragistrate in 
the district. 

The words “should be tried or committed for trial by some other 
Magistrate” do not necessarily mean that the Magistrate who is to 
take action under this section has no jurisdiction to try the case 
himself. Even if he has such jurisdiction he may still be of opinion 
that it “should be tried” by some other Magistrate on grounds such 
as complexity of facts, convenience o parties, etc. 

The provisions of this section should be construed so as not to 
overlap or conflict with Ss. 847, 348 and 349 which are specific provisions 
providing for particular classes of cases. Where, therefore, a case falls 
under s. 347, s. 348 or S. 349, the Court should only act under that section 
and not under S. 34G. Thus, where a person is accused of an offence 
punishable with imprisonment for three years or upwards under Ch, XII 
or ch. XVII of the Penal Code and by reason of previous convictions 
for similar offences would be liable for enhanced punishment in the 
event of his conviction, for the present offence, the proper jn’oeedure is 
under S. 348 and this section is irrelevant in this connexion.^ Similarly, 
where the jMagistrate is of opinion that the case is one which ought to 
be tried by a Court of Session and he is himself empowered to commit 

Section 346 — Note 2 

1. (’94) 1894 AWN 200 (200), Empress v. Chandra Ballah Joshi. (In this case 
the fact that the accused had previous convictions ozi account of which he would 
be liable for enhanced punishment in the event of conviction was held sufficient 
ground for referring the case under this section — It should be presumed that this 
was not a ease which came within the terms of S. 348.) 

(’90) 1890 Rat 499 (499), Qitccn-Emprcss v. Fakira. (In this case, it was held-that 
the fact that the Magistrate thought that whipping w'ould be a proper punish- 
ment and that he himself could not award such punishment were sufficient 
grounds for submission of the case under this section — It must be noted that 
this does not seem to be a case under S. 349, as the Magistrate's notion was 
apparently not taken after taking the evidence for the prosecution and the accused 
ns required by that section.) 

[See (’19) AIR 1919 Mad 907 (910) : 42 Mad 83 : 19 Or. L. J. 997, Crotun Prose- 
cnior v. Bhagvathi. (Case under S. 347 where the words “ought to be tried” 
have been given a similar. interpretation.)] 

2. (’0.5) 2 Cri L .Tour 820 (822, 823) : 1 Nag L R 187, Ladya v. Emperor. 

[Dut see (’94) 1894 All W N 200 (200), Empress v. Chandra Ballah Joshi. (In this 
case, the fact that there were previous convictions was held to be sufficient 
ground for reference under this Section — But it is not clear whether the facts 
were such as to make S. 348 applicable.)] 


Section 346' 
Notes 1-2 



Section 346 
Notes 2-3 


1948 PROCEDUEE IN CASES THAT CANNOT BE DISPOSED OF [CH. 24, 

the same to such Court, he should act under S. 347 and not under 
this section.^ 

This section is not inapplicable to cases where the accused is a 
European British subject.'^ 

3. Duty of the inferior Courts. — A Magistrate who finds that 
he has no jurisdiction to try a case cannot discharga an accused on 
that ground but should proceed under this section.^ Nor can he clutch 
at jurisdiction by trying the accused for such offences only as he is 
competent to try even though other offences are disclosed during the 
trial which he is not competent to try." Where, therefore, in the course 
of a trial for an offence which he is competent to trj’', the evidence 
discloses also an offence beyond his jurisdiction, he cannot ignore the 
latter and try the accused for the former offence only.® Similarly, 
where the evidence discloses circumstances of aggravation which make 
the offence cognizable by a higher Court, he cannot ignore such 
circumstances and try the accused for the minor offence only.^ Where, 

3. (’03) 7 Cal W N 457 (460), Aviirklian v. King-Emperor. (Magistrate cannot 
send case to Magistrate empowered under S. 30.) 

4. (’ll) 12 Cri L Jour 436 (437) : 11 1. C. 620: 7 Nag L TX d3, Emperor v.F. M. G. 
Nulhj. 

Note 3 

1. (’81) 2 Weir 323 (323, 324), In re Munisami. 

2. (’81) 2 Weir 420 (421). 

(1865) 3 Suth W B Cr 28 (28), Queen v. Shamsoondur Ghosal. (Wrongful confine- 
ment and extortion.) 

(’66) 5 Suth W R Or 65 (65), Queen v. Bamtalial Singh. (Magistrates are not at 
liberty to pass over material parts of evidence in cases before them and so to 
withdraw cases from the cognizance of proper tribunals.) 

3. (’86) 1886 Pun Re No 30 Cr, page 73 (74), Kaka v. Empress, 

(’97-1901) 1 Upp Bur Eul 84 {M), Queen-Empress wNgaLu. (Magistrate must be 
careful to avoid taking cognizance of a major offence ns a minor.) 

See also S. 347 Note 4. 

4. (’35) AIR 1935 Sind 221 (221) : 29 S. L, E. 428 : 37 Cri L Jour 80, Sliamboo 
Bam V. Emperor. (Magistrate should not usurp jurisdiction by trying the accused 
for an offence of robbery when the evidence discloses an offence of extortion.) 

(’25) AIR 1925 Mad 367 (367); 25 Cr. L. J. 1193, Bangmjyax. Somappa. (Offence 
under S. 420, Penal Code, tried by second class Magistrate on the ground that 
there is no distinction between S. 417 andS. 420, Penal Code — Conviction should 
be set aside in revision. 2 Weir 2, Relied on.) 

(’89) 13 Bom 502 (505), Queen-Empress v. Gundya. (High Court did not interfere 
in the absence of prejudice but accepted the principle.) 

(’27) AIR 1927 Mad 307 (308) : 28 Cri L Jour 164, Kattuva Boiothcr v. Suppan 
Asari. (Magistrate deliberately ignoring facts ousting his jurisdiction — High 
Court will interfere in revision.) 

(’95) .19 Bom 340 (348), Ijt re Nagarji Triham ji, (It is an evasion of law to treat 
an aggravated offence as an ordinary offence.) 

(’66) 6 Suth W R Cr 39 (40) : Beng Sup Vol 488 (FB), Queen v. Bamcharan Kairee. 
(Splitting of one single aggravated offence into separate minor offences so as to 
give oneself jurisdiction is bad.) 

(’ll) 12 Cri L Jour 20 (20) : 8 Ind Cas 1103 (Mad), Jamal Mahomed Boiother v. 
K. Moideensa Boiother. (Magistrate tried case under Ss, 193, 196, Penal Code, 
which really was a case of forgery of a valuable security under S. 467, Penal 
Code — Magistrate ought to have acted under this section.) 

(’92-96) 1 Upp Bur Rul 231 (231), Queen-Empress v. Nga Nyein. (Magistrates 
should not give themselves jurisdiction by trying cases under S. 354 which pro- 
perly fall under Ss. 376 and 511, Penal Code.) 

(1900) 5 Cal W N 372 (373), Otaruddi Manjhi v. Kaliluddi Manjhi. (Magistrate 
cannot, in order to acquire competence to try, split up a grave offence into smaller 
ones which, when combined constitute a major offence beyond his jurisdiction.) 
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however, the graver offence disclosed was one for the trial of which 
sanction was necessary to be obtained, and such sanction had been 
refused, it was held that the trial for the lesser offence was not 
incompetent.® 

But the fact that the Magistrate ignores the circumstances 
disclosing a graver offence for which he is not competent to try, and 
tries for the lesser offence, will not render the proceeding void, the 
reason being that the Magistrate is competent to try for the lesser 
offence.® The proceedings, therefore, will not be quashed where the 
accused is not prejudiced by such procedure and the sentence is not 
inadequate.^ 

A Magistrate is at liberty to stay proceedings at any time during 
the inquiry and submit it to the Magistrate to whom he is subordinate.® 
This section requires that when in the cojirse of an inquiry or 
trial it is found that the offence is beyond the competence of the 
Magistrate to try or inquire into, the latter should stay the proceeding 
and refer it to a superior Magistrate. A fortiori, where even at 
the outset, the offence disclosed on the allegations is beyond his 
competence to try or inquire into, he cannot ignore aggravating 
circumstances and proceed in respect of such offence as is within his 
jurisdiction,® 

The provisions of this section imply, however, that a subordinate 
Magistrate can legally enquire into a serious offence up to the stage at 
which the question of charge or discharge has to be decided. The 
mere fact, therefore, that in order to make his case more serious a 
complainant alleges the commission of an offence which could not be 
tried by a junior Magistrate will not render the proceedings of that 
Magistrate illegal if he goes on to try that case and decide it holding 

{’97-01) 1 Upp Bur Bui 327 (327), Queen-Empress v. Nga Mya. (When evidence 
discloses possible commission of graver offence Magistrate should not attempt to 
dispose of the case on the chance of offence being confined within his own 
jurisdiction.) 

[See (’31) AIB 1931 Mad 702 (703): 54 Mad 1018; 32 Cr.L. J. 1215, DaolUah v. 
Sub-Inspcclor of Police, Wcllingtion Station.] 

5. (’08) 7 Cri L Jour 6 (7) : 31 Mad 43 ; 17 M L J 559 : 3 M L T 113, Krishna 
Pillai y. Krishna Konan. 

6. (’89) 13 Bom 502 (505), Queen-Empress v. Gundya. 

(’27) AIR 1927 Mad 307 (307): 28 Cr.L.J. 164, Kattuva Powtherv.SuppanAsari. 
(But whei'e Magistrate oven after his attention has been drawn deliberately ignores 
facts ousting his jurisdiction, the High Court will interfere in revision.) 

(’71) 7 Mad H C E App V (vi). 

(’01) 24 Mad 675 (677, 678) : 2 Weir 699, King-Emperor v. Ayyan. 

7. (’15) AIR 1915 Mad 9 (10) : 14 Cr. L. J. 640 (640), In re Mohiddin Batcha, 
(’89) 13 Bom 602 (505, 506), Queen-Empress v, Gimdya. 

(’3l) AIB 1931 Mad 494 (495) ; 32 Cr. L. J 971, Picha Kudumhan v.Servaikara, 
C68) 2 Weir 20 (21). 

(’08) 7 Cr.L.J. 215 (216): 2 M L T 495, Narayana v. Tahsildar ofConjeevaram. 
ISec (’98) 2 Weir 482 (483), In re Kannachampet, (Held, that the procedure of 
the appellate Court in acquitting the accused was wrong.)] 

See also S. 530 Note 5. 

8. (97-01) 1 Upp Bur Eul 85 (85), King-Emperor v. Nga At. 

9. (’25) AIB 1925 All 290 (291): 47 All 64:26 Cr.L, J.586,Bap7iMnandon Prasad 
V. Emperor. (Complainant’s statement determines jurisdiction, unless it has been 
clear at the very outset that the allegations are exaggerated with the intention of 
seeking a particular Court for redress.) 


Section 356 
Notes 



Section 346 
Notes 3-3 


1950 PEOOEDURE IN CASES THAT CANNOT BE DISPOSED OP [CH. 24.- 

that the facts disclosed show that it is the lessei* offence which he is 
competent to try.^° 

See also section 28 Note i and section 207 Note 8. 

Where the trying Magistrate finds that the offence disclosed can 
only he tried by a Magistrate of a higher class, an order of the District 
Magistrate cannot confer jurisdiction on him.^^ 

4. To whom the case should be submitted. — A Magistrate 
may submit a case under this section to — 

(1) any Magistrate to whom he is subordinate,^ or 

(2) such other Magistrate as the District Magistrate directs. 
In either ease it is essential that the Magistrate to whom the 

case is submitted should be one having jurisdiction over it.“ 

Pending inquiry into a charge of house-breaking, the second class 
Magistrate of B division was transferred to A division. The case was, 
therefore, transferred to his file by the District Magistrate. In the 
course of inquiry the second class Magistrate found that the offence 
committed was rohhery w'hich W'as not triable by him and therefore he 
submitted the case to the sub-divisional Magistrate of A. It was held 
that the order of the District Magistrate transferring the case to the 
second class Magistrate at A did not give any jurisdiction to the 
sub-divisional Magistrate of A over the case (w’hich arose in the 
territorial jurisdiction of the Court at B) and that the submission 
being thus not to a Magistrate “having jurisdiction’’ was bad.® 

5. Trial must be de noyo — Sub-section (2). — It is a general 
principle of criminal law that it is only an authority who has heard 
all the evidence that is competent to decide whether the accused is 
innocent or guilty.^ The Criminal Procedure Code has, however, made 
exceptions to this general rule in Ss. 349 and 350. The exception enacted 
in the latter section is almost a general rule by itself in that it provides 

10. (’39) AIR 1939 Lnh 122 (123) ; 40 Cri L Jour 515 : I L E (1938) Lah 619, 
Painda v. Mt. Gulab Kliatiin. 

11. (’2G) AIR 1926 Cal 590 (592) : 27 Or. L. J. 545, Azizxir Baliman v. Emperor. 
(Administratively such procedure might have been convenient but such conve- 
nience cannot give jurisdiction to a Magistrate.) 

Note 4 

1. For subordination of Magistrate, see S. 17. 

(’68) 5 Bom H C R Or 47 (47), Beg, v. Bhagu Shabaji. (Magistrate F. P. with 
power to hear appeal is not thereby placed in the position of a District Magis- 
trate to whom alone cases should be submitted under this section and not 
to Magistrates F. P.) 

[See also (’66) 4 Bom H C R Cr 34 (34, 35), Beg. v. Bagu. (A subordinate 
Magistrate has no jurisdiction to refer a case which he has not himself jurisdic- 
tion to try to a Magistrate F. P.)] 

2. (’82) 4 Mad 327 (328) : 2 Weir 419, Queen v. Adappa Venlmnna. 

3. (’82) 4 Mad 327 (329) : 2 Weir 419, Queen v. Adappa Yenhanna, 

Note 5 

1. (’24) AIR 1924 Nag 37 (37): 22NagLR16G: 24 Cr.L. J. 738, Baba v. Emperor. 
(’23) AIR 1923 Mad 327 (327) : 24 Cri L Jour 413, In re China Venku Naidu. 
/Evidence tahen by one Magistrate is not evidence in a trial before another Magis- 
trate unless some provision of law expressly malces it so.) 

(’33) AIR 1933 Sind 191 (191) : 27 Sind L R 266 : 34 Cri L Jour 749, Slier Khan 
Emperor. (Case stayed under S. 346 — Magistrate to whom case is submitted 
must try ease de novo.) 



CH. 24.] PEOCEDUEE IN CASES THAT CANNOT BE DISPOSED OF 1951 


that whenever any Magistrate ceases to exercise jurisdiction in a case 
and is succeeded by another [and under sub-s. (3) — this applies to cases 
transferred from one ^Magistrate to another], the latter can act on the 
evidence recorded by his predecessor, bat the accused can claim a trial 
de novo and the High Court or the District Magistrate, as the case 
may be, may also, where the accused has been prejudiced by a 
conviction on such evidence, order a new trial or inquiry. Sub-s. (2) 
of that section expressly excepts proceedings under this section from 
the operation thereof.^ The reason is that S. 350 contemplates cases 
where, at the time the evidence is recorded, the Magistrate recording 
it has jurisdiction to do so, while in cases of submission under this 
section on the ground that the Magistrate is not competent to try the 
case, the evidence is recorded by a Magistrate who is not competent to 
try the case.® 

The general principle of law, namely, that a Magistrate cannot 
decide a ease, who has not heard all the evidence, therefore applies to 
proceedings under this section and consequently, the Magistrate to 
whom a ease is submitted under sub-s. (l) of this section cannot act 
on the evidence recorded by the submitting Magistrate but must, if he 
tries the case, try it dc novo^ If he refers the case to a subordinate 
Magistrate for trial, the latter must also, on the same principle, try it 
de novo? The accused has no power to waive his right to such a trial.®^ 


(’05) 2 Cri L Jour 3G9 (370) : 1905 Pun Be No. 25 Or, Muhammad v. Emperor. 
(Case submitted to District Magistrate under S. 340, who asked accused whether 
they wanted to recall witnesses and on their replying ‘no’ convicted them — Con- 
viction is illegal — Illegalities cannot be cured even by consent.) 

(’16) AIE 1916 Nag 115 (116) : 12 Nag L B 146 : 18 Cri L Jour 35, Emperor y. 
Bam Prasad. 

See also S. 349 Note 2. 

2. (’33) AIE 1933 Sind 191 (191) : 27 Sind L E 266 : 34 Cri L Jour 749. Shcr 
Zhan V. Emperor. 

3. (’18) AIE 1918 Pat 676 (677, 678):19Cr.L. J. 625, Amhiha Singh v. Emperor, 

4. (’38) AIE 1938 Cal 415 (416) ; 39 Cri L Jour 606, Sashii Gopal v. Haridas- 
Bagdi. (The ordinary rule is that the Magistrate, who tries the case, is to record 
the evidence and, unless an exception is definitely provided for by some statute, 
that ordinary provision should prevail.) 

(’33) AIE 1933 Sind 191 (191) : 27 Sind L E 266 : 34 Cri L Jour 749, Sher Khan 
V. Emperor. (Failure to do so vitiates the whole trial.) 

(’97-01) 1 Upp Bur Eul 85 (85) King-Emperor v. Nga At. 

(’05) 2 Cri L Jour 689 (690) (Lah), Inayat Husain v. Emperor. 

(’23) AIE 1923 Mad 327 (327) : 24 Cri L Jour 413, In re China Venhu Naidu. 
(’28) AIE 1928 Cal 183 (183) : 55 Cal 65 : 29 Cri L Jour 464, Budhu Tatua v. 
Emperor. (Where part of evidence in a case is recorded by Magistrate not having 
jurisdiction and part of it by Magistrate having jurisdiction conviction is illegal 
and retrial is necessary.) 

[See (’70) 14 Suth W E Cr 3 (3), Kopil Nath v. Koneeram.'] 

See also S. 350 Note 16. 

5. (’38) AIE 1938 Cal 415 (416) : 39 Cri L Jour 606, Sasthigopal v. Haridas. 

(’18) AIE 1918 Pat 676 (678) : 19 Cr L J 625, Amhiha Singh v. Emperor. 

5a. (’18) AIR 1918 Pat 676 (677, 678) ; 19 Cr. L. J. 625, Amhiha Singh v. Emperor. 
(While under S. 350, accused has got option to have a trial de novo or not.) 

(’04) 1 Cri L Jour 1056 (1057) : 17 C P L E Cr 159, Emperor v. Gohal. 

(’05) 2 Cri L Jour 369 (370) : 1905 Pun Ee No. 26 Cr, Muhammad v. Emperor, 
(Illegalities cannot be cured even by consent.) 

(’23) AIE 1923 Mad 327 (327) : 24 Cri L Jour 413, In re China Venhu Naidu. 
(Consent of parties will not exempt the Magistrate from holding a de novo trial.)- 


Section 35& 
Note 5 
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Rotes S-6 


As regards tbe power of the superior Magistrate acting under 
sub-s. (2) to commit tbe case to tbe sessions, acting on tbe evidence 
recorded by the submitting Magistrate, it has been held that such a 
procedure is not illegal.® No reasons have been given for such a view, 
but it may be supported on tbe ground that tbe general rule prohibits 
only decisions by lllagistrates who have not beard all tbe evidence, 
and that in committing tbe accused, there is no decision of tbe case.^ 
Tbe High Court of Bombay has also held that such commitment is 
not illegal.® But tbe reason given therefor, based on tbe assumption 
that S. 350 applies, but that only tbe proviso thereto does not apply, 
to determinations under sub-s. (2) of this section, is obviously incorrect 
in view of sub-s. (2) of S. 350 which clearly enacts that “nothing in 
this section applies to cases in which proceedings have been stayed 
under section 34G.” 

6. Sub-section (2) — Reference to any sub-Magistrate 
having jurisdiction. — Where a sub-divisional Magistrate in Burma 
proceeding under sub-s. (2) of this section transferred a case for trial 
to tbe township Magistrate of P, tbe offence having been committed 
in the township of H, it was held that there was nothing illegal in 
■doing so, inasmuch as a township is not recognized by tbe Code ns 
a local area for purposes of territorial jurisdiction, and under S. 12, 
sub-section (2), except as otherwise provided, the jurisdiction and 
powers of Magistrates extend throughout tbe district in which they 
are appointed.^ 

It has been held by a Full Bench of tbe High Court of Madras” 
that tbe Magistrate to whom proceedings are submitted under this 
section can, in a proper case, refer tbe case back to tbe very Magistrate 
who made tbe submission. In that case eight persons were accused 
before a second class Magistrate of having committed dacoity and one 
of them, the fifth accused, was alleged to have been armed with a 
deadly weapon. Tbe Magistrate acting under sub-section (l) of this 
section submitted tbe iwocecdings to tbe Magistrate to whom be was 
subordinate. The latter went into tbe case and, finding that there was 
no case against tbe fifth accused who was tbe only person charged 
with having a deadly weapon, dismissed tbe complaint against him, 
and referred tbe case back to tbe Magistrate who made tbe submission 
so far as tbe other accused were concerned. It was held that be was 
not incompetent to do so. 

[But see (’70) 14 Suth W E Or 3 (3), Eopil Nath v. Koncerani. (Where the pri- 
soners did not appeal or raise any objection at the trial on that ground, the 
High Court declined to interfere.)] 

•6. (’07) G Or L J 429 (430, 431) : 12 C W N 136, Eamini v. Fakirchand. 

(’16) AIE 1916 Nag 115(115):18 Cr.L.J. 35: 12 NLE MG, Emperor v. Eamprasad, 
1. (’16) AIE 1916 Nag 115 (116) ; 18 Or. L. J. 35 : 12 Nag L E 146, Emperor v. 
Bamprasad. 

•8. (’89) 1889 Eat 472 (472), Queen-Empress v. Shesha, 

Note 6 

1 . (’02) 1 Low Bur Eul 308 (309), Groton v. La Pyu. 

•- 2 . (’30) AIE 1930 Mad 765 (766) : 54 Mad 16 ; 31 Cri L Jour 1010 (P B), Pohir 
Beddi v. Munusami Eeddi. (Explaining AIE 1923 Mad 51; 1891 Eat 554 and 
1890 Eat 499.) 
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A District ilagistrate is not competent to cancel or set aside an Section 346 
order of a sub-divisional Jlagistrate transferring a case referred to Notes 6-8 
him under this section.^ 

7. Commitment to sessions. — See Koto 5. 

8. "Inquiry,” “evidence, ” meaning of. — The word “inquiry” 
is not restricted to proceedings after the Magistrate himself begins to 
take evidence. Nor is the word “evidence" restricted to evidence taken 
by the Magistrate himself. Where a Magistrate directs an inquiry by 
the police or another person under S. 202, be does so in the course of 
his own inquiiy, and all facts and statements disclosed by such inquiry, 
including the report by the police or other person, are “evidence” on 
which a Magistrate can act under this section.' 

34 " 7 If in any inquiry before a Magistrate, Section 347 
Procedure when, 0 ^ in any trial before a Magistrate, 
lifter commencement ■i3efore Signing ludgment, it appears 

Magistrate finds case to Bim at any Stage of the proeee- 
shouidbecommitted.^ dings that the case is one which 

onght to be tried by the Court of Session or High 
Court, and if he is empowered to commit for trial, he 
shall commit the accused under the provisions 
hereinbefore contained. 

( 2 ) If such Magistrate is not empowered to 
•commit for trial, he shall proceed under section 346. 

Synopsis 

1. Legislative changes. 4. “Ought to be tried." 

2. Scope. 5 , “Under the provisions herein- 

3. “Before signing judgment." before contained," 

Other Topics ( miscellaneous) 

'Chapter XVIII — Procedure laid in. See Ecfcrencc to superior Magistrate. See 
Note 5. Kote 2. 

Commitment — Eeasons for. See Note 4. 

Cross-examination and witnesses — stage at which committal can be 

Bight of. See Note 5. ordered. See Note 3. 

1. Legislative changes. — Section 25G of the Code of 18D1 and 
S. 221 of the Code of 1872 which correspond to S. 347 of the present Code 
found a place in the chapter relating to the trial of warrant-cases, and 
the wording of these was such as to make them seem to be confined 
to “trial.” 

The Code of 1832 for the first time removed the section to the 
chapter dealing with general provisions as to inquiries and trials and 

• 1882 ; S. 347; 1872 ; Ss. 46, 221, 436; 1861 : S. 256. 

3. (’36) AIR 1936 Nag 220 (221) : 38 Cr. L. J; 15 : ILR (1937) Nag 135, Emperor 
V. Qanpat, 

Note 8 ■ ■ ’ 

J. (’27) AIR 1927 Mad 591 (591, 592) : 28 Cr, L. 3, 88i,BalaliTishnay, Emperor. 

20r,123. 
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Section 347 
Notes 1-2 


by tbe insertion of the words, “in any inquiry” made it clear that the 
section applied not only to trials but also to inquiries. The reason for 
the change was possibly that according to some decisions a trial of a 
warrant-case did not begin till the accused had been charged and his- 
plea taken, and in order to avoid all possible question as to the 
applicability of the i^rovision to any stage of the proceedings before a 
Magistrate the Legislature inserted the words “in any inquiry.”^ 

The corresponding sections of the Codes of 1861 and 1872 provided 
that the Magistrate shall stop further proceedings “under this chapter” 
(namely the chapter relating to trial of warrant-cases) and commit, 
under the provisions “hereinbefore contained.” With the removal of 
the section from the chapter relating to trial of warrant- cases and its- 
insertion in its present place, the reference to the chapter became 
inappropriate and was therefore omitted in the Code of 1882, But it. 
has been held that the omission was not intended to make any 
difference or to dispense with obligation of the Magistrate to follow 
the provisions of chapter xviii, the words “stop further proceedings” 
meaning only proceedings in the trial or enquiry in which the- 
Magistrate is engaged.^ 

The Code of 1872 restricted the discretion of the Magistrate to such 
cases as the Magistrate could not or ought not to make over to a- 
Magistrate specially empowered under S. 36. This restriction has been, 
removed by the Code of 1882. 

The Code of 1898 has made no change in the section. 

The words “stop further proceedings and” after the words “he- 
shall” in sub-s. (l) have been omitted by the amending Act XVin of 
1923 and the omission sets at rest the conflict as to whether the section 
is or is not subject to the provisions of chapter xvin.^ 

2. Scope. — This section is supplementary to chapter XVirc and. 
refers to a case which a Magistrate has first taken up with a view to- 
disposing it himself, but which, he later finds, is one which ought- 
to be tried by the Court of Session or the High Court. This section; 
lays down the procedure to be followed when such a position arises.^ 

The section does not apply to a case where a Magistrate thinks- 
from the first that the case ought to be tried by the Court of Session. 
In such a case the Magistrate must conform to the provisions of S. 208- 
from the start.^ 


Section 347 — Note 1 

J. (’12) 13 Cr. L. J. 877 (881) : 17 I. C, 813:6 Low Bur Rul 129 (FB), Emperor v.. 
Ghanniiig Arnold, 

2. (’12) 13 Gr, L. J. 877 (882) : 17 I. C. 813:6 Low Bur Rul 129 (PB), Emperor v,- 
Ghanning Arnold. 

3. See Note 5, 

Note 2' 

1. (’12) 13 Cr. L. J, 877 (885):17 I. C. 813 : 6 Low Bur Rul 129 (FB), Emperor v.- 
Ghamiing Arnold. 

2. (’12) 13 Cr, L. J. 877 (883):17 I. C. 813 : 6 Low Bur Rul 129 (FB), Emperor v,- 
Ghajining Arnold. (Robinson, J., dissenting.) 
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In the application of this section there is no distinction made 
between summons and warrant cases."'* 

Sections SiG, 3-17 and 3d9. — A Magistrate taking up a case may 
try it himself if he has jurisdiction, or he may, if he thinks he cannot 
inflict an adequate sentence, act under s. 816 or S. Si9 and send it to a 
higher Magistrate, or he may, if ho thinks that it is a proper case for a 
Court of Session, commit the accused under s, 3i7; or if ho has no 
power to commit, send it under S.34C to another Magistrate for the 
purpose of commitment.'* 

3. "Before signing judgment.” — A Magistrate has power at 
any stage of the proceedings to decide that the case is one which ho 
ought not to try and which ought to be committed to sessions.* The 
discretion given to him by this section is not taken away even though 
a charge may have been drawn up* or because the JIagistrate has issued 
summons to the defence witnesses.® In a case whore the Jlagistrate 
had as yet passed no order of discharge, he was hold competent to 
commit to sessions.'* But once judgment is pronounced, the Magistrate 
cannot commit the case to the sessions because S. 403 would bo a bar 
to further proceedings as was hold in the undermentioned case® decided 
•U’ith roferouce to S. 348 and, as S. 809 prevents a Court from altering 
or reviewing its judgment after it has signed it, except where such 
review or alteration is specially provided for.® 

5, "Ought to be tried.” — If the evidence discloses an offence 
triable only by a Sessions Court, the ^Magistrate must commit the case 
to the sessions.* But w’here the evidence discloses both an offence 
exclusively triable by a Sessions Court and an offence which the 

3. (’20) AIR 1920 Sind 55 (57) : 14 Sind L E 85 : 21 Cr. L. J. 791, Gliani Yahib 
V. Emperor, 

[Bat see (’00) 3 Cri L Jour 91 (95) (All), Emperor v. Dhnram Singh. (Cnso under 
Ss. 352, 447, Penal Code — Summons case — Commitment quashed.)] 

4. (’19) AIR 1919 Mad 907 (910) : 42 Mad 83 : 19 Cr. L. J. 997, Croton Prosecu- 
ior V. Bhagavathi. 

[Sec (’38) AIR 1938 Jlad 529 (530) : 39 Cri L Jour 715, In re Bamasiibhayya. 
(Calendar cases triable by first class Magistrate cannot be transferred to second 
class Magistrate with a direction to treat them ns sessions cases, the cases being 
counter to preliminary registered cases and complicated — He should proceed 
under S. 347.)] 

Note 3 

1. (’30) AIR 1930 Cal 060 (067) : 32 Cri L .Tour 243, Panchanan v. Emperor. 

(’98) 1898 Eat 975 (975), In re Clive Durant. 

2. (’78) 3 Cal 495 (496, 497) : 2 C L R 2, Empress v. Kudrutoollah. 

3. (’15) AIR 1915 Mad 947 (948);1S Cr.L. J. 704, In re Sessions Judge, Madura. 

4. (’20) AIR 1920 Mad 94 (95):43 Mad 330:21 Cr.L.J. 91, In rcQandi Apparaju. 

5. (’14) AIR 1914 Mad 14g(149):38 Mad 552:15 Cr.L.J. 188, In re Kora Sellandi. 
See also S. 403 Note 9. 

6. See Section 309 and Notes thereto. 

Note 4 

1. (’26) 27 Cr. L. J. 871 (872) ; 96 I. C. 119 (Cal), Hara Mohan Das v. Emperor. 
eWhere facts found show that offence committed falls under S. 471, Penal Code, 
M.agistrate should not convict accused under S. 195, but should commit him to 
sessions for trial under S. 471.) 

(’89) 1889 Rat 476 (477), Queen-Empress v. Jobania. (Magistrate not to clutch at 
jurisdiction by ignoring aggravating circumstances.) 

See also S. 206 Note 5, 


Section 347 
Notes 2-4 
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Note 5 • - 
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Magistrate himself can try, a trial and conviction by the Magistrate in 
respect of the latter offence is not illegal.” 

If the offence is one which is not exclusively triable by a Court of 
Session, the Magistrate can commit the accused to the Court of 
Session only if he he of opinion that the case is one which Q^lg^Lt to be 
tried by that Court.® The Magistrate must use his discretion in 
determining whether a particular case should he committed or not,'* 
and every circumstance of aggravation must he carefully weighed.® 
The discretion given to the Magistrate by this section being a judicial 
one, it should he exercised with care and on some proper ground. The 
order of committal being a judicial order, the Magistrate should state 
his grounds for committing in order to enable the Court of Session or 
the High Court to judge whether the committal is a sound exercise of 
discretionary power.® The reasons given should be not only for not 
discharging the accused, but also for committing him to sessions 
Court when the case is not exclusively triable by the latter." Failure 
to give reasons for committal as required by S. 213 may be only an 
irregularity where the case is one which plainly ought to he tried by 
Sessions Court, but where it is not exclusively triable by Sessions 
Court the failure amounts to an illegality.® If no reasons are given or 
if the reasons given are bad in law, the committal may he quashed.® 
There is a conflict of opinions as to whether the only grounds on 
which a Magistrate could commit are want of jurisdiction in himself, 
or his inability to punish adequately. Decisions which have been in 

2. (’21) AIR 1921 Cal 114 (115) : 22 Cri L Jour 666, Kalicharan v. Emperor,. 
(Offence under S. 477A, Penal Code, disclosed — Conviction by Magistrate in res- 
pect of offence under S. 408 not bad where such offence also appears to have been 
committed.) 

iSec also (’04) 1 Cri L Jour 637 (638) : 1904 AWN 165 : 27 All 69, Emperor v. 
Ishiiaq Ahmad. (Jlagistrate not bound to commit to sessions merely because 
evidence disclosed another offence exclusively triable by Sessions Court where 
there was evidence to convict for the offence within his jurisdiction.)] 

3. (’28) AIR 1928 Pat 551 (5-52) : 29 Cri L Jour 612, Emperor v. Deo Narain, 

See also S. 207 Note 1. 

4. See (’67) 8 Suth W B Or 46 (46), Queen v. Doonda Bhooia. (It appearing to be 
convenient that Sessions Court should try — High Court declined to interfere.) 

5. f’66) 2 Weir 19 (20). (In cases of theft the amount of property stolen is one 
very proper point for consideration in determining this question.) 

6. (’30) AIR 1930 Lah 312 (313) : 31 Cri L Jour 178, Emperor v. Karam Singh. 
(’28) AIR 1928 Pat 551 (552) : 29 Cri L Jour 612, Emperor v. Deo Narain. 

(’09) 9 Cri L Jour 163 (164) : 1 Ind Cas 104 (Bom), Emperor v. Mahamad Khan. 
[But see (’19) AIR 1919 Mad 907 (90S) ; 42 Mad S3 : 19 Cri L Jour 997, Groiun 
Prosecutor v. Bhagavathi. (This Section does not say that the Magistrate is 
■ bound to put his reasons on record for entertaining his opinion to commit.)] 

7. (’14) AIR 1914 Bom 237 (238): 38Bom 114: 14 Cr. L. J. 609, Pfwzjcjw v. Nanji. 
See also S. 213 Note 4. 

8. (’14) AIR 1914 Bom 237 (238): 38 Bom 114: l4Cr.L. J. 609, E;7?zpcm' v. Nanji. 
See also S. 537 Note 18. 

9. (’26) AIR 1926 Bom 251 (252) : 27 Cr. L. J. 479, Emperor v. Achaldas. (Com- 
mittal is improper if made in pursuance of request by accused or because the case 
created sensation in accused’s community or on ground that amount involved in 
offence is large.) 

(’17) AIR 1917 Bom 33 (34) : 42 Bom 172 (178) ; 19 Cri L Jour 342, Emperor v. 
Bhimaji. (Grounds not good in law.) 

(’24) AIR 1924 Sind 61 (64):17 S.L. R. 188 : 26 Or.L.J. 148, Utilibai v. Emperor. 
(’14) AIR 1914 Bom 237 (238) : 38 Bom 114: 14 Cr. L. J. 609, Emperor v. Nanji 
Samal. (No reasons given.) 
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favour of restricting the discretion of the Magistrate to these two 
grounds are based on the view that s. 847 is controlled by s. 254 which 
lays down that in the trial of a warrant-case where there is ground 
for presuming that the accused has committed an offence which the 
JIagistrate is competent to try and which in his opinion could he 
adequately punished by him, he shall frame a charge against the 
accused.^® The opposite view is that S. 347 is not controlled by s. 254 
and that want of jurisdiction in the Magistrate or his inability to punish 
adequately are not the only grounds on which he may commit a case 
to the sessions ; the section is wide enough to include other grounds.^^ 
Thus, a Magistrate, though having power to try the case himself, may 
commit it to sessions if he thinks the gravity of the case requires that 
it be tried by such Gourt.^® 

There is nothing anywhere which compels a Magistrate to frame 
that charge which, on the most heinous view of the circumstances 
indicated by the evidence, is the gravest possible charge. It is left to 
the Magistrate to take a broad and commonsense view of the facts and 


10. (’38) AIR 1938 Sind 79 (79) ; 39 Ori L Jour 507, Emperor v. Waroo. 

(’29) AIR 1929 Cal 777 (777) ; 56 Cal 785 ; 31 Cri L Jour 184, Emperor v. Girish 
.Chandra. (Ofienoe under S. 103, Presidency Towns Insolvency Act — Warrant- 
case wliioli JIagistrate is competent to try and can be adequately punished by 
him — Commitment illegal.) 

(’24) -AIR 1924 All 185 (185) : 25 Cr. L. J. 665, Emperor v. Bam Jatan. 

(’06) 3 Cri L Jour 94 (95, 96) : 1906 AWN 28 : 3 All L J 14, King-Emperor v. 
Dharam Singh. (Summons-cases — Commitment not legal.) 

(’97) 24 Cal 429 (431, 432) : 1 CWN414, Qtieen-Empress v. Eaycmullah Mandal. 
(’19) AIR 1919 -4.11 306 (366) : 41 All 454 : 20 Cr.L.J. 273, Empress v. Bindeshri. 
(’02) 4 Bom L B 85 (86), Ring-Emperor v. Pema Banohod. 

(’18) AIR 1918 Nag 141 (142) ; 20 Cri L Jour 97, Emperor v. Hanuman. 

(’14) .4IR 1914 Sind 94 (95):8 S.L.R. 23:15 Or.L..T.664, Ditoanichandv, Emperor, 
(’18) AIR 1918 Sind 60 (Ol): 11 S. L. R. 79: 19 Cr. L. J. 319, Emperor v. Ismail. 
[_Scc also (’40) AIR 1940 Oudh 15 (15): 40 Cr.L.J. 903, SheoMangalx. Emperor, 
(’32) AIR 1932 Lab 168 (169) : 33 Cri L Jour 2-55, Emperor v. Natlm. 

(’32) AIR 1932 Lab 263 (264): 33 CriL Jour 680, Kesar v. Emperor. (Magistrate 
competent to dispose of case — • Unnecessary commitment — Order is liable to 
be quashed.)] 

11. (’30) AIR 1930 Sind 145 (146) : 24 S. L. R. 157 : 31 Cri L Jour 596, Emperor 
V. Allahadad. 

(’19) AIR 1919 Mad 907 (908, 910) : 42 Mad 83 : 19 Cri L Jour 997, Croivn Pro- 
secutor V. Bhagavathi. (Magistrate having power to sentence adequately may 
still commit on such grounds as complicated questions of law or case being fit 
one to be tried by juiy or with aid of assessors.) 

(’76) 1 Mad 289 (290) (FB), In the matter of Chinnimarigadu. 

(’29) AIR 1929 Bom 313 (319) : 53 Bom 611 : 30 Cri L Jour 1090, Krishnaji 
FrabhaJear v. Emperor. (Offence under S. 124A, Penal Code — Accused editor of 
widely circulated newspaper — Seriousness of offence and large circulation of the 
newspaper held proper grounds for committal to High Court sessions.) 

(’26) AIR 1926 Bom 251 (251) : 27 Cri L Jour 479, Emperor v. Achaldas. (Ques- 
tion left open.) 

(’25) AIR 1925 Rang 207 (208) : 3 Rang 42 : 26 Cr. L. J. 1389, Emperor v.' Ishahat. 
(’17) AIR 1917 Lab 251 (251, 252): 18 Cr.L.J. 524 (525); 1917 Pun Be No. 13 Cr, 
Emperor v. Ali. 

(!20) AIR 1920 Sind 55 (56, 57) : 14 S. L. R. 85 : 21 Cr. L. J. 791, Ghani Yacub 
V. Emperor. (Commitment for offence triable as summons-case along with other 
accused triable by Sessions Judge — Magistrate can adequately punish is no 
ground against commitment if otherwise fit.) 

[See also (’33) AIR 1933 Lab 500 (501) : 34 Cri L Jour 314, Emperor v. U jagar 
Smgh. (Committal order justified on the ground of convenience.)] 

12. (’28) AIR 1928 Pat 551 (552) : 29 Cri L Jour 612, Emperor v. Deo Narain, 
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Ssction 347 determine whether the correct charge to be framed is or is not one 

Note 4 which necessitates a trial by a Court of Session.^® A committal made 

under a misapprehension of the correct offence may he quashed.^^ 
On the other hand, a Magistrate should not ignore aggravating 
circumstances and himself try a ease which, taking a reasonable view 
of the depositions, must he regarded as involving the trial of the 
accused for a grave offence^® or one in which comijlicated or difficult 
questions of law or fact arise which he is neither by training nor 
experience qualified to try.^® 

To decide whether he shall or shall not commit the case to the 
Court of Session, a Magistrate has to consider the gravity of the offence, 
the punishment with which, in his opinion, it ought to be met and the 
section under which he charges the accused person. He may also 
consider special, difficulties in the case or its peculiar importance and 
other matters might enter into his consideration. 

13 . (’23) AIR 1923 Cal 108 (111) ; 24 Cri L Jour 674, Emperor v. Bari Das. 

(’09) 9 Ori L Jour 163 (165) : 1 I. C. 104 (Bom), Emperor v. Muhammad Khan. 

(OSence under S. 409, Penal Code — Offence under S. 477A, Penal Code, triable 
exclusively by Sessions Court, added to it without any evidence for the mere pur- 
pose of committing it to that Court — Procedure is illegal.) 

14 . (’10) 11 Cri L Jour 54 (54, 55) : 4 Ind Cas 812 (All), Emperor v. Jagmohan. 
(Accused gave false information to police that certain person had committed 
murder — Held that offence fell under first paragraph of S. 211, Penal Code — 
Held further that commitment to sessions on ground that the offence fell under 
second paragraph of that section was bad because the offence was triable by the 
Magistrate.) 

15 . (’35) AIR 1935 Sind 221 (221) : 29S L R 428 : 37 Cr. L. J. 80, Shamhoo Bam 
V. Emperor. (A Magistrate trying an offender charged with offences under Ss. 388 
and 392 only framed a charge under S. 392 and tried and convicted the accused 
though in fact he should have framed a charge under S. 388 and should have 
committed the accused to the Court of Session under S. 347 — It was held 
that he should not hav'e done so.) 

(’20) AIR 1920 Cal 40 (42) : 21 Cr. L. J. 10, Moze Ali v. Emperor. 

(’68) 9 Suth W R Cr 5 (5), Puran Tclee v. Bhuiioo Dome. (Where it was evident 
that offence was not theft but lurking house-trespass by night with aggravating 
circumstances, held accused ought to have been committed on latter charge and 
not convicted of theft.) 

(’67) 7 Suth W R Cr 11 (11), Madhuh Ghose v. Bullyc Mctca. 

(’66) 5 Suth W R Cr 65 (65), Queen v. Bamiahal Singh. (Where bone-fractures 
have been caused in addition to other injuries, ollence is grievous hurt triable by 
Court of Session and not hurt cognizable by Magistrate.) 

(’01) 24 Mad 675 (677) : 2 Weir 699, King-Emperor v. Ayyar. 

(’89) 13 Bom 502 (505), Queen-Empress v. Gundya. 

(’88) 1883 Eat 332 (383), Queen-Empress v. Bupaya. 

(’97-01) 1 Upp Bur Eul 328 (328), King-Emperor v. Bga Po San. 

(’97-01) 1 Upp Bur Rul 327 (327), Queen-Empress v. Nga Mya. 

(’86) 1886 Pun Re No. 30 Cr, p. 73 (74), Kaha v. Empress. (Conviction of offence 
under S. 363, Penal Code — Prime facie case against accused of ofienoe under 
S. 366, Penal Code, cognizable by Court of Sessions — Magistrate ought to have 
submitted record to District Magistrate under S. 346 or committed to Sessions 
under S. 347, Cr. P. C.) 

[See (’84) 10 Cal 85 (80) ; 13 C L R 375, Empress v. Paramanand. (An officer 
invested with special powers under S. 34, Cr. P. C., should rarely, if ever, try a 
case himself where the accused might have been charged with an offence beyond 
jurisdiction.)] 

See also S. 346 Note 3. 

16 . (’32) AIR 1932 Rang 193 (194) : 10 Rang 495 : 34 Cr. L. J. 187, Emperor v. 
Maung Chit Sen, 

17 . (’17) AIR 1917 Bom 33 (34) : 42 Bom 172 : 19 Cri L Jour 342, Emperor v. 
Bhimaji Yenhaji. (But Magistrate must not determine whether he is to commit 
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The following have been held to be good grounds for committal ; 

(l) Desirability that the case be tried by jury, or the gravity of the 
case.^® 

’(2) The Magistrate having put himself in the position of a witness by 
a local investigation.^® 

<3) The fact that in respect of the same transaction another party of 
accused is being tried by sessions,®® or that the facts constituting 
the offence form part of the same transaction with another offence 
triable by sessions.®^ The Lahore High Court has, however, held 
in the undermentioned cases®® that an apparent connexion of one 
case with another is no ground for committal. The Madras High 
Court has also held that while the fact that some connected matter 

the case or try it himself, solely by the wish of the parties and the terms of a 
Government resolution.) 

-(■32) AIR 1932 Bom 03 (03, 04) ; 50 Bom 01 : 33 Cr. L. ,T. 202, Han Moreslivar 

V, Hmperor. 

18. (’29) AIR 1929 Bom 313 (310) : 53 Bom 011 : 30 Cr. L. .1. 1090, Krishaaji 
PrahhaJ:ar V. Eni'pcror. (Ofience under .S. 124 A, Penal Code — Accused, editor of 
widely circulated daily — Magistrate held justified in committing case to High 
Court Sessions.) 

'(’12) 13 Cr, L. J. 443 (444) : 15 Ind Cas 75 (All), Durga Datt v, King~Empcror. 
(Criminal breach of trust in respect of Rs. 40,805 — Case. should be tried by Sessions 
Court and not by Magistrate.) 

•(1900-02) 1 Low Ilur IU 1 I 259 (200), Crown v. San Pc. (Where there is any doubt 
whether the intention or knowledge of the accused was such that the oflonoo 
would bo culpable homicide the case should not be tried by any Magistrate, but 
should be committed to Sessions.) 

(’82) 5 C P L R Cr 7 (7), Empress v. Perman. 

(’76) 24 Suth W E Cr 2-4 (24), In ra Naraijnn Past. 

(’09) 12 Suth W R Or 7 (9), Queen v. Poonai FaClemah, (Death resulting from 
injuries inflicted — Committing is proper.) 

(’00) 0 Suth IT R Cr 2 (2), Queen v. Sohay Home, (.\bduction of child for stealing 
ornaments.) 

(1804) 1604 Eat 2 (2), Peg, v. Bapu, (Cheating when case appears to be of a seri- 
ous nature, it should bo sent to Sessions Court.) 

[Sec (’30) AIR 1930 Sind 145 (140) : 24 S L R 157 : 31 Cr. L. J. 590, Emperor 
V. Alldhadad. (There is no reason to commit to the sessions cases where the 
Magistrate can adequately deal with the ofience himself, even if the death of a 
person is involved therein.) 

(’81) 1 Weir 288 (289). (Injury resulting in death — Violence — When there is not 
sufficient evidence to warrant commitment, Magistrate is not justified in 
committing.)] 

[See however (’88) AIR 1938 Bom 430 (431) : 39 Cr. L. .1. 928, Emperor v. Ismail 
Umar. (It cannot be said that nose-cutting cases should, as a matter of course, 
be committed to the Court of Session for trial, although the Magistrate should 
always consider whether he ought not to commit.)] 

19. (’12) 13 Cr. L. J. 688 (688) : 16 Ind Cas 336 (Cal), Eazar AH v. MazUartilla. 
[See however (’24) AIR 1924 All 185 (186) ; 25 Cri L Jour 665, Emperor v. Bam 

Jaian. (Magistrate having been a witness to the identification proceedings is no 
ground for commitment — In such a case the proper course is to refer the matter 
to the District Magistrate for transfer of the case to another Magistrate.)] 

20. (’17) AIR 1917 Lab 251 (251) : 18 Cr. L. J. 524 (525) : 1917 Pun Re No. 13 
Cr, Emperor v. AH, 

21. (’20) APR 1920 Sind 55 (57); 14 SLR 85;21Cr. L. J. 791, G'/mui v. Emperor. 

22. (’32) AIR 1932 Lah 168 (169) : 33 Cr.L. J. 255,iSjnpero)- v. Naihu. (Apparent 
connection of case under S. 326, Penal Code, with case under S. 304 is no ground 
for committing when offence involved can be adequately punished by Magistrate.) 

(’30) AER 1930 Lah 312 (313) ; 31 Cr. L. J. 178, Emperor v. Karam Singh. (Theft 
case connected with murder case — Murder case pending in Sessions Court — 
Theft case also committed — Commitment quashed.) 

[See however (’33) AIR 1933 Lah 500 (501) ; 34 Cr. L. J. 314, Emperor v. Ujagar 
Singh.)] 
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is already before the Court of Session may be a good ground for 
committing a case to the sessions, it is not an absolute rule that 
all charges and counter- charges must be tried by the same Court.“^ 
The Bombay High Court also has held that the fact that a case is 
connected with another which has been committed to the sessions 
is no ground for committal w'hen the connexion between the two 
eases is not such as W'ould embarrass or prejudice the accused in 
the absence of such commitment.^^ 

The following have been held not to be sufficient grounds for 
committal : 

(1) The mere wish of parties"® or the fact that the accused wants 

to have the benefit of a trial by jury."’ 

(2) The mere fact that the case has caused a sensation in a 

particular communitsf.'® 

(3) The terms of a Government resolution.-® 

See also the cases cited below.®® 

If a committal would result in an unwarrantable waste of time 
without advantage to anybody and the Magistrate is competent to try 
the case, ho acts properly in not committing.®'^ 

It has been held in the undermentioned cases®® that where an 
offender appears to be deserving of a greater punishment than the 

23 . (’19) .A.IR 1919 Mad 907 (908) : 42 Mad 83 : 19 Cr.L.J. 997, Prosecutor 

V. Bhagavathi. 

24 . (’32) AIR 1932 Mad 502 (504): 33 Cri L Jour 765, Lahshminarayana v. 
Suryanarayana. 

[See also (’40) 1940 Mad W N 530 (530), Oonna Mudali v. Emperor. (Where in 
a case the offences disclosed ni'e triable by n second class Magistrate who can 
adequately deal with them, the mere fact that the case is counter to a prelimi- 
nary register case which has to be committed to the sessions is not a sufficient 
reason for treating the former case also a preliminary register case.) 

(’32) 1932 Mad W N 692(697), Jaggitnaidu v. Emperor. (A Magistrate can never 
be justified in exposing any person to the anxiety and expense of a trial in the 
Sessions Court merely because he is the comj)lainant or one of the prosecution 
party in a counter case in which the accused is committed to session for trial — 
Per Reilly, J.)] 

25 . (’13) 14 Cr. L. J. 657 (653) : 21 1. C. 897 (Bom), Emperor v. Asha Bhathi. 

26. (’17) AIR 1917 Bom 33 (34) : 42 Bora 172 : 19 Cri L Jour 342, Emperor v. 
Bhimaji Venhaji. 

(’26) AIR 1926 Bora 251 (252) : 27 Cr. L. J. 479, Emperor v. Achaldas. (Request 
by accused.) 

[See also (’09) 10 Cri L Jour 224 (225) : 2 S L R 9, Emperor v. Tariimal. (Case 
committed merely because of counsel’s wish — Commitment was quashed.)] 

27 . (’32) AIR 1932 Bom 63 (64) : 56 Bom 61 : .33 . Cr. L. J. 262 Hari Moreshvar 
V. Emperor. 

28. (’26) AIR 1926 Bom 251 (252) : 27 Cr. L. J. 479, Emperor v. Achaldas. 

29. (’17) AIR 1917 Bom 33 (34) ; 42 Bom 172 : 19 Cri L Jour 342, Emperor v. 
Bhimaji VenJeaji. 

30 . (’76) 1876 Rat 110 (110). (Mere facts that the Magistrate is going on leave, 
that the witnesses for the defence are not present and that his successor will find 
it inconvenient to try the case de novo are not sufficient grounds for committal.) 

(’72) 17 Suth W R Cr 14 (14), In re Anunio Eoyhurt. (That the accused has been 
committed to the sessions already for another offence is no ground for committing.) 

31. (’25) AIR 1925 Pat 755 (759):27 Cr.L.J.313, B. N. By. Go. Ltd. v. Shaik Makbiil. 
[Sec also (’08) 8 Or. L. J. 360 (361) : 1 S. L. R. 103, Emperor v. Ahmed Shah. 

(Committing Magistrates are not to shirk their responsibiilties of deciding cases 
by unnecessary committal to sessions.) 

32 . (’34) AIR 1934 Oudh 185 (185), Emperor v. Uvirai. 

(’33) AIR 1933 Lah 500 (501) : 34 Cri L Jour 314, Emperor v. Bjager Singh. 
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Magistrate can inflict, he should commit the case. On the other hand, it 
has been pointed out that u’here the suh-lMagistrate has no jurisdiction 
but the District Magistrate has, the former would ho well advised to 
submit the case to the latter rather than to commit, so that the valuable 
time of the Sessions Court may he savcd.^^ When two or more persons 
are jointly indicted and the jurisdiction of the Slagistrate is ousted 
in the case of one of them, the proper course is to commit both or all 
for trial before a Court of Session.®* 

5. “Under the provisions hereinbefore contained.” — Before 
the amendment of this section, it contained the words “stop further 
proceedings.” These words gave rise to a conflict of opinions, one view 
being that they permitted the Magistrate to disregard the provisions of 
chapter xvili and commit the case to sessions immediately he formed 
the opinion that the case should be committed;* the other view was 
that s. 347 did not in any way override the provisions of chapter xvlll 
or dispense with the obligation of following them, and that the words 
“stop further proceedings” meant to stop proceeding with the -case ns 
a trial and to proceed to commit to sessions.® The conflict has been 
set at rest in favour of the latter view by the omission of the words in 
question.® It is, therefore, settled law now, that this section is controlled 
by the provisions contained in chapter XVlil.®® The ^lagistrate must, 
therefore, follow the procedure in chapter xvm, for, it can scarcely ha 
disputed that the words “under the provisions hereinbefore contained” 
must relate to those provisions in chapter XVIII which define the 
procedure to be followed in inquiries into cases triable by sessions.'* 


(’13) 14 Ori L Jour 304 (304) : 19 Ind Cns 9G0 (All), Eni'pcror v. Baldco. 

(’87) 14 Cal 355 (350), Quccn-Emprcss v. Chandu Goivala. 

(’80) 1880 A IV N 256 (250), Empress v. Bcliari. (If Magistrate considers punish- 
ment he can award would he inadequate he can commit.) 

(’71) 13 Suth W R Cr 58 (00) (EB), Queen v. Sheogolam Dass. 

(’92) 10 Bom 580 (583, 580) : 1892 Bat 677, Queen-Empress v. Ahdvl, 

(’89) 11 All 393 (395) : 1889 A W N 152, Qttecn-Empress v. Klialal:. 

33. (1805) 2 Suth W B Cr L 19 (19). 

34. (’08) 1 ■\VGir448 (449). 

Note 5 

1. (’98) 1898 Bat 975 (975), In re Clive Durant. 

(’09) 8 Cri L Jour 221 (223) : 1 Ind Cas 409 ; 30 Cal 48, Phanindra Nath v. 
Emperor. (1898 Bat 975, followed.) 

2. (’12) 13 Cr. L. J. 877 (882) ; 0 L. B. B. 129 : 17 Ind Cas 813 (FB), Emperor \. 

. Channing Arnold. (Bobinson, J., dissenting.) 

(’12) 13 Cr.L.J. 778 (780) : 30 Mad 321 : 17 I.C, ilO, Sessions Jxidgeof Comhatore 
V. Immudi Eumara. 

(’14) AIR 1914 Mad 043 (044) : 15 Cr. L. J. 300, In re Chinnavan. (13 Cr. L. J. 
877 (FB) (LB) followed.) 

(’31) AIB 1931 All 434 (435) : 53 All 692 ; 32 Cr.L.J. 849, Bam Ghulam v. Emperor- 
(’24) AIB 1924 Sind 01 (01, 02) : 17 Sind L R 188 : 20 Cr, L. J. 148, Dtilibai v. 
Emperor. 

3. (’36) AIR 1930 All 134 (130) : 37 Cr. L. J. 337 : 58 All 671 (FB), Emperor v. 
Ashgar. (A Magistrate is, after the amendment of 1923, not empowered to pass 
an order of commitment without following the provisions of Chapter XVIII.) 

(’32) AIB 1932 Mad 502 (503):33 Cr.L.J. 765, LaJcsliminarayana y.Suryanarayana- 
(’31) AIR 1931 Bom 517 (518) : 33 Cri L Jour 68, K. B. Bhat v. Emperor. 

3a. (’36) AIR 1936 All 134 (138) : 37 Or. L. J. 337 : 58 All 671 (FB), Emperor v. 
Asghar. 

4. (’36) AIR 1936 All 134(136): 37 Cr.L.J. 337:58 All 071 (FB),A;»7ipcrorv.Asp7mr. 
(’29) AIR 1929 Mad 862 (863) : 52 Mad 995 : 31 Cr.L.J. 273, Damodaran v. Emperor- 
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Note 5 


The Magistrate need not, however, re -commence the inquiry or 
take evidence de novo. It is only required that the further proceedings 
necessary for commitment shall he taken as directed in chapter xviii.® 
From the moment the Magistrate decides to commit, what has hitherto 
been a trial becomes an enquiry under chapter xvill.® -The charge already 
framed must be set aside in order that the Magistrate may get back to 
the stage at which preliminary case proceedings maj’- be applied.^ 

But it is only in respect of the offence for which the accused is 
to be committed that the proceedings are taken out of chapter XXI. The 
other proceedings must remain covered by that chapter. So, where a 
Magistrate, having taken cognizance of a case, frames charges, comes 
to the conclusion that so far as one of the charges is concerned the 
accused should be committed, and as regards the other, the offence is 
not proved, he is entitled under S. 347 to commit for the former charge, 
but this does not affect his obligation to acquit the accused of the 
latter charge.® 

Though the Magistrate need not commence proceedings de novo, 
•once he decides to commit, he must not deprive the accused of any 
right which he might have exercised under chapter XVIII, had the case 
been treated from the outset as a preliminary enquiry.® Where the 
accused has had no opportunity of adducing evidence before the com- 
mittal, the committal should be quashed.^® Also, where the evidence 
had not been read over to the witnesses as required by S. 208 read with 
S. 860, it was held that it was not a mere formal omission but one that 
may deprive the accused of the valuable right to contradict the witnesses 
•during the sessions trial by reference to their prior statements. 

5. (’40) AIE 1940 Lab 389 (391) : ILE (1940) Lab 1-51 (161), Fasal v. Emperor. 
'(’36) AIB 1936 All 134 (137) ; 37Cr.L. J.337 : 58A11 671(FB),EJmpe?-orv. Ast/lmr. 
■(’31) AIE 1931 All 434 (435) : 53 AH 692 : 32 Or. L. J. 849, Bam Ghulam v. Emperor. ’ 
(Tbe Magistrate must not deprive tbe accused of any right wbicb be might have 
exercised under Chapter XVIII if the case had been treated as an enquiry under 
chapter from the outset.) 

(’80) 2 All 910 (912), Empress of India v. IlaM Baksh. 

(’69) 1 N W P H E Or 307 (311), Government Prosecutor v. Amcer-ood-deen. 

Eee also S. 206 Note 5. 

■6. (’30) AIE 1930 Cal 666 (667): 32 Cr.L.J. 243, Panchanan Sarkar v. Emperor, 
(’33) AIE 1933 Cal 354 (357) : 60 Cal 643 : 34 Cr.L.J. 611, Stidhindra v. Emperor. 
(’31) AIE 1931 All 434(435): 53 All 692: 32Cr.L.J. 849, Bam Ghulam v. Emperor. 

7. (’32) AIE 1932 Mad 502 (504) : 33 Gri L Jour 765, Lakshminarayana v. 
Stiryanarayana. 

8. (’25) AIE 1925 Oudh 547 (548) : 26 Cr.L.J. 520, Bishambar Nath v. Emperor. 
■9. (’40) AIE 1940 Lab 389 (391) : I L E (1940) Lab 151 (161), Easal v. Emperor. 

(If the Magistrate commits the accused subject to the safeguards relating to the 
rights of the accused, any statement recorded by him in the presence of the 
accused prior to the commitment would be the evidence of a witness duly recorded 
under Chapter XVIII, and may, therefore, be transferred and treated as substan- 
tive evidence in the trial before the Sessions Court under S. 288.) 

(’36) AIE 1936 All 134 (137) : 37 Cr.L.J. 337 : 58 All 671 (EE), Emperor v. Asghar. 
•(’31) AIE 1931 All 434(435): 53 All 692: 32 Cr.L.J. 849, Bam Ghulam v. Emperor. 

10. (’36) AIE 1936 All 134 (138, 139) : 37 Cr.L.J. 337 : 58 AH 671 (EB), Emperor 
V. Asghar. (Magistrate committing accused to Sessions Court after examining 

■ only some prosecution witnesses — Committal should be quashed.) 

(’32) AIE 1932 Mad 502 (502, 503) : 33 Cri L Jour 765, Lakshminarayana v, 
Suryanarayana. 

11. (’29) AIE 1929 Mad 862(863):52 Mad 995:31Cr.L.J.273, Damodar an Emperor. 
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After the Magistrate has decided to commit the case, is the accused 
entitled to cross-examine the witness? If the accused has cross-examined 
the witnesses before the Magistrate decides to commit, ho has no further 
right of cross-examination after the charge is amended. For, the amended 
charge is framed under S. 210 which does not allow the accused the 
right of further cross-examination.*- In the undermentioned case,*® 
during the examination of the first witness for the prosecution the 
Magistrate intimated to the accused his intention of committing him 
to a Court of Session hut the accused declined to cross-examine the 
witnesses and after the charge was framed he prayed that ho might 
be allowed to do so, it was held that he was not entitled to do so. But 
it is surmised that if the accused, though having had the opportunity 
to cross-examine does not avail himself of it, because the enquiry 
having been originallj’ under chapter XXI, he was led to believe that he 
would Jiavc the right of cross-examination after the charge is framed, 
the accused should not be prejudiced by tiie conversion of the trial 
into a preliminary enquiry and should be afforded an opportunity of 
cross-examination.** When the application to cross-examine is made, 
before the lilagistrato frames a charge and decides to commit tlie case, 
it must, of course, be granted.*® In the undermentioned case*® it was 
held that tlie accused would be allowed to cross-examine the witnesses 
if his application was made before the prosecution closed its case, but 
not if the application was made after. Beferring to this decision, 
however, a recent Calcutta case has hold that such a distinction did 
not exist.*" 

In order that a committal may be quashed on the gi’ound that the 
provisions of chapter XVili have not been followed, it must be shown 
that the accused has been jmjndiceci bj* the irregularity.*® But before 
the committal, the accused is entitled to claim that provisions relating 
to enquiries before the commitment shall be observed irrespective of 
any question as to prejudice.**' 

Since the effect of the Magistrate’s decision to commit is to convert 
the proceedings into a preliminary enquiry, it follows that if there be 
•a change of Magistrates before the actual committal, the accused will 
not be entitled to a dc novo enquiry as proviso (a) of S. 350 (l) applies 
only to trials and not to enquiries.-** 


12. {’31) AIE 1931 All 434 (435) : 53 AH 692 : 82 Cr. L. J. S19, Bam Ohulam v. 
Emperor. (AIR 1924 All 065, to the contra, not approved.) 

13. (’29) AIR 1929 Cal 593 (595):57 Gal 44:30 Cr.L.J. 1107, G. V. Baman v. Emperor. 

14. (’29) AIR 1929 Cal 593(S9G):57 Cal 44:30 Cr.Ij.J.1107, G. V. Baman v. Emperor. 
(’32) AIR 1932 Mnd 502 (504) : 33 Cri L Jour 765, Lahshminarayana v. Svrya- 

narayana. (Obiter.) 

15. (’24) AIR 1924 Cal 780 (780): 51 Cal 442:26 Cr.L.-T. 63, Jyolsna Nath v. Emperor. 

16. (’12) 13 Cri L Jour 688 (688) : 16 I. C. 336 (Cal), Fasar AH v. Maeltarulla. 
(In this case all prosecution witnesses but one were examined.) 

17. (’29) AIR 1929 Cal 593(.597):57 Cal 44:30 Cr.L.J. 1107, G. V. Baman v. Emperor. 

18. (’31) AIR 1931 Bom 517 (518) : 33 Cri L Jour 68, K. B. Bhat v. Emperor. 
{’14) AIR 1914 Mad 643 (644) : 15 Cri L Jour 366, In re Ghinnavan. 

19. (’29) AIR 1929 Mad 862{S64):52 Mad 995:31 Gr.li.I.21i,Damodaran v. Emperor, 

20. (’30) AIE 1930 Cal 066 (668) : 32 Cr.L.J. 243, Panchanan Sarlcar v. Emperor, 
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Section 348 


34 - 8 ."" (^) Whoever, having been convicted of 
Trial of persons 9,n offonco punishablo under Chapter 
previously convicted xii Or Chapter XVII of the Indian 

coinage, stamp-iaw Fenal Code With imprisonment for a 
or property. three jears or uiiwards, is 

again accused of an}’- offence punishable under either 
of those chapters with imprisonment for a term of 
three years or upwards, shall if the Magistrate before 
whom the case is pending is satisfied that there are 
sufficient grounds for committing the accused, be 
committed to the Court of Session or High Court, as 
the ease may be, unless the Magistrate is competent, 
to try the case and is of opinion that he can himself 
liass an adequate sentence if the accused is convicted: 


Provided that, if any Magistrate in the district 
has been invested with powers under section 30, the 
ease may be transferred to him instead of being 
committed to the Court of Session. 


(2) When any person is committed to the Court 
of Session or High Court under sub-section (1), any 
other person accused jointly with him in the same 
inquiry or trial shall be similarly committed unless 
the Magistrate discharges such other person under- 
section 209. 

Synopsis 


1. Legislative changes. I 

2. Scope of the section. i 

3. Previous conviction should have j 

been under chapter XII or | 
chapter XVII of the Penal Code. ] 

4. “ Having been convicted.” j 

5. '* Punishable under . . of the 1 

Indian Penal Code.” 

6. ” For a term of three years or 

upwards.” I 


7. “Shall be committed.” 

8. Magistrate cannot act under 
section 349. 

9. “ Unless he can himself pass an 
adequate sentence.” 

.0. Transfer to Magistrate specially 
empowered. 

11. Procedure before specially- 
empowered Magistrate. 


* Code of 1898, original S. 348. 

348. "Whoever, having been convicted of an offence punishable under 
Chapter XII or Chapter XVII of the Indian Penal Code with 
imprisonment, for n terzn of three years or upwards, is 
again .accused of any offence punishable under either of 
those chapters with imprisonment for a term of three years 
or upwards, shall be committed to the Court of Session or 
High Court, as the case may be, unless the Magistrate before 
whom the proceedings are pending is of opinion that he can himself pass an 
adequate sentence if the accused is convicted : 

Provided that, if the District Magistrate has been invested with powers- 
under section 30, the case may be transferred to him instead of being committed, 
to the Court of Session, 


Trial of i^crsons 
previously convicted 
of offences against 
coinage, stamy-law 
or yroyerly. 


1882 ;S. 348; 1872 ; S. 315; 1861 — Nil. 
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Other Topics ( tnieccUancous) 

Cominiltnl to the District ^Idpisti'jito. Second oflencc should he nfter previous 
See Note 11. conviction. See Note 4. 

Discretion of Sfngistr.'itc. See Note 7. When the Magistrate can commit. See 
Magistrate cannot convict. See Note 7. Note 0. 

1. Legislative changes The following changes were made 

in the section by the Code of Criminal Procedure (.\mendmont) Act, 
xvm of 1023 ; 

(1) The words “if the Magistrate before whom . . . committing the 
accused” in sub-s.(l) arc new. The amendment has been made on 
the lines of S. 200.' 

(2) In the same sub-section the words “is competent to try the case 

and” have been substituted for the words “before whom the 
proceedings are pending” in order “to make it clear that the section 
does not empower the Magistrate to pass a sentence in a case which 
he is not competent to try.”- 

<S) The words “any Magistrate in the district” in the proviso to the 
same sub-section have been substituted for the words “the District 
IMagistrate.” By reason of the amendment a case of an old 
offender may now ho transferred not only to a District ^Magistrate 
empowered under S. 30, but also to any other Jlagistrate in the 
district specially empowered under that section. 

<4) Sub-section (2) is now. 

2. Scope of the section. — Section 75 of the Penal Code provides 
for enhanced punishment or punishment of a different kind for offences 
under chapter Nil (offences relating to coin or Government stamp) 
and chapter NVii (offences against property) of the said Code where 
the accused has been previously convicted for a similar offence. There 
-are also local or special laws which provide for enhanced punishment 
or punishment of a different kind on a second conviction for certain 
classes of offences specified therein. See for an illustration, S.23 of the 
Criminal Tribes Act (vi of 1924). 

This section specifies the tribunal to which old offenders in respect 
of the offences specified should be sent for trial by the Magistrates 
before whom they are charged. The object underlying the section is 
that the accused should be tried by a tribunal which could award him 
a punishment adequate to the circumstances of his case. 

In order that this sectiori may apply — 

(1) both the offences, namely, that for which the accused has been 
previously convicted and that for which he is being tried, must 
fall under one or other of the two chapters, namely chapter Xll or 
chapter Xvil of the Penal Code, and 

( 2 ) both must have been offences punishable with imprisonment for a 
■ - term of three years or .upwards.- 

Section 348 — Note 1 
1. Select Committee Report of 1916, clause 80. 

'2. Select Committee Report of 1922, clause 90. ■ ' • - 


Section 348 
Notes 1-2 
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Section 398 
Notes 2-3 


The above conditions are the same as those necessary for the 
applicability of s. 75^ of the Penal Code and the cases bearing on the 
latter section have therefore been referred to in the following Notes as 
an aid to the interpretation of this section. 

3. Previous conviction should have been under Chapter 
XII or Chapter XYII of the Penal Code. — As has been seen in 
Note 2 above, the previous conviction should have been one for an 
offence under chapter Xll or chapter XVII of the Penal Code.^ From 
this the following propositions follow : 

(1) An attempt (to commit an offence) punishable under S. 511 of the 
Penal Code not being an offence under chapter xn or chapter xvii 
of the Penal Code, a previous conviction therefor will not count 
for the purposes of this section." Conversely, no previous conviction 
under chapter Xll or chapter XVII of the Code can he reckoned 
against an accused when the subsequent offence with which he is 
charged is an attempt punishable under section 511.^ 

(2) A previous conviction under any local or special law is not a 
conviction for an offence under the Penal Code and will not count 

Note 2 

1. Section 75 of the Penal Code is given below for facility of reference ; 

75." Whoever, having been convicted, — 

Enhanced punishment (a) by a Court in British India, of an offence punisb- 
for certain offences under able under Chapter XII or Chapter XVII of this 
Ch.XIIorCh.XVII after Code with imprisonment of either description for 
previous conviction. a term of three years or upwards, or 

(b) by a Court or tribunal (in any Indian State acting under the general or 
special authority of the Central Government or of the Crown Represen- 
tative), of an offence which would, if committed in British India, have 
been punishable under those Chapters of this Code with like imprisonment 
for the like term, 

shall be guilty of any offence punishable under either of those Chapters with life 
imprisonment for the like term, shall be subject for every such subsequent offence 
to transportation for life, or to imprisonment of either description for a term 
which may extend to ten years. 

o. Substituted br the Indian Penal Code Amendment Act, 1910 (III of 1910) for the 
orieinal section, 

b. Substituted by the A. O. for "in the territories of any Native Prineo or State in 
India actinc under the general or special authority of. the G. G. in C. or of 
any h. G.” 

Note 3 

1. (’23) AIR 1923 Lah 286 (2SG) : 24 Cri L Jour 944, Fattuv. Crown, (Conviction 
under S. 411, Penal Code — Previous conviction under S. 369 cannot be taken into 
account under S, 75, Penal Code.) 

2. (’68) 1 Weir 36 (36). . 

(’88) 1 Weir 37 (37), In re Motaiocl Pahuran. 

(’81) 3 All 773 (774) : 1881 A W N 69, Empress of India v. Bamdayal. 

(’93-1900) 1893-1900 Low Bur Rul 496, Nga Pru Tun v. Queen-Empress. 

(’95) 17 All 123 (125) ; 1895 AWN 23, Queen-Empress v. Barosa. (3 All 773, 
approved.) 

(’95) 17 All 120 (123) : 1895 A W N 22, Queen-Empress v. Ajudhia. 

(’80) 5 Bom 140 (142), Empress v. Nana Bahim. (Per Westropp, C. J. and 
Kemball, J. ; Melvill, J., dissenting.) 

(’07) 5 Cri L Jour 85 (85) : 1906 Pun Re No, 14 Or, Jhamman Lai v. Emperor, 
^87) 14 Cal 357 (357), Queen-Empress v. Sricharan Bauri. 

(’74) 21 Suth W R Cr 35 (35), Queen v. Damn Haree. 

(’84) 1884 Pun Re No. 34 Cr, p. 59 (60), Empress v. Fattu, 

3. (’07) 5 Cri L Jour 85 (85) : 1906 Pun Re No. 14 Cr^JhammanLalv. Emperor. 
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for the purposes of this section.'* The Sind Judicial Commissioner’s 
Court has, however, held that where an offender is dealt with 
under a special law which provides that certain offences punishable 
under the Penal Code are punishable under that law, s. 75 of the 
Penal Code will apply.® See also the undermentioned cases.® 

(3) A previous conviction given before the Penal Code came into force 
cannot be taken into account for the purposes of this section." 

4. “Having been convicted.” — The words “having been con- 
victed shall bo guilty of any offence” in S. 75 of the Penal Code 

have been held to imply that the previous conviction should have 
been before the commission of the offence with which the accused is 
subsequently charged.* The reason is that a man sliould be treated as 
an old offender only if it can be shown that the first conviction had 
no effect on him. It cannot be said that the first conviction had no 
effect in a case where such conviction was after the commission of the 
offence for which the accused is subsequently tried.- This section uses 
the words “is again accused of any offence, etc.,” but it is conceived 
that the said principle will equally apply to the interpretation of this- 
section also. Consequently, this section will not apply unless the- 
offenco with which a person is “again accused” was committed after- 
the previous convictions.® Under s. 75 of the Penal Code, the previous 

4. (’93-1900) 1893-1900 Low Bur Rul 378, Quecn-Eniprcss v. Nga Tha Eaing, 
(Previous conviction uncier Lower Bnrma Villages Act.) 

(’04) 1 Cri L Jour 1001 (1002) : 1904 Pun Ro ^o.YiCt, Emperors. Khan Muham- 
mad. (Previous conviction unOer the Punjab Frontier Crimes Regulation, 1887, 
on verdict of n Jirga.) 

(’77) 1 Weir 39 (39). (Prior conviction under Regn. IV of 1821.) 

5. (’17) -MR 1917 Sind 17 (19) : 11 Sind L R -46 : 18 Cri L Jour 909 (910), Jfa.-ur 
Altamahomcd v. Emperor. (Previous conviction by the Council of Elders under 
the Sind Frontier Regulation, 1692.) 

6. (’93) 7 C P L R Cr 24 (20), Empress v. Lalsing. (Conviction in Bernr Assigned 
Districts passed under the I. P. C, in accordance with an ercoutivc notification of 
the Governor-General of India in Council is not a conviction under the Penal Code 
for purpose of S. 75, 1. P. C., but such conviction can bo taken into consideration 
for determining the measure of punishment to be awarded for the later offence.) ■ 

(’33) AIR 1933 Pesh 0 (8), Emperor v. Johnson. (District Magistrate passing 
sentence under Frontier Province Regulation, 1931 — Such sentence can bo taken 
into consideration — Previous conviction before Court Martial cannot however be 
considered for enhancement under S. 75, Penal Code.) 

7. (’66) 4 Bom H C R Cr 11 (12), Beg. v. Kushya Yesu. 

(1865) 4 Suth ■'iV R Cr 9 (10), Queen, v. Hurpal. (Per Kemp and Glover JJ; 
Campbell, J., dissenting.) 

(1865) 5 Suth W B Cr 66 (67), Queen v. Puhan. 

(’82) 10 Cal L R 392 (392), Btidhon Bujwar v. Empress. ' 

(’08) 1868 Pun Re No. 31 Cr, p. 89 (90), Hurlcishen v. Crown. 

Note 4 

1. (’75) 1 All 637 (637), Empress of India v. Megha. (Accused committing offence 
punishable under Chap. XII or Chaxi. XVII and previously to his being convicted of 
such offence commits another such offence — S. 75 not applied.) 

(’82) 1882 Pun Be No. 39 Cr, p. 65 (65), Qobind v. Empress. (Previous conviction 
fourteen days after commission of subsequent offence — Section not applicable.) 
(’18) AIR 1918 Low Bur 121 (121) : 19 Cr. L. J. 47 : 9 Low Bur Bnl 77, Po So v. 
Emperor. (Previous conviction subsequent to commission of offence charged.) 
(’75) 1 'Weir 39 (39). (Prisoner cannot be charged under S. 75 for offence committed' 
subsequent to the date of offence for -which he is on his trial.) 

2. (’66) 5 Suth 'W R Cr 66 (67), Queen v. Ptihan. 

3. 079) 1879 Eat 143 (144), Queen-Empress s. Appa. 


Section 35S 
Notes 3-4 
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conviction must have been by a Court in British India or by a Court 
or tribunal, in any Indian State acting under the general or special 
authority of the Central Government or of the Crown Eepresentative. 
A conviction by a Court in a Native State, not acting under any such 
authority, cannot he reckoned for the purposes of that section.^ See 
also the undermentioned case.® 

5. “Punishable under .... of the Indian Penal Code.’’ — 

It is to be noted that for the application of this section it is not 
necessary that the previous sentence should have been three years or 
upwards; it is sufficient that the offence of which the accused was 
convicted is punishable under the Penal Code with imprisonment for 
three years or more. See also Note 3 above. 

6. “For a term of three years or upwards.” — Where the 
subsequent offence, though falling under chapter Xii or chapter xvil 
of the Penal Code, is punishable with imi)risonment for less than 
three years {e. g. S. 403, Penal Code), this section will not apply.^ 

7. “ Shall be committed.” — It is the duty of the Magistrate 
to commit the accused to the Sessions Court or the High Court, as the 
■case may be, if the conditions of the section are satisfied,^ viz., 

(i) that the accused has been previously convicted of an offence of 
the kind referred to in the section ; 

<2) that the Magistrate is satisfied that there are sufficient grounds 
for committing the accused, and 

'(3) that the Magistrate is either not competent to try the case or is of 
opinion that he cannot himself pass an adequate sentence if the 
accused is convicted. 

The prosecution and the Magistrate should, therefore, ascertain 
and take notice of anj’’ circumstances showing that the accused is a 
habitual offender who ought, under this section, to be committed.” 
For this purpose, the Magistrate must, either as a preliminary matter 

4. (’19) AIR 1919 All 63 (63) : 42 All 136 : 21 Cr.L.J . Hi, Bhanwarv. Eviperor. 
(Previous convictions bj tbe Dig Kiznmat in the Bbnratpur State.) 

{’05) 2 Cri L Jour 749 (750) : 1 Nag L R 137, Ghasia Tcli v. Em-gcror. (Previous 
conviction by Nandgaon State.) 

(’13) 14 Cr. L. J. 527 (527) : 20 I C 1007 : 1913 Pun Re No. 17 Or, Bahawal v. 
Emperor. (Previous conviction in Bikanir State.) 

See also S. 221 Note 6. 

5. (’33) AIR 1933 Pesb 6 (9), Empei'or v. Johnson. (Previous conviction before 
Court Martial cannot be taken into consideration under S. 75, Penal Code.) 

Note 6 

1. (’93-1900) 1893-1900 Low Bur Bui 496, Nga Pru Tun v. Queen-Evigi-ess. 

(’ll) 12 Cri L Jour 439 (440) ; 11 Ind Gas 623 (Lab), Chandaria v. Emperor. 

Note 7 

1. (’99) 2 Weir 422 (422), In re Mari Naiclcen. (S. 380, Penal Code.) 

.(’78) 1878 Pun Re No. 18 Cr, p. 45 (45), Oroion v. Subhan. (S. 457, Penal Code, 
with four previous convictions of tbeft.) 

(’99) 2 Weir 423 (423), In re Dasari Eavmdu. 

(1864) 2 Bom H C R Cr 126 (127), Beg. v. Ganu Ladu. (Ss. 380, 454, Penal Code.) 
-(’73) 19 Sutb W R Cr 37 (37), Doobri Hulwai v. A dumb person. 

(’94) 1894 Eat 704 (7Qi),Queen-EmpressY.Gandasing. (Old ofiender under Ss. 380, 
457, Penal Code.) 

.(’72-92) 1872-1892 Low Bur Rul 335 (335), Queen-Empress v. Nga Ne Dun. 

2. (’89) 1889 Eat 461 (4.02), Queen-Empress v. Earim. 
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or at any rate before framing a charge, determine whether there has Section 338 

been a previous conviction ; having decided that point, he will have to Note 7 

consider whether, in the circumstances of the case, his powers enable 

him to pass a sufficiently severe sentence. If they do not so permit, but 

the evidence does not warrant the discharge of the accused, he must 

frame a charge under S. 210 and commit him for trial under chapter 18 

of the Code.® When an old convict for theft is again found prowling 

about at night and seems to bo again, under these circumstances, 

guilty of stealing, ho has created against himself a presumption of 

criminal habit which, if unrebutted, would justify a Magistrate in 

applying, ordinarily, the rule of this section.®^ 

The fact that the property stolen was small in value is no reason 
by itself for not committing the accused and for passing a small 
sentence on him.^ On the other hand, the Court should, as was held 
by Macleod, C. J., in King-Emiieror v. Gala Mana,'' exercise a 
wise discretion in making the penalty fit the crime, and should not 
ordinaril 3 ' consider petty offenders liable to such hoary punishment 
as to necessitate their committal to the Court of Session. Thus, it has 
been hold that the lapse of a long time since the previous conviction 
together with the fact that the accused has been loading a blameless 
life in the interval will make the application of s.75. Penal Code 
inappropriate.® See also the undermentioned case.' 

The Magistrate has no jurisdiction, if the conditions of the section 
are satisfied, to do anything but commit the case to the sessions or 
transfer it to a duly empowered Magistrate.® Ho has thus no power to 

3. (’14) AIR 1914 Mad 149 (149, 150) : 38 Mad 552 : 15 Cr.L. J. 183, In rc Kora 
Sellandi. (Conviction before commitment, however, would bar the trial by tho 
Court of Session under S. 403, Criminal Procedure Code.) 

3a. (’81) 1881 All W N 153 (153, 151), Empress v. Budha, 

4. (’37) 1887 All W N 194 (194), Empress v. Jhanda. (Theft of property worth 
rupee one or rupee one and annas four.) 

(’03) 1903 Pun Re No. 28 Cr, p. 72 {73) : ICr.hJ. Ill, King-Emperorv. NtirDiit, 

(Theft of n pair of shoes.) 

5. (’24) AIR 1924 Bom 453 (453) : 20 Cr.L.J. 759. (Even if such petty olienders are 
committed there is no necessity for Sessions Judge to inflict n vindictive sontonce.) 

6. (’20) AIR 1920 Lah 017 (017) : 27 Cr.L.J. 944, Ishar Singh\. Emperor. (Pro- 
vious conviction 12 years back.) 

(’27) AIR 1927 Lah 047 (047) : 28 Cr, L. J. IGO, Klivshdil v. Emperor. (Previous 
conviction 20 to 25 years back.) 

(’08) 7 Cri L Jour 293 (294) (Lah), Kasim Ali v. Emperor. (Accused of advanced 
age — Offence petty — Previous convictions for petty offences 10 years ago — Accused 
adopting regular life since then — Largo family depending upon him — S. 75 
not applied.) 

(’35) 1935 Mad W N 1294 (1295), Ghinnaihambi Gounden v. Emperor. (Accused 
an elderly man — Previous conviction 7 years back — Value of property stolen 
small . — S. 75 not applied.) 

(’29) AIR 1929 Lah 278 (278) : 30 Cri L Jour 370, Kunj Lai v. Emperor. (S. 75, 

Penal Code is directed against habitual offenders — Where the subsequent offence 
was committed after a lapse of nine years during which time tho accused was 
leading a blameless life, held that S. 75 could not bo invoked in suoh a case.) 

7. (’33) 1933 Mad W N 1259 (1200), Kuppiisxoami Ghetty v. Emperor. (Accused 
cannot be sentenced to an altogether incommensurate punishment for a trivial 
offence merely because ho has been convicted many times before.) 

8. (’10) AIR 1916 Low Bur 05 (66) : 34 Ind Cos 313 (314) : 17 Cri L Jour 201, 

Emperor v. Po Yin. (4 Low Bur Rul 282, referred.) 

(’08) 8 Cri L Jour 478 (480) : 4 Low Bur Rul 282, Emperor v. Po Time, 

(’72) 1872 Pun Re No. 31 Cr, p. 41 (41), Bhaliadur Khan v. Grown, 
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Section 358 
Notes 7-9 


find the accused guilty f Accordingly, where the accused had been 
previously* convicted for an offence under chapter xvn of the Penal 
Code and the Magistrate noted his opinion that a more severe punish- 
ment than he could impose was required, it was held that he would he 
acting ultra vires if he found the accused guilty.^® Where, however, 
the fact of the previous conviction is not known to the Magistrate at 
the trial and he tries the case and passes a sentence not inadequate 
for a first offence, he cannot be said to have acted with any material 
irregularity.^^ 

But where there were previous convictions alleged against the 
accused and the Magistrate, without questioning or calling for proofs 
of those convictions, held that they were not j)roved, and convicted and 
sentenced the accused, the omission was held to amount to a material 
error, the conviction and sentence were set aside and the case was 
remanded to the Magistrate with a view to proceed under this section.^^ 

8. Magistrate cannot act under section 359. — It follows 
from what has been stated in Note 7 above that in eases where the 
accused is liable to enhanced punishment under s. 75 of the Penal 
Code, and the Magistrate thinks he cannot pass an adequate sentence, 
he must act under S. 848 and not under S. 349.^ 

Where, in such case, he acts irregularly under S. 349, it is open to 
the District Magistrate to take the case on his own file or transfer it 
to that of a first class Magistrate, the proceedings, in either case, being 
taken de novo? 

9. “Unless he can himself pass an adequate sentence.” — 
Where the Magistrate thinks that the circumstances of the case permit 
him to pass an adequate sentence, he should try and dispose of the 
case himself.^ It is only where, in the exercise of his discretion, he is 
of opinion that a higher punishment than what he is empowered to 
award is necessary that he is bound to commit the accused to the 
Court of Session. If, in the exercise of his discretion, he thinks he 

(’89) 11 All 393 (395) : 1889 AWN 152, Quccn-Evi'prcss v. Khalak. 

[Sec also (’72-92) 1872-1992 Low Bur Eul 335 (335), Quccn-EviTprcss v. Ega Nc 
Dun, (Subordinate Magistrate should not attempt to deal with an old oBender 
against whom there are two previous convictions under S. 380, Penal Code.)] 

9. (’14) AIR 1914 Mad 149 (149) : 38 Mad 552 : 15 Cri L Jour 188, In re Kora 
Sellandi. (Magistrate ought merely to frame a charge and then commit the 
accused to the sessions — If he finds him guilty before commitment, it would bar 
a fresh trial before Sessions Court under S. 403, Criminal P. C.) 

10. (’16) AIR 1916 Low Bur 65 (66) : 34 I. C.313 (314) : 17 Cr.L.J. 201, JS^Hpcror 
V, Po Yin. 

11. (’05) 2 Cr, L. J. 228 (229) : 1905 Pun Re No. 19 Cr, Emycrorv. Maidlian, (A 
case referred under S. 438 for enhancement of sentence.) 

12. (’74) 1874 Pun Re No. 12 Cr, p, 21 (21), Crown v. Saniu. 

Note 8 

1. (’03) 8 Cri L Jour 478 (480) : 4 Low Bur Rul 282, Emperor v. Po Thwe. 

(’16) AIR 1916 Low Bur 65 (66) : 34 I. C. 313 (314) : 17 Cr.L.J. 201, Emperor v. 

Po Yin, 

(’99) 2 Weir 423 (423), In re Dasari Bamndu. 

(’35) 1935 Mad W N 1293 (1294), Emperor v. Basava Appa Bao, 

2. (’99) 2 Weir 422 (422, 423), In re Mari Naicken. 

Note 9 

1. (’99) 2 Weir 423 (424), In re Dasari Bamudti. 
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can award an adequate sentence and tries the case himself, he cannot 
be said to have acted without jurisdiction, although a more adequate 
sentence could have been passed by his committing the accused to the 
Sessions Court.^ An opinion has been expressed in the undermentioned 
case^ to the effect that even where the Magistrate considers that the 
circumstances of the case permit him to pass an adequate sentence, he 
may commit the accused to the Sessions Court for trial. 

Old offenders should ordinarily be charged before first class 
Magistrates to enable adequate sentences being passed without the 
necessity of always committing the accused to the Court of Session or 
the High Court.^ 

40. Transfer to Magistrate specially empowered. — A 
Magistrate may at any stage of the proceedings without framing a 
charge send the accused to any Magistrate in the district specially 
empowered under s. 30 to he placed upon his trial. Assuming that a 
charge should be drawn up before sending the case to such Magistrate, 
the charge may be drawn up whenever the Magistrate finds the offence 
proved which .may be at any stage ; the evidence of one witness may 
sufilce.^ See also Note 11. 

11. Procedure before specially empowered Magistrate. — 
Before the amendment of S. 350 it was held in some cases that as that 
section could not be held to cover a case of transfer from one Court 
to another, a specially empowered Magistrate to whom a case is 
transferred under S. 348 cannot act on the evidence already recorded 
by the transferring Magistrate but must hear the case de novo.^ After 
the amendment of S. 350 by the addition of sub-s.(3) this is no longer 
good law. 

But, though the combined effects of sections 348 and 350 entitle a 
Magistrate to rely on the evidence already recorded, he cannot, at the 
same time, proceed to re-commence the enquiry and also rely upon 
the previously recorded evidence.^ 

There is no provision for committing an accused person to the 
Magistrate empowered under S. 30 to be tried as at a Court of Session. 
He must try the accused as a Magistrate invested with special powers.® 


2. (’73) 1873 Bat 70 (72), Beg. v. Annaji Krishna. 

(’80) 2 Weir 31 (32). (The Magistrate has a discretion to try the case himself.) 

3. (’15) 38 Mad 552 (553), In re Kora Sellandi. 

4. ^99) 2 Weir 422 (422), In re Mari Naicken. 

Note 10 

1. See (’73) 1873 Bun Be No. 12 Or, p. 13 (14), In re a reference from the Com- 
missioner of Lahore. {Cuse under 1872 Code — The proviso permitted transfer only 
to the District Magistrate invested with powers under S, 30.) 

Note 11 

1. (’02) 15 C P L B Or 66 (67, 68), Emperor v. Kasim. 

(’05) 2 Cri L Jour 820 (823, 824) ; 1 Nag L B 187, Ladya v. Emperor. 

2. (’27) AIB 1927 Lah 238 (238) ; 28 Cri L Jour 302, Kartar Singh v. Emperor. 
See also S. 350 Note 5. 

3. (’73) 1873 Pun Be No. 12 Or, p. 13 (14), In re a reference from the Commis- 
sioner, of Lahore. 
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34* 9 '.* (^) Whenever a Magistrate of the second 
Procedure when or tMiM class, having jurisdiction, is 

SlsslenSLe^'suMi- Opinion, after hearing the evidence 
cientiy severe. for the prosecution and the accused, 
that the accused is guilty, and that he ought to receive 
a punishment different in kind from, or more severe 
than, that -which such Magistrate is empowered to 
inflict, or that he ought to be required to execute a 
bond under section 106, he may record the opinion 
and submit his proceedings, and forward the accused, 
to the District Magistrate or Sub-divisional Magistrate 
to whom he is subordinate. 


(lA) When more accused than one are being tried 
together and the Magistrate considers it necessary to 
proceed under sub-section (1) in regard to any of 
such accused, he shall forward all the accused who 
are in his opinion guilty to the District Magistrate 
or Sub-divisional Magistrate. 

(2) The Magistrate to whom the proceedings are 
submitted may, if he thinks fit, examine the parties 
and recall and examine any witness who has already 
given evidence in the case and may call for and take 
any further evidence, and shall pass such judgment, 
sentence or order in the case as he thinks fit, and as 
is according to law : 

Provided that he shall not inflict a punishment 
more severe than he is empowered to inflict under 
sections 32 and 33. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Who can make a reference under 

this section. 

4. “ Having jurisdiction.” 

5. Record of opinion. 

6. Punishment “different in kind.” 

7. “ More severe.” 

8. “Or that he ought to be required 

to execute a bond under sec- 
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9- Procedure of referring Magis- 
trate. 
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14. Committal to sessions. 

15. Whether superior Magistrate can 
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* 1882 : S. 349; 1872 ; S. 46; 1861 ; S. 277. 
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Notes 1-2 


1. Legislative changes. 

Changes introduced in the Code of 1872 — 

(1) For the words “ subordinate Magistrate, ” occurring in the Code of 
18G1 (s. 277) the words “ Magistrate of the second or third class ” 
were substituted. 

(2) The words “ shall record the finding and submit his proceedings ” 
were altered into “may record the finding and if sentence has not 
been passed, may submit his proceedings.” 

(3) The words “forward the accused” were newly added. 

(4) Before the words “sentence or order” in paragraph 2 the word 

“judgment” was introduced. 

( 5 ) A proviso limiting the power of the superior Magistrate to those 

ordinarily exercisable by him under S. 20 of that Act was newly 
added. 

Changes introduced in the Code of 1882 — 

(1) For the words "finds an accused person guilty” in the first paragraph 
the words “is of opinion that the accused person is guilty” were 
substituted. 

( 2 ) The words “ after hearing the evidence for the prosecution " in the 
first paragraph were introduced. 

( 3 ) For the words “record the finding” the words “record the opinion” 
were substituted. 

(4) The proviso was amended by the substitution of the words “ shall 
not inflict a punishment more severe than .... under Ss. 32 and 
33 ” for the words “shall not exceed the powers ordinarily exercisable 
.... under s. 20 of this Act.” 

Changes introduced in 1898 — 

No change has been effected except the numbering of the first and 
second paragraphs of the old section as sub-sections (l) and (2). 

Changes introduced in 1923 — 

Sub-section (lA) has been introduced by the Code of Criminal 
Procedure (Amendment) Act XVIII of 1923. It is similar in terms to 
. sub-s. {2) of S. 348 and is intended to secure identity of treatment to 
ail accused. 

2. Scope of the section. — It is a general principle of law that 
only an authority who has heard the evidence is competent to decide 
whether the accused is innocent or guilty.^ This section creates an 


Other Topics (miscellaneous) 


Cases under section 348. See Note 2. 
Powers of superior Magistrate. See 
Notes 12 to 10. 

Reference — Discretionary. See Note 3. 
Referring Magistrate — Duties of. See 
Note 9. 


Return of cases — Informal reference. 
See Note 10. 

Second and third class Magistrate only 
can refer. See Note 3. 

Summary cases — Applicability to. See 
Note 3. 


Section 349 — Note 2 

1. (’24) AIR 1924 Nag 37 (37): 22 Nag L R 106: 24 Gr.L.J.738, Babav. Emperor. 
(’16) AIR 1916 Nag 115 (116) : 18 Cr. L. J. 35 (36) : 12 N L R 146. Emperor y. 
Bamprasad. 

See also S. 346 Note 5. 
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Section 349 
Notes 2-3 


exception to this rule in that it provides that the Magistrate to whom 
the proceedings are suhmittcd- under this section may pass such 
judgment, sentence or order in the case as he thinks fit even on the 
evidence recorded by the referring Magistrate.^ As such, it should he 
construed strictly.^ 

In order that the section may apply, the following conditions 
must be satisfied — 

(1) The Magistrate submitting proceedings should have jurisdiction to 
try or commit the case.^ 

(2) He must be of opinion, after hearing the evidence, that the accused 
is guilty and that he ought to receive a punishment, different in 
kind from, or more severe than, that which he is empowered to 
inflict,® or that he ought to he required to execute a bond under 
section 106. 

(3) He should record such opinion.® 

This section must be read subject to the provisions of S. 34S and 
when a case falls under that section, the Court should proceed only 
thereunder and not under this section.^ 

3. Who can make a reference under this section. — This 
section does not apply to first class Magistrates,^ According to the 
Chief Court of Lower Burma, it does not also ap£)ly to Magistrates 
trying cases summarily, the reason being that the procedure of this 
section is obviously unsuited to cases tried summarily.^ The High 
Court of Allahabad seems to hold a contrary view.-® 

It is in the discretion of the subordinate Magistrate to decide 
whether he will send up a case or not under this section. An order by 
a superior Magistrate directing a subordinate Magistrate to send up a 
case under this section is ultra vires? A District Magistrate is not 
competent to forbid, b}'' circular, all subordinate Magistrates in his 
district from taking up cases (which the Criminal Procedure Code saj^s 
they may take up) if they think they shall have to act under this 
section in disposing of the case.^ 

2. (’24) AIR 1924 Nag 37 (37,38): 22 N.agLR166:24Cr.L.J.738,5a6av.A;jjtpcror. 
(’05) 2 Cri L Jour 369 (370) : 1905 Pun Re No. 25 Or, M^ihamviad v. Emperor. 

[See however (’91) 2 Weir 690 (690); Stindaraiyarv.Tiriivengada Naicher. [3 oint 
Magistrate withdrawing case to his file cannot dispose of case on evidence 
recorded by Magistrate from w'hom the case is withdrawn.] 

3. (’24) AIR 1924 Nag 37 (37): 22 Nag L R 166: 24 Cr.L.J. 738; Baba v. Emperor. 

4. See Note 4. 

5. (’29) AIR 1929 Pat 511 (512): 31 Cri L Jour 608, Suraj Narayan v. Eviperor. 

6. See Note 5, 

7. (’91) 2 Weir 423 (423), In re Dasari Eamudu. 

(’08) 8 Cri L Jour 478 (480); 4 Low Bur Rul 282, Emperor v. Po Thwe. 

(’91) 2 Weir 422 (422), In re Mari NaicJccn. 

Note 3 

1. (’85) 7 All 414 (419, 423) : 1885 AWN 105 (FB), Q%icen-Empress v. Persliad. 
(’OS) 8 Cr. L. J. 475 (475) : 4 Low Bur Rul 277, Emperor v. Jalal Khan. (Bench 

of Magistrates are not authorized to refer under S. 349.) 

2. (’08) 8 Cri L Jour 475 (475) : 4 Low Bor Rul 277, Emperor v. Jalal Khan. 

2a. (’32) AIR 1932 All 507 (507, 508) : 33 Cri L Jour 472, Gopal v. Emperor. 

3. (’91) 2 Weir 427 (427) ; 9 Mad 377, Empressy, Yiranna, 

4. (’66) 3 Bom H G R Cr 29 (32), Beg. v. Guna. 
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?. “Having jurisdiction.” — A Magistrate has no power to refer, 
under this section, a case which he has no jurisdiction to try.- If he 
does so, his proceedings are illegal and void and will not empower the 
superior Magistrate to proceed under suh-s. (2) of this section.^ But 
where the offence was one for which the Magistrate was not competent 
to try the accused, but for which he was empowered to commit him to 
the Court of Session, it was held that ho was not entirely without 
jurisdiction and that the Magistrate to whom he referred the case, 
could, if he thought proper, commit the same to the Court of Session." 

5. Record of opinion. — As has been seen in Note 2 above, it is 
necessary that the Magistrate should record his opinion as to the guilt 
of the accused and the necessity for inflicting on him a punishment 
different in kind from or more severe than that which he is empowered 
to give, or the necessity for talcing a bond from him under s. 106 of 
this Code. 

Where a case was transferred by a Magistrate of the third class 
to a District ]\Iagistrate without any request to the latter to take up 
the case and without stating any of the three grounds mentioned in 
the section, it was held that the transfer could not be considered to be 
one under this section.^ 

6. Punishment “ different in kind.” — It has been held by 
the Judicial Commissioner’s Court of Nagpur that a submission of 
proceedings for the purpose of talcing action under S.562 cannot be 
considered to he one under this section inasmuch as the order under 
that section directing the release of the accused on probation of good 
conduct is not a punishment at all, and is, therefore, not a “punishment 
different in Icind" from that which the Slagistrato is empowered 
to inflict.^ In the undermentioned case" whore the sub -Magistrate 
convicted the two accused and sent up the third (a youth) under this 
section because he could not deal with a juvenile offender, the High 
Court of Madras held that the case of all the three accused should 
have been referred and not that of the third accused alone. It seems 
to have been assumed that a submission of proceedings in respect of 
an adolescent offender for being dealt with under S. 562 may he done 
under this section. The actual decision was, however, to the effect 
that one of the accused alone could not bo sent up under this section. 

7. “More severe.” — Where a Magistrate of the third class w’^ho 
is empowered to inflict a fine not exceeding fifty rupees convicted 
certain persons of theft, but sent them up to a superior Magistrate 
under this section recommending the infliction of a fine of Rs. 15 on 

Note 4 

1. (’99) 1 Bom L E 27 (29), Queon-Empress v. Sita Bam. 

2. (’86) 13 Cal 305 (307), Ahdtil Walieb v. Ghandia. 

Sec also Note 14 and S. 206 Note 3. 

Note 5 

1, (’90) 12 All 66 (68) : 1890 A W N 7, Empress v. Badhc. 

Note G 

1. (’24) AIR 1924 Nag 37 (38) ; 22 Nag L E 166:24 Gr.L.J. 738, Babav. Emperor. 

2. (’28) 29 Cr.L.J. 624 (624): 109 I. 0. 816 {^iiA),MimtgesaKouiidan\. Emperor, 
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Notes 7-9 


them, it was held that the submission was improper inasmuch as the 
proposed fine could be inflicted by the third class Magistrate himself 
and as the section did not apply unless the referring Magistrate was of 
opinion that he was not competent to inflict the punishment deseiwed 
by the accused.’- 

8. “Or that he ought to be required to execute a bond 
under section 106.” — When a Magistrate is of opinion that the 
accused ought to he required to execute a bond under S. lOG, he ought 
not to convict and sentence the accused before referring the case 
under this section, for S. lOG requires that the conviction and order for 
furnishing security should be passed by one and the same Magistrate.^ 
If he convicts the accused, his recommendation that an order for 
furnishing security he passed will he without jurisdiction and any order 
of the superior Magistrate under S. 106 will also be without jurisdiction. 
It does not necessarilj'^ follow, however, that the conviction will he 
defective.^ Similarly, where a second class Magistrate sent up a ease 
to a joint Magistrate as he was of opinion that an order under S. lOG 
was necessary, and the latter passed the order under that section, but 
returned the case to the sub-Magistrate for conviction, it was held 
that the joint Magistrate acted without jurisdiction.® 

9, Procedure of referring Magistrate. 

“Cannot convict" — A Magistrate submitting proceedings under 
this section is required only to record his opinion that the accused is 
guilty’ but cannot legally convict him.® But in view of the amendments 
effected in 8.245, sub-s. (2) and s. 258, sub-s. (2), it has been held that 
those sub-sections cannot be read as necessarily prohibiting a Magistrate 
dealing with a case under this section from finding the accused guilty. 
But the conviction will not be one that has any legality in the sense 
of prohibiting the sub -divisional Magistrate or District Magistrate 
from dealing with the case irnder this section, or as constituting a 
conviction which would prevent any further trial under S. 403.®“ 
Hence, where a Magistrate submitting a case under this section gives 
a conviction, it is not necessary that it should be formally quashed. 
It will be treated as mere surplusage and as a legal nullity, so that 
the Magistrate to whom the case is sent can proceed with it without a 
reference to the High Court for the purpose of having the conviction 

Note 7 

1. (’81) 1881 All W N 99 (99), In re Phnllu. 

Note 8 

1. (’94) 21 Cal 622 (625, 626), 3IaJimudi Sheikh v. Aji Sheikh. 

(’09) 9 Gri L Jour 72 (73, 74) : 35 Cal 1093, Rohwmddi Howladar v. Eviferor. 
(’09) 10 Cr. L. J. 309 (311): 1909 Pun Re No. 7 Cr : 3 I. G. 577, Emperor v. Hardit. 

2. (’10) 11 Cr. L. J. 170 (171):5 I. C. 576 (Cal), Lukhan Dosadh v. Baelii Singh, 

3. (’24) AIR 1924 All 141 (142) ; 24 Cri L Jour 784, Dukhi v. Emperor. 

Note 9 

1. (’88) 1888 Eat 387 (387), Qucen-Empi'css v. Mahadii. 

[See also (’91) 2 Weir 428 (429), In re Baghava Naiko.'] 

2. (’88) 1888 Eat 387 (387), Queen-Empress v. Mahadu. 

(’28) AIR 1928 Bom 240 (240): 52 Bom 456: 29 Cr.L.J.904, Emperor v. Narayan. 
(’24) AIR 1924 Pat 764 (765): 3 Pat 1015: 25 Cr.L.J. 1276, Prayag Gope v. Emperor. 
2a. (’28) AIR 1928 Bom 240(240): 52 Bom 456:29 Emperors. Narayan. 
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formally quashed.^ The High Court of Patna has, however, held that 
where a Magistrate convicts the accused before referring his case, 
“ordinarily, the case is one which should go back for re-trial owing to 
the trial Court not carrying out the provisions of s. 349.’"* 

As to the difference between proceedings under this section and 
those under S. 562, see s. 562 Rote 3. 

“Forward the accused." — Under the Code of 1861 the subordi- 
nate Magistrate was not required to forward either the accused or 
the witnesses to the District Magistrate; he had only to submit his 
proceedings.® It was nevertheless held that the accused was entitled 
to be present before the District Magistrate to offer such reasons as he 
may have against the finding of the sub-Magistrate or to offer his plea 
for a lenient sentence,® the proceedings before the superior klagistrate 
being a continuation of the proceedings before the referring Magistrate.'^ 
“Framing of charge." — See section 254 Rote 6, 

10. Sub-section (lA) — Several accused. — It was held under 
the Code of 1882 that it was open to a Magistrate to send up one only 
of several accused for enhanced punishment and to convict the others 
himself* and, in the absence of any appeal to him, the District Magis- 
trate to whom the case of only some accused was referred had no 
jurisdiction to set aside the conviction of others regarding whom no 
reference had been made,*“ though it was desirable that all the accused 
should be sent up." Shortly prior to the coming into force of the 
Amending Act of 1928, it was doubted in the undermentioned case® 
whether in a case where the Magistrate considers it necessary to 
proceed against one of several accused under sub-section (l), he could 
validly forward all the other accused also. 

Under the section as now amended in 1928, it is clear that all the 
accused must be forwarded in such cases.*' The failure to send up all 
the accused will not, however, vitiate the jurisdiction to try such of 
the accused as are actually sent up.® 

The Magistrate is required to forward only such accused as are 
in his opinion guilty. An order, referring the case of those accused 

who in his opinion are not guilty, is illegal, they being entitled to an 

acquittal under section 258, sub-section (l).® 

3. (’28) AIR 1928 Bom 240 (240): 52 Bom 456: 29 Gi.h.J.dOi, Emperor v, Narayan. 
[See also (’97) 1897 Bat 945 (945), Queen-Empress v. Cliinnappa. (It might be 

taken to have been the record only of his opinion of their guilt.)] 

4. (’24) AIR 1924 Pat 764 (765): 3 Pat 1015: 25 Or.L.J. 1276, Prayagv. Emperor. 

5. (’66) 3 Bom H C R Or 29 (31), Beg. v. Gxma. 

6. (’70) 7 Bom H 0 E Or 31 (34), Beg. v. Bagha Naranji. 

7. (’67) 7 Suth W R Or 38 (38), Queen v. Gzmesh Sirear. 

Note 10 

1. (’94) 2 Weir 429 (430), In re NacMan. 

la. (’69) 1869 Pun Re No. 5 Or, p. 4 (4), Croton v. Iloninda. 

2. (’91) 2 Weir 428 (429), In re Baghava Naiko. 

3. (’24) AIR 1924 Nag 37 (38) : 22 Nag L E 166 : 24 Cri L Jour 738, Baba v. 
Emperor. (Decided on 7th May 1923.) 

4. (’26) AIR 1926 Sind 48(48):18 Sind L R 216:26 Cr.L..J. 1363, Umpcror -r.Dodo. 

(’28) 29 Gr.L.J. 624 (624): 109 Ind Gas 816 MurugesaKoundanv. Emperor . 

5. (’26) AIR 1926 Sind 48 (48):18Sind L R 216:26 Gr.L.J. Emperor Dodo. 

6. (’26) AIR 1926 All 176 (176) : 26 Gr.L.J. 1630, Sultan Md. Khan v. Emperor. 
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11. To whom reference can be made. — Under the Code of 
1861 (section 277) the Magistrate had to submit his proceedings to the 
Magistrate to whom ho was subordinate} Under the present Code 
he should submit his proceedings to the District Magistrate or to a 
sub-divisional Magistrate, who alone has jurisdiction to dispose of 
the matter.^ The City Magistrate of Nagpur is not a sub-divisional 
Magistrate and no reference could be made to him under this section.^ 
A Magistrate located in a division temporarily in the discharge of his 
public, duties will be deemed to have validly referred his proceedings 
under this section if he submits them to the Magistrate of that 
division of the district.^ 

12. Procedure of the Magistrate to whom a case is referred. 

— When proceedings are sent up to a superior Magistrate under this 
section, the whole case is opened up for him to deal with according to 
his discretion.^ He is not, however, bound to hold a trial dc novo} 
He may act on the evidence recorded by the referring Magistrate and 
adopt his opinion or he may re-examine the witnesses already examined 
and take further evidence,® but in anj"^ case he is bound to exercise his 
independent judgment in the matter and write a judgment according 
to the provisions of section 367.®“ 

But the nature of the trial is not altered by the proceedings 
being submitted under this section.* The superior Magistrate cannot, 
therefore, convict the accused sent up for an aggravated form of 
offence} Nor could he, where the case was triable summarily, pass 

Note 11 

1. (’69)-ll Suth W R Cr 7 (8), In re Nidrce Tclhineo. 

(’68-69) 5 Bom HCRCr 47(47), Beg. v. Bhagri. (Case under S. 276 corresponding 
to the present S. 346.) 

(’66-67) 4 Bom H C R Cr 8 (8), Beg. v. Knberio Batno. 

2. (’14) AIR 1914 Bom 217 (218) : 38 Bom 719 : 16 Cri L Jour 273, Emperor v. 
Vinayal: Narayan. (The Sub-divisional Magistrate cannot transfer the case to 
first class Magistrate.) 

3. (’27) AIR 1927 Nag 209 (210) : 28 Cri L Jour 489, Bajaram v. Emperor. 

4. (’82) 4 All 306 (371) : 1882 All W N 48, Empress of India v. Kalin. 

Note 12 

1. (’87) 1887 Eat 350 (353), Q^iccn-E^nprcss v. Bapuda. 

(’97) 1897 Eat 945 (945), Queen-Empress v. Chinnappa. (Magistrate to whom the 
case is referred can commit the case to the Court of Session.) 

(’97) 1897 Eat 948 (948), Queen-Empress v. Kondi Malhari. 

2. (’26) AIR 1926Sind48(48):18SindLE216;26‘Cr.L.J. 1363, Emperor y.Dodo. 
[Sec (’38) AIR 1938 Cal 415 (416) : 39 Cri L Jour 606, Sastlii Oopal v. Ilaridas 
Bagdi. (Accused cannot insist on a de novo trial.)] 

See also S. 350 Note 16. 

3. (’91) 2 Weir 428 (429), In re Bagliava Naiko. 

3a. (’39) AIR 1939 Oudh 35 (36) : 39 Cr. L. J. 1005, Lallu Bam v. Emperor. (It 
is not sufficient to accept the findings of the referring Magistrate but superior 
Magistrate should form his own independent judgment and write a judgment 
according to the provisions of S. 367.) 

(’20) AIR 1920 Mad 171 (172) : 21 Cri L Jour 52, In re Earuppiah Pillai. (It is 
wrong to say that all that the Sub-divisional Magistrate has to do under S. 349 is 
to pass a sentence and make up his mind whether the accused were guilty or not.) 
(’19) AIR 1919 Pat 290 (290) : 20 Cri L Jour 444, Thalcur Singh v. Emperor, 

4. (’32) AIR 1932 All 507 (507) : 33 Cri L Jour 472, Gopal v. Emperor. 

5. (’91) 2 Weir 21 (22). (Conviction by second class Magistrate under S. 417, 
Penal Code — Sub-divisional Magistrate to whom case is referred under S. 349 
cannot convict under S. 420, Penal Code, without eommencing trial afresh.) 
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a sentence of imprisonnaent exceeding three months as prescribed hy 
section 262.® 

Where the superior Magistrate examines the accused under sub- 
section (2), the examination should he reduced to -uriting as required 
by section 364.^ 

Where a Magistrate acts irregularly under this section, it is open 
to the District Magistrate to take the case on his own file or to transfer 
it to that of some first class Magistrate, the proceedings in either case 
beinglaken de novo.^ 

13. “ Shall pass such judgment, sentence or order.” — The 
superior Magistrate must form his own judgment and pass sentence 
on the case referred to him.^ The opinion of the referring Magistrate 
that the accused is guilty is not binding on the superior JIagistrate 
and the latter may direct an acquittal or discharge.® But he must not 
confine himself to merely seeing whether the decision of the referring 
Magistrate was. opposed to the evidence; he must consider whether 
the evidence is worthy of belief and pass such judgment, sentence or 
order as he deems proper.® Such judgment should conform to the 
requirements of s. 367 of the Code.^ 

The word “order” in suh-s. (2), being associated with the words 
“judgment” and “sentence,” what the section contemplates must be 
taken to be a final order disposing of the case so far as the Magistrate 
is concerned.® 

14. Committal to sessions. — A Magistrate to whom the 
proceedings are submitted under this section has power to commit the 
case to a Court of Session if necessary.^ As was observed by a Full 


6. (’32) AIE 1932 All 507 (507) : 83 Cri L Jonr 472, Gopal v. Emperor. 

See also S. 262 Note 3. 

7. (’08) 7 Cri L Jour 177 (177) (Mad), In re VenJcataraya. 

8. (’91) 2 Weir 422 (422, 423), In re Mari Naichen. 

Note 13 

1. (’39) AIE 1939 Oudh 35 (36) : 39 Cri L Jour 1005, Lallu Bam v. Emperor. 
(’70) 5 Mad H C E App sliii (xliii). 

(’20) AIE 1920 Mad 171 (172) : 21 Cri L Jour 52, In re Karuppiah Pillai. (It is 
not necessary for the superior Magistrate to write a long judgment.) 

[See (’19) AIE 1919 Pat 290 (290) : 20 Cr.L.J. 444, Thalcur Singh v. Emperor.'] 

2. (’80) 4 Bom 240 (246), Impcratrix v. Abdulla. (Superior Magistrate can order 
acquittal or can commit the case to Sessions Court.) 

■(’02) 1 Low Bur Eul 141 (142), Groion v. San E. (Though a Magistrate to whom 
case is referred should as a rule pass final orders, and should not return the case 
he is not debarred from committing the case or referring it to a higher Magistrate.) 
(’82) 1882 Pun Be No. 44 Cr, p. 73 (74), Musa v. Babri. (Order of discharge.) 

3. (’93) 1893 Eat 636 (637), Queen-Empress v. Naiual Mai. 

4. (’39) AIE 1939 Oudh 35 (36) : 39 Cri L Jour 1005, Lallu Bam v. Emperor. 
(’20) AIE 1920 Mad 171 (172) : 21 Cri L Jour 52, In re Karuppiah Pillai. 

(’19) AIE 1919 Pat 290 (290) 20 Cri L Jour 444, Thalcur Singh v. Emperor. 
(’93) 1893 Bat 636 (637), Queen-Empress v. Nawal Mai. 

5. (’80) 4 Bom 240 (245), Imperatrix v, Abdulla. 

(’02) 1 Low Bur Eul 124 (125), Queen-Empress v. Nga Khan. 

(’12) 13 Cr.L.J. 16 (16) : 36 Mad ilQimCXlQ.PonnuswamyNaidur.Emperor. 

Note 14 

1. (’86) 9 Mad 377 (378) : 2 Weir 427, Empress v. Viranna. 

(’87) 1887 Bat 350 (353), Queen-Empress v. Bapuda. 

(’97) 1897 Eat 945 (945), Queen-Empress v. Ohinnappa. 

(’80) 4 Bom 240 (246), Imperatrix v. Abdulla. 


Section 359 
Notes 12-15 



1980 WHERE MAGISTRATE CARNOT PASS SEVERE SENTENCE [CH. 24. 


Section 359 
Notes 15-16 


Bench of the High Court of Madras, “the words of the section enabling 
the Magistrate to pass such judgment, sentence or order, etc., expressly 
provide for the disposal of the ease otherwise than by an acquittal or 
sentence, .... and it was quite competent to the Magistrate to whom 
the case was referred, to say that, either from the gravity of the matter 
or other sufficient reason, the Sessions Court was the proper tribunal 
for the disposal of the case, and to make an order in accordance with 
that opinion.”^ 

The undermentioned cases,^ w'hich held a contrary view were 
decided under the Codes of 1861 and 1872 and are no longer good law. 

15. Whether superior Magistrate can quash proceedings. 
— A Magistrate to whom a case is submitted under this section has 
no power to quash the proceedings of the referring Magistrate and 
send the case to another Magistrate for re-trial. If he considers that 
such proceedings are incorrect or illegal he should report them for 
orders under section 438.^ 

16. Whether superior Magistrate can return case. — A 
Magistrate to whom ijroceedings are submitted under this section is 
not at liberty to return the case to the submitting Magistrate, but must 
dispose of it himself.^ Where a case was returned by a sub -divisional 
Magistrate to the submitting Magistrate to pass such sentence as the 
latter was competent to pass, the conviction and sentence of the latter 
acting under such order were reversed and the sub-divisional Magis- 
trate directed to dispose of the case himself.® Where, however, the case 
was returned for committal, although the procedure of the superior 
JIagistrate was held to be incorrect, the committal was allowed to 
stand by the Madras and Calcutta High Courts as not being illegal.® 

(’86) 10 Bom 196 (197), Qztecn-Emprcss v. Eavia Tellapa, 

(’87) 13 Gal 305 (307), Abdul Walidb v. Chandia. 

(’02) 1 Low Bur Rul 141 (141), Croton v. San E. 

See also S. 206 Note 3. 

2. (’76) 1 Mad 289 (290) : 2 Weir 425 (FB), In the mader of Ghinnimarigadti. 
(Case under S. 46 of tbe Code of 1872 corresponding to this section.) 

See also Note 4 and S. 206 Note 3. 

3. (’77) 1877 Eat 130 (131), Queen-Empress v. Lalisliman. 

(’68) 10 Sutb W R Cr 50 (51), Iti the case of Bhiharee Mullich, 

Note 15 

1. (1900) 1900 Pun L R Cr, p. 37 (38), Jatoind Singh v. Empress. 

Note 16 

1. (’82) 1882 Pun Re No. 33 Cr, p. 40 (41), Empress v. Bhana. 

(’86) 9 Mad 377 (378) : 2 Weir 427, Empress v. Viranna. 

(’ll) 13 Cri L Jour 16 (16): 36 Mad 470 : 13 I. C. 110, Ponnusioamtj v. Emperor. 
(’92-96) 1 Upp Bur Rul 274 (274), Queen-Empress v. Nga Po Thit. 

(’89) 1889 Eat 479 (480), Queen-Empress v. Sitaram. 

(’86) 10 Bom 196 (197), Empress v. Eavia Tellapa. 

(1900-02) 1 Low Bur Rul 124 (125), Queen-Empress v. Nga Khan. 

(’04) 1 Cr. L. J. 137 (138); 26 All 344; 1904 AWN 42, Emperors. Thahur Dayal. 
See also S. 206 Note 3. 

2. (’80) 6 Gal L Rep 276 (277), Dula Fagueer v. Bhagirat Sircar. 

(’89) 1889 Eat 479 (480), Queen-Empress v. Sitaram. 

(’12) 13 Cri L Jour 16 (10) : 36 Mad 470 ; 13 I. C. 110, Ponnustuamy v. Emperor. 

3. (’86) 9 Mad 377 (378) ; 2 Weir 427, Empress v. Viratma. 

(’88) 2 Weir 428 (428), In re Nagularapu Dasarigadu. 

(’87) 14 Cal 355 (356), Empress v. Ghandu Qoioala. 
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The Bombay High Court, on the other hand, held, in a similar case, 
that the action of the sub -divisional Magistrate in returning the case 
to the second class Magistrate vas illegal and annulled the order of 
the superior Magistrate ; but nothing -n-as said about the order of 
committal being illegal. 

It has been held in the undermentioned case® that there is nothing 
illegal in the action of a District Magistrate pointing out that the 
reference was informal since the inquiry was defective (statements of 
the accused not having been recorded), and requiring the defect to be 
sujiplied before the case was laid before him; and further that the 
proceedings of the submitting Magistrate being incomplete, he is not 
precluded, when he has remedied the defects, from coming to a different 
finding from that previously recorded and acquitting some of the 
accused whom he had formerly believed to be guilty. On the other 
hand, where a Magistrate recorded a plea of guilty and submitted the 
case and the same was returned to him with the remark that in 
warrant-cases the accused could not be convicted on a mere plea of 
guiltj', it was held that S. 349 does not give the superior Magistrate 
any power to return the case for supplying omissions and that if 
there had been any need for talcing the accused’s defence, the superior 
Magistrate ought to have done it himself.® 

17. Transfer to another Magistrate. — The Jurisdiction to 
deal with proceedings under this section is conferred, ns has been seen 
already in Note ll, upon District Magistrates and sub-divisional 
Magistrates, and upon no other Magistrates. A sub-divisional Magis- 
trate to whom a case is submitted under this section cannot, therefore, 
transfer it to a Magistrate who is not empowered to act under this 
section.^ But he can commit the case to a Court of Session or transfer 
to a District Magistrate who can act under the section,® 

18. Whether superior Magistrate oan order re-trial. — It 
is open to the superior Magistrate to acquit the accused on the charge 
framed and order a fresh trial before a competent Magistrate under 
such section as he thinks proper.^ 

But a Magistrate should not jiass a sentence under S. 349 and then 
try the accused on another charge arising in the same case. If he 

4. (’86) 10 Bom 19G (197), Queen v. Havia Tellapa. 

5. (’91) 2 Weir 42G (42G, 427). 

6. (’07) 5 Cri L Jour 41G (417) : 3 Low Bur Eul 279, Emperor r.'Tatv Pyu, 

Note 17 

1. (’14) AIE 1914 Bom 217 (218) ; 38 Bom 719 : IG Cri L Jour 273 (273), Emperor 
V. Vinayak Narayan. 

(’90) 5 Mad H C B App xliii (xliii). 

(’05) 2 Cri L Jour 464 (465) : 1905 Upp Bur Eul Or. P C 33, Emperor v. Nga Po Si. 
(Transfer by Sub-Divisional Blagistrate to Head-Quarter Magistrate of the second 
class.) 

(’82) 4 Mad 233 (233), Queen v. Velayudam, 

(’81) 2 Weir 424 (424). 

,See also S. 192 Note 6 and S. 528 Note 11. 

2. (1900-02) 1 Low Bur Eul 141 (141), Crown v. San E. 

Note 18 

1. (1900-02) 1 Low Bur Eul 141 (142), Crown v. San E. 
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Section 3S0 


1982 CONVICTION ON TARTLY RECORDED EVIDENCE [CH. 24. 

wishes to do so, the proper course for him is to set aside the proceedings 
and direct a fresh trial before himself ah initio.^ 

19. Proviso. — When a case is sent up under this section to a 
District or sub-divisional Magistrate, such Magistrate is not comjDetent 
to inflict a punishment more severe than what he is empowered to 
inflict under S. 32 or s. 33.^ 

A District ]\Iagistrate acting under this section must be regarded 
as a Magistrate not empowered under S. 30, and hence cannot pass a 
sentence longer than what he is empowered to pass under S. 32, viz., 
two years.“ Where he does i^ass a sentence in excess of those powers, 
an appeal will lie to the Sessions Court under section 403 of the Code 
and not to the High Court.^ 


mitment on evidence 
partly recorded by 
one Magistrate and 
partly by another. 


350 .* ( 1 ) Whenever any Magistrate, a^ter 

Conviction or com- having heard and recorded the whole 
or any part of the evidence in an 
inquiry or a trial, ceases to exercise 
jurisdiction therein, and is succeeded 
by another Magistrate who has and who exercises 
such jurisdiction, the Magistrate so succeeding may 

* Code of 1882 ; S. 350 •— Same as that of 1898 Code. 

Code of 1872 : Ss. 328 and 329. 

328. Whenever any JIagistrate, after having heard part of the evidence in a 
nii rm case, ceases to exercise jurisdiction in such case and is 
dencc mrtlv recorded succeeded by another Magistrate who has and who exer- 
hv oiFr Manisirate jurisdiction in such case, such last-named Magis- 

and nartbi hv other evidence party recorded 

^ d J 'by his predecessor and partly recorded by himself, or he 
may re-summon the witnesses and commence afresh : 

Provided that the accused person may, when the second Magistrate commen- 
ces his proceedings, demand that the witnesses shall bere-summoned and re-heard, 
in which case the trial shall be commenced afresh : 

Provided also that any Court of appeal or revision before which the case m.ay 
be brought, or, in cases tried by Magistrates subordinate to the Magistrate of the 
District, the Jlagistrate of the District, without appeal, may set aside any convic- 
tion passed on evidence not wholly recorded by the Magistrate before whom the 
conviction was had, if such Court or Magistrate is of opinion that the accused 
person has been materially prejudiced thereby; and may order a new trial. 

Commitments, on cui- , Whenever, from any cause a Magistrate 

dencc partly recorded hy 9^ this Act 

one officer and nartlv hv to complete the proceedings himself, any 

anothir, valid^ ^ other Magistrate having jurisdiction to inquire and 

’ to commit may complete the case and proceed ns if 

he had recorded all the evidence himself. 

Code of 1861 — Nil. 


2. (’92-96) 1 Upp Bur Rul 241 (243), Queen-Empress v. Nga Faih Hnnue. 

Note 19 

1. (’03) 1903 Pun Re No. 12 Cr, p. 32 (33), Allah Bakhsh v. Emperor. 

2. (’07) 6 Cri L Jour 289 (290) : 4 Low Bur Rul 53, Nga Pya v. Emperor. (In this 
case one of the accused was sentenced to five years’ imprisonment.) 

(’69) 1869 Pun Re No, 16 Cr, p. 31 (32), Bhag Singh y. Groton. (Sentence of three 
years’ rigorous imprisonment.) 

3. (’07) 6 Cri L Jour 289 (290): 4 Low Bur Rul 53, Nga Pya v. Emperor. 

(’73) 1873 Pun Re No. 2 Cr, p. 3 (3), Grown v. Eahim. 

See also S. 34 Note 3 and S. 408 Notes 4 and 7. 
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act on the evidence so recorded by his predecessor, or Section 350 
partly recorded by his predecessor and partly recorded 
by himself ; or he may re-summon the witnesses and 
recommence the inquiry or trial : 

Provided as follows : — 

(a) in. any trial the accused may, when the 
second Magistrate commences his proceed- 
ings, demand that the witnesses or any of 
them be re-summoned and re-heard ; 

(h) the High Court, or, in cases tried by 
Magistrates subordinate to the District 
Magistrate, the District Magistrate may, 
whether there be an appeal or not, set 
aside any conviction passed on evidence 
not wholly recorded by the Magistrate 
before whom the conviction was held, if 
such Court or District Magistrate is of 
opinion that the accused has been mate- 
rially prejudiced thereby, and may order 
a new inquiry or trial. 

(2) Nothing in this section applies to cases in 
which proceedings have been stayed under section 346 
or in which proceedings have been submitted to a 
superior Magistrate under section 349. 

(3) When a case is transferred under the provi- 
sions of this Code from one Magistrate to another, 
the former shall be deemed to cease to exercise juris- 
diction therein, and to be succeeded by the latter 
within the meaning of sub-section (1). 

Synopsis 

10a. Witnesses cxamincci on commis* 
sion — Applicability of proviso. 

10b. Proviso, if applies to mainten- 
ance proceedings. 

11. Duty of Magistrate under 
proviso (a). 

12. Re-commence the inquiry or 
trial. 

13. From what stage inquiry may 
be re-commenced. 

14. Case coming again before origi- 
nal Magistrate. 

14a. Transfer of a case from a Bench 
of Magistrates to a Magistrate. 

15. Proviso (b) — Prejudice to the 
accused. 

16. Sub-section (2). 

17. Sub-section (3) — Transfer of 
cases. 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

2a. Applicability of the section to 
summary trials. 

3. “Ceases to exercise jurisdic- 

tion.” 

4. “ Is succeeded by another 

Magistrate.” 

5. “May act on the evidence so 

recorded.” 

6. Delivery of judgment of pre- 

decessor. 

7. Proviso (a). 

8. Application for re-hearing, 

when to be made. 

9. Who can demand de novo trial. 
10. Proviso, if applicable to in- 
quiries. 
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Section 3S0 
Hotel 


Accused’s statement taken 
Magistrate — Committal by successor — 
Admitted in sessions under S. 287. 
See Note 5. 

Applicability to enquiries. See Notes 2 
and 10. 

Case also transferred with the Magis- 
trate. See Note 2. 

Consent of counsel immaterial. See 
Note 2. 

Death of Magistrate. See Notes 2 and 4. 

Defamation — Examination of complain- 
ant afresh. See Note la. 

Dc novo trial and mere re-bearing of 
witnesses. See Note 12. 

Details as to refusal — Needed. See Note 7. 

Directions of High Court. See Note 12. 

Effect of dc novo trial on prior charge. 
See Note 13. 

Effect of S. 117, sub-s. (2). See Note 10. 

Evidence by JIagistrate before reference 
under S. 346. See Note IG. 

Evidence by Magistrate before reference 
under S. 349. See Note 16. 

Evidence by Magistrate with no juris- 
diction. See Note 2. 

Evidence wholly taken by another Magis- 
trate. See Note 2. 

Exhibiting prior depositions insufBcient. 
See Note 12. 

Expenses of do novo trial. See Note 7. 

Failure, to inform accused of his right, 
curable irregularity. See Note 11. 

First class Magistrate — Subordinate to 
District Magistrate. See Note lo. 

Fresh hearing and not mere cross-exa- 
mination. See Note 12. 

Inquiry re-commenced — Prior evidence 
not to be relied upon. See Note 5. 

Judgment after cessation of jurisdiction. 
See Note 6. 

Mere absence of Blagistrate — No cessa- 
tion of jurisdiction. See Note 3. 


No prejudice. See Note 2. 

No re-hearing of merely arguments. See 
Note 7. 

Non-applicability to committals. See 
Note 2. 

Non-applicability to Sessions Judges, 
See Note 2, 

Object of the section. See Note 12, 

Objection by the accused — Immaterial. 
See Note 15. 

Option exercised can be retracted. See 
Note 8. 

Option to accused — Only once. See 
Note 8. 

Part-heard trials. See Note 3. 

Re-calling not wanted at framing charge 
— Immaterial. Note 7, 

Refusal of do novo trial — Incurable 
defect. See Note 7. 

Re-hearing and not reading out of prior 
statement. See Notes 7 and 12, 

Re-hearing — Prior proceedings unal- 
tered. See Note 13. 

Remand merely for further evidence — 
Section applies. See Note 7. 

Section 33, Evidence Act, applies. See 
Note 7. 

Section 437 and this section. SeeNoteo, 

Shifting of jurisdiction — No automatic 
removal of cases. See Note 3. 

Successive transfers. See Note 2. 

Successor — Meaning. See Note 4, 

Successor — No powers under S. 203 or 
S. 202. See Note 13, 

Transfer after discharge and before re- 
trial, See Note 2. 

Transfer before hearing. See Note 2. 

Transfer of case to another Court. See 
Notes 3 and 17. 

Undertaking against de novo trial — 
Repudiation. See Note 7. 


Ollier Topics (miscellaneous) 
by one 


4. Legislative changes. 

Code of 1861 — The Code of 1S61 contained no corresponding 
section and hence, 'when a Magistrate Y’as transferred pending a 
part-heard case, the same had to be heard de novo} But even under 
that Code, it was held that in inquiries preliminary to commitment it 
would be waste of time and vexation to the .witnesses to insist on their 
being examined again in all cases.^ 

Code of 1872 — Section 328 contemplated cases in which only 
Ipart of the evidence had been recorded by the outgoing Magistrate; it 


Section 350 — Note 1 

1. (’69) 4 Mad H 0 R App xlii (xliii) : 1 Weir 469. 

(’70) 2 N W P H 0 R 468 (470), Queen v. Kullian Singh, (Joint Magistrate going 
on leave — District Magistrate bringing the case on his own file and deciding it 
is not legal.) 

(’67) 8 Suth W R Or 59 (59), Queen v. Poorno Ghunder Doss. (Where a prisoner 
is convicted by a Magistrate on evidence recorded by another the defect cannot be 
cured by evidence being recorded again without setting aside the prior conviction.) 

2. (’67) 7 Suth W R Or L 3 (4), In re SMboo Eoorul. 
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did not contemplate cases whore the whole of the evidence had been 
recorded by the first j\Iagistrate.® 

Under the first proviso to S. S2S it would seem that where the 
accused exercised his option and had the witnesses re-summoned, the 
trial had to commence afresh. 

The case of one Magistrate succeeding another pending an enquiry 
preliminary to commitment was provided for separately by s. 329 of 
the Code of 1872. 

Code of 1882 — The wording of the section was appropriately 
altered to cover not only cases w'here a part of the evidence had been 
recorded, but also cases where the whole evidence had been recorded 
by the outgoing Magistrate, 

While under the Code of 1872 power to set aside the conviction 
on the ground of prejudice to the accused was given to all Courts of 
appeal and revision and to the District Magistrate, s. 350 of the Code of 
1882 mentions only the High Court and the District Magistrate having 
.such power. 

Act XVIII of 1928 — The words “or in which proceedings have 

been submitted under s. 819” have been added to sub-s. (2) and 

this addition makes it clear that such proceedings also are not covered 
by this section. Sub-section (.3) has been added and sets at rest the 
•question whether the provisions of the section applied to cases where 
the Magistrate ceases to exercise jurisdiction by reason of the transfer 
■of a case from his file. The amendment endorses the view that had 
been followed already by the majority of Courts, that such cases also 
come within the scope of the section. 

2. Scope and applicability of the section. — It is a general 
principle of law that only a person who has heard’ the evidence in the 
■case is competent to decide whether the accused is innocent or guilty.^ 
This section is another excei^tion to that rule and has been introduced 
imrely for administrative convenience.^® See also S, 349 Note 2. It is 
•obviously intended to meet the case of transfers of Magistrates from 
■one district to another, and to prevent the necessity of trying from the 
beginning all cases which may be part-heard at the time of such 
transfer.® It applies as much to cases in which a Magistrate ceases 
to exercfse jurisdiction by reason of the transfer of a case to another 


3. See Note 2. 


Note 2 


1. (’38) AIR 1938 All S36 (537): I L R (1938) All 791 : 39 Cr. L. J, 978, Shyavia 
Pado Deb v. Sunder Das. 

■(’37) 1937 Mad W N 1215 (1247), Maddeem Sahib v. Emperor. 

.(’37) AIR 1937 N.ag 147 (148):-38 Cri L Jour 697 ; I L R (1937) Nag 538, Sardari 
Lai V. Emperor. (It is desirable for the proper administration of justice that 
normally, the Magistrate who passes the final order should be the Magistrate 
who has iieard all the evidence.) 

la. (’05) 2 Cri L Jour 820 (823) : 1 Nag L’R 187, Ladya v. Emperor. (Like all 
statutory exceptions to the rules of common law this section must be strictly 
construed.) ' 

■(’89) 1889 Eat 472 (472), 'Queen-Empress v. Sesha. 

H. (’93) 20 Cal 870 (873), Hardwar Singh v. Khega Ojha. 


Section 350 
Notes 1-2 


2Cr.l23. 
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Section 3S0 
Note 2 

/ 


Court as to eases in •wliich the Magistrate ceases to exercise jurisdiction 
by reason of his own death or transfer to another post.® 

The section is T;\’ide enough to cover every trial or enquiry under 
the Code'* and is applicable to summons-cases as well as to warrant- 
bases'.® Its application is, however, limited to Magistrates; the section 
does not cover trials before Sessions Judges, so that a Sessions Judge is 
not empowered to try a ease in which part of the evidence has not been 
recorded by himself.® Not even the accused’s consent will give the 
Sessions Judge such jurisdiction.^ But where a sessions trial had not 
begun, hut only the preliminary proceedings of swearing in the jury 
and reading out of the charges to them had been gone through before 
a change of Judge took place,- it was held that the successor could 
conduct the trial without going through the preliminary proceedings 
over again.® 

The application of the section is not confined to the single 
occurrence of one Magistrate succeeding another as may he suggested 
by the use of the word “second” in proviso (a). On principle, if a 
second Magistrate can act on evidence recorded by his predecessor, 
there seems to be no reason why a third Magistrate should not act 
on evidence recorded by his predecessors.® 


3. See Note 17. 

4. (’10) 11 On L Jour 440 (440): 7 I G 54: 37 Cal 812, .47m Sheilchv.Jiiu Sheikh 
(Proceedings under S. 145 is an enquiry and S. 350 applies.) 

(’08) 9 Cr.L.J. 278 (279): 1 1 C 336 (Cal), Ali Mahomed v. Tarak Chandra (Do.) 
(’24) AIR 1924 Pat 786 (786 , 787): 25 Cr.L.J. 89, Sondi Singh v. Govind Singh. 
(S. 350 applies in part to proceedings under S. 145.) 

(’79) 4 Cal L E 452 (454), Btiroda Eant v. EorimuMi. (Applies to security pro- 
ceedings.) 

(’25) AIR 1925 Oudh 228 (229): 27 Oudb Gas 323: 25 Cri L Jour 1380, BaijNath 
V. Emperor. (Do.) 

(’07) 6 Gri L Jour 1 (5): 11 C W N 789, Wahid Ali Khan v. Emperor. (Do.) 

(’25) AIR 1925 All 245 (245): 25 Cri L Jour 651, Basanti v. Emperor. (Applies to 
enquiries under S. 247, U. P. Municipalities Act.) 

[But see (’75J 23 Sutb AV R Cr 62 (63), Gnru Charan Sen v. Kali Nath. (Decided 
witb reference to S. 530 of the Code of 1872,)] 

5. (’25) AIR 1925 Oudb 228 (229):270C 323:25 Cr.L.J.1380,Ba!yI7af/tv.^?7Hpc?-or, 

6. C81) 3 Mad 112 (113) : 2 "Weir 430, Tarada Baladuv. Queen, 

(’94) 7 C P L R Cr 1 (2), Empress v. Kahiram. 

(’74) 21 Sutb W R Cr 47 (47), Queen v. Gopi Noshyo. 

(’90) 1890 Pun Re No. 1 Cr, p. 1 (2), Bula Singh v. Empress. (Such defect cannot 
be cured by S. 537.) 

(’12) 13 Cri L Jour 861 (862) : 35 All 63 : 17 I C 797, Badri Prasad v. Emperor^ 
(’02) 26 Bom 50 (53) : 3 Bom L R 558, King-Emperor v. Sakharam Pandurang. 
(’75) 23 Sutb W E Cr 59 (60), Queen v. Bughoonath Bass. 

7. (’75) 23 Sutb W R Cr 59 (60), Queen v, Bughoonath Bass. 

(’90) 1890 Pun Re No. 1 Cr, p. 1 (2), Buta Singh v. Empress, (Defect is a fatal 
one and not a mere irregularity.) 

(’01) 26 Bom 50 (53) : 3 Bom L R 558, King-Emperor v. Sakharam Pandurang. 
(’08) 8 Cri L Jour 121 (123) : 8 C. L. J. 59, Burga Charan v. Emperor, 

(’30) AIR 1930 Rang 354 (354) : 32 Cr. L. J. 115, Nga San Tin v. Emperor, 

8. (’27) AIR 1927 Bom 161 (162) : 28 Cr. L. J. 402, Emperor v. Borah ji Pestonji; 
See also S. 286 Note 2. 

9. (’38) AIR 1938 Nag 288 (289) : 39 Gri L Jour 815 : I L R (1939) Nag 79, Moii 
Shankarlal v. Keshrichand. (Each transfer gives accused fresh chance of exer- 
cising bis right under proviso to S. 350 — Word ‘predecessor’ means ‘predecessors’' 
where there are more than one.) 

(’24) AIR 1924 Mad 227 (228) : -47 Mad 245 ; 25 Cri L Jour 566, Govindan Nair 
V, Krishnan Nair, 
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Nor is there any distinction between cases where there has been Section 350 

a change of Slagistrates in the course of the enquiry in the original Note 2 

Court and cases where the inquiry has been closed by one Magistrate 

in the original Court by an order of discharge and then re-opened 

by the Sessions Judge when another Magistrate has succeeded.’® See 
also Note 5. 

This section does not purport to deal with cases in which process 
has been issued by a Magistrate who is transferred before the cases 
come up for hearing. But it has been held that a similar rule must 
prevail and that if jurisdiction may as a matter of course he exercised 
by the successor after evidence has begun, there seemed no reason whj’ 
it should not he exercised where it has not been commenced.” 

"Where a Magistrate is transferred pending a trial, but the case is 
also transferred to his file for completion by him, there is no necessity 
for a de novo trial, there being no change of Magistrates, and the 
judicial mind brought to bear on the case throughout being the same. 

Neither this section nor any other provides for such a case.’" 

Similarly, where a Bench of Magistrates consisting of A and B 
hears a case but the depositions are recorded by A and subsequently 
the Bench is dissolved and the case is transferred to A alone sitting 
singly, this section does not aiiply and he is not bound to re-bear the 
witnesses already examined by him.’-“ See also Note 11. 

This section does not permit of a commitment by a Magistrate 
upon evidence recorded partly by himself and partly by a Magistrate 
who has not ceased to exercise jurisdiction.’^ 

Section 32S of the Code of 1872 was more restricted in its scope 
than the present section, and did not allow of one Magistrate’s deciding 
a case upon evidence wholly recorded by another.” But on principles 
analogous to S. 328, the High Court declined to interfere when the 
accused was not prejudiced.’® 

"Where evidence has been recorded wholly or irartly by a Magistrate 
who has no jurisdiction, and the case is then transferred to the file of 
a Magistrate having jurisdiction, this section does not apply, and such 
evidence cannot be legally considered by the latter Magistrate; the 
trial must be held de novo.^^ 

10. (’31) AIR 1931 Mad 488 (489) ; 64 Mad 512 : 32 Cri L Jour 635, Lalcshinireddy 
V. Muni Reddy. 

(’27) AIR 1927 Pat 5 (6) : 27 Cri L Jour 1125, Daroga Singh v. Emperor. (Case 
remanded by appellate Court for further evidence — Transfer of Magistrates in 
the meanwhile — New Magistrate is bound to hold de novo trial at the request of 
the accused.) 

11. (’93) 1893 Eat 652 (654), Qjieen-Empress v. Govinda, 

12. (’98) 22 Mad 47 (48) : 2 Weir 430, Qtiecn-Empress v. Sri Alioballamatam. 

See also Note 14. 

12a. (’35) AIR 1935 Cal 287 (288, 289) : 62 Cal 266 : 36 Cri L Jour 857, Abdttl 
Hakim v. Fom Mia. 

13. (’93-1900) 1893-1900 Low Bur Rul 52, Quee7i-Empress v. Nga Shwe The. 

14. (’75) 23 Suth W E Cr 59 (60), Queen v. Rughoonath Dass. (Obiter.) 

(’77) 1877 Rat 124 (125), Queen-Empress v. Bhikaiji. 

15. (’75) 24 Suth W E Cr 12 (13), Thakur Dass Manghi v. Namdur Mundul. 

16. (’28) AIR 1928 Cal 183 (183):55 Cal 65:29 Cr.L.J.464, Budhu Tatua v. Emperor. 



1988 CONVICTION ON PARTLY RECORDED EVIDENCE [CH. 24. 


Section 350 
Notes 2a-3 


2a. Applicability of the section to summary trials. — The 
Nagpur High Court bolds that this section applies to summary trials.^ 
The opposite view is held by the Sind Judicial Commissioner’s Court.^ 
The conflict of views arises from the fact that this section applies to cases 
where the evidence has been recorded wholly or partially by the first 
Magistrate whereas the recording of evidence is dispensed with under 
the law in the ease of summary trials. According to the Nagpur High 
Court, notwithstanding this, if evidence is recorded, as a matter of fact, 
in a particular case, there is no reason why this section should not 
apply to it. The Sind Court thinks that such evidence does not form 
part of the record and cannot be taken into consideration under this 
section. 

Where a case is summarily tried by a Magistrate and before the 
trial is complete the case is transferred to another Magistrate having 
no power to try cases summarily, the latter Magistrate must commence 
the trial dc oiovo. The reason is that a case cannot he tried summarily 
as to a part of it and in the ordinary way as to the rest of it.^ 

3. “Ceases to exercise jurisdiction.” — Where a Magistrate is 
transferred from one district to another, his jurisdiction ceases in the 
former district when the transfer takes effect,^ and he can no longer 
he held to he the presiding officer of the Court from which he was 
transferred.” With his transfer his office qua the exercise of jurisdiction 
in any particular case in which he was engaged is vacated.® 

But the words “ceases to exercise jurisdiction therein” do not 
mean that the Magistrate should have ceased to occupy the 
Ijost, hut mean that he should have ceased to exorcise jurisdiction in 
the enquiry or trial} Thus, the words would apply even to cases where 
the Magistrate’s connexion with a part-heard case is terminated by the 
transfer of the case to the file of another Magistrate.® See Note 17. 


Note 2a 

1. (’40) AIR 1940 Nag 2.39 (240) : 1940 N L J 321 (322) ; 41 Or L .T 782, Emperor 
V. Durga Prasad. (Where only scanty notes of evidence are made they need not 
bo kept on the record and cannot be relied on.) 

2. (’36) AIR 1936 Sind 40 (40) ; 37 Ci*.L.J.45d, Emperor x. Hemandas Devansingh, 
(Section 350 relates to jurisdiction and an error in jurisdiction is not a mere 
irregularity.) 

3. (’32) AIR 1932 Mad 505 (507) : 33 Or. L. J. 053 : 55 Mad 79, Nannier v. Dasalier. 

Note 3 

1 . (’81) 3 All 503 (565, 566) ; 1881 A W N 37 (FB), Empress of India v. Anand 
Sarup, (Spankie, J., dissenting.) 

(’02) 15 CPLRCr 15(16), Emperor v. Dhondu Singh. (Order passed by a Magis- 
trate after his successor had taken charge set aside.) 

(’96) 19 All 114 (115) : 1896 A W N 195, Balwani v. Kishen. (Do.) 

(’13) 14 Cri L .Tour 239 (240) : 19 Ind Gas 335 (All), Hira Lai v. Emperor. 

2. (’24) AIR 1924 All 770 (771) : 46 All 851 : 25 Cr.L. J. 1277, Emperor v. Baldeo. 

3. (’10) 11 Cr.L.J. 440 (440): 7 I. C. 54: 37 Oal 812, Ann Slieilch v. Jiize Shcilch. 

4. (’12) 13 Ori L Jour 218 (220) : 14 Ind Gas 314 : 39 Oal 781, Kudrutullah v. 
Emperor. (Dissenting from 12 All 66.) 

(’06) 4 Cr.L.J. 140 (142) : 1906 A'W’N201 : SAL J825, Emperor v. Sajjad Husain. 
(Trial commenced by the same Magistrate while aeting as District Magistrate 
but completed as first class Magistrate — Held that Magistrate had jurisdiction,) 

5. (’17) AIR 1917 U B 11 (11): 2 U B E 108: 17 Cr.L.J. 401(401), Barachix. Emperor. 

(’20) AIR 1920 Pat 693 (694) : 22 Cri L Jour 82, Rupa Singh v. Emperor. 

(’09) 32 Mad 218 (219): 9Cr,L.J.146: 1I.C.54, PalaniandyGonndan x. Emperor. 
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A mere shifting of local areas from the jurisdiction of one ilagis- 
trato to that of another does not automatically remove cases from the 
file of the former, and the former will not automatically cease to have 
jurisdiction over such cases.“ 

Nor does a Magistrate cease to have jurisdiction in a case merely 
by absenting himself from a subsequent hearing^ 

4. “Is succeeded by another Magistrate.” — When a new 
officer is appointed to any magisterial office he becomes the successor 
of the outgoing Magistrate.^ Further, when a case is "transferred from 
the file of one Magistrate to that of another, the former is succeeded 
by the latter in the sense that the latter exercises the jurisdiction over 
the ease which had been exercised by the Magistrate who had begun 
it.- See Note 17. 

On the death of a Magistrate empowered under S. 80 of the Code, 
the District Magistrate, being the only remaining Magistrate in the 
district having powers under that section, took upon his file a case 
which was being tried by the deceased Magistrate. It was held that the 
District Magistrate must be regarded as having succeeded the deceased 
within the meaning of this section.® See also Note 14. 

5. “May act on the evidence so recorded.” — When the 
accused persons do not insist upon a rc-lieariiuj of the witnesses, 
a Magistrate succeeding another is entitled to act on the evidence 
recorded by his predecessor or partly by his predecessor and partly 
by himself.^ 

The undermentioned cases® which held that when a case is 
remanded for further enquiry to another Magistrate by a Court of 

(’08) 7 Cri L Jour 220 (221) : 12 C TV N 41G : 7 G L J 488 : 35 Cal 457, Mohesh 
Chandra v. Emperor. 

(’14) .VIB 1914 All 45 (46) : 15 Cri L Jour 354 ; 36 All 315, Emperor v. Nnnhua. 

6. (’12) 13 Cri L Jour 203 (204) : 14 Ind Cas 203 (All), Mt. MiiUani v. Emperor. 

7. (’23) AIB 1923 Oudh 163 (163) : 25 Cr. L. J. 198, Brij Bhuhan v. Bam Kirat. 

Note 4 

1. (’93) 1893 Eat 652 (654), Queen-Empress v. Govinda. 

(’09) 9 Cri L Jour 278 (280) ; 1 Ind Cas 336 (Cal), Ali Mahomed Khan v. Tarak 
Chandra. (When there is only one Deputy Magistrate and he is transferred it is 
reasonable to regard the now Magistrate as his successor.) 

2. (’10) 11 Cr.L.J. 440 (440) : 7 I. C. 54:37 Cal 812, Ann Sheikh v. Jiiu Sheikh. 

3. (’17) AIR 1917 Nag 63 (64) : 19 Cr. L. J. 705, Gorelal v. Emperor. 

Note 5 

1. (’38) AIR 1938 Mad 742 (743) ; 39 Cr. Ii. J. 828, In re Earichandra Reddy. 
(’12) 9 All L Jour 3:1 (S?:). 

(’21) AIR 1921 All 122 (122) : 22 Cri L Jour 406, Bam Devi v, Govind Sahai. 
(Evidence recorded partly by his predecessor and partly by Magistrate.) 

(’21) AIR 1921 Pat 472 (473), Ramlakhan Mahto v. Emperor. (Do.) 

(’91) 5 C P L E Cr 20 (25), Empress v. Ramdayal. (Evidence wholly recorded by 
first Magistrate.) 

[Sec (’12) 13 Cri L Jour 120 (121) :13 I. C. 776 : 38 Cal 828, Amodinidaseey. 
Darson. (Case withdrawn by sub-divisional Magistrate from Bench of Magis- 
trates after some witnesses for prosecution had been examined — Sub-divisional 
Magistrate discharging accused on ground that no evidence had been produced 
— Eeld that the sub-divisional Magistrate ought to have considered the 
evidence recorded by the Bench of Magistrates.)] 

2. (’92) 6 C P L E Cr 11 (12), Empress v. Dulzsha. 

(’12) 13 Cri L Jour 255 (255) : 14 Ind Cas 607 (Ali), Ram Dial v. Emperor, 
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revision, the Magistrate must hear the evidence over again, are not 
really restrictive of the scope of S. 350, but are based upon the inter- 
pretation therein placed on the words “further inquiry” in S. 486. 

But he cannot re-commence the enquiry and at the same time 
rely upon evidence already recorded.® 

A statement of an accused was recorded by a Magistrate who 
was thereafter transferred. The case was subsequently committed to 
sessions by his successor. It was held that the statement, though not 
recorded h}’' the committing Magistrate, could nevertheless, in view of 
S. 350, be admitted in evidence in the sessions case under S. 287.^ 

6. Delivery of judgment of predecessor. — Section 350 gives 
a Magistrate jurisdiction under certain circumstances to decide a case 
upon evidence recorded by his predecessor, but does it give him a 
jurisdiction to deliver a judgment written by the latter? According 
to the Calcutta High Court it does not, the reason being that the 
Magistrate who makes himself responsible for the judgment, must 
always be the Magistrate who, before delivery thereof, had considered 
the evidence on record fairly and had also listened to the argurqents, 
if any, of the accused.^ The Rangoon High Court also agrees with this 
view but points out that if there is no demand for a new trial by the 
accused the succeeding Magistrate may take the judgment of his 
predecessor and compare it with the evidence recorded in the case 
and if ho finds that it expresses what ho himself would have decided 
in the case, he may deliver it as his own judgment.® 

The High Court of Madras and the Chief Court of Oudh take the 
-opposite view, viz,, that there is no irregularity in a Magistrate’s 
IDronouncing the judgment of his predecessor.® At the same time, the 
Madras High Court makes it clear that a Magistrate cannot be 
compelled to pronounce a judgment of his predecessor and thereby 
adopt ’it as his own.^ The Allahabad High Court has considered the 

3 . (’27) AIR 1927 Lah 233 (238) ; 28 Cri L Jour 302, Karlar Singh v. Emperor. 
(’03-04) 2 Low Bur Rul 17 (IS), King-Emperor, v. Nga Pc. 

See also S. 348 Note 11. 

4 . (’26) AIR 1926 Lali 271(271):7 Lah 70:27Cr.L. J. G21 ,Ghulam J anncl v. Emperor. 
See also S. 287 Note 3. 

Note 6 

1 . (’26) AIR 1926 Cal 537 (539) : 27 Cr.L. J.406, Mahomed Bafigue v. Emperor. 
(’31) AIR 1931 Cal 637 (638) : 33 Cr. L. J. 60, Jogcshchandra v. Surendra. 
(’24) AIR 1924 Cal 55 (55) : 50 Cal 664 :24 Cr.L. J. 489, Bais7iabCharan v.Aviin 

Ali. 

2. (’39) AIR 1939 Rang 249 (250, 251) : 1939 R L R 570 : 40 Cri L Jour 829, 
Ghinnayar v. Maimg Mya Thi. (Succeeding Magistrate delivering judgment 
written by his predecessor without adopting it as his own judgment or signing or 
dating it — Detect is not mere irregularity curable under S.637.) 

(’31) AIR 1931 Cal 637 (638) : 33 Cr. L. J. 60, Jogeshchanda -v. Surendra Mohan, 

3 . (’08) 7 Cr. L. J. 459 (459) : 18 M L J 197, In re Sanhara Pillai. 

(’33) AIR 1933 Mad 251 (251) : 34 Cr. L. J. 117, In re China Soniai/ya. 

(’25) AIR 1925 Oudh 62 (63) : 28 Oudh Gas 109 : 25 Cr. L. J. 1075, Chandiha 
Prasad v. Emperor. 

iSec also (’17) AIR 1917 Mad 340 (341): 40 Mad 108 : 17 Cr.L. J. 166(167), In re 
Savarimutlm Pillia. (Whether it is legal for a Magistrate to pronounce his 
predecessor’s judgment in face of demand for de novo trial doubted.)] 

4 . (’17) AIR 1917 Mad 340 (341) : 17 Cri L Jour 166 (167) : 40 Mad 108, In re 
Savarimutlm Pillia. (There is no specific provision in the Criminal Procedure 
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procedure as being at most an irregularity curable under S. 537 in the 
absence of prejudice to the accused.® The Lahore High Court has held 
a similar view in the undermentioned cases.® 

The Madras and Lahore High Courts have held in the cases 
cited below^ that even where the accused demands a re-hearing the 
Magistrate is entitled to refuse his request and deliver the judgment 
written by his predecessor. This view proceeds on the ground that the 
trial must be deemed to have ended on the writing and signing of the 
judgment by the first Magistrate and the mere pronouncing of the 
judgment is no part of the trial. But in the undermentioned decision® 
the Madras High Court considered it very doubtful if a re-hearing 
could be refused if it was demanded by the accused. The Oudh Chief 
Court has also held that a re-hearing cannot bo refused if it is 
■demanded by the accused on the ground of there having been a change 
in the Magistrates.®® 

There is, however, certainly no provision in the Code for delivery 
•of a judgment written by a Magistrate after he had ceased to have 
jurisdiction in the district;® a judgment so UTitten is in fact no 
judgment at all.^® 

7. Proviso (a). — The discretion given to a JIagistrate by sub-s. (l) 
to act or not to act in a trial upon evidence recorded by his predecessor 
is controlled by this proviso,^ Under this proviso the accused is entitled 
•to demand that witnesses alreadj’ examined be re-called and re-heard.® 
As to whether he is entitled to demand that witnesses examined on 
commission be re-examined, see Note lOa. Refusal by a Magistrate to 


Code corresponding to 0. 20 B. 2, Civil Procedure Code, under vliich the 
successor of a Judge can be said to be the moutbpieoe of bis predecessor.) 

-5. (’23) -4IB 1923 Ail 276 (277) : 24 Cr. L. J. 173, Nur Muhammad v. Emperor. 
(1889 All W N 181, distinguished.) 

6. (’40) AIB 1940 Lab 289 (290); 41 Cr. L. J. 808, Hamam Singh v. Emperor. 
(’39) AIR 1939 Lab 21 (22) ; I L B (1938) Lab 567 : 40 Cr. L. J. 288, Qian Singh 

V. Amur Singh. (Slagistrate signing judgment written by him in absence of 
accused and keeping it for pronouncement by bis successor — Judgment is deliver- 
ed within S, 306 (3) and the failure to pronounce it is a mere irregularity.) 

7. (’39) AIB 1939 Lab 21 (22) : 40 Cri L Jour 288 : 1 L E (1938) Lab 567, Gian 
Singh v. Ajaor Si7ip/{.(OnceMagistratesignsjudgmentwritten by him, be delivers 
it and trial is over — Mere fact that successor pronounces it makes no diSerenoe 
— S. 350 does not apply.) 

(’33) AIE 1933 Mad 251 (251) : 34 Cr. L. J. 117, In re China Somayya. 

[See also (’38) AIR 1938 All 102 (106) : I L E (1938) All 157 : 39 Cri L Jour 345, 
Bahshi Bam v. Emperor. (Judgment is not part of trial.] 

S, (’17) AIE 1917 Mad 340(341): 17Cr.L.J.166:40Madl08,l7i re Savarimutlm. 
‘Sa. (’25)AIE 1925 Oudh 62(63): 28 0 0109:250r.L.J. lQ15,Chandiha v. Emperor. 

9. (’24) AIE 1924 Cal 55 (55): 50 Cal 664; 24 Cr. L. J. 489, Baisnah v. Amin Ali. 

10. (’17) AIR 1917 CalSlO (310): 18 Cr.L.J. 10(11), Cka7:dfraNiskorcv. Emperor. 
See also S. 12 Note 7 and S. 366 Note 3. 

Note 7 

1. (’37) AIR 1937 Nag 147 (148) : 38 Cr. L. J. 697 : ILE (1937) Nag 538, Sardari 
Lai V. Emperor. 

(’30) AIE 1930 Nag 59 (60) ; 31 Cr. L. J. 282, Emperor v. J. B. Sane. (The right 
to be exercised by the accused under this proviso can be exercised only at the 
time when second Magistrate commences bis proceedings.) 

(’34) AIE 1934 Oudh 324 (325) : 35 Cr. L. J. 1147, Mansoor Ali v. Ahdul Salam. 
-2. (’37) AIE 1937 All 438 (439) : 38 Cri L Jour 804, Mahiab Singh v. Emperor. 

(This applies to inquiries under S. 110 also.) 

(1900-02) 1 Low Bur Rul 139 (140), XJ Waradama v. Croton. 
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Section 350 re-summon witnesses required by tbe accused is a defect which is not- 

Note? curable by S.537.'’ The Madras High Court has, however, held that 

proviso (b) applies to such cases and that the proceedings are not 
vitiated in absence of prejudice.®'' But subject to giving effect to this 
right of the accused the option lies with the Magistrate to start the 
inquiry or trial all over again or not."* The accused has no right to 
insist that there shall not be a de novo trial or inquiry and if the 
Magistrate begins the proceedings anew against the wishes of the 
accused, the Magistrate’s action is not without jurisdiction.® In such a 
case no question of prejudice to the accused arises,® 

The proviso does not apply unless the accused as/rs for a re-hearing’’ 
and where a trial is impeached on the ground that a re-hearing w'as 
refused, it is insufEcient to make a general allegation of such refusal, 
without any specific allegation as to the date when and the person to 
whom the application W'as made, and the order thereon.® 

The mere fact that at the time of the framing of the charge the 
accused stated that he did not wish the witnesses to be re-called should 
not deter the Magistrate’s successor from acting under this section,® and 
if a case is remanded for further inquiry, and in the meanwhile there 
is a change of Magistrates, the new Magistrate is bound to accede to 
the accused’s request under this proviso, notwithstanding that the 
remand had been made only for recording further evidence.’® 

3. (’98) 25 Cal 863 (868) : 2 0 W N 465, Govier Sirda v. Qiteen-Emprcss. (Tbe 
right o£ accused to recall some witnesses is not lost by his having previously 
made an application for the attendance of witnesses.) 

(’03) 1903 Pun Re No. 3 Or, p. 8 (9, 10), AiJiir Khan v. Emfcror. (Magistrate 
not asking the accused whether he wants the witnesses to be recalled is an irre- 
gularity curable by S. 537.) 

(’18) AIR 1918 L B 03 (63) : 9 L B R 92 : 19 Cr.L.J. 321, Enin Yin v. Than Pe. 
(’25) AIR 1925 All 245 (245) : 25 Cr. L. J, 051, Basanti v. Emperor. (Case under 

U. P. Municipalities Act.) 

(’21) AIR 1921 All 35 (30) : 22 Gri L Jour 608, Ghajju v. Emperor, (Order of ac- 
quittal passed after refusal is void in law.) 

[Sec also (’38) AIR 1938 Oudh 212 (213) : 39 Cr. L. J. 854 : 14 Luck 172. Sheo 
Bam Y. Emperor.'] 

3a. (’38) AIR 1938 Mad 724 (725) : 39 Cri L Jour 932, In rc Bamamitni Bcddi. 
(’37) 1937 Mad W N 1245 (1247), Naddeem Sahib v. Emperor. 

4. (’36) AIR 1930 Nag 153 (154) : 37 Cr. L. J. 983 : ILR (1936) Nag 92, Tuharam 

V. Emperor. 

5. (’38) AIR 1938 Oudh 218 (221) : 39 Cr. L. J. 858 : 14 Luck 156, Gur Dayal v. 
Sheo Dularcy. (Dissenting from AIR 1934 Oudh 324.) 

(’37) AIR 1937 Nag 147 (148) : 38 Cr. L. J. 097 ; ILR (1937) Nag 538, Sardarilal 
V. Emperor. (There is no provision in the Code which enables the accused to 
demand that witnesses examined by the Magistrate who has ceased to exercise 
jurisdiction shall not be re-summoned and re-heard.) 

(’35) AIR 1935 Mad 318 (319) : 36 Cr. L. J. 1205, Mndda Veerappa v. Emperor. 
[But sec (’34) AIR 1934 Oudh 324 (325) : 35 Cr.L.J. 1147, Manzoorr Ali v. Aldus. 
(’30) AIR 1930 Nag 59 (60) : 31 Cri L Jour 282, Emperor v. J. B. Sane.] 

6. (’38) AIR 1938 Oudh 218 (221) ; 39 Cr. L. J. 858 ; 14 Luck 156, Gur Dayal v. 
Sheo Dularey. 

7. (’18) AIR 1918 All 279 (281, 282) : 40 All 307 : 19 Cr. L. J. 378. Bam Bass v. 
Emperor. 

(’20) AIR 1920 Pat 693 (694) : 22 Cri L Jour 82, Biipa Svigh v. Emperor, 

8. (’23) AIR 1923 Cal 320 (320) : 23 Cr L. J. 502, Aziz Mandal v. Girish Chandra. 

9. (’12) 14 Cr.L.J.175 (176):19 I.C, 175:1912UBE151, AfffaPoTeijiv.Smpcror. 

10. (’27) AIR 1927 Pat 5 (6) : 27 Cri L Jour 1125, Daroga Singh v. Emperor. 
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If the accused or liis pleader in applying for a transfer undertakes 
not to exercise liis right under this proviso, and he repudiates such 
undertaking, the Magistrate to whom the case is transferred is bound 
to consider the accused’s application for ro-smnmoning and re-hearing 
the witnesses and is not controlled by anj’- directions in this regard by 
the Court transferring the case to him.^^ 

The accused’s right is to have the witnesses ro-suniinoned and 
rc-licard and not merely that their former statements be read out to 
him.^‘ He cannot be asked to jjay the expenses of re-summoning the 
witnesses.’^ 

The extent of the right of the accused is only to have the xuilnesses 
re-callcd and re-examined.^^ He is not entitled to demand a retrial as 
such.^^ It has been held that the accused is not entitled under the 
proviso to claim a re-hearing on the ground that his ■pleader's argu- 
ments were not heard by the previous Magistrate.^*' Where, after a 
charge is framed in the trial of a warrant-case the case comes before 
a new Magistrate and the witnesses are re-summoned and re-heard as 
required by the accused, he is not entitled to have the iwosecution 
witnesses re-called again for further cross-examination.^' Where the 
Magistrate has not exorcised his option of re-summoning the witnesses 
and recommencing the inquiry or trial, it is open to an accused who 
has demanded the re-summoning and re-hearing of witnesses under this 
proviso, to ask that the evidence of any particular witness should not 
be taken afresh.'® Where witnesses for prosecution are re-summoned 
for examination at the instance of the accused under this proviso, 

11. {’18) Ani l918 All 279 (281) : 40 All 307 : 19 Cri L Jour 378, Bam Das v. 
Emperor. (Obiter.) 

(’18) AIR 1918 Nag 22 (20) : 19 Cri L Jour 657, Jangilalv. Emperor. (Expression 
of intention by counsel in High Court not to claim ‘de novo' trial.) 

[See also (’30) AIE 1930 Lab 108 (170) : 31 Cr. L. J. 257, Qowardhan Dass v. 
Abbas AH. (Doubtful if Hagistratecanimposeconditionwhiloordering transfer.)] 

12 . (’20) AIR 1920 Lab 344 (344) : 22 Cri L Jour lid, Mangal Singh y. Emperor. 
(’18) AIR 1918 LowBur63(G3):9LBlt92 :19Cr.L.J.321,H7ii?i Yi7iv.r/ia7t'Pc. 

13 . (’15) AIE 1915 Low Bur 107 (107) : 15 Cri L Jour 687, Elias v. Eza Kiel. 
(’35) AIR 1935 Rang 108 (109) : 13 Rang 297 : 36 Cri L Jour 953, Maung Chit 

Tap T. Maung Tun Nxjtm. (Magistrate should, under discretion conferred by 
S. 544, order the expenses of witnesses to be paid by the Government.) 

See also S. 544 Note 1. 

14 . (’38) AIR 1938 Oudh 218 (221) : 39 Cr. L. J. 858 ; 14 Luck 156, Gur Dayal 
V. Shoo Dularcy, 

(’36)AIE193GNagl53(154):37Cr.L.J.983;ILR(1936)Nag92,7’7Jka7W7iv.E?7!pcror. 
(’33) AIR 1933 Mad 841 (842) ; 35 Cri L Jour 79, Bamanna v. Emperor. 

15 . (’36) AIE 1936 Nag 153 (154) : 37 Cr.L.J. 983 : ILR (1936) Nag92,2’7ikara7» 
V. Emperor. 

(’35) AIR 1935 Mad 318 (319) : 36 Cr. L. J. 1265, Mudia Veerappa v. Emperor. 

16 . (’25) AIR 1925 Oudh 62(63) : 28 0 0109 ; 25 Cr. L. J. 1075, Chandiha Prasad 
V. Emperor. (But it is submitted that the question as to the ground on which the 
accused applies for rehearing under this proviso is irrelevant,) 

17 . (’35) AIR 1935 Mad 268 (259) ; 37 Cv.D. 3. 150, Edward Philbertv. Emperor. 
(’33) AIE 1933 Mad 841 (842) ; 35 Cr. L. J. 79, In re Bamanna. 

18. (’35) AIR 1935 Mad 318 (319) : 36 Cri L Jour 1265, Veerappa v. Emperor. 
(But examination of witness not wanted by accused is only irregularity which will 
not vitiate proceedings in absence of prejudice to accused.) 

(’34) AIR 1934 Nag 209 (212, 213) ; 36 Cri L Jour 41, Ibrahim y. Emperor. (Pre- 
. vious depositions of particular witnesses taken as part of record with express con- 
sent of accused’s pleader and after due consideration if accused would be pre- 
judiced by such course — Held not illegal.) 
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tlie order in wliieli they should be exainined-in-ehief rests with the 
prosecution.^® 

This section in no way affects the provisions of S. 33 of the 
Evidence Act, and if a dc novo trial is conducted, but one of the 
witnesses cannot he re-summoned because he is dead, his evidence 
may, nevertheless, he admitted under S. 33 of the Evidence Act,®® 

8. Application for re-hearing when to he made. — The time 
when the accused maj-- apply under proviso (a) is when the second 
Magistrate commences Ms inoceedings ; that is, when the case is called 
on, with the Magistrate on the Bench and the accused in the dock, and 
the representatives for the prosecution and for the defence (if the 
•accused are defended) are present in the Court for the hearing of the 
■case.^ 

The option given to the accused can he exercised by him only 
once} An accused who has asked for a re-hearing of the witnesses can 
change his mind and leave the Court free to exercise its statutory 
option to act upon the evidence already recorded.® 

9. Who can demand de novo trial. — The proviso is entirely 
in the interests of the accused and it is for him to say who is to he 
re-summoned and re-heard. The complainant has no privilege under 
S. 350, and cannot demand a re-hearing.^ 

10. Proviso, if applicable to inquiries. — This proviso is 
limited to criminal trials and is not applicable to inquiries} Thusi 

19. (’34) AIR 1934 Nag 209 (211) : 36 Cri L Jour 41, Ibrahim v. Emperor. 

20. (’27) AIR 1927 Lab 332 (333) : 8 Lab 570 : 28 Cr. L. J. 451, Lchal v. Emperor. 
(Disapproving of AIR 1922 Lab 49.) 

Note 8 

1. (’98) 25 Cal 863 (865) : 2 G "W N 465, Gomer Sirda v. Queen-Empress. 

<’22) AIR 1922 Lab 49 (54) : 3 Lab 115 : 23 Cr. L. J. 330, Sahib Din v. Emperor. 
[See (’37) AIR 1937 Bom 55 (56) : 38 Cr.L.J. 250 : ILE (1937) Bom 211, Dagdu 
Govind Set v. Punja Vedu.l 

2. (’30) AIR 1930 Nag 59 (60) : 31 Cri L Jour 282, Emperor v, J. B. Sajie. 

3. (’38) AIR 1938 Nag 288 (289) : 39 Cri L Jour 815 : ILR (1939) Nag 79, Mali 
Shajiharlal v. Ecshrichand. (Accused claiming de novo trial before second 
Magistrate but waiving it before tbe third Magistrate — Third Magistrate can act 
on tbe evidence recorded by the first Magistrate.) 

(’26) AIR 1926 Mad 815 (816) : 27 Cri L Jour 659, In re Arulay. 

(’25) AIR 1925 Mad 317 (317) ; 26 Cri L Jour 526, In re Vndigalapudi Gadu. 

[But see (’30) AIR 1930 Nag 59 (60) : 31 Cri L Jour 282, Emperor v.-J. B.Sane.] 

Note 9 

1. (’38) AIR 1938 Oudb 218 (220) : 39 Cri L Jour 858 : 14 Luck 156, Gitr Dayal 
V. Sheo Dularey. (Though be can put before tbe Magistrate reasons ■why tbe pro- 
ceedings should be recommenced — Obiter.) 

(’25) AIR 1925 Mad 317 (317) : 26 Cr. L. J. 526, In re Vudigalapudigadu. (Com- 
plainant cannot insist on tbe accused to have a de novo trial.) 

(’26) AIR 1926 Mad 815 (816) : 27 Cri L Jour 659, In re Arulay. (If tbe accused 
declines to act under sub-cl. (1) (a) tbe complainant must sufier any disadvantage 
following upon the Magistrate’s choosing to proceed on tbe evidence recorded,) 

Note 10 

1. (’36) AIR 1936 Nag 153 (154): 37 Cr. L. J. 983 : ILR (1936) Nag 92. TuJearam 
v. Emperor. 

(’36) AIR 1936 Nag 220(221): 38 Cr.L.J. 15;ILR(1937)Nagl35,S7?ipe?-orv. &'un 2 )af. 
(’23) AIR 1923 Cal 483 (484) : 24 Cri L Jour 569, Sadah Beza v. Sachindra Nath 
Boy. (Does not apply to inquiries under S. 145.) 
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iii does not apply to inquiries preparatory to a commitment" or to’'^ 
proceedings in warrant-cases before a charge is framed, such proceedings 
being held to amount only to inquiries.^ The Lahore High Court, however, 
in the undermentioned case,* seems to hold the view that the proviso 
is available to an accused even in proceedings prior to the framing of 
a charge. The Sind Judicial Commissioner’s Court has also held that 
a trial within the meaning of the proviso does not commence with the 
framing of the charge in warrant-cases but commences when the accused 
appears or is brought before the Court under s. 252 and that, therefore, 
the proviso applies even to cases where a charge has not been framed.® 
The Bombay High Court has also held that ‘trial’ includes the proceed- 
ings before the charge is framed.® 

As to whether proceedings under chapter VIII of the Code are 
enquiries or trials within the meaning of this section, there is a difference 
of opinion. In a Full Bench case of the Madras High Court, Ayling, J., 
was of opinion that they were only enquiries, while Wallis J., was of 
the opinion that they were trials!' It was also held in an earlier 
Calcutta case that there was so much similarity in substance between 
enquiries into offences and inquiries for taking security that the proviso 
should be equally applicable to both.® Whether or not the proviso to 

5. 350 applies suo vigora to proceedings under chapter vill, it has been 
■definitely held that the proviso is, nevertheless, applicable by virtue of 
■the provisions of S. 117, sub-s.{2).® 

•(’20) AIR 1920 Mad 337 (342, 344) : 43 Mad 511 : 21 Cr.L.J. 402 (FB), Venl<aia- 
chennaijya v. Emperor. (S. 117 (2), Or P. C., does attract proviso (a) to S, 350 
and the latter applies to ease under S. 107, Or. P. C.) 

(’24) AIR 1924 Pat 786 (787) : 25 Cri L Jonr 89, So7idi SmgJi v. Govind Singh, 
(Does not apply to inquiries under S. 145, Or. P. C.) 

(’31) AIR 1931 Mad 488 (489) : 54 Mad 512 : 32 Or. L. J. 635, Lalcshmi Beddy v. 
Muni Beddy. (Obiter.) 

See also S. 145 Note 39. 

2. (’38) 42 C W N 224 {22i),Ashutosh Sen v. Emperor. (The Magistrate has, how- 
ever, got a discretion to eseroise -whether he will act on the evidence recorded by 
his predecessor, or he will resummon any of the witnesses before he frames a 
charge against the accused.) 

(’30) AIR 1930 Cal 666 (668) ; 32 Cri L Jour 243, Fanchanan Sirkar v. Emperor, 
•(’09) 9 Cr. L. J. 146 (146, 147) : 1 1. C. 54 : 32 Mad 218, Palaniandi v. Emperor. 

3. (’38) AIR 1938 Mad 742 (743) ; 39 Cri L Jonr 828, In re Harichandra Beddy. 
(’36) AIR 1936 Nag 153 (155):37 Cri L Jour 983 ; ILB (1936) Nag 92, Tukaram v. 

Emperor, (If no charge has been framed at all, accused is not entitled to a fresh 
ezamination of the witnesses.) 

(’36) AIR 1936 Nag 220(221):38 Cr.L.J. 15:ILE (1937) Nag 135, iSmpcrorv.ffojtpof. 
•(’23) AIR 1923 Mad 660 (66i);46 Mad 719:24 Cr.L.J. 192, Bamanalhan-v. Emperor, 

4. (’22) AIR 1922 Lah 49 (54) : 3 Lah 115 : 23 Cri L Jour 330, Sahib Din v. 

, Emperor, (Accused has a right to demand that the witnesses shall be re-sum- 
moned and re-heard in case of summary trials, and also in summons-oases.) 

■5. (’34) AIR 1934 Sind 106(110):28 SLR 239:35 Cr.L..T.1261, Labsing v. Emperor. 

6. (’37) AIR 1937 Bom 55 (56) : 38 Cri L Jour 250 : ILR (1937) Bom 211, Dagdu 
Govind Set v. Punja Vedu. (Case under sub-section (1.)) 

•7. (’20) AIR 1920 Mad 337 (341) : 43 Mad 511 : 21 Cri L Jour 402 (F B), Yen- 
kaiachcjinayya v. Emperor. 

8. (’79) 4 Cal L R 452 (454), Buroda Kant Roy v. Korimuddi Moonshee. 

'9. (‘37) AIR 1937 All 438 (439) : 38 Cri L Jour 804, Mahtab Singh v. Emperor, 
(Enquiry under S. 110) 

(’37) 20 N L J 117 (118), Govinda v. Emperor, 

.(’20) AIR 1920 Mad 337 (342, 344) : 43 Mad 511 ; 21 Cr.L.J. 402 (FB), Yenkaia. 
chennayya v. Emperor. 
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Note 10 
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Section 350 
Kotes lOa-11 


10a. "Witnesses examined on commission — Applicability 
of proviso. — The object of re-summoning witnesses who have already 
been examined is that the Magistrate may see their demeanour in the 
witness-box. A demand for re-summoning cannot therefore be made 
in the case of a witness who has never been summoned but whose 
evidence has only been taken on commission.^ The words “re-summoned 
and re-heard” in proviso (a) presuppose that the witnesses have been 
already summoned and heard.^ 

Where interrogatories had been issued to such a witness and 
answered by him, in a subsequent de novo trial it is not necessary to 
issue fresh interrogatories and the answers to the interrogatories 
already made can be considered as evidence against the accused.® 

10b. Proviso, if applies to maintenance proceedings. — 
The proviso applies only in the case of trials of persons accused of 
offences alleged to have committed by them. A person against whom 
proceeding under chapter XXXVI of the Code is taken not being an 
accused person, the proviso does not apply to such a proceeding.^ See 
also Note 5 under S. 488. 

11. Duty of Magistrate under proviso (a). — This section 
does not require that the Magistrate shall ask the accused if he wishes 
to exercise the right^ though it would be desirable and proper that the 
accused should be informed of his rights under the proviso.® But the 


(’2-5) AIR 1925 Oudh 228 (229) : 27 Oudh Cas 323 : 25 Or. L. J. 1380, Baij Nath 
V. Emperor. 

See also S. 117 Note 5. 


Note 10a 

1. (’40) AIR 1940 Sind 193 (193, 194), Szihlwamdas Eirnnnnd v- Emperor, 
(Magistrate cannot be said to have exercised discretion wrongly in refusing to 
compel attendance of such witness.) 

(’40) AIR 1940 Pesh 17 (17) : 41 Cri L Jour G81, Boshan Lai v. Emperor. (In- 
terrogatories issued and answered — Subsequent trial de novo under S. 350 — Fresh 
interrogatories need not be issued — Nor can interrogatories already .answered be 
excluded from evidence.) 

(’37) AIR 1937 Pesh 07 (68) : 38 Cri L Jour 748, Kaura Bam v. Emperor. (Words 
‘re-summooed and re-heard’ in proviso (a) presuppose that witnesses have already 
been summoned and heard — Government expert examined on commission need 
not be re-examined on de novo trial of case.) 

2. (’37) AIR 1937 Pesh 67 (68) : 38 Cri L Jour 748, Kaura Bam v. Emperor. 

3. (’40) AIR 1940 Pesh 17 (17) : 41 Cri L Jour 681, BosJia7i Lai v. Emperor. 

Note 10b 


1. (’37) AIR 1937 E.ang 536 (537) : 39 Cr.L.J. 205, U K%m Zaio v. j¥a AyeKUn. 
(The use of the word ‘conviction’ in jrroviso (b) makes it doubly clear that the 
section applies only in case of trials of persons accused of offences.) 

Note 1 1 

1, (’39) AIR 1939 Rang 249 (250) ; 1939 R L R 570 : 40 Cr. L. J. 829. Ghinnayar 
V. Maung Mya Thi. (Duty is cast on the accused to demand a new trial if they 
desire it and not upon the Magistrate to offer it.) 

(’12) 14 Cr.L.J.175 (176) : 1912 U B R 151 : 19 I.C. 175, NgaPoTeinw. Emperor. 

2. (’39) AIR 1939 Rang 249 (250) : 1939 R L B 570 : 40 Cr.L.J. 829, Ghinnayar 
V. M aung Mya Thi. (When a Magistrate purports to act under S. ASO, it is the 
routine practice that he should tell the accused that he is entitled to a new trial.) 

(1900-02) 1 Low Bur Rul 238 (239, 240), Ghit Tun v. Grown. (The Magistrate 
should record the fact that he has so informed the accused.) 

(’02) 1 Low Bur Rul 287 (288), Groion v. Ghit Ye. (Do.) 

(’97-01) 1 Upp Bur Rul 87 (88) Queen-Empress v. Nga Po Min. (Do.) 

(’17) AIR 1917 Upp Bur 11 (11) : 17 Cri L Jour 401 (401) : 2 Upp Bur Rul 108,. 
Barachi v. Emperor. 
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failure to do so is only an irregularity which is curable by s. 5S7.'^ 

12. Re-commence the inquiry or trial. — It may be right to 
describe a fresh inquiry as a “ Jc novo trial" when a Magistrate sno 
motu decides to ro-commence the trial; but when proviso (a) is brought 
into force there does not seem to be any question of “rZc novo trial " 
the right given to the accused being only to have witnesses re-heard} 
When the accused exercises this right, the proceedings which had taken 
place before are not completely wiped out, and it is not necessary for 
the accused to renew every application which he had made before he 
claimed the right.’ So also the re-summoning of witnesses is not 
tantamount to recommencing the inquiry and even if the Magistrate, 
when he re-summoned the witnesses, contemplated re-commencing the 
enquiry, he is not precluded from changing his mind before he actually 
recommences the enquiry.^ 

Whether the Jlagistrate acts sno motu and grants a do novo trial 
or accedes to the demand of the accused, his duty is to re-summon 
and re-hear the witnesses and not merely to allow further cross- 
examination} The object in granting a re-hearing is to enable the 
[Magistrate who hears the case to judge of the credibility of the 
nitnesses by their demeanour.® This object is lost if the witnesses are 
not examined again but only cross-examined.® Failure to examine the 
witnesses in chief amounts to an illegality which vitiates the trial and 
the mere fact that the accused acquiesces in the procedure adopted by 
the Magistrate does not estop him from raising the plea of illegality of 
the trial.” Where the Magistrate permitted the re-hearing of witnesses 
but the prosecution declined to examine them again, and the accused 
without raising any objection only cross-examined those witnesses, it 
was held that the provisions of S. 350 wore not complied with and it 
was impossible to say that the accused w'ere not prejudiced.® It has. 


3. (’84) 1884 Pnn Re No. 6 Or p. 7 (8), Kesra Bam v. Empress. 

(’03) 1903 Pun Re No. 3 Cr p. 8 (10), Arnir Khan v. Emperor, 

Note 12 

1. (’37) AIR 1937 Mad 448 (448, 449):38 Cr.L. J. 537, Y enhatanarayana wEmperor. 
(’30) AIR 1936 Nag 153 (154, 155) : 37 Cr,L.J.983 :ILR(1936)Nag92, Txtharam 

V. Emperor, 

(’25) AIR 1925 Mad 317 (317) : 26 Cri L Jour 526: Ixi reVudigalapiidigadu. 

(’35) AIR 1935 Mad 318 (319) : 36 Cri It .Tour 1265, Vecrappa v. Emperor. 

2. (’37) AIR 1937 Mad 448 (449) : 38 Cr.L. J. 5^7, Venhatanarayana v. Emperor, 

3. (’38) AIR 1938 Jlad 742 (743) : 39 Cr. L. J. 828, In re Hari Chandra Beddi. 

4. (’38) AIR 1938 Nag 493 (495) : 40 Cr. L. J. 73, Pnrshottam Bao v. Emperor, 
(’26) AIR 1926 Sind 158 (159) : 20 Sind LR50:27Cr.L.J.332.Sidi?;v.E77:p<;ror. 

5. (’40) AIR 1940 Sind 193 (193), Sukhramdas Hiranand v. Emperor, (Purpose 
o£ S. 350 cannot be assisted by cross-esanaintion on commission of witness ex- 
amined on commission in previous proceedings.) 

(’40) AIR 1940 Pesh 17 (17) : 41 Cri L Jour 681, Boshan Lai v. Emperor, 

(’37) AIR 1937 All 438 (439)’: 38 Cri L Jour 804, Mahtah Singh v. Emperor, 

(’25) AIR 1925 Mad 1230 (1281) : 26 Cr. L. J. 1596, Narayana v. Enumalai, 
(’18) AIR 1918 Low Bur 63 (63) : 19 Cr. L. J. 321 : 9 L. B. R. 92, Enin Tin v. 
Than Be. 

6. (’25) AIR 1925 Mad 1280 (1281) ;26Cf.L. J. 1596, Narayana v, Elumalai. 

(’26) AIR 1926 Sind 158 (159) : 20 Sind L B 50 : 27 Cr. L. J. 332, Sidik v. Emperor, 
(’is) AIR 1918 L.B. 63 (63) ; 9 L.B.R.92 : 19 Gr.L.3, 321, Enin Yin v. Than Be. 

7. (’38) AIR 1938 Nag 493 (495) : 40 Cr. L. J. 73, Bxirshottam Bao v. Emperor, 

8. (’07) 6 Cri L Jour 431 (432) ; 12 C W N 138, Sobh Nath Singh v. Emperor, 


Section 350 
Notes 11-12 
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Section 360 liovcver, been hold by ibo Oudli Chief Court that where the evidence of 

Note 12 the witness who is only cross-examined before the second Jlagislrato has 

been discarded in arriving at the conclusion, there can bo no prejudice 
to ibo accused caused by the omission of the prosecution to examine the 
witnessand that the trial is not vitiated.® The undermentioned decision’® 
lays down that non-compliance with the demand to have witnesses 
ro-summonod and re-hoard will not prejudice the accused when the 
witnesses are further cross-examined by the Magistrate who decided the 
case. (Hut there is a conilict of decisions ns to whether non-compliance 
with accused's demand for re-hearing nindor proviso (a) is a curable 
irregularity ; see Note 7.) Merely reading their depositions to the 
witnesses” or exhibiting them’- is not ro-hoaring them. 

"When a superior Court directs an inquiry by a Magistrate other 
than the one who originally heard the case, the j^rovisions of S, 350 
debar it from directing that the case should be proceeded with from a 
particular stage.’® ^Yhere such a direction was made and on the case 
going back it was fotind that the original Magistrate had been transferred, 
it was bold that the directions did not apply to his successor.” The 
same may bo said of transfers; the operation of S. 350 cannot bo checked 
by any restrictions in the oi‘dor of transfer.’® As to instances whore the 
High Court has ordered re-inquiry from a particular stage whore the 
accused undertakes not to ask for a rc-trial, see the undermentioned 
cases.’® The right of the Magistrate under sub-s. (l) to re-commonco the 
lu'ocecdings ui)plios not only to trials but also to cases whore the stage 
of trial has not been reached. It has boon held that when a dc riovo 
trial is hold the prosecution is not bound to examine all the witnesses 
who were examined at the original trial and that it is open to the 
prosecution to dispense with the evidence of any witness whom it 
regards as unreliable.’* 

9. (T.R) AIR 1038 Oiulh 212 (213) ; 39 Cr. L. J. 851 : 11 Luck 172, Shco Jlam v. 
Evij'cror. 

10. (’38) AIR 1938 .5Iiul 721 (725) : 39 Cr L Jour 932, In rc Bainav.uni Ecadi. 

11. (’20) AIR 1920 Lull 311 (311) : 22 Cr. L. J. 119, Mr.njnl S-v.gh v. En-.^cror. 
(’18) AIR 1918 T^w Bur 03 (C3) : 9 L. B. R. 92 : 19 Cr. L. J. 321, Ilnin Yin v. 

Than Pc. 

12. (’23) AIR 1923 Miul 32 (33) : -10 Mail 117 : 23 Cri L Jour 718, In rc K. K. 
Vvunar llaji. 

13. (’01) 28 Cat ,591 (597), Shcojyrcihnsh Singh v. B’. D. Batclins, 

14. (’98) 23 Cnl 803 (8G1) : 2 C W N 1C5, Corner Sirda v. Qttccn.Emprcss^. 

15. P30) AIR 1930 iMnd 983(9ei):32Cr.L..T. 220, Bamasivanii Thevarv.M. Subhan. 

16. (’01) 1 Cri L Jour 10 (19) : 8 C W N 77, Kishori Gir v. Karaiian Gir. 
(’25) AIR 1925 Cnl 172 (173) : 20 Cri L Jour 313, Nirmal Kumar Singh v, Cenn- 

7iiissioncr of Income-tax, Bengal. 

(’83) AIR 1933 Nng 209 (270) : 31 Cr.L.J. 1172, Krishna JIurari Lai v. Emperor. 
(Case transferred liy IliRli Court — Order made under S. 501A tbnl the proceed- 
ings must commence from examination of accused.) 

17. (’30) AIR 1930 Nag 220 (221) : 38 Cr.L.J. 15: ILE(1937) Nag 135, Emperor 
V. Ganpat. 

18. (’36) AIR 1938 Oudh 212 (212) : 39 Cr. L. J. 851 : 11 Luck 172, Shco Bam v. 
Emperor. (But Court will take into consideration the fact that n witness pre- 
viously examined has not been examined.) 

[See liowcvcr (’35) AIR 1935 JIad 818 (319) : 30 Cr. L. J. 1205, Mudda Veerappa 
V. Emperor. (Trial do novo — Prosecution dispensing with one prosecution 
witness — This is irregularity but can be cured under S. 537 it the accused has 
not been prejudiced.)] 
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J3. From what stage inquiry may be re-commenced. — Section 3S0i 
■^'Iien a Jlngistrato succeeding another elects to conduct a dc novo Note 13 
trial, ho cannot 'summarily dismiss the complaint under s. 203, it being 
no longer a question of deciding uhotlier or not itrocoedings should ho 
taken on the complaint.^ Nor can ho refer the matter to the police 
under s. 202. The inquiry which he can rc-commenco is the inquiry ns 
defined in S. -1 -which does not include a reference to tlie polico,- 

It has been held by the High Court of Madras that a Magistrate 
Vho ro-commences an inquiry or trial does not thereby modify its 
nature or the stage at -u-hich it has arrived. Thus, wlierc the proceedings 
re-commenced are only an inouinj, they are ro-commenced as an 
in'jnirn, and where they have developed into a (rial stage they are 
ro-commenced as a (rial, /. e., a proceeding in which a charge has 
been framed ; in other -words, a charge once framed is not wiped out 
or cancelled by a dc novo trial.^ A similar view has also boon taken 
by the Allahabad High Court in a recent decision.-’’^ The Chief Court 
of Oudh has hold that ■whatever might bo the interpretation as regards 
c.asc3 falling under the first sub-section proper, this principle will 
apply to cases of re-hearing under proviso (a) and tliat a charge 
once framed is not -wiped out by granting such a re-hearing.'* But the 
same Court has hold in a subsequent case that if the Magistrate frames 
a now charge the accused cannot have any cause for grievance, inasmuch 
ns under s. 227 (l) a Court can alter or add to any charge at any lime 
before judgment is pronounced.'** The Chief Court of the Punjab 
appears to bo of the same view as the High Court of Madras.'' On the 
other hand, the Nagpur High Court,'' the Judicial Commissioner’s 

Note 13 

1. (’04) 7 C I’ L R Cr 50 (37), BaWram v. BaXdco. 

2. (’80) 9 Mnd 282 (232) : 2 Weir 213, Sadagoiiachariar v. Baghvacharinr, (En- 
quiry under S. 202 is made before evidence for tlio complainant is taken and 
process issued.) 

3. (’15) AIR 1915 3rad 23 (21) : 1-7 Cri L .Tour G73 : 33 Mad 585, Srirmnuln v. 

Krishna Bow. (WJiere proceedings are recommenced by second Magistrate after 
a charge has been framed by his predecessor bis order of discliargo is re.ally one 
of acquittal.) 

(’33) AIR 1933 Mad 811 (811) : 35 Cri L Jour 79, Bamauua v. Emperor. 

(’1C) AIR 1910 Mad 1018 (1019) : 17 Cri L Jour 1 (2), Biigtha Sinhadri Nnidu v. 

Bcliava Silarama Pairudu. 

[Sec however (’34) AIR 1934 Mnd -175 (-175) : 35 Cri E Jour 13G3 : 57 Mnd 1019, 

Bamalingavi v. Emperor. (Grant of de novo trial has the effect of wiping out 
the prior proceedings.)] 

3a. (’35) AIR 1935 Alt 834 (83G) ; 3G Cri h Jour 912, Ba:a Hnsain v. Emperor. ' 

4. (’33) AIR 1933 Oudh 8G(88);8Luck28C:34Cr.L.J.124,E«uicur Sen v.JJmpcror. 

4n. (’38) -AIR 1938 Oudli 217 (218) : 39 Cri L Jour 849, Gajjn v. Emperor. (The- 

accused is not prejudiced especially when ho himself applies for a dc novo trial 
before the subsequent Magistrate.) 

5. (’03) 1903 Pun Re No. 14Cr‘,p.35(38,39):1903PunLRNo. 115, CrownwNalhn. 

6. (’36) AIR 193G Nag 153 (156) : IDR (1936) Nag 92 : 37 Cr. L. J. 983, Tuharam 
Emperor. (But where the Mngistratedoesnotorderadc novo trial but rehears the 
case at the request of the accused, the charge framed previously is not wiped out.) 

(’94) 7 C P L R Cri 3G (38), Baliram v. Baldeo. (When the witnesses have been 
examined again it will bo open to the Magistrate dealing with the case to framo- 
a charge or to discharge the accused as he may think fit.) 

[Compare (’31) AIR 1931 Nag 39 (40): 27 N. L. R. 13: 32 Cr. L. J. 603, Shcoraisai- 
V. Bani. (AIR 1915 Mtid 23, dissented from.)] 
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Section 350 
Notes 13-1 5a 


Court of Peshawar’’ and the Chief Court of Lower Burma,® have taken 
the view that, whore a trial is recommenced all the previous proceedings, 
including the charge framed, are wiped out. The Bombay High 
Court also hold that in Avarrant-cases whore a charge has been framed 
and the trying ^Magistrate is succeeded by another ^lagistrate, the 
latter can proceed Avith the case from the beginning and is not hound 
to recommence the proceedings only from the stage of the charge.® 
Where a number of accused persons arc i)roceedcd against some 
of Avhom arc discharged, and thereafter the proceedings are transferred 
to the file of another Magistrate, the order of discharge is not thereby 
cancelled.’® 

15. Case coming again before original Magistrate. — When 
a j\[agistrate is transferred and a case Avhich A\'as ponding before him 
is taken u]a by his successor and the trial started afresh, the proceedings, 
Avhich had already been taken before the transferred Magistrate are 
wiped out and such ^Magistrate has no jindsdiction on the case coming 
back to bis file to proceed Avith tiie trial from the point where he 
himself had left it.’ But AA'here the second Magistrate has not ordered 
41 noAV trial, the original jMagistrate to whom the case comes back is 
not bound to grant a dc novo trial. To such a case this section does not 
apply as the Magistrate is not ‘another ^Magistrate’.' See also Note 2. 

15a. Transfer of a case from a Bench of Magistrates to a 
Magistrate. — Whore under Rule c of the rules framed by the Bengal 

7. (’33) AIR lt)33 I'esli 7S (70) ; 33 Cri L .Tour 170, Abdul HaJdm v. Ilaji Abdul 
Aziz. (Order ol dischnrf;e under S. 2o9, Cr. P, C., after a dc novo trial is correct 
and does not bar a fresh trial.) 

8. (’03-01) 2 Low Bur Rul 17 (18), King-Einpcror v. Nga Pc. 

■(’18) AIR 1018 Low Bur 03 (03) : 9 Low Bur Rul 92 : 19 Cri L -Tour 321, Hniii 
Yin V. Than Pc, 

9. (’37) AIR 1037 Bom .75 (50) : 38 Cri L .Tour 250 : ILR (1937) Bom 211, Dagdu 
Govindshet v. Pun ja V’cdu. (lie is not bound to recommence only from tlic stage 
of the charge — lie has power tore commence the proceedings from the beginning, 
and i.s compelont to pas.s an order of discharge, and can pass an order of compen- 
sation under S. 250, Criminal P.C. — The fact that another Magistrate had already 
framed a charge docs not make the orderof tbccompensatiouordischargo illegal.) 

10. (’99) 1 Bom L R 782 (783), Quccn-Einj rcss v. Fal:ira. 

'Sec also S. 528 Note G. 

Note 14 

1. (’27) AIR 1927 Mad 81 (82);23 Cr.L..T.23,Sr jrnnjm Ghcttiar v. Subramania Asari, 
•(’30) AIR 193G Nag 220 (221); 38 Cri L .Tour 15: ILR (1937) Nag 135, Emveror v. 
Ganpat. (Even though the case tnay not have proceeded before the succeeding 
Magistrate beyond merelv ordering dc 7iovo trial.) 

■(’25) AIR 1925 Itlad 17*1 (17-1): 26 Cr. L. .T. 510, Sardar Khan Sahib v. Athaulla, 
(The case will have to ho tried dc novo.) 

(’19) AIR 1919 Pat .311 (311): 20 Cri L .Tour 820, Jago Singh v. Empcrc}', 

(’19) AIR 1919 Pat 578 (580); 20 Cr. L. .T. G38, Parana Choitdlnmj v. Emperor. 
(’3'1) AIR 1931 JIad ■175(-175):57 Mad 1019:35 Cr.L..T. 13G3, Ramalmgam y, Emperor, 
[See liowcvcr (’37) 1937 MAVN 12-15 (12-17), Naddccm Sahib w Emperor. (Trnnsia; 
of Magistrate after recording prosecution evidence and framing of charge— Suc- 
cessor ordering dc noro trial but before beginning it case again retransferred to 
original Jlagistratc — .Magistrate’s refusal to resummon and rehear Avitnessos is 
only irregularity.)) 

-2. (’38) AIR 1938 All 53G (537) : 39 Cri L .Tour 978: ILR (1938) All 79-1, Shyama 
Pado V. Sinidcr Das. (Moreover ns he has hoard all the evidence for the prose- 
cution there is no power in this section for him to rehear it even if he desired to 
do so — Hence there cannot be a de novo trial.) 
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Government under s. IG, on a difi'erence of opinion between an even 
number of Honorary Magistrates, a case was referred bade to the 
sub-divisional Ofiicer, it was held that the provisions of this section 
applied and the suh-divisional Ofiicer could continue the case from 
the stage at which it was when the transfer to him was made.^ The 
iMadras High Court has held that where a case is partly tried by a 
jirst class Bench under its summary powers and then is transfen-ed to 
a second class [Magistrate having no summary powers, the latter can 
try it only by means of a complete dc novo trial and that this section 
has no application to the trial by the second cla=3 Jfagistrate subsequent 
10 the transfer of the case to his filc.- 

15. Proviso (b) — Prejudice to the accused. — A judgment 
arrived at by a Magistrate upon evidence not wholly recorded by 
himself is considered by the framers of Code to bo of sucli infirmity 
that it is liable to bo sot aside without an appeal, provided that the 
-accused has been actually prejudiced thereby.' 

It does not matter whether the accused did or did not object to 
the procedure, nor is it necessary to consider whether or not he had a 
reasonable opportunity of entering a protest thereto ; the real question 
is whether ho was jirojudiced by the course adopted." If ho was, tho 
•conviction will be sot aside •? if he was not, tho High Court will refuse 
to intorforo,’' Sec also Kote 7. 

In a case of defamation it was held that lliough tho Magistrate’s 
deciding the case upon evidence recorded by his predecessor was not 
without jurisdiction, still it was diflicirlt to see how a Jlagistrate could 
adequately decide such a case without having had tho complainant 
■examined before him.“ 

Under this proviso a District Magistrate can set aside convictions 
by Magistrates subordinate to him. This would include first class 


• Note I4a 

1. (’18)AIR 1918 Cal 301(,803):19Cr.L..T.312,C/«j>id Tarafdnrv.ShamshcrFaMr. 
■ 2. (’32) AIR 1932 Slad 505 (307): 55 Mad 79: 33 Cr.L. J. 053, Kaniiicr v.Dasalicr. 
(Tlie reason is that a case cannot bo tried partly according to the summary pro- 
cedure and partly according to the ordinary procedure.) 

Note 15 

1. (’75) 23 Sutli R Cr 59 (GO), Queen v. liughoonath Das. 

'(’12) 13 Cri L Jonr 218 (220) : 39 Cal 781 : 1-1 1 C 314, K^tdrtilitUah v. Emperor. 
(Prcjndico must be shown.) 

2. (’18) AIR 1918 All 5G (59,G0):41 All IIG: lOCr.L.J. mi,iValhuray.E7npcror. 

3. (’17) MR 1917 Upp Bur 11 (12) : 17 Cr. L. .7. 401 (402) ; 2 Upp Bur Rul 108, 
Baraclii v. Emperor. 

•(1900-02) 1 Low Bur Rul 238 (240), Ghil Tiin v. Gromi. (In this case, however, 
absence o£ prejudice was presumed because there was no objection raised.) 

(’92) 14 All 340 (347) : 1892 A W N 19, Queen-Empress v, Bashir Khan. (Not 
acceding to the demand of the accused for resummoning witnesses.) 

4. (’84) 1884 Pun Re No. G Cr, p. 7 (8), Kesra Bain v. Empress. 

'(’75) 24 iSuth W R Or 12 (13), ijjal Ulnndul v. Namdar Mundul, 

■(’89) 1889 All W N IGl (161), Queen-Empress v, Bansi Singh. 

(’05) 9 Cal W N coixxxv (colsxxvi), Sabil Shcil: v. IToizuddecn Sheik. 

[Sec (’70) 13 Suth W R Cr 40 (41), Purmessur Singh v. Soroop Audhikarec.'] 

■5. (’09) 10 Cr. L. J. 492 (493) : 4 Ind Oas 67 (Cal), Brindaban Ghandcr Das v, 
Ishagudin Ghoudhury. 
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Magistrates oven though no appeal lies to the District ]\Iagistrate from 
convictions bj' the former ; for, as pointed out in the undermentioned 
cases® which discussed the meaning of the words “inferior” and 
“subordinate” occurring in Ss. 435 and 437, S. 17 makes all Magistrates- 
in the district subordinate to the District Magistrate. 

See also the undermentioned case.^ 

16. Sub-section (2). — It is a general principle of law that 
evidence taken by one ]\Iagistrate is not evidence in a trial before 
another, unless some provision of law expressly makes it so. There is. 
nothing in S. 34G enabling a Magistrate to whom the case is referred, 
to act on the evidence recorded by the referring Magistrate^ and 
suh-s. ( 2 ) of S. 350 expressly makes the provisions of the section 
inapplicable to proceedings stayed under s. 34G.~ Hence, it follows that 
a Magistrate hearing a case sent to him under s. 34G, must hear the 
same do novo and cannot act on evidence already recorded by the 
Magistrate who transferred the case.® 

Under s. 349 it is in the discretion of the superior Magistrate to 
whom a case is referred, to act or not to act upon evidence already 
recorded by the subordinate Magistrate.'* The addition of the words 
“or in which proceedings have been submitted to a superior Magistrate 
under S. 349” to the sub-section in 1923 makes it clear that nothing in 
this section will apply to cases submitted under S. 349. The discretion^ 
therefore, that the superior Magistrate has under S, 849, is uncontrolled 
by the proviso to S. 350 and ho cannot, therefore, he compelled to hold 
a novo trial.® 

17. Sub-section (3) — Transfer of cases, — The earlier view 
was that the provisions of this section did not apply whore a change 
of ^Magistrates had occurred by a transfer or withdrawal of a case 
from the file of one Magistrate to that of another.* But latterly it 


6, (’85) 7 All 853 (854): 1885 A W N 257 (F B), Quccn-Evipi'ess v. Lasqari, 

(’6G) 12 Cal 473 (477) (F B), Oyendro Noth Ghosc v. DiiJchini Beiva. 

(’84) 8 JInd 18 (19) ; 2 IVeir 540 (F B), In the waiter of Padinanabha, 

See also S. 435 Note 8. 

7. (’84) 9 Bom 100 (103), Queen-Empress v. Pirya Gopal. (Under S. 350 District. 
Magistrate is empowered by the Code to sot aside the convictions recorded by first 
class Magistrate.) 

Note 16 

1. (’23) AIR 1923 Mad 327 (327) : 24 Cri L Jour 413, In re China Venhu Naidtu 

(’33) AIR 1933 Sind 191(191) : 27 7i9,ShcrKhany.Emvcror. 

2. (’04) 1 Cri L Jour 1056 (1057) : 17 C P L R Cr 159, Emperor v. Gohal. 

3. (’38) AIR 1938 Cal 415 (416) : 39 Cr.L.J.GOG, Sashti Gopal v. Haridas BagdL 
See Note 5 to S. 346. 

4. (’92) 2 Weir 428 (429), In re Baghava Nailw. 

5. (’38) AIR 1938 Cal 415(416) : 39 Cr.L.J. 606, Sashti Gopal v. Earidas Bagdi. 
(’26) AIR 1926 Siud 48(48) : 18 SLR 216; 26 Cr. L. J. 1333, Emperor r. Dodo. 

See also Note 12 to S. 349. 

Note 17 

1. (’05) 2 Cri L Jour 820 (823) : 1 Nag L R 187, Ladya v. Emperor, 

(’90) 12 All 66 (68) : 1890 All W N 7, Queen-Empress v. Badhe. 

(’89) 1889 All W N 130 (130), Queen-Empress v. Angmi, 

(1900-02) 1 Low Bur Rul 287 (288), Grown v. Chit Te. 

(1900) 2 'Weir 152 (153), In rc Tota Venlcanna. 

(’91) 2 Weir 690 (690), Jjt re Sundara Iyer, 

(1900-02) 1 Low Bur Rul 301 (301) (FB), Croton v. Ta Lok. 
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■n'as recognized that the soc'ion applied even to such traustors or Section 350 
Tdthdrawals.- The recoiil introduction of sulj-s.(3) gives efToct to the Note 17 
latter vietv.'*’ 

It has been pointed out that, thougli s. 350 is applicable to cases 
transferred or tvithdrawn from the file of one Magistrate to that of 
another, it is desirable that the second Magistrate should coiinnence 
the hearing dc vovo.'^ 


3 50 A. No order or judgment of n Bench of section 350A 
Changes in Ma 2 :istrates shall he invalid by reason 

constitution of n t • i • i 

Benches. only of a change having occurred in the 
constitution -of the Bench in any case in which the 
Bench hy which such order or iiidgment is passed is 
duly constituted under sections 15 and 16, and the 
Magistrates constituting the same have been present 
on the Bench throughout the proceedings. 

Synopsis 

1. Scope of the section. 

2. “Duly constituted under sections 15 and 16.” 

3. "And the Magistrates constituting the same have been present 

. . . throughout the proceedings.” See Note 4. 

4. Non-compliance with the section — Effect of, 

5. Transfer of a case from a Bench of Magistrates to a Magistrate. 

Sec Note 14.a under S. 350. 

Other Topics ( miscellaneous) 

Absence of some Magistrates but remain- Absence of quorum — Efteot. Sec Note 2, 
ing enough to form the quorum. See Judgment by Magistrate who had not 
Note 2. heard. See Note 1. 

1. Scope of the section. — Before the introduction of this 
section into the Code by the Code of Criminal Procedure (Amendment) 

Act, svm of 1023, it -was uniformly held that where a judgment was 
delivered by the necessary quorum of Magistrates who had been present 


(’97-01) 1 Upp Bur Bui 87 (87), Quccti-Emprcss v. Nga Po Mm, 

(’75) 24 Suth W R Or 53 (54), Queen v. Khan Mahomed. 

(’07) 0 Cri L Jour 434 (438) : 12 Cal W N 140, Deputy Legal Bcmcmhraneer v. 
Upendra Kumar Ghosc. 

(’02) 15 C P L R CG (08), Emperor v. Kasim. 

(’04) 1 Cri L Jour 1050 (1057) ; 17 C P L R Or 159 (ICO), Emperor v. Gohal, 

(’18) AIR 1918 Nag 22 (25) : 19 Cri L .Tour C57, Jangilal v. Emperor. 

(’70) 14 Suth W R Or 3 (3), Kopil Nath Sahi v- Konceram. (Transfer of ease— 
No de novo trial — Conviction not set aside because no objection was raised.) 

(’03) 6 Oudh Cas 192 (193), Puran v. King-Emperor. 

2. (’09) 9 Cr.L.J. 140 (140); 32 JIad 218: 1 1. C. 54, PalaniandiGouudan v. Emperor, 
(’08) 7 Cri L Jour 220 (223) : 35 Cal 457 : 12 Cal W N 410 : 7 Cal L Jour 488, 

Mohesh Chandra Saha v. JSmperor. 

(’12) 13 Cr .L, J. 218 (220) : 39 Cal 781 : 14 I. C. 314, Kudrutullah v. Emperer. 
(’17) AIR 1917 U.B. 11 (11): 2 U.B.B. 108: 17 Cr.L.J. 401 (401), Baraohi v. Emperor. 
(’20) AIR 1920 Pat 093 (094) : 22 Cri L Jour 82, Bupa Singh v. Emperor. 

(’14) AIR 1914 All 45 (40) : 30 All 315 : 15 Cri L Jour 354, Emperor v. Nanhua. 
(’18) AIR 1918 All 279 (281) : 40 All 307 : 19 Cr.L.J. 378, Bam Das y. Emperor. 
(’19) AIR 1919 Low Bur 60 (50) : 20 Cri L Jour 406,Ganga Chetty v. Emperor. 
(’18) AIR 1918 Nag 142 (143) ; 20 Cri L .lour 41, Alcbar Ali v. Emperor. 

(’28) 29 Cr.L.J. 229 (229): 107 I.C. 160 (Pat), Chhanu Prasad Singh v. Emperor. 

3. (’30) AIR 1930 Mad 983 (984): 32 Cr.L.J. 220, Bamaswami Thevan v. M. Suhlan. 

4. (’19) AIR 1919 L. B. 50 (51) : 20 Cr. L. J. 490, M. Bahman v. Ahdtil Samad. 
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Section 360A fchrongboui; the trial, the judgment would he perfectly valid though 
Note 1 some other lllagistrates had also been present at the earlier stages of the 
trial hut there was a difference of opinion on the question whether 
a judgment delivered by a Bench of Magistrates some of whom had 
not heard the whole of the evidence could he considered to he a valid 
judgment. According to one view the fundamental principle of law 
is that no person who has not heard the whole of the evidence is 
competent to pass or take part in passing the judgment in the case, 
and that a judgment so passed is a nullity.’" Another view was that 
the onl}' question in each case was Avhother the accused was 'prejudiced 
by the course adopted.- In this view it was held that a Government 
Notification under s. IG, clause (c), which provided that “if any case is 
adjourned and the members at the adjourned sessions are not the same 
as sat at the first hearing of the case, the provisions of S. 350 of the 
Criminal Procedure Code will he held to apply to the case,” was not 
iillra vires," A third view was that such a Government Notification 
was ultra vires of the powers of the Local Government under s. IG, 
clause (0).“* 

The present section now makes it clear that no change in the 


Section 350A — Note 1 

1. (’04) G Cr. L. J. 43 (44) : 3 N. L. E. G7, Balbhadri Bani v. Triblniban Nalli. 
(’17) AIE 1917 All 379 (379): 18 Cri L Jour 749 (749), Khnda Bnlsh v. Emperor. 

(Whore no quorum was enjoj-ed, two wore held sulTicient.) 

(’14) AIR 1914 Jlnd 139 (139): 38 Jlad 797: 15 Cri L -Tour 549, Vcnltatrama Iyer 
V. Swaminatha Iyer. 

(’23) AIE 1923 Oudh 1G3 (1G4) : 25 Cr. L. J. 198, Brij Blmbhan v. Bam Kirat. 
la. (’19) AIR 1919 Sind GG(6G):13S.L.E.lC0:20Cr.L.J.7G9,Ji;mp(3?wv.Ni7ic7mh 
(’21) AIR 1921 Lah 135 (13G): 2 Lah 237 : 22 Cr.L. J. 740, Girdhari v. Emperor. 
(’IG) AIR 191G Jlad 810 (811) : IG Cri L Jour 489 (489) : 38 Jlad 304, In re 
Snbramania Ayyar. 

(’19) AIR 1919 Upp Bur 29 (29) : 3 Upp Bur Eul 118 : 20 Cri L Jour 33G, Nga 
Pailc V. Nga Saxo Rlaing. 

(’17) AIE 1917 L. B. 79 (79) : 8 L. B, E. 4G3: 18 Cr. L. J. 9G, Itala v. Emperor. 
(’9G) 23 Cal 194 (195), Damri Thalcttr v. Bhoxvani Sahoo. 

(’22) AIR 1922 Lah 137 (138) : 22 Cri L Jour 511, Abdxtl Ghani v. Emperor. 

(’95) 18 Mad 394 (394) : 2 Weir 17, Qxtccn-Emprcss v. Basappa. 

(’91) 2 Weir 13 (13), Ixi rc Bcnganailiaxi. 

(’2l) AIE 1921 Bom 44 (45) : 22 Cri L Jour G15, Gaxigappa Irappa v. Emperor. 

(Decided on the particular Government notification.) 

(’78) 3 Cal 754 (755), Sxxffcrxiddin v. Ibrahim. 

(’22) AIR 1922 Oudh 21 (22) : 25 Oudh Cas 182 : 23 Cri L Jour GOG, SxiUan v. 
Shamshcr. (One Magistrate recording evidence, others attending to other work.) 
(’8G) 12 Cal 558 (559), Bam Sxnxder De v. Bajab AH, 

(’83) 13 Cal L Rep 212 (213), Shxtmbhxi Nath Sax-kar v. Baxn Eamal Gxiha. 

2. (’18) AIR 1918 All 5G(G0):41 All 116:19 Cr.L. J. 1004, Rathxira v. Emperor. 
[See also (’99) 2 W^oir 18 (19), Ixi re Bamasami Aiyar. (Six Magistrates eonsti- 

tutinga Bench — Only three present throughout trial who delivered judgment in 
which the three absent concurred — ^HcZdtbat it was an irregularity not vitiating 
proceedings.) 

(’IG) 14 All L Jour22n (22«), Padarafh v. Bamdas. (Bench of two Magistrates — 
One of them replaced by another on his absence — Judgment delivered by original 
two Magistrates— Held that since no objection was taken at the trial, it was not 
wholly illegal.)] 

3. (’18) AIR 1918 All 5G (58) : 41 All IIG : 19 Cr.L.J. 1004, ^lathxira v. Emperor, 
ISee (’14) AIR 1914 Oudh 345 (34G) : 17 Oudh Cas 142 : 15 Cri L Jour 51G, Indar 

Bat V. Emperor,"] 

4. (’93) 20 Cal 870 (874), Ilardxoar Sing v. Khega Ojha. 
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constihition of the Bench during the progress of a trial "will affect the 
validity of the judgment passed, provided — 

firs(hj, that the Bench by which the j'udcpncnt is passed 
is il'dhj constitulccl, and 

secondly, that the Magistrates constituting the same (;. c., 
the Bench which passed the judgment) have been 
present on the Bench throughout the proceedings. 

2. “Duly constituted under sections 15 and 16.” — A Bench 
of Magistrates will he “duly constituted under Ss. 15 and 10” if — 

(ll the individuals sitting as a Bench have all been authorized by the 
Provincial Government under S.15 to sit together ns a Bench, and 
{2)the number oi such individuals is not less than the quorum fixed 
by rules framed by the Provincial Government under S. IG, clause (c). 

Suppose that A, B, c, D and E, arc all authorized under rules 
framed under s. 15 to sit together as a Bench, and under the rules 
framed under S. 10, clause (c), the quorum for a valid Bench is declared 
to ho ituo. It now A, B and c sit together to hear a case, but C is absent 
during subsequent hearings thereof and a and B finally deliver 
judgment in the case, the judgment is perfectly valid notwithstanding 
the change in the personnel of the Bench in the course of the trial, 
inasmuch ns A and B form a duly “constituted" Bench (?. e. they form 
the necessary qjtormn) and they have been present throughout the 
proceedings.' In Chiteshwar Djtbc v. Emperor, Niamatullab, J., 
however, took the view that all the Magistrates who began to hear the 
case must bo present at all the hearings irrespective of the quorum in 
order to render the ultimate judgment valid. This view was dissented 
from by a Bench of the same High Court in Dasratli Bai v. Empcror;~ 
hut Sulaiman, G. J., in the latter case, observed ns follows : “It is not 
easy to sec how the constitution of the Bench can bo changed and at the 
same time the Magistrates constituting the Bench be present on the Bench 
throughout the proceedings.” In making this observation his Lordship 
does not appear to have laid the necessary emphasis on the w’ords “duly 
constituted” used in the section. A Bench may be constituted by several 
Magistrates appointed under S. 15, and there may be a change in the 
constitution of such Bench. But if the duly constituted Bench under 
S. 10, i. C; the quorum fixed, passes the judgment, it would be valid 
provided the !Magistrates constituting such quorum have been present 
on the Bench throughout the proceedings. 


Note 2 

1. (’33) AIR 1933 All 355 (355) : 34 Cr.L.J. 701:55 All 459, Matlnirax. Emperor. 
{’32) AIR 1932 Nag 95 (96) : 28 Nag L R 190 : 33 Gri L Jour 559, Nago v. Shanimr. 

(Magistrate absent at two hearings, assisting in ami signing judgment — Held 
such judgment was illegal.) 

[See also (’98) 21 Mad 240(249) ; 2 Weir 17, Karuppanna Nadan v. Chairman, 
Madura Municipality. (Bench of seven Magistrates begun a case and five of 
them convicted the accused — Held conviction not invalidated by absence of two 
Magistrates.)] 

la. (’32) AIR 1932 All 127 (127) : 33 Ori L Jour 200. 

2. (’34) AIR 1934 All 144 (146, 147) : 56 All 599 : 36 Cri L Jour 38. 


Section 330A 
Notes 1-2 
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Section 350A 
Notes 2-5 


A Bench ■which consists of a number of ilagistrates, -n’hich is less 
than the qtiorum fixed, is not a duly constituted Benefit and evidence 
recorded hy it is not recorded by a Court."* See also the case cited 
below.® 

3. “And the Magistrates constituting the same have been present 
. . . throughout the proceedings.” — See Note 4. 

$. Non-compliance ■with the section — Effect of. — Where 
some of the Magistrates constituting the Bench who pass the judgment or 
order have not been present throughout the proceedings, the judgment 
or order is invalid as contravening the provisions of this section.* A 
contrary view has, however, been held in the undermentioned cases^ to 
the effect that this section is, in terms, a saving clause which does not 
directly prohibit or declare invalid the trial of a case in the absence of 
the conditions specified, but only indirectly or hy implication assumes 
such trial to bo irregular, and that non-compliance with the terms of 
the section is only irregularity curable by S. 537. 

5. Transfer of a case from a Bench of Magistrates to a Magistrate, — 
Sec Note 14a under Section 350, 


3. (’2G) AIE 1926 Sind 192 (192); 20 Sind L E 134: 27 Cr.L.J. 542, Einperorw.Gulu. 

(’92) 16 Mad 410 (414) : 2 Weir 14, Quccn-Emprcss v. Muthia, (Quorum of three 

—Judgment by two— Illegal.) 

(’19) AIE 1919 Mad 274 (274) : 20 Cri L Jour 823, In rc Bapiraju. 

4. (’26) AIE 1926 Sind 192 (192); 20 S L E 134 : 27 Cr.L.J. 542, Emperor wGnlu. 

5. (’20) AIE 1920 Bom 300 (301) ; 21 Cr. L. J. 369 ; 44 Bom 400, Mohidin Karim 
V. Emperor. (Eules requiring that trial must be completed by the same Magis- 
trates by whom it was begun — Trial continued and finished by two of the three 
Magistrates who constituted the Bench in the first instance is a trial held in con- 
travention of the rules and hence is void.) 

Note 4 

1. (’34) AIR 1934 Oudh 85 (86) : 35 Cri L Jour 417, Eamcshtvar Dalt Singh v. 
Bharath Singh. (Evidence heard on several occasions by only one member of the 
Bench and only one member signing depositions on several hearings — Trial held 
wholly illegal.) 

(’32) AIR 1932 All 191 (192) : 54 All 413 : 33 Cr. L. J, SS5, Rrmi Zhclatvan v. 
Shco Nandan. (One Magistrate absent duringexamination of witnesses but taking 
part in decision along with two others who had been jjresent during whole trial 
— Invalid.) 

(’32) AIR 1932 All 127(127); 33 Cr.L.J. 200, Ghiteshwar Dube v. Emperor. (Pre- 
sence of all the Magistrates constituting the Bench is necessary for n valid trial.) 

(’26) AIR 1926 Lah 304 (304) : 27 Cr. L. J. 463 : 7 Lah 122, Banwari v. Emperor. 
(Quorum of two — Only one present throughout proceedings — Trial beld bad as con- 
travening S. 350A.) 

(’32) AIR 1932 Nag 95 (96) : 28 NagL E 190 : 33 Cr. L. J. 559, Nago v. Shanhar. 
(Bench of three Magistrates— One remaining absent at two hearings but assisting 
in delivering judgment and signing it — Trial is illegal.) 

(’28) AIR 1928 Oudh 212 (214) : 29 Cri L Jour 310, Suraj Bali v. Emperor. 

[See also (’20) AIR 1920 Bom 300 (301): 44 Bom 400 : 21 Cr. L. J. 369, Mohidin 
Karim v. Emperor. (Trial in contravention of rule requiring that it must be 
completed before same Magistrate is void.)] 

2. (’34) AIR 1934 All 144 (147) ; 56 All 599:36 Cr.L.J. 38, Dasraih Bai v. Emperor. 

(’24) AIR 1924 All 674 (675), Dcbi Prasad v. Emperor. (Only one Magistrate try- 
ing the case — Irregularity, if any, held cured under S. 529 (e).) 

(’35) AIR 1935 All 814 (815) ; 36 Cri L Jour 907, Emperorv. Jafar Khan. CWhere 
it appears that the Magistrate who had not been present at all the hearings was 
present on the date when the judgment was delivered and that he inadvertently 
signed it and that he had taken no real part, it cannot be said that any failure 
of justice has taken place.) 
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351 W person attending a Criminal 
Detention of offenders Court, although Dot imder arrest 
attending Court. OF upon a summons, may be 

detained by such Court for the purpose of inquiry 
into or trial of any offence of which such Court can 
take cognizance and which, from the evidence, may 
appear to have been committed, and may be proceeded 
against as though he had been arrested or summoned. 

(2) When the detention takes place in the course 
of an inquiry under Chapter xviii or after a trial 
has been begun, the proceedings in respect of such 
person shall be commenced afresh, and the witnesses 
re-heard. 

1. Scope of the section. — The following conditions are neces- 
■sary for the application of the section : — 

(1) An offence must appear to have been committed on the 

evidence in the case before the Court, 

(2) such offence must be one of which the Court can take 

cognizance, and 

(8) the person who appears to have committed the offence 
must be •present in Court.^ 

This section does not by itself confer any power of taking 
cognizance of the offence disclosed in the evidence. It only prescribes 
the procedure to be followed when an offence of which the Court can 
take cognizance is disclosed on the evidence in the case. 

The ordinary procedure where any person is to be proceeded 
sigainst for any offence judicially is to issue a process against him. 
This section is an exception to this general rule and enables the Court 
to, at once, detain the offender in custody without issuing any such 
process. 

As to the principle on which cognizance is taken in such cases, 
•see Notes 3, 5 and 10 to section 190. 

There is, however, nothing in the Code which states that a 
Magistrate is bound at any stage of a trial, to stop the proceedings, 
arrest any person against whom he thinks there is a chance of getting 
a conviction, and start the original trial de novo? As to the considera- 
tions to be borne in mind in exercising the discretion under this 
section, see the undermentioned cases.^ 


• 1882 ;S. 351; 1872 ; S. 104; 1861 ; S. 206. 

Section 351 — Note 1 

1. (’ll) 12 Or. L. J. 92 (92) : 9 I. 0. 492 : 5 S. L. B. 1, Ahmed Khan v. Emperor. 
(Where the accused is not in attendance, this section does not apply.) 

2. (’25) AIR 1925 Bang 122 (126) : 3 Bang 11 : 26 Or. L. J. 492, A. V. Joseph v. 
Emperor. 

3. (’25) AIB 1925 Cal 104 (104) : 25 Ori L Jour 311, In re Easatullaviian. (To 
order a fresh enquiry against a discharged co-accused, after examining andcross- 
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COUETS TO BE OPEN 


[OH. 24. 


Section 352 


352/‘= The place in which any Criminal Court. 

Courts to be open, is held for the purpose of inquiring- 
into or trying any offence shall be deemed an open 
Court, to which the imblic generally may have access, 
so far as the same can conveniently contain them : 

Provided that the presiding Judge or Magistrate- 
may, if he thinks fit, order at any stage of any inquiry 
into, or trial of, any particular case, that the public 
generally, or any x)articular x>erson, shall not have- 
access to, or be or remain in, the room or building- 
used by the Court. 

Synopsis 


la. Courts to be open. 

1. Evidence of pardanashin ladj’. 

See S. t303 Note G. 

2. Trial in jail. 


3. Exclusion of police-officer. 

4. Holding Court in a private place.. 

5. Trial in camera. 


Oilier Topics (miscellaneous) 


Grounds for exclusion. See Note 0. 

Priv.'itc place turned into Court-room — Ss. 441 and 
448, Penal Code, inapplicable. See Note 4. 


la. Courts to be open. — It is a fundamental principle of Itr^' 
and procedure that every Court of Justice should be open to every 
subject of the King. As \s'as observed by their Lordships of the Privy 
Council in McPherson v, McPhersoiP : 

“ Publicity is the authentic hall-mark of judicial as distinct from 
administrative procedure .... The actual presence of the public is never of 
course necessary. -Where Courts arc held in remote parts of the Province, as they 
frequently must be, there may bo no jnembers of the public available to attend. 
But even so the Court must be open to any vrho may present themselves for 
admission. ” 


The proviso to this section, ho-u'ever, permits the presiding Judge 
or j\Iagistrate to hold a trial in camera, if he thinks fit : see Note 5. 

1. Evidence of pardanashin lady. — See Note G under Section 503. 


2. Trial in jail. — Trial in jail is not illegal -when there is 
nothing to sho-u’ that admittance -was refused to anyone who desired it.’- 
It is -within the discretion of the Magistrate to hold a trial at a place- 
other than the court-house. But -n^here he decides to hold the trial in 
the jail premises he should pass a formal order directing that the trial 


* 1882 ; S. 352; 1872:5.187; 1861:5.279. 


examining him as a prosecution -n-itness and thus gathering from his own mouth 
the evidence against him, is contrary to the traditions of justice in Criminal Courts.) 

(’89) 1889 Eat 477 (477, 478), Qnccn-Emprcss v. Bhogilal, (In absence of excep- 
tional circumstances a Court ought not to suddenly transfer a -witness from the 
witness-box to the dock and proceed against him along with the other accused, as 
such a course is likely to discourage the witnesses who follow, from telling the 
truth.) 

5eclion 352 — Note la 

1. (’36) AIE 1936 P C 24G (250) ; 161 1. C. 260 : 1936 A C 177 : 105 L J P C 41 (P 0). 

Note 2 

1. (’17) AIE 1917 Lab 311 (312) : 18 Cr. L. J. 852 (853), Saliai Singh v. Emperor, 
(Nor the prisoners -were unable to communicate with their friends or counsel.) 
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should be held there. Such an order must invariably be passed, as 
otherwise if accused persons consider that they have a grievance in 
any matter, it would be dilScult for them, in the absence of a formal 
order, to have recourse to higher authorities for redress. The absence 
of such a formal order is an irregularity." 

3. Exclusion of police-ofldcer. — This section empowers the 
Court to order that a particular person shall not remain in the room 
used by the Court. It makes no exception in the case of a police- 
oiEcer. When the accused person objects to the presence of a police- 
officer or other person, the Magistrate has to decide whether the 
accused’s fear of prejudice to his case is reasonable, considering the 
intelligence and suscei)tibilities of the class to which he belongs and 
not merely whether the presence is convenient or helpful to the Court 
or the prosecution.^ 

$. Holding Court in a private place. — To hold a Court in a 
private house, in spite of the protests from the accused and* where he 
cannot get his pleader to attend or call his witnesses, is a material 
irregularity.^ But where a case is tried in a Magistrate’s i^rivate room 
instead of in the court-room without any objection by the parties, the 
trial is not illegal." 

Where a private place belonging to the Judge is turned into a 
court-room, such a place cannot be said to be “in the possession" of 
the Judge within the meaning of S. 441 of the Penal Code. Thus, where 
an accused entered the private room of the Judge, wherein a trial was 
proceeding, and even when asked to leave it, disobeyed the order, it 
was held that the accused could not be convicted under s. 448 of the 
Penal Code.® 

5. Trial in camera. — The proviso to this section empowers the 
presiding Judge or Magistrate to hold a trial in camera if he thinks fit. 
Where he conducts a trial in camera in the exercise of his discretion 
and no objection is raised to such procedurcj the proceedings cannot 
be upset unless one of the parties can be shown to have been in fact 
prejudiced.^ 


2, {’40) AIR 1940 Bang 72 (73) ; 41 Cri L Jour 497 : 1940 E. L. E. 122, King v. 
U Khemcin. (Ordinarily trying Magistrate should take the initiative in the mat- 
ter — District Magistrate wants to take the initiative he is not to move the Local 
Government himself but must instruct the public prosecutor to make an applica- 
tion to the Magistrate asking that the trial should be held elsewhere — See para. 20 
of the Burma Courts Manual.) 

Note 3 

1. (’25) AIE 1925 Nag 296 (296) : 26 Cri L Jour 1130, Natlm Singh v. Emperor. 
(It is, therefore, not advisable, that a police-officer interested in the case should 
receive exceptional treatment, as a seat on the dias, as it would breed suspicion 
in the mind of accused as to the independence of Magistrate.) 

Note 4 

1. (’18) AIE 1918 Pat 197 (199) : 3 Pat.L.J. 147: 19 Cr.L. J. 249, Mewalalx. Emperor. 

See also S. 340 Note 4. 

2. (’06) 3 Cri L Jour 433 (435, 436) (L. B.), Narayanastoamy v. A, Blake, 

3. (’23) AIR 1923 Bang 145 (145, 146) : 25 Cr. L. J. 653, Nga Po Ya v. Emperor. 

Note 5 

I. (’36) AIR 1936 Bang 471 (471) : 38 Cri L Jour 48, W. E. Gardner v. U Kha, 


Section 352 
Notes 2-S 
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CHAPTER XXV. 


•Seofcioa 353 


Of the Mode of taking and becobding Evidence 
IN Inquibies and tbials. 


353.''' Except as otherwise expressly provided. 
Evidence to be aP evidencs taken under Chapters xviii, 

taken in presence . -.tit i . 

of accused. XX, XXI, XXII and xxiii shall be taken 
in the iiresence of the accused, or, when his personal 
attendance is disiiensed with, in presence of his 
pleader. 

Synopsis 

1. Legislative changes. 

2. Scope and applicability of the section. 

3. “All evidence.” 

4. “Shall be taken in the presence of the accused.” 

5. “When his personal attendance is dispensed with.” 

. See Note 2 and Notes to S. 540A. 

6. Evidence in criminal cases — General. 


Other Topics (miscellaneous) 


Breach of the section — Not curable. See 
Note 4. 

Cases — Cross-eases. See Note 4. 
Consolidation with consent — Curable. 
See Note 4. 

Description in heading if part of depo- 
sition. See Note 3. 

Exceptions. See Note 2. 


Extradition Act, 1870, See Note 2. 

Beading out prior statements — Insuffi- 
cient. See Note 4. 

Same offence — Several trials — Section 
applies. See Note 4. 

Sections 32 and 33, Evidence Act. See 
Note 2, 

Sections 428, sub-s. (3), 512, 509 and 
510. See Note 2. 


1, Legislative changes. 

There is no difference between the corresponding sections of 
the Codes of ISGI and 1872. 

Difference between the Codes of 1S72 and 1882 — 

<l) The corresponding provision of the Code of 1872 applied to primarily 
inquiries in cases triable by a Court of Session (now chapter xvill) 
and was applied by another provision to warrant-cases (now 
chapter xxi). Section 353 of the Code of 1SS2 made the provision 
applicable, also, to trials and inquiries under chai^ters XX, XXII 
and XXIII. 

<2) Under the Codes of 1861 and 1872 this provision applied only to the 
evidence of the complainant and 'ihQprosccutiomoitncsses. Under 
the Code of 1882 this iDi'ovision applied to all evidence. 

Code of 1898 — 

There is no difference between the Codes of 1882 and 1893. 


2. Scope and applicability of the section. — It is a general 
principle of law that all evidence in inquiries and trials should be 
taken in the presence of the acctised. There are various provisions of 
the Code by which the presence of the accused may, under certain 
circumstances, be dispensed with, (see Ss. 205 and 540A.) This section 


1882 : S. 353; 1872 : S. 191; 1861 : S. 194. 
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requires that, in such eases, the evidence shall be taken in the ‘presence 
of Ill's pleader} 

The general rule stated in this section is, however, not apiilicahle 
where there is an express provision to the contrary. Thus, an appellate 
Court may, under S. ‘i2S, sub-s. (3), direct that the accused need not be 
present when additional evidence is taken. Similarly, where an accused 
person has absconded, the Court may, in his absence, take evidence 
under s. 512. Again, when witnesses are examined on commission under 
the provisions in chapter XL, the accused need not be present. 

Under ss. 32 and 33 of the Evidence Act, the statements of persons 
who cannot be called as witnesses are admissible in evidence.^’' Under 
SS.509 and 510 of this Code, the deposition of a medical witness and 


Section 353 • — Note 2 

1. (’28) AIR 1928 Pat 143 (143, 144) : 6 Pat G91 : 29 Cr. L. J. 2G0, Biyan Singh 

V. B7npcror. 

(’G7) S Snth W E Cr 74 (78), Queen v. Sped Hosscin AH, 

In. See the following eases under S, 32 of the Evidence Act: 

(■71) 3 N W P II C R 212 (213), Queen v. Vjaril. 

(’01) 25 Bom 45 (47) : 2 Bom L R 381, Ivtpcralrix v. Budra. (Dying declaration.) 
(’02) 4 Bom L R 434 (435), Emperor v. Bama. (Person making dying declaration, 
chances to live — Declaration not admissible under S. 32, Evidence Act but may 
bo relied on under S. 157 of that Act for corroboration.) 

(’01) G Gal W N 72 (75, 81), Emperor v. Mathura. (Dying declaration — S, 32 (1), 
Evidence Act.) 

(’82) 8 Gal 211 (213) : 10 0 L R 11, Empress v. Samiruddin. (Do.) 

(’OG) 5 Gr. L, J. 427 (429); 84 Gal 098: 11 0 VT N G(i3,Jatindra v. Emperor. (Do.) 
(’70) 1870 Pun Bo No. 3 Or, p. 4 (8), Crown v. Ghaeec. (Do.) 

(’8C) 18SG Pun Re No. 13 Cr, p. 22 (22), Abdul daily v. Empress. (Do.) 

(’87) 1887 Pun Re No. 29 Cr, p. 58 (58), Zardad v. Empress. (Do.) 

(’8G) 2 Weir 339 (339), In re Singa. (Do.) 

(’84) 2 Weir 750 (752), In re Suhbu Tevan, (Do.) 

(’87) 2 Weir 753 (754), In re Kusal Singh. (Do.) 

(’14) AIR1914Nng70(71):10 NLR19: 15 Cr.L.J. 243, Bhagwan v. Emperor. (Do.) 
(’30) AIR 1930 Cal 228 (229) : 31 Cr. L, J. 91G, Tafiz Prainanih v. Emperor. 
(1900) 1900 Pun Re No. 9 Cr, p, 21 (23) : 1900 P L R p. G9, Hashim v. Empress. 
(’72-92) 1872-1892 Low Bur Rul 157 (158), Bam Loochun v. Queen-Empress. 

(’20) AIR 1920 Nag 170 (171) : 16 N L R 30 : 21 Cri L Jour 486, iUf. Ajodhi v. 
Emperor. (S. 32 (2), Evidence Act.) 

Sec also the following eases under S. 33 of the Evidence Act ; 

(’19) AIR 1919 All 351 (351) : 20 Cri L Jour 625, Dehi Singh v. Emperor. (State- 
ment of deceased plaintiff examined as witness that the receipt filed by defendant 
accused, was forgery, is admissible in evidence in criminal prosecution of accused.) 
(’28) AIR 1928 All 140 (141) : 60 All 113, Narsingh Das v. Gohtil Prasad. (State- 
ment of witness in previous suit — Witness living — Parties to the suit different 
—Statement not admissible.) 

(’87) 1887 Rat 347 (348, 349), Queen-Empress v. Bhabhutgar. 

(’73) 20 Suth W R Gr 69 (69, 70), Queen v. Moivjan. 

(’74) 21 Suth W R Cr 12 (12), Queen v. Etwaree Dharcc. 

(’13) 14 Cr. L. J. 70 (71) : 18 Ind Gas 406 (Cal), Ibrahim v. Emperor. 

(’29) AIR 1929 Cal 822 (824) ; 31 Cri L Jour 809, Emperor v. C. A. Mathews. 

(’14) AIR 1914 Lah 159 (161) : 15 Cri L Jour 62, Daivi v. Emperor. 

(’27) -■IIR 1927 Lah 332 (333) ; 8 Lah 570 : 28 Cri L Jour 451, Lalialv. Emperor. 
(’ 33 ) AIR 1933 Lah 561 (567) ; 34 Cri L Jour 735, Diwan Singh v. Emperor. 

068) 2 Weir 755 (755) : 4 Mad H C R App xv, 

(’lej .\IR 1916 Mad 8 . 1 (852,853): 16 Cr.'L. J. 294: 39 Mad 449, Annavi v. Emperor. 
('32) AIR 1932 Mau 559 (560) : 38 Cri L Jour 738, Muthiah Pillai v. Emperor. 

’22) AIR 1922 Oudh 254 (255):25 OudhOasl42: 24Gx.'L.3.828,Diuarha\\Emperor. 
(’24) AIR 1924 Bang 209 (210): 1 Rang 512: 25 Cr.L.J. 257, EgaNyo v. Emperor- 
See S. 162 Note 21 and S. 512 Note 8. 


Section 353 
Note 2*' 
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Section 353 
Notes 2-5 


Jiis report and the report of a chemical examiner are admissible in 
evidence without the medical officer or the chemical examiner being 
called. Similarly, under the Extradition Act, 1870 the deposition or 
statements on oath taken in a foreign State may, if duly authenti- 
cated, be received in evidence." These provisions, however, are all 
execeptions to the general rule of evidence that all evidence should he 
direct (see S. GO, Evidence Act) and have no bearing on this section. 

3. “All evidence.” — The words “all evidence” will include 
the evidence for the defence as well as evidence for the prosecution.^ 
See also Note i. 

As to whether the name, parentage, age, residence and profession 
given in the heading of the deposition form part of the deposition, see 
the undermentioned cases," 

5. “Shall be taken in the presence of the accused. ” — The 
section is imperative that all evidence shall he taken in the presence 
of the accused, or in certain circumstances, in the presence of his 
pleader. It is not sufficient under the section to read out to a witness 
his previous deposition in a former case and ask him if the statements 
made therein arc true;^ nor is it sufficient to read out to the accused 


2. ('ll) 12 CrL L .Jour 505 (507, 518) : 12 Inti Gas 273 : 39 Cal 1G4, In rc Budolph 
Slalhnann. (Where records of n German Court have been £iuthontic.ite(l in the 
manner prescribed bySs. 1-1 and lo.Englisli Extradition .\ct which are applicable 
in this country, such records arc admissible.) 

Note 3 

1. (’13) 1-1 Cr. L. .T. 287 (2?=!) : 19 I. C. 719 : 1912 Upp Bur Eul 152, Sga Po 
Slum V. Emperor. 

2, (’0-1) 20 All 103 (118) : 31 1 A 38 : S C W X 211 : G Bom L E 233 : 3 Sar 5S3 
(P C), Maqhulan v. Ahmad Husain. (No.) 

(’21) AIE 192-1 Cal 5-58 (.500), Lahshan Chandra v, Tahhn Dhali. (Xo.) 

(’28) AIE 1928 Pat -120 (421) : 7 IM 301 : 29 Cr. L. J. 804, Chotan Singh v. 
Emperor, (Yes.) 

Note 4 


1. (’70) 2 X W P n C E 100 (100), v. Ilalnndar Doss. 

(’OG) 4 Cr. L. .T. 89 (91, 92) : 8 Bom L E 538, Emperor v. Ohmiasha-' 
(’95) 1895 Eat 792 (793). Er-prees v. Salu. (Testimony, however, c: 
witness. c=p-3cially in a l..-c- o: murder, oimht, wlit-n he i-= present, 


.1 .Tedic.tl 
•e be taken 


fully and not in tin. way st.''t:-d above.) 

(’G'^] 1 Bcng LEO Cr 37 (38). V-au n v. EaJ Krishna. (This mode of talung evi- 
dence depriv-os the Court and uiry of the opportunity of observing the domeanoiu 
of witnesses.) 

(18G4) 18G4 Sutii W E Gap Ci 1 (1), Queen v. Sheih IZyaviui, 

(1804) 1 Sutli W E Cr 11 (i-1), Queen v. Badhy. 

(’G4) isG-4 Suth W E Gap Cr 33(38), Queen v. Kanyc Shcilih, 

(18GS) 10 .Suth W E Gr 5G (5G). In rc 'lunger Bhooyan, 

(’G9) 12 Suth W E Cr 3 (3, 5) : :! Beng LEA Cr 20, Queen v. Bishonath Pal. 
(’G9) 12 Suth W E Cr 5-1 (5-5) : 3 Beng L B App 155, In rc Kalil'ant Poy. 

(’71) 15 Suth W E Cr G (G) ; 0 Beng L R App 83, In (he matter of C, G.D. Betts,. 
(’71) IG Suth W E Cr 30(30, 37) : 8 Bcug L E .\pp 21, Queen v. Zuljulcar Khan. 
(’74) 22 Suth W E Cr 33 (31), Queen v. Bocha Chou'hcdar. 

(’7C) 25 Suth W E Cr 14 (11), Ali filcak v. Maoistratc of Chittagong, 

(’23) AIE 1923 Cal 19G(197):50 Cal 223:24 Cr.L.J. 19S, Mooahur Ali v. Emperor.. 
(’2.5) AIE 1925 Lah 19 (20) : 5 Lah 39C : 27 Cr.L.J. 170, Lai Singh v. Emperor.. 
(’2G) AIE 192G Lah 378 (379) : 27 Cr. L. J. 5.55, Ahnian v. Emperor. 

(’33) AIE 1933 Lah 231 (232) : 34 Cr. L. J. G37, Sukhdev Baj v. Emperor. 

(’99) 22 Mad 455 (45G) : 1 Weir 739, Queen-Empress v. Ayyakannu. 

(’99) 2 Weir 3G0 (361), In rc Duganna, 

(’GS) 2 Weir 755 (765). 
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tbe deposition of the complainant taken in the absence of the accused.^ 
So also, morel j’ recording a statement that what the witness has to say is 
contained in a document which is filed as an exhibit is not enough.-'' The 
examination of the witness must actually be made in the presence of the 
accused. It does not matter how often the same offence is the subject of a 
trial; every accused has a right to have the Avhole of the evidence given 
and recorded in his presence just as if the witness had never before given 
his testimony on the charge.^ A contravention of the provisions of this 
section is not a mere error, omission or irregularity and cannot bo cured 
by s. 537.'* In cross-cases and cases which arc intimately connected with 


(’921 5 C r L Pi Cr 33 (35), Emf.rcss v. Itampiare. 

(•21 j AIR 192 J Lull 17 (18. 19) ; 1 Lali 382 : 2.5 Cr. L. J. 377, John Thomas v. 
Emperor. 

{’72-92} 1872-1892 Low Bur Rul 399 (399), Nga Po Turn v. Empress. 

(’17) AIR 1917 Low Bur 112 (113);17 Cr.L.J. 512 (513), Nga ThaKu v. Emperor. 
(’23) AIR 1923 R.ang 281 (235) : 30 Cr.L..T. 730, Abdiil Oa ffor v. Govind Prasad. 
(’GO) 0 Suth W R Cr 7 (7). Queen v, Kishen Papal. 

[See also (’72) 17 .Suth '\V R Cr 5 (5) : 8 Bcng L R App 03, Queen v. R’ojirn.] 
See also S. 512 Note 2. 

2. (’09) 1809 Eat 24 (24). Peg. v. Buldcv Goomajcc. 

(’ll) 12 Cri L Jour 585 (587) : 12 I. C. 901 : 30 Mad 4.57, Jeremiah v. F. S. Vas. 
(Gap.s in prosecution evidence not to bo filled by answers given by accused.) 

2q. (’28) AIR 1928 Lab 09 (09) : 28 Cri L .Tour 909, Bhagsing v. Emperor. 

(’25) AIR 1925 Lnh 19 (20) : 5 Lab 390 : 27 Cr.L. J. 170, Lai Singh v. Emperor. 

3. (1804) 1804 Sutb 51' R Gap Cr 13 (13), Queen w Affacuddccn. 

(’74) 22 Sutb IV R Cr 38 (38, 39), Queen v, Mohun Banfor. (A prisoner whoso 
trial is supplemental to that o£ others is entitled to as full and complete an in- 
vestigation of all the facts of the occurrences upon which the charge depends as 
•if no previous trial of other persons for p.articipation in these occurrences had 
over taken place.) 

[See (’00) 1800 Pun Re No. 05 Cr, p. 70 (70), Crown v. Topun Mull. (Evidence 
cannot be taken by proxy.)] 

4. (’28) AIR 1928 Pat 143 (143, l.t4):0 Pat 091:29 Cr.L.J. 200, Rican w Emperor. 
(’13) 14 Cr.L.J. 287 (28S):19 I.C. 719:1912 U B R 152,rY!7a Po Shein v. Emperor. 
(’00) 3 All L .Tour 4371 (43n), Baja Ram v. Emperor. 

(’70) 2 N IV P II G R 49 (50). Queen v. Lalla Chotebep. 

(’07) 8 Suth W R Cr 17 (17), Queen y.Bajcoomar Singh. (Conviction and sentence 
in absence of the prisoner quashed.) 

(’08) 1 Bcng L E 8n (Sii), Bihooram v. Allaho Kolita. 

(’09) 11 Suth W E Cr 22 (22), Queen v, Bamgolam Singh. (Committal quashed.) 
(’09) 11 Suth -W R Cr 35 (35). Queen v. Bam Das Boisiub. 

(’70) 14 Suth W R Cr 25 (25), Queen v. Chooramoni. 

(’71) 10 Suth IV R Cr 40 (41), In rc Grish Chunder Ghosc. 

(’75) 24 Suth IV R Cr 70 (77), Queen v. Russich Das. 

(’Ol) 5 Cal Vt^ N 110 (113), In rc Stirjpa Narain Singh. 

(’93) 20 Cal S57 (800), Girish Chunder v, Queen-Empress. 

(’07) 3 Mad H C E App xxxiv (xxxiv). 

(’25) AIR 1925 Nag 457 {458):2G Cr.L.J. 1289, Nnrayan v. Chandrabhaga. (An 
order under S. 145, Cr.P.C., is wholly illegal if based on evidence recorded behind 
the back of a party at a time when ho was not a party to the proceedings at all.) 
(’27) -5IR 1927 Ondh 353 (353) : 28 Cri L Jour 750, Chholclal v. King-Emperor. 
(’34) AIR 1934 Mad 091 (092) ; 58 Mad 285 : 30 Cri L Jour 319, Bclligowdcr v. 
Emperor. (Commitment based on evidence recorded in absence of accused is illegal.) 
(’90) 2 IVeir 259 (200), In re Chinnappan. (Do.) 

(’3.3) AIR 1935 Ondh 488 (489) : 11 Luck 343 : 30 Cri L Jour 1198, Bishnath v. 
Emperor. (Proscction witnesses examined-in-chiof •when accused was absent — 
Their cro3.s-examination conducted in his presence — Case proved in cross-exami- 
nation — Still trial is illegal.) 

[Sec (’74) 21 Suth W B Cr 50 (57), Queen v. Luhhun Santhal. 

(’72) 1872 Bat 00 (GO), Reg: v. Jelha Ganesh.^ 

[Sec also (’00) 3 Cr. L, J. 42 (43) : 7 Bom L R 979, Emperor v. Ningappa. 


Section 363 
Note 4 
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curable under s. 587/' See also Note 30 under S. 537. See also the cases 
cited below.’' 

5. "When his personal attendance is dispensed with.” — See Note 2 

and Notes to Section 5I0A. 

6. Evidence in criminal cases — General. — Sec thciinilcniienfioned cases.^ 


[I!ut see (’38) AIR 1038 Oudh 253 (255, 2SG) : 40 Or. L. J. 1, Taqi Mahomed v. Md. 
Jan. (Witness’s answer about bis statement in cross-case recorded — Statement 
in cross-case not brought on record — Procoduro adopted at request of accused — 
Held there could bo no prejudice and irregnlnrily cured by S. 537.)] 

6. (’2G) AIR 192G Bom 231 (232) : 50 Bom 171 : 27 Cr. L. J. 1335, Emperor v. 
Harjivan Valji. 

(’.30) AIR 1930 Mad 505 (50G) : 53 Mad 775 : 31 Cr. L. J. 1191, Krishnayya Naidu 
V. Emperor. 

(’28) AIR 1928 All 593 (593, 595) ; 50 All 457 : 30 Cr. L. J. 337, Suhhai Ahir v. 
Emperor. (Where parties consented to treat tho evidence in one case ns evidenco 
in the other and no injustice followed from it, tho trial is not bad.) 

Sec also S. 423 Note 11 and S. 537 Koto 80, 

7. (’40) AIR 1940 Cal 59 (59) : 41 Cri L Jour 247, Mrs. TP. Wangh v. Emperor. 
(Counter-cases— Magistrate is not entitled to use evidence given in one case in 
other case.) 

(’35) AIR 1935 Cal 548 (550) : 3G Cr. L. J. 1339, Khithh Chandra v. Kannram 
Mahlania. 

(’16) AIR 1916 Cal 912 (913) : 17 Cri L .Tour 439, Superiniendent and Ecmcm- 
brancer of Legal Affairs, Bengal v, Mon Mohan Roy. (Connected criminal 
appeals— It is irregular to mahe cross-references in one case to evidence in other 
case.) 

(’28) AIR 1928 Lah 34 (35) : 29 Cri L Jour 521, Mahomed Khan v. Emperor. 
(Separate charges— Evidenco must bo separately recorded.) 

(’87) 14 Cal 358 (359, 360), Bachu Mullah v. Sia Ram Singh. (Cross-eases aris- 
ing out of same facts — Examining ns witnesses in one case accused in other enso 
— Course irregular but irregularity curable under S. 537.) 

(’15) AIR 1915 Bom 14 (15) : IG Cri L Jour 538, Dosabhai v. Emperor. (Trial of 
cross-complaints — Evidenco in one case considered in the other — Illegal.) 

(’87) 9 All 609 (611) ; 1887 AWN 143, Queen-Empress v, Nandram. (Deposi- 
tions in prior trial arising out of same facts read out with consent of accused 
and witnesses cross-examined — Held that though course was irregular, irregu- 
larity was cured under S. 537.) 

(’16) AIR 1916 Low Bur 20 (20) : 17 Cri L Jour 503, Ram Sarup v. Emperor. 
(Two persons separately tried for same offence— Examination of one of them in 
tho case against tho other is irregular ns it is likely to prejudice tho Magistrate 
against him.) 

(’24) AIR 1924 Lah 228 (229) ; 24 Cri L Jour 415, Narain Singh v. Emperor. 
(Several cases tried separately — Common witnesses not examined separately, but 
their evidence taken in one case read out to them in others with consent of 
accused’s counsel and admitted ns correct — Held procedure though irregular 
did not prejudice accused and did not affect validity of trial.) 

Note 6 

I. (’28) AIR 1928 Lah 69 (69) : 28 Cr. L. J. 969, Bhag Singhv, Emperor. (Merely 
recording statement that what tho witness has to say is contained in a document 
which is filed as an exhibit is not enough.) 

(’25) AIR 1925 Lah 19 (20): 5 Lah 396: 27 Cr.L.J. 170, Lai Singh V. Emperor. (Do.) 
(’28) -AIR 1928 Lah 152 (153) ; 29 Cri L Jour 200, Sirajud-Din v. Emperor, (Re- 
cording of evidenco pieco-meal not proper.) 

(’17) -AIR 1917 Oudh 200 (200) : 19 Oudh Cas 239 : 18 Cri L Jour 105, Baldco 
Prasada v. Emperer. (Medical witness, statement of— Recording of statement in 
commitment proceedings — Careless mode of recording condemned.) 

(’19) AIR 1919 Cal 862 (871) : 19 Cri L Jour 763, V enhataratnam v. Corporation 
of Calcutta. (Expert witness — Evidence — Contradiction by reference to books 
cannot be allowed unless the relevant passages are put to tho witness and ho is 
given an opportunity to explain.) 

(’67) 1867 Pun Re No. 17 Cr, p. 35 (36), Crown v. Sain Bass. (Conviction and 
sentence on evidence recorded by a subordinate Magistrate is illegal.) 


Section 35?- 
Notes 4-6 
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Section 355 354. In inqnirias and trials (other than 

Manner of record- summary trials) under this Code hy 
presidency-towns. 01 ’ heloi’e a Magistrate (other than 
a Presidency Magistrate) or Sessions Judge, the 
evidence of tlie witnesses shall he recorded in the 
following manner. 

1. “ Other than summary trials.” — .Sec Note .I to Section 

2. “Other than a Presidency Magistrate.” — As to the 
tiiannof in T.liich the evidence of the tvitnosscs is to be recorded by or 
before :i rresidoncy ^Magistrate, see S. .‘3o2. 

3. “ In the following manner.” — Tlie words "in the following 
manner'' refer to tlic manner as provided in S3.355 to 301.^ If a person 
is before the Court as a vntness, his evidence must be recorded only as 
the law directs, tn r., under the provisions of the following soctions." 


Section 355 


3o5.t (i) In summons-cases tried before a 
Record in summons- Magistrate other than a Presidency 
cases and in trials of iMagistratc, and in cases of the 

first and second class olieuccs mentioned in suh-section ( 1) 
biagistratcs. clauses (h) to (in)^ 

holh inclusive, when tried hy a Magistrate of the 
first or second class and in all proceedings under 
section 514 (if not in the course of a trial), the Magis- 
trate shall mal^e a memorandum of the substance of 


• 1882 : 5.354; 1872:5.332; 18G1— Nil. 
11882:5.355; 1872:5.333; 1861 : 5.267. 


(’GG) 1^CG Pun Re No. GG Cr, p. 70 (70), Crov'ii v. Tcinin Mull. (Evidence can 
never be tal:cn by proMy.) 

(’21) 22 Cri L .Tour Gl>0 (070) : 63 Ind C:i? -IGl (-102) (Lull), irnrilinirfs Siyinlt v. 
Etnperor. (Witnesscj, wlietlior (hey are Government officers or not, should give 
their evidence in the witness-box or other place in the court-room which is set 
apart for this purpose and it is not desirable that they should give theirevidenoo 
on the dais by the side of the Magistrate.) 

('S3) 18S3 iUl W N l-l.j (IfC), Empress v. Gayadin. (Number of accused commit- 
ted to sessions — Judge must nnalvse evidence in respect of each accused.) 

(’18) AIR 1918 Bom 212 (213, 2M) : 19 Cri L Jour 593, Hari Jlamji Eavar v. 
Emperor. (Evidence of children not competent to understand nature of oath 
or solemn affirmation — Necessity for administering oath — Oath when may be. 
dispensed with— Precautions to be tahen.) 

(’33) AIR 1933 All G90 (G95): 55 -Ml 1010 ; 34 Cri L Jour 9G7, S. II. Jhahwala 
Y. Emperor. (Conspiracy trials— Evidence in.) 

{’2G) -MR 1926 Bom 215 (21.3) : 27 Cri L .Tour 1289, In re Mangrti Fclcu. (Local 
inquip' — Procedure at— Questioning persons without recording their evidence or 
allowing their cross-examination is bad.) 

(’87) lSS7PnuReNo.41Cr,p.95 (99), Hassan Khan v. Empress, (Examination of 
pardnnashin ladies as witnesses — Procedure.) 

5cction 354 — Note 3 


1. (’2G) AIR 192G Pat 58 (59): 2G Cr.L. J. 1475, Emperor v. Phagunia. 

2. (’G7) 8 Suth W R Cr 11 (12), Queen v. Phoolchand. 


(S. 3G0.) 
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the evidence of each witness as the examination of 
the witness proceeds. 

( 2) Such memorandum shall he written and signed 
hy the Magistrate with his own hand, and shall form 
part of the record. 

(3 ) If the Magistrate is prevented from making 
a memorandum as above required, he shall record the 
reason of his inability to do so, and shall cause such 
memorandum to be made in writing from his dicta- 
tion in open Court, and shall sign the same, and such 
memorandum shall form iiart of the record. 


Synopsis 


1 . Legislative changes. 

2. Scope of the section. 

3. Sub-section (1) of section 260, 

clauses (b) to (m). 

4. "Shall make a memorandum of 

the substance of the evidence.” 


5. “Each witness.” 

6. "Signed by the Magistrate.” 

7. Reasons for inability to record 

ns required. 


Other Topics (misccUancous) 

Diflorcnt modes of procedure in inking Memo of evidence — Not vnguo but full, 
evidence under the Code. See Note 2. jjqJq 

Innppricnbility to summary trials. See 

Note 3. Notes of evidence in summary trials — 

Language of memo of evidence. See If part of record. See Note 3. 

Noted. . . . . , . , ^ 

Memo of evidence need not bo read over. Omission to sign vitiates trial. See 
See Note -1. Note C, 

1. Legislative changes. 

Difference between the Codes of 1861 and’ 1872 — 

Tho provisions of the corresponding section in the Code of 1861 
applied onl}' to suminons-cases. Tho Code of 1872 extended the provi- 
sions also to cases of the hind referred to in section 222 of that Code 
(now section 2G0). 

Difference between the Codes of 1872 and 1882 — 

The words “otherwise than at a summary trial” after tho words 
“Magistrate of tho first or second class,” occurring in tho Code of 1872 
were omitted in s. 355 of tho Code of 1882, ns they were thought to he 
redundant, since those words already occurred in section 354. 
Difference bclioecn the Codes of 1882 and 1898 — 

(1) Tlie words “clauses (b) to (m)” wore substituted for “clauses (b) 
to (k),” in consequence of offences added in section 260. 

(2) Tho provisions of this section have been extended also to proceedings 
under section 514. 

2. Scope of the section. — There are three different kinds of 
procedure prescribed by the Code in the matter of recording of evidence 
in the trial of cases : 

(l) In summary trials (ss. 260 to 265) no evidence need he recorded hy 
the Magistrate.^ 

Section 3S5 — Note 2 

1. (’40) AIR 1940 Pat 272 (274) :41Cr.L. J.283, ilfoiisia v. Emperor. (Section 263 
must be read as an exception to the general provision contained in S. 355 (1),) 


Section 355 
Notes 1-2 


2Cr.l27. 
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Section 355 
Notes 2-3 


(2) In regular trials of summons-eases by a Magistrate other than a 
Presidency IMagistrate and of cases of offences mentioned in S. 2G0, 
clauses (b) to (m), and in proceedings under S. 51d, the Magistrate 
shall make a memorandmn of the suhsiartce of the evidence of 
each witness as his examination proceeds (s, 355). In such cases, 
however, under S. 35S it is open to the Magistrate, if ho thinks fit, 
to take down the evidence of the witnesses in the manner provided 
by S. 35G or S. 357. 

(3) In regular trials of cases not falling within this section, the 
procedure prescribed by ss. 35G to SG5 should be followed. 

3. Sub-section (1) of section 260, clauses (b) to (m). — 
Section 351 makes it clear that this and the following sections do not 
apply to simmaru trials.^ Thus, it does not apply to cases of the 
offences specified in sub-s. (l) of S. 2C0, clauses (b) to (m), if tried 
summarily, and therefore in such cases the I^Iagistrate is not bound 
to inalce any memorandum of the substance of the evidence of each 
witness. Even if he makes such a memorandum, the notes do not 
form part of the record." But, if the j\ragi3trate does not try the 
offences under the provisions of S. 2G0 but tries them in the ordinary 
course, he is required under this section to maltc a memorandum of 
the evidence.^ The High Court of C.alcutta has, however, held that 
such memorandum, if taken, would form part of the record and cannot 
bo destroyed by the Magistrate.* An offence of theft under ss. 379, 3S0 
and 3?1. 1, r. C., where the v.aluc of the jiroperty stolen does not exceed 
Rs. 50. is one falling under S. 2G0, cl.fd), and when tried regularly, is 
governed by tliis section.'' But a charge of theft under the said sections 
combined with a charge of previous conviction for a similar offence 
h.as been held to ho a different offence not falling within cl.ause (d). 
Neither a summary procedure nor this section will apply to such a ease.*^ 


(’35) AIR 1935 R.anir 100 (107): 13 R.aiig 225 : 3G Cr. L. .T. 892, Evipcror v. Mating 
Po Sa:v. (S. 355 bis no .ipplic.ition to sumraary triiil of a case under Cbap. XXII 
of the Code.) 

(’31) AIR 193! Eero 157 (15S' : 53 Eom 298 : 35 Cii L Jour Sll, In rc Tiftpanna 
Koni'ia MannavcMuar. (Do.) 

Note 3 

1. (’10) AIR 1910 Pat 272 (271) : 11 Cri L Jour 2S3, Molisin Sheikh v. Emperor. 
(’3G) AIR 19oG All 319 (.519) : .37 Cri L Jour 710, Hafi: Mohd. v. Emperor. 

(’05) 2 Cri L Jour 37.5 (376) : 3 Low Bur Rul 3, Kvchi v. Emperor. 

(’27) Affi 1927 Bom 12G (127, 123) : 28 Cri L Jour 537, Chimanlal Mancklal v. 
Emperor. (S. 355 does not applv to offences coming under S. 201, Cl. (b).) 

(’27) AIR 1927 All 121 (121, 125) : 19 All 2G1 : 23 Cri L .Tour 97. Manloo Tctrari 
V. Emperor. (Tbo provisions of Ss. 2G3 and 2G1, in c.ises in which these sections 
are npplic.ible, arc not controlled by S. 355.) 

[But see (’22) AIR 1922 Pat 5 (7) : 23 Cr. L. J. Ill, Balkesar Singh v. Emperor. 
(Submitted not correct.)] 

2. (’27) AIR 1927 All 121 (121) : 49 Ail 2G1 : 28 Cr. L. J. 97, Jlan/oo v. Emperor. 

3. (’36) AIR 193G All 319 (319) ; 37 Cri L Jour 710, Hafio Mohd. v. Emperor. 

4. (’21) AIR 1921 Cal 1G5 (165, 16G): IS Cal 280: 22 Cr.L.J. 162, Satish Chandra 
V. 2Ianmaih Nath. (S. 263 must be read with S. 355.) 

5. (’3G) AIR 1936 All 319 (319) : 37 Cri L Jour 710, Hafio Mohd. Bafiq Ahmad 
V. Emperor. (.V Magistrate trying summary case in ordinary way is not required 
to record the evidence in the language of the Court or have" it so recorded.) 

(’23) AIR 1923 All 432 (433), Emperor v. Bttlakhi. 

6. (’SO) 2 Weir 432 (432,433), /fip/j Court Proceedings, SSthOciohcrlSSO, No, SllO. 



CH.25.] EECOED IN SUMMONS-GASES AND IN CERTAIN TRIALS 2019 

i. “Shall make a memorandum of the substance of the 
eyidence.” — This section requires only a memorandum to be made 
of the snhstcmce of the evidence given. Such a memorandum should 
not, however, be inadequate or vague,^ but must be full.^ 

The Code is silent as to the language in which such a memoran- 
dum is to be recorded ; consequently, if a subordinate Magistrate, not 
authorized to take down evidence in English, records the memorandum 
of the substance of such evidence in English, there is nothing illegal 
in it.® 

The memorandum under this section need not bo read over to 
the witnesses inasmuch as it is not evidence f roper. Section 8G0 does 
not apply to such cases.'* 

5. "Each witness.” — The direction of the section that the 
Magistrate must make “a memorandum of the substance of the 
evidence of each 7oitness,” is not complied with by a mere statement 
that a witness deposed exactly as another.* See also section S5G. 

6. “Signed by the Magistrate.” — It was held in the under- 
mentioned case* that an omission by the Magistrate to sign the 
memorandum of the substance of the evidence recorded by him vitiated 
the trial. But in view of the decision of the Privy Council in Ahd^il 
Rahman v. Emperor,- the failure of the Magistrate merely to sign 
the memorandum cannot bo regarded ns sufficient by itself to vitiate 
the conviction.® 

7. Reasons for inability to record as required. — Sub- 
section (S) requires that the Magistrate must make a memorandum of 
the substance of the evidence with his own hand, unless he records 
valid reasons for not doing so. He is not entitled to attend to other 
worl: during the hearing of the case and to plead that other w^ork ns 
the reason for his inability to comply w’itli this requirement.* 


{’78) Weir 3rd Edition 921 (921); 2 Weir 324. 

Note 4 

1. (’83) 5 All 224 (226): 1882 AWN 240, Laraiti v. Ram Dial. 

2. (’24) AIR 1924 Cal G41(541):24Cr.L.J. 088, GanodaDassya\.Srimanta Ghosh. 

3. (’9G) 19 Mad 2G9 (270) : 2 Weir 433 : 6 M L J 134, Queen -Ewpress v. Gopal 
Goundan. (Even if it is irregular, ,S. 537 applies.) 

4. (’23) AIR 1923 Pat 157 (157): 23 Or. It. J. 120, Mohammad Ishaqv, Emperor. 
(’94) 2 Weir 433 (433), High Court Proceedings, 31st October 1894, No, 8078. 

Note 5 

1. (’75) 24 Sntb W R Cr 76 (77), Queen v. Rtcssich Das. 

Note 6 

1. (’22) AIR 1922 Pat 5 (7): 23 Cri L Jour 114, Balhesar Singh v. Emperor. {The 
decision bolds that S. 355 applies to summary trials — Tbis is wrong — SeeN. 3.) 

2. (’27) AIR 1927 P C 44 (47) : 54 I A 96 : 28 Cri L Jour 259 : 5 Rang 53 (P C). 

3. (’40) AIR 1940 Pat 272 (274) ; 41 Cri L Jour 283, Mohsin Sheikh v. Emperor. 
(Even otherwise in a case governed by S. 263 the Magistrate need not record the 
evidence of witnesses inasmuch as S. 263 must be read as an exception to the 
general provision contained in S. 355 (1).) 

Note 7 

1. (’37) AIR 1937 Oudh 126 (127) : 38 Cr.L.J. 150, Emperor v. Jagmohan Singh. 
(The irrcffularitv is rlMrlv nf Tnn/>ii — a — \ 


Section 355 
Notes 4-7 
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356.* (^) ^11 other trials before Courts of 

Record in other Sessioii and Magistrates (other than 

cases outside presi- -n *i* 

dency-towns, Presidency Magistrates), and in all 
inquiries under Chapters xii and xviii, the evidence 
of each witness shall he taken down in writing in the 
language of the Court by the Magistrate or Sessions 
Judge, or in his presence and hearing and under his 
personal direction and superintendence and shall be 
signed hy the Magistrate or Sessions Judge. 

(2) When the evidence of such -witness is given 
Evidence given in English, the Magistrate or Sessions 
in English. Judge may take it down in that language 

with his own hand, and, unless the accused is familiar 
with English, or the language of the Court is English, 
an authenticated translation of such evidence in the 
language of the Court shall form part of the record. 

(2 A) When the evidence of such witness is given 
in any other language, not being English, than the 
language of the Court, the Magistrate or Sessions Judge 
may take it down in that language with his own hand, 
or cause it to he taken down in that language in his 
presence and hearing and under his personal direction 
and superintendence, and an authenticated translation 
of such evidence in the language of the Court or in 
English shall form iiart of the record. 

('5 j In cases in which the evidence is not taken 
Memorandum wben evi- down in writing hy the Magis- 

fh'rMStSror'rdsa trat® Sessions Judge, he shall, 
himself. as the examination of each wit- 

ness i^roceeds, make a memorandum of the substance 
of what such witness deposes; and such memorandum 
shall he written and signed by the Magistrate or 
Sessions Judge with his own hand, and shall form iDart 
of the record. 

(d) It the Magistrate or Sessions Judge is pre- 
vented from making a memorandum as above required, 
he shall record the reason of his inability to make it. 


• 1882 :S. 3S6; 1872 :5.334; 1861:5.195. 
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Section 356 
Notes 1-4 


1. Legislative changes. — Change made in 1923 — Suh-s.(2A) 
•was newly added, by the Code of Cnminal Procedure (Amendment) 
Act, xvm of 1923. 

2. Scope of the section. — Section 355 provides for the manner 
in -u'hieh evidence is to bo recorded in certain specified oases. This 
section provides for the manner of recording of evidence in all other 
trials before Magistrates and Courts of Session and in all inquiries 
under chapters Xll^ and xvni. This section applies only to cases to 
which the provisions of S. 355 do not apply.^ 

3. "In all other trials.” — See Note 2. 

4. Proceedings for security for good behaviour. — An inquiry 
in a proceeding for demanding security for good behaviour should, 
under the provisions of S. 117, be conducted and evidence recorded as 
in -warrant-cases. The manner in -which evidence is to be recorded 
in -w'arrant-cases is that prescribed by this section and, consequently, 
evidence in inquiries under S. 117, on an order for security for good 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “ In all other trials.” See Note 2. 

4. Proceedings for security for 

good behaviour. 

5. Record of evidence — Sub-sec- 

tion (1). 

Other Topics (miscellaneous) 


6. Evidence of each -witness shall 

be taken. 

7. Language of the Court. 

8. Shall be signed, 

9. Record of oath. 

10. Sub-section (2A). 

11. Sub-section (3). 

12. Sub-section (4). 


Attestation in presence of the accused. 
See Note 8. 

Deposition destroyed — -Value of memo. 
See Note 5. 

Desirability of shorthand notes in ses- 
sions. Note 11. 

Irregularity in memorandum of evi- 
dence. See Note 11. 

Provision mandatory. See Note 5. 
Record in different language — ESect. 
See Note 5. 


Refusal to sign — No oSence. See Note 8. 

Signature by presiding Judge and not 
all Judges. See Note 8. 

Signature of deponent. See Note 8. 

Sub-section (3) is supplementary to sub- 
section (1) and does not override it. 
See Note 11. 

Vernaonlar record more reliable than 
notes. See Note 5. 


Section 356 — Note 2 

1. (’32) AIR 1932 Sind 145 (146) : 26 Sind L B 353 : 34 Cri L Jour 216, Natho 
Khan v. Emperor. 

(’94) 21 Cal 727 (730) Balhoo Lai v. Domi Lall. (Inquiry under S. 147.) 

(’03) 30 Cal 508 (514) : 7 C W N 404, Surjya Kanta v. Hem Chander. (S. 145, 
Or. P. C.) 

(’25) AIR 1925 Cal 822 (826) : 52 Cal 721 ; 26 Cri L Jour 1194 (PB), Narendra 
Chandra v. Sabarali Bhuiya. (Inquiry under S, 145 — Also the question -whether 
S. 360 applies to inquiry under S. 145 referred to Full Bench in this case answer- 
ed in affirmative.) 

(’25) AIR 1925 Oudh 286 (286) : 26 Cri L Jour 70, Mohammad Ayub v. Sarfaraz 
Ahamad. (S. 145, Or. P. 0.) 

(’73) 20 Suth W R Or 14 (14), Khettromony Dasi v. Sreenath SirTcar. (Do.) 

(’15) AIR 1915 Cal 664 (665) ; 16 Cri L Jour 192 (192) : 42 Cal 381, Sadananda 
Mandal v. Krista Mandal. 

(’28) AIR 1928 Oudh 112 (112) ; 29 Cri L Jour 70, Sumran Singh v. Emperor. 

See also S. 145 Note 39. 

2. (’36) AIR 1936 All 319 (319) : 37 Cr.L.3 .710, Ha fiz Md. Ra fig Ahmad v. Emperor, 
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Section 356 
Notes 5-5 


behaviour, should he taken in the manner prescribed by this section.^ 

5. Record of evidence — Sub-section (1). — Under this section 
the entire evidence must be recorded fully, ^ either by the Magistrate 
himself or by somebody else under his direction and in his presence, 
in the language of the Court. This provision is mandatory and an 
omission to record the evidence in the manner provided is a material 
irregularity sufBeient to set aside the i^roceedings.^'' But ■n’here evidence 
is recorded but not in the language of the Court, the defect is merely 
an irregularity and not an illegality which would vitiate the trial. The 
essence of the rule contained in sub-s. (l) is the taking down in writing 
of the evidence of each witness and not the taking down in writing of the 
same in the language of the Court as is shov/n by the provisions of S. 357 
under which, if the Provincial Government so directs, the evidence may 
be taken down in the mother tongue of the Judge or in English.^ So, 
where the error is only one of procedure and does not go to the root 
of the trial and neither causes prejudice to the accused nor occasions a 
failure of justice, it is cured by S. 537 

Generally speaking where evidence is given by a witness in his 
own language, the vernacular record is always more reliable and entitled 
to greater weight than the memorandum which the Judge makes in 
English.^ Where, however, the dei^osition taken down in the language of 
the Court is destroyed and the memorandum in English made by the 
Magistrate under sub-s. (3) is very full and careful, a conviction based 
on such a memorandum is not invalid.® 

Note 4 

1. (’25) AIE 1925 Cal 720 (721) : 52 Cal 632 ; 26 Cr. L. J. 1240, Sanatan Bhatta- 
cliarya v. Emperor. (Case under S. 360 accepting the principle stated above.) 

Note 5 

1. (’22) AIE 1922 Pat 40 (41) : 23 Cri L Jour 218, Lachnii Lai v. Emperor. (In 
this case under S. 302, Penal Code, evidence of certain eye-vitnesses was recorded 
perfunctorilv.) 

la. (’15) AIE 1915 Cal 664 (66-5): 16CriLJour 192 (192) ; 42 Cal 381, Sadanmida 
Mandal v. Eriita JIaiidal. (Case under S, 145, Cr. P. C.) 

(’90) 1890 All W N 1G4 (165), 3Iatai Lai v. Anant Bam. 

(’19) AIE 1919 All 64 |04) ; 21 Cri L Jour 28, Edit Narain v. Emperor. 

[See (’66) 1866 Pun Eo No. 65 Cr, p. 70 (70), Crown v. Topnn Mull. 

(’36) 1936 All LJ 667 (669), Badhclal v. Empew. (Where the Magistrate did not 
allow more than such cross-euamination as he thought to be necessary nor con- 
sidered it necessary to have a record of the evidence in the language of the 
Court, his order of conviction is liable to be set aside.)] 

2. (’03) 6 Oudh Cas 73 (75), Earbakhsh Singh v. Emperor. 

[But sec (’17) AIE 1917 Pat 41 (41) : 19 Cr. L. J. 235, Jaiilci Prasad v. Emperor. 
(Recording evidence in language which is not language of Court amounts to 
illegality unless the Magistrate is empowered to act under S. 357, Cr. P. C.)] 

3. (’31) AIE 1931 All 2 (3) : 32 Cri L Jour 368, Sanleatha Missir v, Bishioanatli. 
(Case under Ch. XII.) 

(’31) AIE 1931 All 3 (6) : 53 All 172 : 32 Cri L Jour 372, Kallu v. Bashiruddin. 
(Case under S. 145, Criminal P. C. — Mere breaking of imperative statutory rule 
is not enough to vitiate trial — The Court should consider the gravity of the 
irregularity or omission and whether it might have worked actual injustice to 
the accused.) 

(’32) AIE 1932 Sind 145 (146) : 26 Sind L E 353 : 34 Cri L Jour 216, Nathohlian 
V. Emperor. 

See also S. 145 Note 39. 

4. (’23) .4IE 1923 Lah 167 (168) ; 24 Cri U Jour 625, Sadhu Singh v. Emperor. 

5. (’S3) 1883 All W N 226 (226), Empress v. Ashig Husain. 
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6. Eyidence of each witness shall be taken. — Taking down Section 356 

evidence means taking down the statement of a witness m full as he Notes 6-9 

deposes. Therefore, where a Magistrate, in recording the evidence of a 

medical witness, instead of taking down his statements, simply recorded 
that the injuries on the accused were fully detailed in the medical 
certificate, the procedure is improijer.^ The evidence of each witness 
must he taken as the examination jDroceeds; and this requirement is 
not complied with hj’’ a mere record that a witness “deposes as the last 
witness did”^ or “corroborates” another wdtness.^ 

The practice of recording evidence ipiece-meal and not at a stretch 
is highlj' irregular.^ 

7. Language of the Court. — The language of the Court is that 
determined by the Provincial Government under s. 558. 

8. Shall he signed. — The presiding officer of the Court must 
sign the deposition of the witness examined by him. The object is to 
ensure the accuracy of the record.^ 

Where the Court is composed of more than one Judge, it is not 
necessary that all the Judges should sign the deposition. It is enough 
if the presiding Judge signs it." 

There is no provision of law which makes it obligatory on the 
Court to attest the deposition in the presence of the accused, though 
it is desirable that the depositions should be taken and attested in the 
presence of the accused and a few apt word's written on the face of the 
deposition to make it apparent that this has been done.® See S. 509 
which makes such a thing obligatory for the purpose of that section. 

The signature of the deponent is not made compulsory though it 
is desirable that such signatures also should be obtained. A refusal 
to sign a deposition, however, is not an offence under s. 180 of the 
Penal Code.^ 

9. Record of oath. — There is nothing in the Code or elsewhere 
which requires a Court examining a witness to record the fact that 

Note 6 

1. (’28) AIR 1928 Lah 69 (69) : 28 Cri L Jour 969, Bhag Singh v. Emveror. 

2. (1863) 1 Bom H 0 E Or 91 (92), Reg. v. Byha. 

(1864) 1864 Suth W R Gap Cr 18 (18), Queen v. Muttee Nvshyo. 

3. (1900-02) 1900-02 Low Bur Rul 238 (241), Chit Tun v. The Crown, 

(’93-1900) 1893-1900 Low Bur Eul 626 (627), Nga Ngyin Byu v. Queen-Empress. 

4. (’15) AIE 1915 Cal 558 (562) : 16 CriL Jour424 (429) : 42 Cal 313, E. Meredith 
V. Sanjihani Dassi. 

(’18) AIR 1918 Cal 588 (590) : IS Cri L Jour 609 (611), Mahomed Ibrahim v. 

Emperor. (Examination of witnesses by batches on various dates at intervals 

Illegal.) 

(’28) AIE 1928 Lah 152 (153) : 29 Cri L Jour 200, Sirajuddin v. Emperor. (Pro- 
secution evidence recorded piece-meal.) , 

Note 8 

1. (|28) AIE 1928 Lah 125(127) : 29 CriL Jour 212, Taj Mohammad v. Emperor. 

(’1859-96) Oudh Sel Cas No. 192, p. 248 (249), Queen-Empress v. Nanhu. (Mere 

initialling is not signing.) 

2. (’28) AIE 1928 Lah 125(127): 29 CriL Jour 211, Taj Mohammad v. Emperor. 

3. (’88) 10 All 174 (178) : 1888 All W Nil, Queen-Empress v. Pohp Singh. (Case 
under S. 509, Cr. P. C.) 

4. (’71) 1 Weir 112 (113), High Court Proceedings, 9th January 1871, No, 40. 
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Section 356 
Notes 9-12 


the oath 'U'as administered to him. Where the record does not show 
that the oath was administered to a witness, the reasonable presump- 
tion, in the absence of any suggestion to the contrary, would be that 
proper procedure was followed and the oath duly administered.^ 

10. Sub-section (2A). — This sub-section was newly added in 
1923. The reason is thus stated in the Statement of Objects andEeasons: 

“ Section 356 does not provide for evidence being taken down in any other 
language than that of the Court, or, if the language of the Court is not English, 
in English. The result is a certain loss of accuracy, whenever evidence is given in 
a third language, as it has to be translated into and taken down in the language 
of the Court or in English. The object of the amendment is to secure greater 
accuracy and to avoid waste of time in translation.”! 

11. Sub-section (3). — The provisions of this sub-section aj)ply 
only to cases in which the evidence recorded under sub-s. (l) is not 
recorded in the Magistrate’s own hand.^ It is supplementary to the 
provisions in sub-s. (l) and cannot override the provisions therein.^ 
Where, therefore, there is only a memorandum in English, and such 
a memorandum is not made as the examination of each witness is 
proceeding and it is not signed by the Judge, the irregularity is so 
serious that the conviction will be quashed.® But where the evidence 
is recorded in the language of the Court and the Magistrate does not 
make a memorandum in English, the failure is only an irregularity 
which is curable by section 537.^ 

The Calcutta High Court has suggested in the undermentioned 
case® that provisions should be made for recording full and accurate 
shorthand notes of proceedings at sessions trials. 

12. Sub-section (4). — The Magistrate or the Sessions Judge, 
when he does not himself take down the evidence in writing, is bound, 
under sub-s, (3) to make a memorandum of the substance of the evidence 
and this must be written and signed by the Magistrate with his own 
hand unless he is prevented from doing so, in which case he must, 
under sub-s. (4), record the reason of his inability to make it. Pressure 


Note 9 

1. (’14) 15 Cr. L. J. 19 (20) : 35 All 575 : 22 I. C. 163, Syed Ahmed v. Eviycror, 

Note 10 

1. Statement of Objects and Reasons, 1921. 

Note 11 

1. (’15) AIR 1915 Cal 664 (665) : 16 Cr. L. J. 192 (192) : 42 Cal 381, Sadananda 
Mandal v. Krista Mandat. 

2. (’15) AIR 1915 Cal 664 (665) : 16 Cr. L. -J. 192 (192) ; 42 Cal 381, Sadananda 
Mandal v. Krista Mandat. 

3. (’91) 1891 All W N 145 (145, 146), Empress v. Barmajit. 

4. (’28) AIR 1928 Oudli 112 (112) : 29 Cr. L. J. 70. Siimran Singh v. Emperor. 
[See also (’34) AIR- 1934 Cal 636 (637, 638) : 61 Cal 399 ; 35 Cr. L. J. 1479, 

Nayeh Shaha7ia v. Emperor. (Evidence not recorded in Magistrate’s own 
hand — But all evidence taken in presence and hearing and under personal 
direction and superintendence of Magistrate and read over to accused in presence 
of his pleader and admitted to be correct — Held failure to make memorandum 
under sub-s. (3) only an irregularity.)] 

5. (’24) AIR 1924 Cal 257 (288) : 25 Cr. L. J. 817 (EB), Emperor v. Barendra. 
See also S. 271 Note 11. 
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of oilier work is not a valid reason within the meaning of this 
sub-section.^ 


357.-^ (1) Tlie ProvinGUil Government'^ may 
Language of record diiect that in any district or part of 
of evidence. a district, or in proceedings before 

any Court of Session, or before any Magistrate or 
class of Magistrates the evidence of each witness shall, 
in the cases referred to in section 356, be taken down 
by the Sessions Judge or Magistrate with his own 
hand and in his mother-tongue, unless he is prevented 
by any sufficient reason from taking down the evidence 
of any witness, in which case he shall record the reason 
of his inability to do so and shall cause the evidence 
to be taken down in writing from his dictation in 
open Court. 

( 2) The evidence so taken down shall be signed by 
the Sessions Judge or Magistrate, and shall form part 
of the record : 

Provided that the Provincial Government^’ may 
direct the Sessions Judge or Magistrate to take down 
the evidence in the English language or in the language 
of the Court, although such language is not his 
mother-tongue. 

a. Substituted by A. 0. for “Local Government.” 

1. Scope of the section. — This section applies only to evidence 
taken under S. 350.^ The authority conferred under this section is 
personal to the particular officer on whom it is conferred and is in 
force only while he is in the district or part of the district in which 
it is conferred.^ But where such an officer is transferred to another 
district and he takes dowm depositions in his own handwriting without 
authority for that district, and commits the accused, the commitment, 
although irregular, is not invalid unless the accused is prejudiced 
thereby.® 


* 1882 :5.357; 1872 : 5.335; 1861 :5. 196. 


Note 12 

1. (’37) AIR 1937 Oudh 126(127): 38 Or. L. J. 150, IBmparor v. Jagiiiohan. (Held 
that Slagistratehavingfailedtopay undivided attention to case, trial was vitiated.) 

5ection 357 — Note 1 

1. (’96) 19 Mad 269 (270) : 2 Weir 433 : 6 M L J 134, Queen v. Gopal Qoiindan. 

2. (’69) 2 Weir 434 (434), H. C, Proceedings, 25th November 1869, No, 2330. 
(’83) 2 Weir 434 (435), In re Ghathanadiyil Kelu Nayar. 

3. (’83) 2 Weir 434 (435), In re Ghathanadiyil Kelu Nayar. 


Section 356 
Note 12 

Section 357 
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358." In cases of tiie kind mentioned in 
Option to Magis- section 355, the Magistrate may, if he 
section 355 . thinks fit, tak© down the evidence oi 

any witness in the manner x^rovided in section 356, or, 
if within the local limits of the jurisdiction of such 
Magistrate the Provindal Government^- has made the 
order referred to in section 357, in the manner X)rovided 
in the same section. 

a. Substituted by A. 0. for “Local Government.” 

1. “If he thinks fit.” — Even in cases of the kind specified in 
S.355, the Magistrate may take down the evidence in the manner 
mentioned in S.35G if he thinks fit to do so, as for example, where it 
appears that a witness is giving false evidence and that it is likely to 
he necessary to start criminal proceedings against him. 


353.t ( 1 ) Evidence taken under section 356 
Mode of recording evi- Qi’ sGction 357 shall not Ordinarily 

dence under section 356 i j. i t n o 

or section 357. he taken down in the form of 

question and answer, but in the form of a narrative. 

(2) The Magistrate or Sessions Judge may, in his 
discretion, take down, or cause to he taken down, any 
particular question and answer. 


1. Scope of the section. — This section prescribes the mode of 
recording evidence under Ss. 356 and 357. It directs that the evidence 
shall ordinarily be taken down in the form of a narrative. In doing 
so, the Judge should adhere, as far as possible, to the words actually 
used either in the question or in the answer given by the witness. The 
provisions of law cannot bo said to be complied with by recording a 
parayhrasc of the evidence given by the witness.^ The ordinary, 
proper and convenient way of recording the evidence is to take it down 
in the first person, exactly as spoken by the witness." 


' 1882:5.358; 1872:5.336; 1861:5.268. 
1 1882:5.359; 1872 : 5.338; 1861:5.198. 


Section 359 — Note I 

1. (’05) 2 Ci’i L .Tour 133 (142) : 11 Bur L R 8, 2^ga Saic v. Emperor, (But tlie 
Court is not bound to record cveiytliing that a witness savs whether relevant or 
not.) 

(’93-1900) 1893-1900 Low Bur Eul 626 (627), Nga Ngyiii Byu v. Empress. 

[Sre also (1900) 3 Oudh Cas 72 (77, 78), Slianl:ar v. Quecn-Einpress. (The 
words in which a witness identifies a prisoner should be recorded as part of 
witness’s deposition.)] 

2. (’71) 16 Suth R Cr 36 (37) :8 Beng L E App 21, Queen v. Zodlfakar Khan. 
(Recording of evidence in third person causes awkwardness, confusion and waste 
of time.) 

('S3) 1883 All W N 12 (12), Empress v. Balwant Singh, 
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The Judge is not bound to make verbatim record of any particular 
question and answer. It is left to the discretion of the Judge, if 
cither side specially requests him to do so. 

A Judge may also himself question the witness and record his 
question and answer under S.1G5 of the Evidence Act, but this power 
should be exercised with discretion and wdthin limits as it is unfair to 
the accused to anticipate or break the thread of his cross-examination.® 

2. Recording of questions disallowed. — Sections 35G to 360 do 
not require that when a Magistrate disallows questions in cross- 
examination he must make a note of this on the record. It has been 
held that if the Magistrate notes on the record each question that is 
disallowed, the procedure defeats its own object which is to get on with 
the case, but when a question disallowed is important, or there is a 
reasonable doubt whether it should not be allowed, it may be useful for 
the Magistrate to note the question and his reasons for disallowing it. 
This is, however, entirely a matter for the discretion of the Magistrate.^ 
A contrary view has however been taken in the undermentioned eases® 
to the effect that if a question is disallowed on the ground of irrelevancy 
or on other grounds, the deposition should show what the question is 
and the reason for disallowing it. 


360.’’’ As the evidence of each witness 
Procedure in regard taken kinder section 356 or section 

to such evidence when of^rr * i » i t ‘ti n 

compieteda 357 IS Completed, it snail be read 

over to him in the presence of the accused, if in at- 
tendance, or of his pleader, if he appears by pleader, 
and shall, if necessary, be corrected. 

(2) If the witness denies the correctness of any 
part of the evidence when the same is read over to 


him, the Magistrate or Sessions Judge may, instead of 
correcting the evidence, make a memorandum thereon 
of the objection made to it by the witness, and shall 
add such remarks as he thinks necessary. 


(3) If the evidence is taken down in a language 
different from that in which it has been given and 
the witness does not understand the language in which 


*1882 : 5.360; 1872 ; S. 339 ; 1861 : S. 198. 

3. (’05) 2 Cri L Jour 133 (143, 144) : 11 Bur LBS, Nga Saw v. Emperor. 

Note 2 

1* ( ■^0) AIE 1940 Lah 527 (528) : 42 P L B 589 (590), Deioan Singh Maftoon v. 
Emperor. (If the accused or the prosecutor is dissatisfied, it is always open to 
him to put in an application to he placed on the record saying that such and 
such a question was put but not allowed.) 

1920 Pat 25 (28) : 21 Or.L.J. 321, Bameshwar Dusadh v. Emperor. 
[Sec also (’18) AIE 1918 Low Bur 22 (23) : 9 L B E 88 : 19 Or. L. J. 54, Deya, 
V. Emperor.} 


Section 859 
Notes 1-2 


Section 360 
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ction 360 
fotes 1-2 


it is taken down, the evidence so taken down shall he 
interpreted to him in the language in which it was 
given, or in a language which he understands. 


Synopsis 


1. Legislative changes. 

2. Scope and applicability of the 

section. 

3. Shall be rend over to the witness ) 

— Sub-section (1). 

4. In the presence of the accused 

or of his pleader. 


5. “As the evidence of each wit- 

ness ... is completed.” 

6. “And shall, if necessary, be 

corrected.” 

7. Shall be interpreted to the 

witness. 

8. Non-compliance with the section 

— Effect of. 

9. Revision. 


Other Topics (misccUancous) 


Accused not entitled to suggest correc- 
tions. See Notes 2 and 4. 

Applicability to Defeuce of India Act, 
1915. See Note 2. 

Applicability to Chapters 8 and 12. See 
Note 4. 

Failure to road over. See Note S. 
Handing over deposition — Insufficient. 
See Note 3. 

Interpretation to accused. See Note 7. 
Interpretation without reading over. 
See Note 7. 

Not to be read over as each sentence is 
recorded. See Note 5. 

Presence and not hearing. See Note 4. 


Prosecution of witness for perjury. See 
Note 8. 

Reading over after all witnesses are 
examined. Sec Note 5. 

Reading deposition before vakil of one 
of several accused. See Note 4. 

Reading over during examination of 
another witness. See Note 3. 

Read over after cross-examination on 
another day. See Note 5. 

Record of ‘read over,’ SeeNotesSand 8. 
Section, if mandatory. See Notes 2, 3, 
7 and 8. 

Swearing interpreters. See Note 7 and 
S. 543. 


1. Legislative changes. 

There was no difference between the corresponding sections of 
the Codes of ISGI and 1872. 


Difference between the Codes of 1S72, 1S82 and 1S9S — 

(1) The words “or of his agent, when his personal attendance is 
dispensed with and he appears by agent” were replaced in the 1SS2 
Code by the words “or of his pleader.” 

(2) Section 339 of the Code of 1S72, provided that the witness “may 
require his evidence to be interpreted to him.” The Code of 1332 and 
the present Code provide that the evidence "shall be interpreted 
to him.” 


2. Scope and applicability of the section. — Sections 356 and 
357 prescribe the manner of taking evidence in the cases mentioned 
therein. This section enacts the procedure to be followed after the 
evidence is completed. The evidence should be read over to the witness 
or interpreted to him if it has been taken down in a language w’hich 
the witness does not understand. Such reading over or interpretation 
should be done in the presence of the acciLsed or of Ms pleader 
if the accused appears by pleader. 

The object of the provision is to obtain an accurate record from the 
witness of what he really means to say and to give him an opportunity 
of correcting the w’ords which the Magistrate or his clerk has taken 
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down,^ It is not to enable the aceused or his advocate to suggest 
corrections.^ See also Note 4. 

The section applies also to proceedings before Commissioners 
under the Defence of India Act, 1915.® 

3. Shall be read over to the witness — Sub-section (1). — 

Under S. 199 of the Code of 1861 it -was necessary that a memorandxim 
should be signed and attached to the deposition of each witness to the 
effect that the evidence was read over to him and that he acknowledged 
the same to be correct.^ This provision has not been enacted in the 
present Code. It is, therefore, not imperative, though desirable, under 
the present Code that a record be made by the Magistrate that the 
deposition was read over to the witness in the presence of the accused.® 
It was held in the undermentioned cases® that the section is 
mandatory and not merely directory and the evidence of a witness 
must be read over to him in the presence of the accused or of his 
iffeader, though it may take a considerable time to do so. The view 
that this section is mandatory cannot however, be said to be correct 
after the decision of their Lordships of the Privy Council in Abdul 

Section 360 — Note 2 

1. (’27) AIB 1927 P C 44 (47) : 5 Bang 53 : 64 I A 96 : 28 Or. L, J. 259 (PC), 
Abdul Baliman v, Emferor. 

[See (’40) AIB 1940 Nag 410 (413) : 41 Cr. L. J. 697 : 1940 N L J 165 (170): 188 

I. C. 885 (889), Sheoshankar Dhondbaji v. Emperor. (This section is intended 
to protect the accused as well as the witnesses.)] 

[Sec also (’26) AIB 1926 Bang 53(61):27 Cr.L.J. 669, Abdul Bahman\. Emperor. 
(’2-3) AIB 1925 Pat 378(379):4 Pat 231:26 Or.L.J.932,Bhapwat Singh y. Emperor. 
(’71) 1871 Bat 54 (54), Beg. v. Bal Krishna.'] 

2. (’27) AIB 1927 P C 44 (47) : 54 I A 96 : 5 Bang 53 : 28 Cr. L. J. 259 (PC), 
Abdul Bahman v. Emperor. 

The follow'mg cases holdhig that the object is to give the accused an opportunity 
of checking the correctness of the deposition must be taken to be no longer law: 
(’12) 13 Cr. L. J. 569(572): 15 I C 985: 1 U B B 123, Nga San Myin v. Emperor. 
(’24) AIB 1924 Cal 889 (890, 891) : 52 Cal 159 : 26 Cr. L. J. 201, Hiralal Ghose 
T. Emperor. 

3. (’28) AIB 1928 Lah 125 (128) : 29 Cr. L. J. 212, Taj Mohammad v. Emperor. 

Note 3 

1. (1870) 13 Suth W B Cr 1 (7) : 4 Beng L B App 1, In re Mohesh Ghunder, 

(’67) 8 Suth W B Cr 63 (64), Queen v. Issur Baut. 

(1870) 2 N W P H C B 132 (137), Queen v. Lekhraj. 

(’71) 16 Suth W B Cr 61 (61), Queen v. Mudun Mundle. (Memorandum was a 
sufficient proof, until the contrary was shown, that the deponent understood all 
that was written down.) 

(1870) 13 Suth W B Cr 17 (18), Queen v. Hossein Sirdar. 

[See also (’69) 12SuthWBCr 44 (45) : 3 Beng L B App Or 59, Queen v. Badhoo.] 

2. (’25) AIB 1925 Pat 723 (725) : 26 Gr. L. J. 927, Bameshar Singh v. Emperor. 
(’27) AIB 1927 Pat 100 (102) : 28 Cr. L. J. 77, Arjun Kurmi v. Emperor. 

(’25) AIB 1925 Pat 378 (380) : 4 Pat 231 : 26 Cr. L. J. 932,Bhagwat v. Emperor. 

3. (’26) AIB 1926 Cal 157 (158) : 27 Cri L Jour 375, Abdxd Malliok v. Emperor. 
(’24) AIB 1924 Cal 889 (889, 891) : 52 Cal 159 ; 26 Cr.L.J. 201, Hiralal Ghosh v. 

Emperor. 

(’21) AIB 1921 Pat 149 (150) : 22 Cri L Jour 568, Barhmdeo Singh v. Emperor. 
(’09) 10 Gr. L. J, 581 (583) : 36 Cal 955:4 I. C. 416, Jyotish Chandra v. Emperor. 
(’70) 14 Suth W B Cr 13 (14), Queen v. Parbutty Ghurn. 

(’25) AIB 1925 Mad 1206 (1206) : 49 Mad 71 : 26 Cri L Jour 1587, In re Kuppa 
Mudaliar. (Non-compliance was held an illegality.) 

(’25) AIB 1925 Pat 378 (379) : 4 Pat 231 : 26 Cri L Jour 932, Bhagwat Singh v. 
Emperor. 

(’29) AIB 1929 Mad 862 (863) : 52 Mad 995 : 31 Cri L Jour 273, Damodaran v. 
Emperor. 


Section 360 
Notes 2-3 
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Section 360 Baliman v. Emperor in wliicli it has been held that the provisions of 
Notes 3-?' this section are not absolutely prohibitory and that a non-compliance 
with the section is curable under s. 537 when it is unaccompanied by 
any probable suggestion of any failure of justice having been thereby 
occasioned. It is not a sufficient compliance with the section to merely 
hand over to the witness his deposition so that he may read it over 
himself.® It was held in the undermentioned cases® that it would not 
be a compliance with the section if the evidence is read over to the 
witness while another witness is being examined, the reason being that 
the accused cannot at one and the same time listen to the evidence 
that is being read over and to the evidence of a fresh witness that is 
being recorded. On this question their Lordships of the Privy Council 
have held in Abdul Rahman v. Emperor above cited, that although 
it will be a better course if depositions other than mere formal ones 
were read over so that the accused or his pleader could hear them 
and give his undivided attention to them, yet it would be no violation 
of the provisions of this section if the deposition of one witness is read 
over while other stages of the case are i^roceeding, as “the primary object 
is to fix the witness and to enable him to protect himself against any 
inaccuracy in the words taken down from his lips.” 

4, In the presence of the accused or of his pleader. — The 
evidence must be read over in the presence of the accused, if he is in 
attendance, or of his pleader. Where, however, there are several acctised 
in the case, the evidence of a witness read over in the presence of the 
pleader of one only of such accused is not inadmissible in a case of 
perjury against such witness, merely because it was not read over in 
the presence of all the other accused or their pleaders.^ 

It is only where the accused “appears by a pleader” that a reading 
over of the evidence in the presence of such pleader is sufficient.” The 
words “if ho appears by a ifieader” cannot be restricted to cases in 
which a pleader is allowed to represent one accused whose personal 


4. (’27) AIE 1927 P C -ti (49) ; 54 I A 96 ; 2S Cri L Jour 259 : 5 Eang 53 (P C). 
See also Note S under tins section and Note C xindcr S. 537. 

5. (’27) AIE 1927 P C 44 {4S) ; 54 I A 96 : 5 Eang 53 : 23 Cri L .Tour 259 (P C), 
Abdul Eahman v. Emperor. (Though it may be allowed ii the Magistrate’s pro- 
nounciation is defective or the witness is deaf.) 

(’25) AIE 1925 Cal 1120 (1120) : 26 Cri L Jour 951, Saliorali j\IoUa v. Emperor. 
(’25) AIE 1925 Cal 7S2 (7S3):52 Cal 431:26 Cr.L.J. 1173, Aid. Yasin v. Eiiipci'or. 
(’14) AIE 1914 Cal 7S9 (790) : 42 Gal 240:15 Cr. L. J. 483, Emperor v. Jogendra. 
(’25) AIE 1925 Pat 723 (725) : 26 Cri L .Tour 927, Eameshar Singh v. Emperor. 
(’27) 28 Cr. L. J. 651 (651) : 103 I. C. 107(Lah), Eesar Singh v. SuUan-xil-AIiilk. 
(’25) AIE 1925 C.al 729 (732) : 26 Cri L Jour 1009, Jessarat v. Emperor. 

[But sec (’26) AIR 1926 Pat 232 (233) : 5 Pat 63:27 Cr.L.J. 4S4, Jagjua Dhanzih 
V. Emperor. (In view of the Privy Council decision in AIE 1937 P C 44, this 
case cannot be tahen as laving down correct law.)] 

6. (’25) AIE 1925 Cal 831 {832):52 Cal 499:26 Cr.L.J. 1213, Bargain v. Emperor. 
(’25) AIR 1925 Cal 933 (933) ; 20 Cri L .Tour 1207, Alanih v. Emperor. 

(’20) AIR 1926 Cal 423 (423) : 26 Cri L .Tour 1010, Adiladdi v. Emperor. 

(’94) 2 Weir 435 (435), In rc Singiri Eradu. 

(’05) 2 Cri L Jour 133 (143) : 11 Bur L E 8, Nga Saw v. Emperor. 

(’ll) 12 Cri L Jour 44 (45) : 9 Ind Gas 262 (Mad), In rc Mntlm Knmara Bcddy. 

Note 4 

1. (’09) 10 Cr. L. J. 150 (154, 155) : 36 Cal SOS : 2 I. C. 097, Balchal v. Emperor. 

2. (’20) AIE 1920 Cal 528 (528) : 27 Cri L Jour 509, Kasim Ali v. Sarada Kripa. 
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attendance has bean dispensed with. The natural meaning of the 
■n’ords ie that if an accused person has engaged a pleader, who is in 
attendance, the reading over of the deposition in his presence will be a 
full compliance with the provisions of this section.^ 

The evidence must he read over only in the presence of the accused 
or of his pleader. It is not necessary that it should ho within their 
hearing. The reason is that the accused is only entitled to be sure that 
the evience has been read over, and that the witness has had an 
opportunity of correcting the written words. But ho is not necessarily 
entitled to the opportunity of sxiggcsting corrections.^^ 

Does this section apply to proceedings under chapter xil of the 
Code ? It has been held by a Full Bench of the High Court of Calcutta 
that the persons proceeded against under that chapter are not “accused” 
Ijersons, but that the first clause of this section should bo read as 
meaning that the evidence is to be read over in the presence of the 
accused if there is one and that, therefore, the evidence should be read 
over to the witness in such proceeding though not in the presence of 
the persons proceeded against.® The High Court of Patna has come to 
the same conclusion.® 

5. "As the evidence of each witness ... is completed.” — 
The evidence of each witness must bo read over to him immediately 
after it is completed. The section is not complied with if the deposition 
is read over at the end of the day after all the witnesses are examined.^ 
Where a Magistrate examined a number of witnesses and asked them 
to be in a room and then had the depositions read over to them, it was 
held that the procedure was illegal and not merely irregular.® Again, 
the section is not complied with if the evidence is rend out as each 
sentence of it is being recorded. It must bo rend out only after it is 
completed.^ But where the evidence is read over to a witness some days 
after his examination-in-chief but immediately after his cross-cxa77ji- 
nation, it was held t hat this section was sufficiently complied with.'* 

3, (’28) AIE 1928 Cnl 27 (32); 29 Cr.L.J. 49, HariNaray an Chandra v. Einyeror. 

4. (’27) AIE 1927 P C 44 (48) : 54 Ind App 96 : 6 Eang 53 : 28 Cri L Jour 259 
(PC), Abdul Batman v. Emperor. 

(’27) AIE 1927 Pat 100 (102) : 28 Cri L Jour 77, Arjun Kurmi v. Emperor, 

See also Note 2. 

5, (’40) AIE 1940 Nag 410 (413) : 1940 Nag L J 165 (169) : 41 Cri L Jour 697 : 
188 Ind Cas 885 (887), Shcoshanhar Ehondbaji v. Emperor, 

(’25) -\IE 1925 Cal 822 (823, 831) : 52 Cnl 721 : 26 Cr. L. J, 1194 (FB), Narcndra 
Chandra Budra Pal v. Sabarali Bhuiya. (In view of this case, AIE 1925 Cnl 
078 (F B) and AIE 1925 Cal 1040, holding contra, are no longer law.) 

6. (’22) AIE 1922 Pat 371 (371) : 23 Cr. L. J. 125, Bain Narain v. Dhonrai Gope. 
See also S, 145 Note 39. 

Note 5 

1. ( 26) AIE 1926 Cal 157 (158) : 27 Cri L Jour 376, Abdul Mullich v. Emperor. 
(’26) AIE 1926 Cal 563(564):53Call29;27Cr.L.J.688,S(i7»scraZi Hazi\, Emperor, 

(Bead over during mid-day interval.) 

2. ( 2o) AIE 1925 Mad 1206 (1206) ; 49 Mad 71 ; 26 Cr. L. J, 1587, In re Kuppa 
Mndaliar. (This view, however, requires reconsideration inthelight of the Privy 
Council decision in AIE 1927 PC 44 holdingthata non-compliance with this section 
is only an irregularity curable under S. 537 — See Note 8.) 

22 Cr.L.J. 669 (671): 63I.C. 461(463) (Lnh), WadhawaSinghy .Emperor. 
4. (’29) AIE 1929 Cal 390 (391) : 31 Cri L Jour 373, Eamini Kumary. Emperor, 
(Evidence is ordinarily completed after esaminntion-in-chief, cross-examination, 
and if necessary, re-examination.) 


Section 360 
. Notes 5-5 
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Section 360 
Notes 6-8 


6. “ ilnd shall, if necessary, be corrected. ” — Before a 
dei^ositiou is closed, a witness should be given an opportunity of 
explaining and correcting any contradictions which it may contain.^ 

7. Shall be interpreted to the witness. — Under the Codes 
of 1861 and 1872, when the evidence was taken down in a language 
different from that in which it was given, the witness might require 
that his evidence should be interpreted to him.^ Under this Code it is 
obligatory on the Court in all such eases, whether the witness requires 
it or not, to interpret his evidence to him. It is, however, not necessary 
to first read out the deposition to the witness in the language in which 
it is taken and then to interpret it to him. It is sufficient if it is merely 
interpreted to him.” 

Should the evidence in such cases he interpreted to the accused ? 
In Abdul Eahmaii v. King -Emperor,^ their Lordships of the Privy 
Council observed as follows ; 

“The distinction between S. 360 nnd S. 361 is very marked. Under the 
latter section, if evidence is given in a language not under.stood by the accused 
or his pleader, it is to he interpreted into their language, while under the former 
section, when it is read over, it is to bo interpreted to the witness in his own 
language; but there is no provision for its being interpreted to the accused. Thus, 
if the depositions arc taken down in English, nnd the language of the accused is 
Hindi, and the language of a witness is Burmese, ... the depositions will have to 
be ial-cn by getting the witness’s answers in Burmese, having them interpreted to 
the Court so that they may be taken down in English, and further interpreted to 
the accused, so that he may understand them, in Hindi. When, however, the 
deposition comes to he read over, as it will be, in English, it will be interpreted to 
the witness in Burmese, but not to the accused in Hindi; and if the accused knew 
neither English nor Burmese, ho will be none the Aviser.” 

As to whether a sworn interpreter is necessary for interpreting 
the evidence to the witness, see S. 543, Note 1. 


8. Non-compliance with the section — Effect of. — It has 
now been settled by the Privy Council that non-compliance with the 
strict j)rovisiou3 of this section is only an irregularity which is cured 
by S. 537 of the Code in the absence of prejudice.^ Thus, a failure to 

( 18) AIR 1918 Pat 44S (450) : 19 Cri L Jour 169, Saindhari Singh v. Emveror. 
[^t see (’26)^MR 1926 Pat oS (60) ; 26 Cri L Jour 1475, Emperor v. Phagunia 
Blnuan, (Which seems to suggest that it should be read over at the end of the 
esamination- in-chief.)] 

Note 6 

1. (’90) 1890 Eat 502 (502), Quccn-Evinrcss v. Gopal, 

(’71) 1871 Eat 54 (54), Peg. v. BalJcrishna. 

^ 1916 Bom 49 (51) : 18 Cri L Jour 480, In re Pandu Kamaji, 

[See (’72) IS Suth W E Cr 57 (57), Queen \.Tnlsi Bosadh.] 

Note 7 

1. (’81) 7 Cal L E 393 (394), In the matter of OlBioy Kumar. 

o’ /)n-\ 29Cr.L..J. 49, Hari Karayan Ghandrav. Emperor, 

3. ( 2 /) AIR 1927 P C 44 (47, 48) : 54 I A 96 : 5 Rang 53: 28 Cri L Jour 259 (PC), 

Note 8 

1. (’40) AIE 1940 Nag 410 (413) : 1940 N L J 165 (170) : 41 Cr. L. J. 697, Sheo. 
shanhai Dhondhaji v. Emperor. (Accused not raising any objection— Witness 
admitting It was read over to him and correctly recorded— Objections to its 
admissibility m subsequent proceedings are not sustainable.) 

^ ^ ® 53 : 28 Cri L Jour 259 (PC), 

Abdul Eanman v. Emperor, ^ ‘ 
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read over the evidence to the witness would not necessarily vitiate the Section 360 
trial of the accused." Note 8 

There is a conflict of opinion as to ■whether the witness can be 
prosecuted on the basis of evidence, the jprocedure regarding which has 
not been followed as laid down in this section. On the one hand, it has 
been held that non-compliance with the section renders the evidence 
inadmissible under the Evidence Act, that no other evidence can be 
admitted by virtue of the provisions of S. 91 thereof, and that, therefore, 
a conviction on such evidence cannot be sustained.® A contrary view 
has, on the other hand, been taken in the undermentioned cases^ to 


See also the follotoing cases which have talcen the view expressed by the Privy 
Council : 

(’27) AIE 1927 All 755 (755) : 28 Cr.L. J. 606, Slier Mohammad Khan v. Bihari. 
(’26) AIE 1926 Eang 53 (61, 63) : 27 Cri L Jour 669, Abdul Rahman v. Emperor, 
i’Si) AIE 1924 Pat 786 (787) : 25 Cri L Jour 89, Sondi Singh v. Oovind Singh. 

(Omission to read over the evidence to the witness.) 

(’27) AIE 1927 Cat 575 (575) : 28 Cri L Jour 751, Fatiar Bap v. Emperor. 

(’25) AIE 1925 Cal 928 (929) : 26 Cri L Jour 1276, Abdur Rahim v. Emperor, 
(Case remanded for reading over the depositions.) 

(’25) AIE 1925 Pat 414(419) : 4 Pat 488 : 26 Cr.L.J. 811, Mohiuddin v. Emperor. 

The following cases cannoibe considered to be good law after the Privy Council 
case (AIR 1937 P C 44) : 

(’27) AIE 1927 Pat 315 (315) : 6 Pat 478 ; 28 Cri L Jour 772, Faslnr Rahman v. 
Emperor. (Assumption that evidence not read over cannot be used in the case in 
which it was given is not correct.) 

(’25) AIE 1925 Cal 933(933) : 26 Cri L Jour 1267, Manich v. Emperor. (Quashing 
of commitment on ground that depositions were read over while other witnesses 
were esamined.) 

(’26) AIE 1926 Cal 423 (423) : 26 Cri L Jour 1016, Adiladdi v. Emperor. 

(’26) AIE 1926 Cal 563 (563) : 53 Cal 129 : 27 Cr.L.J, 688, Samserali v. Emperor. 
(’25) AIR 1925 Cal 816 (816) ; 52 Cal 470 : 26 Cr.L.J. 1233, Naivab Ali v. Emperor. 
•(’24) AIE 1924 Cal 889 (889, 893) ; 52 Cal 159 : 26 Cri L Jour 201, Hira Lai 
Ghosh V. Emperor. (View that violation of S. 360 is incurable under S, 537.) 
(’24) AIR 1924 Cal 182(183) : 25 Cri.L.J. 289, Haro Nath Malay. Ala Biix. (Do.) 
2. (’2.5) AIR 1925 Pat 414 (419): 4 Pat 488: 26 Cr.L.J, 811, Mohiuddiny. Emperor. 
(’27) AIE 1927 All 757 (758) : 28 Cri L Jour 696, Bajai v. Ram Sarup. 

(’27) AIE 1927 All 764 (765) : 28 Cri L Jour 514, Jiwan Singh v. Sheodan Singh. 
(’24) AIE 1924 Pat 786 (787) : 25 Cri L Jour 89, Sondi Singh v. Govind Singh, 
(Failure to read over deposition — Decision cannot be said to be on no evidence.) 
" 3 . (’19) AIR 1919 Mad 45 (47) : 42 Mad 561 ; 20 Or. L. J. 379, In re Nalhiri 
Chcnchiah. 

•(’28) AIE 1928 Lah 125 (128) : 29 Or. L, J. 212, Taj Mohammad v. Emperor, 
(Not read over to witness.) 

(’14) AIR 1914 Cal 789 (790): 42 Cal 240 : 15 Or. L. J. 483, Emperor v. Jogendra 
Nath Ohose. (Handing over deposition to be read by witness.) 

-(’09) 10 Cr. L. J. 581 (583): 36 Cal 955: 4 I. C. 41&,Joytish Chandra y. Emperor, 
(’12) 13 Cr. L. J. 569 (571) : 15 I. C. 985 : 1 Hpp Bur Eul 123, Nga San Myin y 
Emperor. (Read over but not in the presence of the accused.) 

■(’21) AIE 1921 Pat 149 (150) : 22 Cri L Jour 568, Barhmdeo Singh v. Emperor, 
(Not read over in the presence of accused or pleader.) 

(’18) AIE 1918 Low Bur 129 (130): 18 Cr.L. J.966, KadirPakiriy. Emperor. (Do.) 
(’08) 8 Cr. L. J. 116 (118, 119) : 12 0 W N 845, Mohendra Nath y. Emperor. (Do.) 
•(’75) 23 Suth.W E Cr 28 (29), Queen v. Mungul Bass. 

(’28) AIR 1928 Cal 271 (211), .Ohoyenuddin Paramanik y. Emperor. (Trial under 
S. 211, Penal Code.) 

4 . (’40) AIE 1940 Nag 410 (413) : 41 Cr. L. J. 697 : 188 Ind Cas 885 (888), Sheo- 
shankar Bhondbaji y. Emperor. (Statement not read over and not interpreted 
in the presence of accused — Statement is not inadmissible as no prejudice caused 
—AIE 1927 P C 44, followed.) 

(’21) AIE 1921 Sind 151 (154) : 16 Sind L E 255 ; 26 Cr. L. J. 657, Piioomal v. 
.Emperor. 

•(’21) AIE 1921 Sind 16 (18): 18 Sind L E 342:26 Cr.L.J. 1137, Pitumal v. Emperor. 

2Cr.l28. 
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Section 360 
Hotes 8-9 


Section 361 


the effect that non-complianee with the section does not render the 
evidence inadmissible but only prevents a in’Gsumption being raised as 
to its correctness under S.80 of the Evidence Act. In view of the 
decision of the Privj’- Council in Abdul Bahman v. King-Emperor,^ 
that non-compliance with the section is not fatal to the conviction, it 
is submitted that the latter view is correct. See s. 47G Note 11. 

^Yhere the accuracy of the deposition was challenged and it was 
clear that a relevant statement of a witness was omitted from the 
record which was not read over to the witness, it was held that the 
conviction should be quashed.® 

The absence of a memorandum subjoined to a deposition, and 
stating the fact of compliance with the section, does not of itself prove 
that the provisions of this section have not been complied with,'^ 

As to the witness’s liability to he proceeded against for perjury, 
see S, 193 of the Penal Code and s. 476 Note ii. 

9. Revision. — The question whether a deposition was read over 
to the witness in accordance with this section is one of fact and cannot 
be raised for the first time in revision before the High Court.^ 

36 1 Whenever any evidence is given in 
Interpretation of a language not understood by the 

evidence to accused ^ ^ t 

or his pleader. accused, and he IS present in person, 
it shall he interpreted to him in open Court in a 
language understood by him. 

(2) If he appears by pleader and the evidence is- 
given in a language other than the language of the 
Court, and not understood by the pleader, it shall he 
interpreted to such xdeader in that language. 

(3) When documents are put in for the purpose 
of formal proof, it shall he in the discretion of the Court 
to interpret as much thereof as appears necessary. 

1. Legislative changes (amiitcd) 

2. Distinction between this section and S. 360. — See Note 7 to S. 360. 

3. “Evidence,” meaning of.— The word “evidence” in suh-s. (i> 
means oral evidence. Documents are separately mentioned in suh-s. (3). 

* 1882:5.361; 1872:5.340; 1861:5.200. 

(’19) AIE 1919 Low Bur 129 (130) : 10 Low Bur Eul 16 : 20 Or. L. J. 506. Tun 
Ta V. Emperor. 

(’10) 11 Cr. L. J. 482 (482) : 34 Mud 141 : 7 I, C. 414, In rc Bogra, (Bead over 
but not in the presence of the accused.) 

(’ll) 12 Cr. L. J. 44 (45) ; 9 I. C. 262 (Mad), In re Muthukuniara Reddy, (Bead 
over while another witness was being examined.) 

5. (’27) AIB 1927 P C 44 (48) : o4 Ind App 96: 6 Bang 53 : 28 Cr. L. J. 259 (PC). 

6. (’26) AIE 1926 Bang <8 (<9): 3 Bang 612: 27Cr. L. J. 857, Mnyeth'v. Emperor, 

7. (’25) AIB 1925 Pat 378 (380): 4Pat231:26Cr.L. J, 932, Bhagwat y, Emperor. 

Note 9 

1. (’25) AIB 1925 Pat 414 (419, 421): 4 Pat 488 : 26 Cr. L. J. 811, Mohiuddin v. 
Emperor. 
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4. Interpretation to accused and his pleader, — It has been 
held in the undermentioned case^ that sub-sections (l) and (2) are not 
mutually exclusive and that even where the accused appears by a 
I)leader, it is necessary to interpret the evidence to the accused. The 
non-compliance with this requirement is, however, only an irregularity 
which can be cured under S. 537.® 

5. Interpreters. — See Section 543. 

6. Interpretation of documents. — Sub-section (3) gives effect 
to the undermentioned case^ decided under S. 200 of the Code of 1861 
which did not contain a provision similar to sub-s.(8).' 


362.''' (^) every case tried by a Presidency 
Record of evidence Magistrate in which an appeal lies, 
trates^Co^urtl such Magistrate shall either take 
down the evidence of the witnesses with his own 
hand, or cause it to he taken down in writing from 
his dictation in open Oonrt. All evidence so taken 
down shall he signed hy the Magistrate and shall form 
part of the record. 


(2) Evidence so taken down shall ordinarily he 
recorded in the form of a narrative, hut the Magistrate 
may, in his discretion, take down, or cause to he 
taken down, any particular question or answer. 

(2 A) In every case referred to in suh-section (1), 
the Magistrate shall make a memorandum of the 
substance of the examination of the accused. Such 
memorandum shall he signed hy the Magistrate with 
his own hand, and shall form part of the record. 

(3) Sentences unless they are sentences of im- 
prisonment ordered to run concurrently passed under 
section 35 on the same occasion shall, for the purposes 
of this section, he considered as one sentence. 


• 1882 :8.362; 1872 ; Ss. 335 and 338; 1861 ; Ss. 196 and 198. 


Section 361 — Note 4 

1. (’30) AXR 1930 Mad 186 (186) ': 31 Cri L Jour 827, Erappa v. Emperor. 

2. (’30) AIE 1930 Mad 186 (186) : 31 Cri L Jour 827, Erappa v. Emperor, 

[See (’75) 24 Suth W E Cr 50 (51), Queen v. Bhoobun Mohun Bey. (Evidence 
of Civil Surgeon given in English not interpreted to accused was held an irre- 
gularity of small importance,)] 

Note 6 

I. (’71) 15 Suth W E Cr, 25 (27) : 7 Beng L E 63, Qxuen v, Ameeroddeen. (This 
is so only in cases where a document is put in for purpose of merely giving formal 
proof of that which is an incontestable fact.) 


Section 361 
Notes 4-6 


Section 862 
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Section 362 
Notes 1-2 


( 4 ) In cases other than those specified in sub- 
section shall not he necessary for a Presidency 

Magistrate to record the evidence or frame a charge. 

The \vords “tried by a such Magistrate” in sub-s. (1) were substituted 

for the words “in which a Presidency Jlagistrate imposes a fine exceeding two 
hundred rupees or imprisonment for a term exceeding six months, he” and 
sub-ss. (2A) and (4) and the words “unless they are .... concurrently” after the 
word "sentences" in sub-s. (3) wore inserted by the Code of Criminal Procedure 
(Amendment) Act, XYIII of 1923, 

Synopsis 


1. Scope of the section. 

2. Record of evidence in appeal- 

able cases. 

3. Record of evidence in non- 

appealable cases. 

4. Mode of recording evidence. 

5. Memorandum of the substance 

of the examination of the 
accused. 


6. Framing of charges by Presi- 

dency Magistrates. 

7. Sentence of imprisonment — 

Meaning of. See Notes under 
S. 411. 

8. Sentences on conviction for seve- 

ral offences at the same trial. 

9. Right of parties to get copies of 

depositions. 


Other Topics (miscellaneous) 


Compared with Ss, 203 and 204. See 
Note 2. 

Duty to record all material facts. See 
Note 2. 

Inapplicability to references of cases 
under S. 110. See Note 1. 

Legislative changes. See Notes 2, 3, 5 
and 0. 

Narrative in indirect form. See Note 4. 

Petty cases or “morning cases.” See 
Note 3. 


Refusal of copies and S. 45 of the 
Specific Relief Act. See Note 9. 

Section 304 and sub-s. (2.A) of this 
section. See Note 5. 

Section 370 — Effect. See Note -5. 
Section 411. See Note 2. 

Section 254. See Note 0. 

Select Committees of 1916 and 1922. 
See Note 2. 


1, Scope of the section. — This section enacts that in appealable 
cases Presidency DIagistrates should take down the evidence of witnesses 
in their own hand, or cause it to he taken down, in open Court to 
their dictation. They are also required to make a memorandum of the 
substance of the examination of the accused in such cases. In other 
cases, 7. c., non-appealable cases, they need not record any evidence, or 
even frame a charge. 

This section does not apply to cases under section no, where it 
becomes necessary to make a reference to the High Court, in regard 
to the sentence of imprisonment.^ 

2. Record of evideiice in appealable cases. — In cases coming 
under S. 362, sub-s. (l), i. c., in aijpealable cases, the Magistrate is 
bound to record the evidence with his own hand or cause it to be 
taken down in writing from his dictation in open Court. In doing so, 
it is the duty of the Magistrate to take note of all the material facts, 
whether they appear in the examination-in-chief or in the course of 
cross-examination.^ 


Section 362 — Note 1 

1. (’09) 10 Ci'i L Jouv 122 (123) ; 2 I. C. 651 (Cal), Emperor v. Nepal Sihary. 
(Evidence of reputation,) 

Note 2 

1. (’19) AIR 1919 Cal 696 (700, 701) : 46 Cal 411 : 20 Ori L Jour 24, Ah Foong 
Chinaman v. Emperor. 
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Before the amendment of 1923, sub-s. (l) applied to cases in which 
the Magistrate imposed a fine of Bs. 200, or imprisonment for a 
period exceeding six months. The taking of evidence precedes the 
sentence, and it is on the evidence given that the sentence is based. 
Therefore, the language -n-as clearly faulty as it is unreasonable to 
suppose that the Magistrate should make up his mind as to the sentence 
he would pass, before the evidence was recorded.^ This defect of 
language was noticed, and in regard to it, the Select Committee of 
1916 observed : 

“ We think that the opening words of sub-s. (1) of S. 362 require amendment. 
As the section stands, it seems to imply that a Presidency Magistrate before he 
commences his enquiry must make up his mind as to the maximum limit of the 
sentence he will impose. We think that the sub-section would read better as 
amended by us ; compare the wording of S. 264.” 

The amendment made is that in cases in which an appeal lies, 
the Presidency Magistrate shall either record the evidence himself, or 
have it recorded. It is not clear how the defect of language noticed 
above has been remedied by the amendment. If the section as it stood 
before the amendment implied that the Magistrate should make up 
his mind as to the maximum limit of sentence he would pass, the 
same implication still continues, for, under S. 411, only a sentence of 
imprisonment for more than six months and a fine exceeding Rs. 200 
are appealable. In short, to make up his mind to award an appealable 
sentence is to make up his mind as to the maximum limit of the sentence 
he would pass. In regard to this criticism, the Select Committee in 
1922, observed : 

“We are inclined lo agree with those critics who point out that the re-draft 
proposed in sub-s. (1) of S. 362 does not get rid of the difficulty that a Magistrate 
has to make up his mind as to the sentence he will impose before he begins trying 
the case. We cannot see how this difficulty can be got rid of ; but we think that 
the amendment proposed has the advantage of bringing the language of this 
section into conformity with the language of Ss. 263 and 264 and we would, 
therefore, retain this sub-clause.” 

Apart from the uniformity of the language, it is not clear what 
“advantage” is gained by using language similar to that in Ss. 263 and 
264. It must in this connexion be noted, that the language in s. 264 is 
appropriate and presents no difficulties similar to those in S. 362 (l), 
for a judgment does usually precede the sentence. It is the language 
in S. 263 that presents difficulties similar to those in S. 362 (l) and in 
regard to it, it was observed ; 

“It may be difficult for a Magistrate to determine at the initial stage whether 
he will or will not pass an appealable sentence. In such a case the course he has to 
adopt is to make a memorandum of the evidence of each witness as the examination 
of the witness proceeds. If, on the other hand, even at the initial stage he can 
make up his mind that in any event the sentence to be passed by him will not be 
appealable, he need not record the evidence.”^ 

Where the Magistrate finds that he has tried a case without record- 
ing the evidence and that a longer, sentence than six months ought 

2. (’06) 33 Cal 1036 (1038, 1039) : 4 O. L. J. 408 : 4 Cri L Jour 368, Shaik Bobu 
V. Emperor. 

3. (’21) AIR 1921 Cal 165 (165, 166) : 48 Cal 280 : 22 Cr. L. J. 462, Satish v. Man- 
malha. (Evidence recorded becomes part of record and must not be destroyed.) 


Section 362 
- Note 2 
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Section 362 
Notes 2-8 


to bo passed, bis course is to record the evidence afresb.'* This 
happens generallj' in cases where after be has convicted the accused, be 
is informed for the first time that the accused is an old criminal with 
many previous convictions. In such cases it has been held that though 
the prosecution should not inform the JIagistrate about previous con- 
victions, they may indicate to the Magistrate that they think that 
the case is one in which it is desirable that the evidence should be 
recorded, so as to avoid recording of evidence afresh,® 

3. Record of eyidence in non-appealable cases. — Sub- 
section {■!) was newly introduced in 1923. The section as it stood before 
1923 having provided the procedure to be adopted in appealable cases 
only, there was uncertainty as to the procedure to be followed in non~ 
appealable cases.^ It was held by the High Court of Calcutta in the 
undermentioned caso“ that it was left to the discretion of the Magistrate 
to record or not, evidence in such cases and that the High Court felt 
unable to prescribe a procedure which the law did not render obliga- 
tory. In another case® the same High Court remarked that though 
the Magistrate was not bound to record evidence in such cases, it was 
desirable that he should keep some record of the statements made by 
witnesses or that their judgments should indicate what the statements 
were, so that the High Court may judge as a Court of revision of the 
propriety or legality of the orders passed by them. A similar view was 
expressed in the undermentioned cases also.^ 

In Emperor v. HariscJiandra^ the High Court of Bombay held 
that the klagistrate had a discretion to take evidence or not in such 
cases, but that such discretion had to bo exercised reasonably and not 
arbitrarily; it was observed: 

“But the disoretiou like all discretionai'v powers, should be exercised 
judicially, iii a reasonable spirit and not arbitrarily. For instance, in cases of petty 
oSences, such as ‘nuisances’ or what arc called in police parlance ‘morning cases,’ 
there may be no necessitj* to record any evidence. But in a case of this kind, where 
an educated man holding a comparatively respectable status in life is charged 
with an oGcnce reflecting on his character and serious allegations are levelled 
against him, there ought to have been some record of evidence to enable him in a 
case of conviction to come up to this Court in revision and satisfy it that the 
conviction is wrong." 

This view was adopted by the same High Court in the under- 
meutioned cases® which arose after the introduction of sub-s.(4) of 

4. (’35) AIR 1935 Bom 37 (38) : 36 Cri L Jour 527, Emycror v. Ahmad Ibrahim. 

5. (’35) AIR 1935 Bom 37 (38) : 36 Cri L Jour 527, Emperor v. Ahmad Ibj'alwn, 

Note 3 

1- Statement of Objects and Reasons (1914). 

2, (’04) 31 Cal 983 (988) : 8 C IV N 839, Emaman v. Emperor. 

3, (’06) 33 Cal 1036 (1038, 1039) ; 4 Or. L. J. 368 ; 4 0. L. J. 403, Shaik Babu v. 
Emperor. 

4, (’86) 13 Cal 272 (274), In re Yacoob. 

{See (’75) 15 Beng L E App 14 (15), Be Louis. (Obiter).] 

5, (’08) 7 Cri L Jour 194 (195) : 10 Bom L E 201. 

6, (’25) AIR 1925 Bom 147 (147): 26 Or. L.J. 454, Mahomed v. Emperor. (Strict 
compliance is necessary even where accused is to be sent to Dharwar Juvenile Jail.) 

(’31) AIR 1931 Bom 142 (143) : 32 Or. L. J. 276, Hanifabai v. Mahomed Yakub. 
(Presidency Magistrates should record evidence ns in summons-oases.) 



cn.25.] EECORD I^■ PRESIDENCY MAGISTRATE’S COURT 2039 


this section. In D'Sou-a v. EmpcrorJ however, the said view was 
dissented from. Beaumont, C. J., observed as follows : 

“Section 3G2 is perfectly plain; it says that in cases which arc not appealable, 
it shall not bo necessary for a Presidency Magistrate to record the evidence. There 
is no distinction drawn between what the learned .fudges refer to ns ‘morning 
cases’ and any other cases. Nor is any distinction drawn between charges against 
jieople occupying a respectable status in life and people who occupy some other 
status. Nor in terms has any discretion been conferred upon the Magistrate. It is 
no doubt true that in one sense he has a discretion, because it is not illegal for 
him to record evidence if he likes to do so. But his right to refuse to record 
evidence is, in niy opinion, absolute, and ns long ns the case falls within the cases 
cieepted under S. 3G2, sub-s. (4), the Magistrate is not bound to record the 
evidence, and this Court has no jurisdiction to require him to do what the Statute 
-says it is not necessary for him to do. If he likes to record the evidence, that is 
another matter : and probably if he was hearing a case which involved a question 
of serious consequence to the accused, and the accused asked him to make a record 
of those portions of the evidence on which he wished to roly on an application in 
revision, the Magistrate would, in a proper case, comply with that request. But in 
my opinion, the exercise of any such discretion would be cx gratia, tind not subject 
to review in this Court.” 

4. Mode of recording eyidence. — Under sub-section (2) it is 
required that the evidence shall ordinarily be recorded in the form 
•of a narrative, but that the Magistrate may, in his discretion, take 
down any particular question or answer. But mere irregularities in 
the mode of recording evidence tvill not, unless failure of justice has 
been occasioned thereby, vitiate the trial. Thus, where a Presidency 
Slagistrate recorded certain portions of the depositions of some of the 
witnesses ■which were of a more or less formal nature in the form of 
indirect narration as “P. tV. 4 speaks to the identification by P. W. 1 
of some of the jewels," and "p. W. 8 proves his signature to the search 
lists," it was held that the trial was not vitiated, as this mode of 
recording evidence occasioned no failure of justice.^ But where in 
recording the examination-in-chief of two witnesses the Magistrate 
merely recorded the words “corroborates P. W, 1,” it was held that 
what is required is not merely the opinion of the Magistrate regarding 
the evidence given by the wntnesses but a correct record of the evidence 
given by them, that the Magistrate had failed to follow the directions 
given by this section so far as these witnesses were concerned and that 
the conviction could not bo upheld.- 

5. Memorandum of the substance of the examination of the 
accused. — Sub-section (2a) which was newly added in 1928 requires 
the Presidency Magistrates to record the substance of the examination 
of the accused in appealable cases. Simultaneous with the introduction 
of this sub-section, sub-s. (4) of s. 3G4 was amended so as to make the 
lirovisions of s. 364 as to the recording of the examination of the 
accused inai^plicable to Presidency Magistrates in appealable cases. 

7. (’32) AIR 1932 Bom 180 (181) : 5G Bom 200 : 33 Cri L Jour 404. (7 Cri L Jour 
1.94, dissented from.) 

Note 4 

1. (’18) AIR 1918 Mad 1197 (1198) : 18 Cr L J 336, In re Gulab Ghand. 

2. (’39) AIR 1939 Cal 623 (624) : 41 Cri L Jour 40, Ghulavi Dastgir v. Emperor, 
(It is for the appellate Court to decide whether the evidence contradicts or corro- 
borates other evidence.) 


Section 362 
Notes 3-5 
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Section 362 
Notes 5-9 


Thus, in appealable cases Presidency Magistrates need only make a 
memorandum of the examination of the accused and are not required 
to take down the examination of the accused in the manner provided 
in s. 364. As to why this new sub-section was introduced, the Select 
Committee say : 

“In order to meet difHculties that have arisen, we have introduced a sub- 
section {2A) laying down that Presidency Magistrates, in cases subject to appeal, 
shall make a memorandum of the substance of the examination of the accused, 

There is no provision as to the mode of recording the examination 
of the accused in non-appealable cases, which are now severely left 
alone confined to the protection that S, 370, by its own terms, would 
afford. Thus in non-appealable cases the only record of the examination 
of the accused is what is filled uj) under clause (f) of S. 370. As to the 
manner of filling up of this column, however, S. 370 is silent and it has 
been held that in a ease where the accused, both at the time he took 
the plea and when he was examined, denied that he committed the 
offence, the entry “denies” is sufficient.^ 

6. Framing of charges by Presidency Magistrates. — Sub- 
section (4) which has been newly added relieves Presidency Magistrates 
from the duty of framing charges in non-appealable eases. But in 
appealable cases where charges have to be framed under S. 254, the 
Presidency klagistrates are bound to frame charges.^ Thus, to try an 
accused for an offence punishable under S. 420/75 of the Penal Code^ 
without framing a charge, is a defect of procedure, for, S. 254 applies to 
Presidency Magistrates and it is mandatory. 

7. Sentence of imprisonment — Meaning of. — See Notes under S. 411, 

8. Sentences on conyiction for seyeral offences at the same 
trial. - 7 - Sub-section (3) provides for cases where at the same trial 
sentences for conviction for several offences are passed. The Select 
Committee observed : "It is provided that when sentences in excess of 
one are passed which are ordered to run concurrently, it is the heaviest 
sentence that determines the applicability of S. 362,”^ The one exception 
to the rule that sentences passed under S. 35 are to be considered as 
one is the case when the sentences passed are sentences of imprisonment 
ordered to run concurrently'. 

9. Right of parties to get copies of depositions. — Parties to 
criminal proceedings are entitled to get copies of depositions taken by 
Presidency Magistrates. Where on the dismissal of a complaint the 
complainant asked for copies of depositions, and they were refused, the 
High Court under s. 45, Specific Relief Act, had those records sent fbr and 
kept with the Registrar so that the party might take copies of them.^ 

Note 5 

1. (’29) AIR 1929 Cal 406 (406); 56 Cal 1067; 30 Cr.L.J. 526, Sado^arv. Emperor. 

Note 6 

1. (’32) AIR 1932 Cal S65 (865); 33 Cr. L. J. S2S, Raglmbir Ehahar v. Emperor. 

Note 8 

1. Statements of Objects and Reasons (1914). 

Note 9 

1. (’ll) 11 Ind Cas 499 (499) (Cal), Eviperorv. Sailcndra Nath Mukerjee, (Party 
applying for certified copies of Presidency Magistrate’s notes.) 
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363.’^= When a Sessions Judge or Magistrate 
Remarks respecting has recordcd the evidence of a 
demeanour of witness. vTitnoss, he shall also record such 
remarks (if any) as he thinks material respecting the 
demeanour of such "witness whilst under examination. 


Synopsis 

1. Remarks on demeanour of witness. 

2. Remarks on substance of deposition of witness. 


Other Topics (miscellaneous) 
Appellate Court's duty to consider facts 
independently. See Note 1. 


Attestation of Magistrate as to physical 
capacity of witness to answer. See 
Note 1. 

Demeanour not sure test. See Note 1. 
Demeanour of accomplice. See Note 1. 


Demeanour when material. See Note 1, 
Improbabilities and discrepancies. See 
Note 1. 

Note ns to credibility after whole evi. 
dence taken. See Note 2. 

Note as to falsity of witness during 
examination — Ground for transfer. 
See Note 2. 


1. Remarks on demeanour of witness. — A mere record of the 
deposition of a witness in a language different from that in which it 
was deposed and in a narrative form is but a very imperfect representa- 
tion of what passes between a witness and a counsel, more especially 
in cross-examination.^ It cannot give the look or the manner of the 
■witness, his hesitation, his doubts, his variation of language, his 
confidence; or precipitancy, his calmness or consideration. It has 
therefore been said that “it is, in short, or it may be the dead body of 
the evidence without its spirit which is supplied when given openly or 
orally to the ear and to the eye of those who receive it.”^ This “spirit" 
which is “supplied ... to the ear and to the eye” consists in the 
manner in which the evidence is given or in the language of this section 
demeanour. . . whilst under examination.” This demeanour may be 
such as is not calculated to inspire confidence,® or it may be such as to 
lead to the inevitable conclusion that the witness is perjuring himself.^ 
It is for this reason that when the credibility of a witness turns upon 
his manner and demeanour,® or where the issue is simple and depends 

*1882 :3.363; 1872 : 3.341; 1861 : 3.267. 


[See also (’81) 8 Cal 166 (170) : 10 C L R 190, Empress v. Dinonath Bop. (All 
prosecutors whose charges are dismissed by the Presidency Magistrate are en- 
titled under S. 170 of the Presidency Magistrates’ Act (IV of 1877) to obtain 
copies of, order of and depositions made before, the Magistrate.)] 

3ection 363 — Note 1 


1. (’74) 21 Suth W B Cr 13 (14), Queen v. Madhuh Chander Giri Mohunt, 

2. (’69) 12 Suth "W R Cr 3 (3, 4): 3 Beng L R App Cr 20, Queen v. Bishonaih Pal. 

3. (’28) AIR 1928 Cal 769 (770); 30 Cri L Jour 825, Ambar Ali v. Emperor. 

4. (’30) AIR 1930 Pat 58 (59), Beas Singh v. Kliedu Mian, (No Court is entitled 
to discard evidence on grounds which are merely speculative ) 

5. (’26) -AIR 1926 PC 29 (30, 31): 4Bang 513 (PC), Kyi OhMg. v. Ma Thct Pon. 
(But not where he is disbelieved on inherent probabilities of story.) 

(’27) ^R 1927 Rang 200 (200), Ma Lon Ma v. S. B. M. M. B. M. Firm. (Where 
finding is based upon supposed discrepancies Court of first appeal can give its 
own findings.) 

(’17) AIR 1917 All 35 (39); 39 Ind Cas 666 (671): 39 All 426, Mauladad Khan v. 
Abdul Sattar. (But other circumstances may warrant appellate Court in differing 
from trial Court even on question of fact turning on credibility of witnesses 
whom the Court has not seen.) 


Section 36S 
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Section 363 on the credit whieli attaches to one or other of conflicting witnesses ° or 
Note 1 where the evidence is all oral and its credibility is a matter of opinion/ 
the opinion of the Magistrate who heard and saw the witnesses is not 
lightly set aside and it may even be said that it is generally taken as 
conclusive. Thus, where a Sessions Judge of experience stated that the 
demeanour of the eye-witnesses was evasive, that they inspired him 
with no confidence and no man could be convicted on their testimony’-, 
the appellate Court could not and would not accept the evidence of 
those eye-witnesses as true, unless the appellate Court is assured in 
the most positive and convincing manner that the criticism of the 
Sessions Judge was not justified.® The High Court was prepared to 
accept the evidence of a girl of six years who was the only eye-witness 
to the murder as the Sessions Judge stated that "her evidence was 
given without hesitation and without the slightest suggestion of 
tutoring or anything of that sort.”® The demeanour of witnesses whilst 
under examination is thus very important on the question of credibility 
of oral evidence and hence the Magistrate or the Sessions Judge, as the 
case may he, is required by this section to record such remarks as he 
thinks material regarding the demeanour of the witnesses, so that the 
appellate Court might take these remarks into consideration in assessing 
the value to bo attached to the oral evidence adduced in the case, 

■\Yhile the appellate Court should be guided by the remarks made 
by Magistrates about the demeanour of the witnesses, yet it is bound 
to, independently, consider the facts of the case.^® As a matter of fact, 
where the opinion of the lower Court is based not so much on the 
demeanour of the witness as on the inherent improbabilities of the 
story deposed to,^^ or the supposed discrepancies in the case as put 
forward by a party,^® the appellate Court is in as good a position as 
the Magistrate, Sessions Judge or the trial Court to note the impro- 
babilities or the discrepancies, and hence is not very much bound by 
the opinion of the trial Court. 

Unsatisfactory demeanour, however, is not always a sure indication 
of falsehood. It has been said that it is dangerous to reject on the 
ground of unsatisfactory demeanour statements ^7^ themselves probable 
made under the sanction of an oath by witnesses of good reimtation.^® 

6. (’15) AIR 1915 PCI (2): 39 Bom 386 ; 42 Inct App 110 (P 0), Bombay Cotton 
Manufacturing Go. v, Motilal Shivlal. 

7 . (’14) AIR 1914 Lab 427 (431): 15 Ori L Jour 203, Emperor v. Bislien Siiigli. 

8. (’14) AIR 1914 Lab 427 (429, 431): 15 Cr.L.J. 203. Emperor v. Bishen Singh. 
(’04) 1 Cri L Jour 781 (787) : 1904 Pun Re No. 7 Or, Emperor v. Ohatfar Singh. 

(Indications of error in judgment of ncguittnl ought to be clearer and more 
palpable.) 

9. (’21) AIR 1921 Pat 109 (110, 111): 22 Cr.L.J. 417: 6 Pat L J 147, Fatu Sanial 
V. Emperor. 

10. (’98) 1898 Pun Re No. 6 Cr, p. 15 (18), Moula Bahsh v. Empress. (Sessions 
Judge perplexed by difficulties and incongruities of case upholding conviction on 
ground that appellate Court should not interfere with finding of first Court un- 
less it is clearly erroneous. SeW, judgment of subordinate Judge must be set aside 
and appeal heard dc novo.) 

11 . (’26) AIR 1926 P C 29 (30): 4 Rang 513 (P G), Eyi Oh Mg.v. Ma ThetPon. 

12. (’27) AIR 1927 Rang 200 (200), Ma Lon Ma v, S. B. M. M. B. M. Firm. 

13 . (’09) 9 Cri L Jour 261 (264): 1 Sind L R 20, Crown v. Fazul Muhammad, ■ 
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Nor is good or satisfactory demeanour always a real test of truth. 
A good demeanour on the part of an accomplice cannot be sufficient 
corroboration of his evidence. Impressions as to demeanour of an 
accomplice “are too ephemeral in their character to take the place of 
corroboration in material particulars to make the testimony of an 
accomplice worthy of credit.”^^ 

The attestation of a Magistrate that at the time the deposition of 
a certain witness was taken, he was in such a weak state of mind that 
the Magistrate was unable to proceed with his examination and that 
the witness could not answer more than two questions is prima facie 
proof of those facts and can be put before the jury.^® 

2. Bemarks on substance of deposition of witness. — A 
Magistrate is not authorized under this section to record any remarks 
about the credibilit3'’ or the substance of the deposition of the witness 
until the whole evidence has been taken.^ The reason is that this will 
amount to prejudging the case and the parties are entitled to claim 
■that he shall not do so until the case has been fully and finally 
presented to the Magistrate by the parties or their counsel after the 
entire evidence has been recorded.- Where a Magistrate, while recording 
the evidence of a witness, made a note not only as to his demeanour, 
but also that he had not spoken the truth, it was held that there was 
sufficient ground for transfer of the case to some other j\Iagistrate.® 


364 .* i^) Whenever the accused is examined 
-of Magistrate, or by any Court other 

recorded. than a High Court established by Royal 
Charter or the Chief Court of Oudh, or the Chief Court 


' Code of 1882 ; S. 364 — Same as that of 1898 Code. 

Code of 1872 : S. 346. 

346. Whenever an accused personisexaminedithewholeofsuchexamination. 
Examination of ac- including every question put to him and every answer 

• _ n’ltrort Htt nit-n d-inll Ho m +fiM nttrl cl-*olT itr» 

-cused noio recorded* 


-or add to his answers. 


given by him, shall be recorded in full, and shall be 
shown or read to him, and he shall be at liberty to explain 


When the whole is made contormable to what he declares is the truth, the 
•examination shall be attested by the signature of the Magistrate or Sessions Judge, 
who shall certify under his own hand that it was taken in his presence and in his 
hearing, and contains accurately the whole of the statement made by the accused 
•person. 


14. (’25) AIR 1925 Oudh 1(4): 27 Oudh Gas 40: 25Cr.L.J. 49, Mannay. Emperor. 

15. (’69) 12 Suth W R Or 51 (51), Queen v. Basookoollah, 

Note 2 

1. (’28) AIR 1928 Lah 975 (978) : 10 Lah 778 : 30 Cri L Jour 129, Sikandar Lai 
Puri V. Emperor, 

-(’83) 2 Weir 435 (436), In re Falani Nadan, 

2. (’28) AIR 1928 Lah 975 (978) ; 10 Lah 778 : 30 Cri L Jour 129, Sikandar Lai 
Puri V. Emperor. 

3. (’25) AIR 1925 Cal 480 (480): 26 Cri L Jour 852, Golam Bari Gaei v. Yar AH 
Khan. (Pungent remarks on conduct of witness — ^Transfer was directed.) 

'.See also S. 526 Note 5. 


Section 363 
Notes 1-2 


Section 364 
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Section 36$ of Sind the whole of such examination, including every 
question put to him and every answer given hy him, 
shall be recorded in full, in the language in which he 
is examined, or, if that is not x>5^f^cticable, in the 
language of the Court or in English : and such record 
shall he shown or read to him, or, if he does not 
understand the language in wliich it is written, shall 
l3e interpreted to him in a language which he under- 
stands, and he shall he at liberty to explain or add to 
his answers. 

(^) When the whole is made conformable to 
what he declares is the truth, the record shall he 
signed hy the accused and the Magistrate or Judge of 
such Court, and such Magistrate or Judge shall certify 
under his own hand that the examination was taken 
in his presence and hearing and that the record con- 
tains a full and true account of the statement made 
hy the accused. 

In cases in which the examination of the 
accused is not recorded hy the Magistrate or Judge 
himself, he shall he hound, •=' * as the examination 
proceeds, to make a memorandum thereof in the 
language of the Court, or in English, if he is suffi- 
ciently acquainted with the latter language ; and such 
memorandum shall he written and signed hy the 
Magistrate or Judge with his own hand, and shall he 
annexed to the record. If the Magistrate or Judge is 
unable to make a memorandum as above required, he 
shall record the reason of such inability. 


In case'; in which the examination of the accused person is not recorded by 
the Magistrate or Sessions Judge hijnsclf, he shall be bound, as the examination 
proceeds, to make a meinorandinn thereof in the vernacular of the district, or in 
English, if he is sufliciently acquainted with that language; and such memorandum 
shall be written and signed by the Magistrate or Sessions Judge with his own 
hand, and shall bo annexed to the record. If the Magistrate or Sessions Judge is 
precluded from making a mcmoi’andum as above required, he shall record his 
inability to do so. 

The accused person shall sign or attest by his mark, such record. 

X * • * 


Code of 1861 : S. 205. 

SOo. The examination of the accused pox-son, including every question put 
ErnminaUnn of ihr fi^swer given by him, shall bo recorded 

neo/sed how in hp sliown Or read to him, and he shall 

recorded explain or add to his answ-ors; and when 

the whole is made conformable to what he declares is the 
truth, the e,xamination shall be .attested by the signature of the Magistrate, who 
shall certify under his own hand that it was taken in his ixresence and in his hearing, 
and contains aceui-ately the whole of the statement made by the accused person. 
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(d) Nothing in this section shall he deemed to 
apply to the examination of an accused person under 
section 263 or in the course of a trial held by a Presi- 
dency Magistrate. 

In subs. (1) tbo words "or the Chief Court of Oudh” wore inscried by the 
Oiidb Courts (Supplcmcntar 3 -) Act, 32 of 1925. Tbo words “or the Cbiof Court of 
the Punjab" and tbo words “or tbo Chief Court of Lower Burma" were repealed 
liy the Bepcaling and Amending Acts 18 of 1919 and 11 of 1923 respectively. 

Tlio words “or tbo Cliief Court of Sind” wero inseried Iiy tlic Sind Court 
(Supplementary) Act 34 of 1920 wbicb Act came info force on tlio 15th of April 
1910 [see Sind Government G.azette, Notification (Homo Department, Political) 
No. 1499 H/39 dated 2Stb March 1940.] 

In subs. (3) the words “unless ho is a Presideiioj' Magistrate” after the 
words ‘T>c bound” were omitted and in subs, (i) the words “or in the course of 
trial held by a Presidency Magistrate” at the end, were substituted for the words 
“or S. 302 sub-s, (2A)” bj- the Code of Criminal Procedure (Second Amendment) 
.Act 37 of 1923. The words “or S. 302 sub-s. (2A)” were originally inserted by tbo 
Code of Criminal Procedure (Amendment) Act 18 of 1923. 


Synopsis 


1. Scope and applicability of the 

section. 

2, Record of examination should 

be full. 

3. Language of the record. 

4. “Shall be shown or rend or 

interpreted to him." 

5. “To explain or add to his 

answers." 


6. The record shall be signed. 

7. “Shall certify under his own 

hand.” 

8. Sub-section (3). 

9. Sub-section (4). 

10. Non-compliance with the sec- 
tion — Effect of. Sec S. 533 and 
Notes tberto. 


Oilier Topics 

Esamination in handwriting of Magis- 
trate not needed. See Note 8. 

Irrelevant questions and answers thereto. 
See Note 2. 

Questions and answers to bo recorded in 
full. See Note 2. 

Record of confessions in dificrent lan- 
guage. See Note 3. 

Becord of o.vact words. See Notes 2 and 3. 

Refusal to sign by accused. See Note G. 


(miscellaneous) 

Section obilgatori'. See Note 4. 

Section 1G4. See Note 1, 

Section 202, cnquivi’. See Note 1. 
Signature and not bandwriting of certi- 
Ccato. Sec Note 7. 

Signature not in immediate presence. 
Sec Note 6. 

Whole examination to bo conforraablo 
to truth according to accused. See 
Note 5. 


1. Scope and applicability of the section. — This section 
prescribes the manner in which the examination of an accused person 
(under s. 342) is to be recorded,^ but is not applicable to tlio following 
cases : 

(1) Where the person examined is not an accused person,” c. g., a person 
examined under s, 202 of the Code.® 

( 2 ) Where the accused is not examined at all and a note is made by 


Section 36$ 
Note 1 



Section 364 — Note 1 

1. (’02) 4 Bom L R 461 (462), Emperor v, Nagar Picrshotam. 

(1900) 1900 All W N 183 (183), Queen-Empress v. Jagannalh. (Case under the 
Prisons Act.) 

[See also (>75) 23 Suth W E Or 16 (16), Queen, v. Jeioo.'] 

2. (’17) AIR 1917 Mad 316 (317, 318) : 17 Cri L Jour 195 : 39 Mad 977, In re 

Eamaniyamma. ' 

3A (’06) 3 Cri_L Jour 138 (140)-: 32 Oal 1035 : 10 Cal W N 51. SafNarain 
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Section 36$ 
Rotes 1-2 


the Magistrate that the accused is unwilling to he examined and 
on that ground is not examined/ 

(3) Where the accused is examined under S.2G3 (summary trials)/ or in 
the course of a trial held by a Presidency Magistrate; see sub-s. (4)^ 
By virtue of sub-s. (2) of S. 164, a confession recorded under that 
section is to be recorded in the manner prescribed by this section.*^ 
See also the undermentioned case.^ 

2. Record of examination should be full. — The whole 
examination of an accused person including every question put to him 
and every answer given by him must be recorded in full.^ As far as. 
possible the record should be made in the exact words used by him.^ 
The section does not except even irrelevant questions from being, 
taken down. The Magistrate or Court is responsible for putting such, 
questions, but if they are put, they must be recorded as also the 
answers given.^ Even where the accused gives an answer, but says that 
it should not be taken down in his statement, the Magistrate should- 
record it under this section.^ 

4. (’17) AIR 1917 Sind 24 (24) : 11 S L R 52 : 18 Cr.L.J. 913, Emperor v. Dosu. 

5. (’36) 37 Cri L Jour 1098 (1100) : 165 Ind Gas 154 (Cal), Banl:a Nath v. Abdul 
Kadir, (Summary trials — Record of statements in English at close of prosecu- 
tion case — This is sufBcient.) 

(’35) AIR 1935 Sind 193 (193) : 36 Cri L Jour 1484, Devjimal v. Emperor. 

6. (’40) AIR 1940 Nag 186 (190) : I L R (1940) Nag 232 : 41 Cri L Jour 757, In re- 
Dinanath Ganpat Eai, (Statements made by accused to Magistrate cannot be used 
against them unless they had been formally recorded as confessions under S. 164 
read v?ith S. 864.) 

(’17) AIR 1917 Mad 316 (317) : 17 Cri L Jour 195 : 39 Mad 977, In re Eama- 
niyamma. (Inculpatory statements by person not treated as an accused nor 
subsequently tried for any offence is not a confession — Failure to record it in the. 
manner prescribed in S. 364 does not preclude its being used in evidence.) 

(’83) 1883 All W N 243 (243), Empress v. Gajadhar. 

(’87) 1887 Pun Re No. 52 Gr, p. 139 (141), Bxita v. Empress. 

7. (’35) AIR 1935 Oudh 416 (420) : 36 Cri L Jour 927, Sheo Prasad v. Emperor.. 
(Section does not apply -where no evidence has as yet been produced against the- 
accused.) 

Note 2 

1. (’31) AIR 1931 Oudh 166 (170) : 32 Cri L Jour 854, Mata Din v. Emperor, 
(’21) AIR 1921 Pat 109 (113, 114) : 6 Pat L J 147 : 22 Cri L Jour 417, Fatu 

Santal v. Emperor. 

(’15) AIR 1915 Lah 16 (45) : 1915 Pun Re No. 17 Cr : 16 Cri L Jour 354, Bal~ 
mookand v. Emperor. (This matter, ho-wever, is not of very great importance.) 
(’02) 4 Bom L R 461 (462), Emperor v. Nagar Purshotam. 

(’69-70) 5 Mad H C R App iv (iv). 

(’22) AIR 1922 Mad 40 (41) : 45 Mad 230 : 23 Cr. L. J. 680, Tangcdupallc Peddar 
Obigadu v. Pullasi Pedda. 

(’34) AIR 1934 Pat 651 (652) : 36 Cri L Jour 447, Eamsakhia v. Emperor. (In- 
completeness of record — Effect.) 

2. (’25) AIR 1925 Cal 575 (576) : 52 Cal 403 : 26 Cri L Jour 761, Emperor v,. 
Nani Mandal. (Questions put not disclosed — Retrial -was ordered.) 

(’75) 24 Suth W R Cr 54 (55), Queen v. Moonsai Bibec. 

(’03) 5 Bom L R 999 (1000), Emperor \. Abdul Hossain. 

(’35) AIR 1935 Cal 489 (490) ; 62 Cal 1127 : 36 Cri L Jour 1460, Sailabala Dasv- 
V. Emperor. (Especially -when a statement is made in answer to questions but by 
the Court under S. 342.) 

3. (’71) 15 Suth W R Cr L 3 (3). 

4. (’32) AIR 1932 Bom 279 (282) ; 56 Bom 434-: 33 Cri L Jour 613, Wasudeo- 
Balwant v. Emperor. 
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3. Language of the record. — The examination of an accused 
Xjerson should ho taken down in the language in which the person is 
examined, the object being to represent the xeiy words and expressions 
used so as to ensure accuracy and prevent misrepresentation or mis- 
construction of what was said.^ If, however, such a record is not 
2 n-acticablo, the law directs that the statement or confession shall he 
recorded in the language of the Court or in English.^ 

As to the effect of non-compliance with this rule with regard to 
the record of confessions, see Notes under S.583. 

5. “ Shall be shown or read or interpreted to him.” — It 
is obligatory on the Court to show or read the record of the statements 
of an accused iiersou to him or to have it interpreted to him if it is in 
a language not understood by him, so that he might be assured that 
his words have been correctly taken down and, if necessary, have it 
corrected.^ 

In the undementioned case* the statement of the accused was 
not read over to him and his signature taken immediately after the 
close of the prosecution but when this was brought to the notice of 
the jMagistrate the accused was given an opportunity of malcing a- 
further statement although it was not asserted that the original- 
statement was not correct. It was hold that the trial could not be 
impeached as being illegal. See also Notes under S. 342. 


Note 3 


1. (’37) AIR 1937 Oudb 425 (420) : 38 Cr. L. J. 169, Jaganncith Sah v. Emperor. 

(’25) AIR 1925 Cal 575 (576) : 52 Cal 403 t 26 Cri L Jonr 701, Emperor v, Nani- 

Mandal. (Examination under S. 342.) 

(’94) 21 Cal 642 (060), Queen-Empress v. Sagal Samba. (Do.) 

(’75) 24 Suth IV R Cr 54 (55), Queen v. Moonsai Bibcc. (Do.) 

(’93) 1893 Rat 033 (633) Queen-Empress v. Stirmal (Do.) 

(’72) 4 N W r H C R 16 (22), Queen v. Bliecbce Kcc. (Contession.) 

[Sec (’30) AIR 1936 Oudh 405 (407) : 37 Cr.L.Jonr 955 ; 12 Luck 201, Mahomed 
Allis V. Emperor. (Practice of receiving written statements from accused con- 
demned.)] 

[See also (’40) AIR 1940 Pat 103 (170) : 19 Pat 301 : 41 Cr. L. J. 533, Emperor 
V. Kommoju Brahman. (Where a Magistrate has not recorded the confession 
in the language of the accused though ho could have done so, but has recorded 
it in English the defect is curable under S. 633.)] 

2. (’94) 21 Cal 642 (059, 000), Queen-Empress v. Sagal Samba. (Examination 

under S. 342.) 

(’88) 15 Cal 595 (607, 608) (F B), Queen-Empress v. Nilmadhub Milter. (Do.) 

(’90) 17 Cal 862 (870), Jai Narayan Eai v. Queen-Empress. (Do.) 

(’91) 1891 All W N 55 (56) Queen-Empress v. Bachanna. (Confessions.) 

[See (’80) 5 Cal 826 (829), Empress v. Vaimbilee.'] 


Note 4 

Oudh 425 (425,426): 38 Ci.h.J .16d,Jagannath Sahy. Emperor. 
(Conviction set aside, there being nothing to show that the statements were read, 
out to the accused.) 

/.'oil Cal 403 : 26 Gr.L.J.761, Emperor v.N'aniMaitdal. 

( 2l) AIR 1921 Pat 109 (113, 114): 6 Pat L J 147: 22 Cri L Jour 417, FatuSaniat 
V. Emperor. 

•" ^ Emperor v. Dewan Kahar. 

(Statement of accused not read over to accused — Statement is inadmissible in. 

GVIGCQCB I 

(’67) 7 Suth W R Cr 49 (50), Queen v. iif f. Niruni. 

(’75) 24 Suth W R Cr 29 (30), Queen v. Kala Chand. 

2. (’36) 37 Or. L. J. 1089 (1089) : 165 1.C. 160 (Cal), Jogendra Nathy. Eabindra.- 


Section 36i. 
Notes 3-$. 



20‘18 


EXAMINATION OP ACCUSED HOW RECORDED 
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Section 36$ 
Notes 5-8 


5. “To explain or add to his answers.” — When the record 
of an examination of an accused person is shown or read over to him, 
he is entitled to explain or add to his answers,^ so that the whole shall 
be made conformable to what the accused declares to be the truth." It 
is the statement as finally declared by him to be true that is to be 
accepted as representing his statement.^ 

6. The record shall be' signed. — The record of the examination 
of an accused must be signed both by the accused and by the Magis- 
trate or Judge making the record. 

The signature of the accused person to a statement should be made 
in the immediate presence of the Magistrate himself. To take a signa- 
ture in an adjoining room before a 'clerk, and not in the Magistrate’s 
immediate presence, is not a proper compliance with the provisions of 
the section.^ 

As to the effect of refusal by the accused to sign, see Note 10. 

7. “Shall certify under his own hand.” — The certificate need 
not be in the handioriting of the Magistrate or .Judge. It is sufficient if 
it is under his hand only, i. e. signed bj’ him.^ When duly recorded, the 
certificate is sufficient yrima facie proof of such examination and it is 
to be presumed that the proceedings were regular." 

8. Sub-section (3). — The examination need not be taken down 
in the Magistrate’s oion handioriting. It is enough if it is taken down 
in his presence and hearing.^ In such cases, however, the Magistrate is 
bound to make a memorandum of the examination in his own hand 
and annex it to the record. 


Note 5 

1. (-29) AIR 1929 Lab 382 (384) : 10 Lab 223 ; 29 Cr. L. 3. 7G9, Falcir SingJt v. 
EmiKror. (Magistrate while examining accused under S. 342, putting questions 
by way of cross-examination and not allowing accused to add to bis statement 
when read out to bim under S. 364 — Circumstances justified transfer.) 

(’21) AIR 1921 Pat 109 (113, 114) : 6 P L J 147 : 22 Cr. L. J. 417, Fain Saiifal 
V. Eiuiicror. 

(’25) AIR 1925 Cal 575 (570) ; 52 Cal 403 ; 26 Cri L .Tour 761, Emperor v. Xani 
IFandal. (Examination under S. 342 — Only indications contained in order sbeet 
— Questions put not disclosed — Retrial w.as ordered.) 

2. (’02) 4 Bom L R 461 (462), Emperor v. Kajar Purusholam, 

3. (’29) MR 1929 Lab 382 (384) : 10 Lab 223 ; 29 Cr. L. .T. 769, Faldr Singh v. 
Emperor. 

Note 6 

1. (’94) 1894 Rat 687 (687, 6SS), Queen-Empress v. Bhiha. 

Note 7 

1. (1900) 1900 All 'W N 203 (204), Empress v. Bias Ali. 

(’67) S Sutb W R Cr 55 (56), Queen v. Rcssa Hosscin. 

2. (’71)15Sutb'';\’'RCr6S(G8,69) : 7 Beng L R AppG2,Quecn\.Gosliio Ball Butt. 
(Attestation at tbe foot of ex.amination is sufficient proof of such examination.) 

(1864-66) 2 Bora H C R Cr 125 (125, 12G),Eea. v. Timmi. 

(’69) 11 Sutb \Y R Cr 39 (39) : 7 Beng L R 67?i, Queen v. Jaga Pohj. 

Note 8 

1. (’97) 21 Boin 495 (500), Queen-Empress v. Visram Bahaji. 

(’73) 20 Sutb W R Cr 50 (50), Queen v. Lucky Narain Butt. . 
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9 . Sub-section (4). — Sub-section (i) provides that this section 
shall not apply to two classes of cases — 

(1) Cases coming under S.2G3, i. e. cases tried smnnaril)/.^ 

( 2 ) Cases tried by a Presidency Magistrate. 

Before the amendment of the Code in 1923, the procedure as to the 
recording of an examination of the accused ai^plied to all Magistrates 
including Presidency Magistrates and it was held that it was obligatory 
upon the Presidency ^Magistrates to record the examination of the 
accused in the manner provided by the section, but that it was desirable 
that the Legislature should relieve the Presidency Magistrates altogether 
from this obligation." The amending Acts of 1923 gave effect to this 
view and omitted the words “unless he is a Presidency Magistrate” in 
.‘^ub-5.{.3) and added the words “or in the course of a trial held by a 
Presidency Jfagistrate” in sub-s.(4) and sub-s.(2.\) to S. 3G2, in order 
“10 make it clear that in cases where an appeal lies, the Presidency 
Magistrate shall take down a ineniorandum of the examination of the 
accused person as provided by the new sub-s.(2A) of S. 8G2 and that in 
non-appealablo cases no record of the examination of the accused need 
bo made.” 

Thus the effect of sub-scction ( 4 ) as amended is that : 
tl) In the case of Presidency Magistrates, no record of the examination 
of the accused need be nmdo in non-appeal able cases and only a 
memorandum of the examination need be made in appealable cases. 

( 2 ) In the case of Magistrates other than Presidency Magistrates, the 
examination must bo recorded in full as provided by the section in 
all cases except those that come under s. 2G3 and in cases under 
s. 2G3, the examination must bo recorded but need not be in full 
as provided in this section. In other words, some notes must be 
made of the examination of an accused person in a summary trial 
if he is examined.® 

10. Non-compliance with the section — Effect of. — See S. 533 and 

Notes thereto. 


Note 9 

1. {’36) 37 Cr.L.J. 1098 (1100) ; 1G5 1.C. 154 (Cal), Banlm Nath v. Ahdtil Eadir. 
(Summary trial — Record of statements in English at close of prosecution case — 
Fact that vernacular statement is not put in till after conclusion of trial does 
not vitiate trial.) 

(’27) AIR 1927 Oudh 42 (43) : 28 Gx.h.Z .Itj^BhawaniBhih v. Emperor. (Charge 
under S. 379, Penal Code.) 

(’27) .AIR 1927 Pat 369 (370) : 6 Pat 504 : 28 Cri L Jour 1037, Parsotim Das v. 
Emperor. (Offences under S, 121, Indian Railways Act.) 

2. (’22) .AIR 1922 Bom 290 (291, 292) : 46 Bom 441 : 23 Cr. L. J.45, Emperor v, 
Gulab Jan. (Summons case — Omission to examine accused as required by S. 342 
held vitiated conviction.) 

(’21) AIR 1921 Bom 374 (375, 370) ; 45 Bom 672 : 22 Cri L Jour 17, Fernandes 
V. Emperor. (Words "if any" used in cl. (f) do not control S. 342.) 

3. (’36) AIR 1936 Oudh 16 (17) : 36 Cri L Jour 1303 ; 11 Luck 461, Emperor v. 
Earuna Shanher. 


Section 364 
Notes 9-10 


lOQ 
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Section 365 


Section 366 


3 Every Higli Court establislied Idj Hoy al 
Record of Charter and the Chief Courts of Oudh and 
HTgh’court! Sind shall from time to time, hy general 
rule, prescribe the manner in which evidence shall be 
taken down in cases coming before the Court, and 
the evidence shall be taken down in accordance with 
sucli rule. 

Tlic word “find” n.f(er Ibc word “ehnrtor” was omitted In* tlie Lower Durma 
Courts Act, VI of 1900. Tbo words “tbc Chief Court of tlie Punjab” and the words 
‘‘the Chief Court of Lower Burma” were repealed by the Repealing and Ameuding- 
Acts XVIII of 1919 and XI of 1923 respectively. The word “.shall” was substituted 
for the v.’ord “may” and the words “and the evidence .... such rule” at the end 
were substituted for the words “.and the .Tudges of such Court shall t.ake down the 
evidence or the substance thereof in accordance with the rule (if any) so prescribed” 
by the Code of Criminal Procedure (Amendment) Act, XVIII of 1923. 

The words “and the Chief Court of Oudh” were inserted by the Oudh Courts 
(Supplementary) Act XXXII of 1925. 

The words “Courts of Oudh and Sind” were substituted for the words “Court 
of Oudh” by the Sind Courts (Supplementary) Act, XXXIV of 192G which Act came 
info force on loth April 19-10 [sec Sind Government Gazette Notification (Home 
Dep.artmcut, Political) No. 1499n/39 dated 28th March 1910.] 


CHAPTER XXYI. 

Of the Judgment. 

366.t (^) Tbe judgment in every trial in any 
Mode of deliver- Criminal Court of original jurisdiction 
ins judgment. sliall be xwonounced, or the substance 
of such judgment shall be exiDlained, — 

( a) in open Court either immediately after the 
termination of the trial or at some subse- 
quent time of AvliieJi notice shall lie given 
to the parties or their x^leaders, and 
(1) ) in the langnage of the Court, or in some 
other laniruage which the accused or his 
jileader understands ; 

Provided that the whole judgment shall lie read 
out by the xiresiding Judge, if he is requested so to do- 
either by the xwosecution or the defence. 

(2) The accused shall, if in custody, be brought 
up, or, if not in custody, be required by the Court’ to 
attend, to hear judgment delivered, exeexit where his- 

’ 1882 : S. 365; 1872 and 1861 — Nil. 
i 1882 : S. 366; 1872 : Ss. 211, 462; 1861 — Nil. 
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personal attendance during the trial has been dispensed 
with and the sentence is one of fine only or he is 
acquitted, in either of which cases it may be delivered 
in the presence of his pleader. 

(3)1^0 judgment delivered by any Criminal Court 
shall be deemed to be invalid by reason only of the 
absence of any party or his pleader on the day or from 
the place notified for the delivery thereof, or of any 
omission to serve, or defect in serving, on the parties or 
their pleaders, or any of them, the notice of such day 
and x)lace. 


(d) Nothing in this section shall be construed to 
limit in any way the extent of the xn’ovisions of 
section 537. 

Synopsis 


1. Scope and applicability of the 
section. 

2. “Judgment,” meaning of. See 

Notes to Ss. 367 and 309. 

3. Delivery of judgment cannot be 
delegated. 

4. Judgment must be pronounced. 

5. Substance of judgment to be 
explained. 

6. Effect of loss of records. 


7. “In open Court.” 

8. Time of pronouncing judgment. 

9. Pronouncing predecessor’s judg- 

ment. 

10. Presence of accused when pro- 

nouncing judgment — Sub-sec- 
tion (2). 

11. Sentence or release to be after 
judgment. 


Other Topics (miscellaneous) 


Absence of neensed — Judgment — Whe- 
ibcr illegal. See Note 10. 

Bench of Magistrates — Presiding offi- 
cer’s judgment in absence of other 
members — Not proper judgment. See 
Note 3. 

Judgment — Not in Court hall — Not 
necessarily illegal. See Note 7. 

.Judgment — ^To be pronounced only after 
termination of trial without del.ay. See 
Note 8. 


Judgment — Before pronouncement is 
inoperative and can bo altered. See 
Note 4. 

Loss of records — Judge can write judg- 
ment from memory. See Note 6, 

Magistrate — On leave or transferred 
cannot pronounce judgment. See Note 3. 

Section 36G — Not applicable to orders 
in trials. See Note 1. 

Section 36G and S. 367 — Provisions must 
ho obeyed. See Note 1 and S. 307. 

Sentence — To follow judgment — Breach 
of rule. See Note 11. 


1, Scope and applicability of the section. — This and the 
following sections deal with judgments in trials. This section deals 
with the mode of delivering a judgment and the next section with the 
language and contents of such judgments. 

The requirements of this section and the next are not mere matters 
of form; the provisions are based upon good and substantial grounds 
of public policy and must be obeyed.^ 


Section 366 
■ Notel 


Section 366 — Note 1 

1. (’92) 14 All 242 (272) : 1892 AWN 83, Qiicen-Empress v. Ear QoUnd. 
See also S. 3G7 Note 1. 
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Section 366 
Kotes 1-7 


The section does not apply to orders which are not judgments in 
trials. Thus, the section is not applicable to an order under S, 195 of 
the Code" or to an order dismissing a complaint under s. 203.^ 

2. “Judgment,” meaning of. — See Notes to Sections 3G7 anil 3G9. 

3. Delivery of judgment cannot be delegated. — The judgment 
must be pronounced by the Judge or Magistrate who held the trial. 
The latter cannot delegate this function to others.^ A Magistrate, who 
has gone on leave, or who has been transferred to another district and 
has handed over charge, has no jurisdiction to pronounce judgment in a 
trial held by him." Where the Court consists of a Bench of Magistrates, 
a judgment prepared and delivered by the presiding officer in the 
absence of the other members of the Bench is not a proper judgment.^ 

5. Judgment must be pronounced. — The section specifically 
requires that every judgment ought to he pronounced by Court in 
accordance with the section.^ Till then it is inoperative as a judgment 
and is nothing more than the i^rivate expression of an opinion by the 
Judge whicli can he changed and altered." See also S. 350 Note G. 

5. Substance of judgment to be explained. — It is not 
obligatory on the Court to pronounce the whole of the judgment. It is 
enough if the substance of such judgment is explained. Where, however, 
the prosecution or the defence requests the Court to read the whole of 
the judgment the presiding officer should comply with the request. 

6. Effect of loss of records. — Where a portion of the material 
records in a case is lost, it is open to the Judge to re-write the judgment 
from memory and from the materials before him and place it on 
the record.^ 

7. “ In open Court. ” — The judgment should be ordinarily 
pronounced in open Court. Where, however, a judgment is pronounced 

2. (’04) 1 Or. L. .T. 9G9 (970) : G Bora L B 897 (899), T71 rc Nagapiw S^ityappa. 

3. (’OG) 4 Cr. L. .T. 234 (284, 235) ; 190G Upp Bur Rul Cr P C 49, King-Emveror 
V. Kga Scin Gui. 

Note 3 

1. (’89) 1SS9 All 5Y N 181 (134), Emi)rcss v. Jia Lai. 

2. (’81) 3 All 5G3(oG5): ISSl AWN 37 (FB), Empress of Ijidia v. Aiiand Sarup. 
(’32) AIR 1932 All 5S2 (5S2) : 34 Cr. L. J. 112, Bam Bataii v. Emperor. 

(’24) AIR 1924 Cal 192 (193) : 25 Cr. L. J, 192, Jagat BandJni v. Jagabandhic. 
(Order under S. 145.) 

(’79) 1879 Pun Re No. 20 Cr, p. 59 (60), Empress v. Sharif. 

(’17) AIR 1917 Cjil 310 (310) ; 3G I. C. 842 (843) : IS Cr. L. J. 10, Chandra 
Eishorc v. Emperor. 

(’24) AIR 1924 Cnl 55 (55) ; 50 Cal GG4 : 24 Cr. L. .1, 489, Baishnah Charan Das 
Y. Amin AH. (S. 350 does not give Magistrate jurisdiction to deliver judgment 
written by bis predecessor.) 

See also S. 12 Note 7 and S. 350 Note G. 

3. (’28) AIR 1928 Mnd 1172 (1173) : 52 Mad 237 : 29 Cr. L. J. 973, Bamalcotiah 

V. SuUba Bao, See also S. 2G5 Note 2. 

Note 4 

1. (’92) 14 All 242 (272) : 1892 A IV N 83. Queen-Empress v. Bargohind. 

2. (’29) AIR 1929 Lab G92 (G94) : 31 Cr, L. J. G75, Sikandar Lai v. Enipci'or. 
(’92) 1892 -All lY N 157 (157), Ejnpress v. Abdul Majid. 

(’13) 14 Or. L. J. 5G2 (5G3) : 21 1, C. 162 (All), Baindhir Bai v. Emperor. 

Note 6 

1. (’15) AIR 1915 Mad 1038(1039) ; 14 Cr. L. J. 595 (596) : 38 Mad 498, Kamah- 
shaiiwia v. E^nperor. 
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I'v^a Jlagislrate in his private house instead of in the usual Court hall 
by reason of his illness, the judgment is not necessarily illegal and ■will 
not be set aside in the absence of proof of prejudice.^ 

8. Time of pronouncing judgment. — The judgment should 
be i^ronounced only after the closing of the case; if pronounced 
before, it is a nullity.^ But there should be no unreasonable delay in 
pronouncing the judgment after the closing of the case. Such delay is 
not only unjust to the accused as it prevents them from appealing 
against the sentence, but is also opposed to the general principles of la'W.^ 

9. Pronouncing predecessor’s judgment. — See Note G to Section 350. 

10. Presence of accused when pronouncing judgment — 
Sub -section (2). — ‘Where the accused ■u’as not required to attend to 
hoar the judgment delivered and could not be so required as he had 
absconded before judgment, it was held by the Higli Court of Lahore 
that the judgment pronounced in his absence was wholly illegal and 
should be set aside.^ See also the undermentioned case." Where an 
accused person absconded before judgment and on his re-arrest, the 
Magistrate re-pronounced the judgment which he had pronounced in 
his absence, it was held that the defect was one which was cured under 
S. 537.^ It has been seen in Note lO to s. 205, that where the accused is 
convicted and the sentence is not one of fine only, the Court must, 
under sub-s. (2) of this section, direct the personal attendance of the 
accused for hearing the judgment. 

11. Sentence or release to be after judgment. — A sentence 
in the case of conviction, or a direction to set the accused at liberty in 
the case of an acquittal can only follow the judgment and not ineccde 
it, A breach of this rule is, however, only an irregularity which can 
be cured under the provisions of S. 587.^ The High Court of Patna has, 

Note 7 

1, {’60) 1 Agra Cr 17 (18), Oovcrnvicnt v. Holascc Singh. 

Note 8 

1. (’32) 1932 Mad W N 648 (649), Srinivasachariar v. Emperor. 

2. (’92) 5 C P L R Cr 24 (24) Empress v. Baldco. 

Note 10 

1. (’27) AIR 1927 Lab 870 (870) : 28 Cri L Jour 971, Abdullah v. Emperor. 

2. (’70) 7 Bom H C RCr 31 (34), Ecg. v. Bagha Naranji. (When tho proceedings 
in a case tried by a Subordinate Magistrate are submitted under S. 277 (corres- 
ponding to present S. 349) to a District Magistrate to pass sentence upon tbe 
accused, the accused is entitled to be present at the passing of such sentence be- 
fore the District Magistrate— The order so passed in his absence is illegal.) 

3. (’87) 1887 Rat 325 (325), Queen-Empress v, Gholiram. 

Note 11 

1. (’33) AIR 1933 All 660 (662); 55 All 880: 34 Cri L Jour 1036, Dhonda Kandoo 
V. Silaram. (Distinguishing 14 All 242.) 

(’96) 23 Cal 502 (505), Tilali Ghandra v. Baisagomo ff. 

(’94) 21 Cal 121 (126), Damn Senapali v. Sridhar Bajxoar. 

(’ll) 12 Cri L Jour 457 (458, 459) : 11 Ind Cas 993 (Bom), Emperor v. Thaecr 
Issaji Boree. (Distinguishing 1 Bom L R 160.) 

(’25) AIR 1925 Lab 137 (137) : 25 Cri L Jour 705, Ata -Ahmad v. Emperor. (Dis- 
senting from 14 All 242.) 

(’22) AIR 1922 Mad 502 (503) : 45 Mad 913 : 23 Cri L Jour 583 (PB), SanJeara- 
linga Mudaliar v. Naratjana Mudaliar. 


Seotion 866 
Notes 7-11 
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Section 366 liowovor, in tbe undermentioned case” held that pronouncing judgment 
Note 41 before completing the judgment makes the sentence illegal. The 
decision follows the view expressed in Qxicen-Bmpress v. Har Gohind? 
which has been explained in later decisions of the Allahabad High 
Court. See section 537 Note 12 . 


Section 367 367 .* (^) Ever}- such judgment shall, except 

judgment^'^ Con^ otheiwlse expiessly provided by this 
tenfs”f judgment Code, he written by the pre.siding officer 
of the Court or from the dictation of such presiding 
officer in the language of the Court, or in English; and 
shall contain the point or ]3oints for determination, 
the decision thereon and the reasons for the decision; 
and shall he dated and signed by the jjresiding officer 
in open Court at the time of pronouncing it and vrhere 
it is not written by tlie presiding officer with his own 
hand, every page of such judgment shall he signed by 
him. 

(2) li shall specify the offence (if any) of which, 
and the section of the Indian Penal Code or other 
law under which, the accused is convicted, and the 
IDunishment to wliicli he is sentenced. 

(3) When tlie conviction is under the Indian 
Judgment in Penal Code and it is doubtful under 

alternative. ^hich of two sectious, 01 ’ undoi’ wluch of 
two parts of the same section, of that Code the oJ^ence 
falls, the Court shall distinctly express the same, and 
pass judgment in the alternative. 

(4:) If it he a judgment of accpiittal, it shall state 
the offence of which the accused is acquitted and 
direct that he he set at liberty. 

(5) li the accused is convicted of an offence 
punishable with death, and the Court sentences him 

* 1882 : S. 367; 1872 : Ss. 255, 287, 461, 463 and 464; 

1861 : Ss. 379, 380, 381, 429 and 430. 

(’15) AIE 1915 Mad 103S (1039) : 14 Cri L Jour 595 (59G) : 33 Mad 498, Eamalc- 
sliamma v, Evifcror. 

(’79) 2 Weir 438 (439). (A Magistrate passed sentence and then died before writing 
judgment — Held it was only an m-egularity.) 

(’30) AIK 1930 Kang 77 (78);7 Kang 370:30 Or. L..T. 1166, flfrif.H'aj/nfv. Emperor. 
(’ll) 12 Or. L. J. 610 (610):12 I. 0. 986:5 Sind L E 131, Emperor v.MoriaKhan, 
[But see (’92) 1892 All W N 157 (157, 158), Q^lcen-Empress v. Abdul Ma jid Khan. 
(’03) 27 Mad 237 (238), Bandanu Aichaipja v. Emperor. 

(’09) 19 Mad L Jour 9 (NEC). 

2. (’30) AIK 1930 Pat 148 (149):8 Pat 904:31 Cri L 3o\iv HG, Jhari Lalv. Emperor. 

3. (’92) 14 All 242 (272) : 1892 A W N 83. 
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to any punisliment other than death, the Court shall 
in its judgment state the reason •whj’’ sentence of 
death was not joassed : 

Provided that, in trials by jury, the Court need 
not write a judgment, but the Court of Session shall 
record the heads of the charge to the jury. 

(6) For the lourposes of this section, an order 
under section 118 or section 123, sub-section (3), shall 
he deemed to he a judgment. 

The words "or from the dictation of such presiding officer” and the words 

“and where it is not written be signed by him,” in sub-s. (1) and sub-s, (6) 

■were inserted bj- the Code of Criminal Procedure (Amendment) Act XVIII of 1923. 


Synopsis 


1. Object and applicability of the 

section. 

In. Judgment — Meaning of. 

2. Language of judgment. 

3. " Written by the presiding 

officer.” 

4. Contents of judgment — General. 

5. Points for determination. 

6. “Decision thereon” — Appre- 

ciation of evidence. 

7. Reasons for decision. 

8. Remarks in the judgment. 

9. Offence to bo specified. 

10. “Punishment to which he is 
sentenced.” 


11. “Shall be dated and signed by 

the presiding officer ... at the 
time of pronouncing it.” 

12. Judgment in the alternative — 

Sub-section (3). 

13. Judgment in cases of acquittal. 

14. Judgment in capital cases — 

Sub-section (5). 

15. Trial by jury — Heads of charge 

to the jury — Proviso, 

16. Judgment not in conformity with 

section — Procedure in appeal. 

17. Sub-section (6). 

18. Effect of non-compliance with 

the section. See Note 12 to S. 537. 


Olhev Topics ( miscellaneous) 


Accused’s action — Open to two con- 
structions — Presumption of innocence 
to prevail. See Note G. 

•Alibi evidence. See Note G. 

Bench of Jlagistrates — President of 
Bench in minority — Member of majo- 
rity to write judgment. Sec Note 3. 
Circumstantial evidence — 1711011 suffi- 
cient. See Note G.. 

Discharge order — Not judgment. See 
Note la. 

Evidence • — Only quality and weight 
material — And not number of wit- 
nesses. See Note 6. 

^Evidence — Appreciation and eHect — 
Difference in civil and criipinal pro- 
ceedings. See Note 6. 

Tinding of guilty — Some sentence neces- 
sary. See Note 10. 

■Guilt of accused — Onus on prosecution 
— To be proved in accordance with 
law. See Note G. 

Heads of charge — To be written soon 
after delivery of charge to jury. See 
Hote 15. 


.Tudge — Not to act on matters not made 
evidence on record. See Note 6. 

.Tudgment — Not in English or Court 
languago — Only irregularity. See 
Note 2. 

•Tudgment — Contents. See Notes 6 and 9. 

Judgment of acquittal — Detention of 
accused after pronouncement — Illegal 
— Formal warrant of release not neces- 
sary. See Note 13. 

•Judgment not according to law — De 
novo trial to be ordered. See Note 16. 

Legislative changes. See Notes 3 and 17. 

Jledical witne.ss, experts, etc Evidence 

not to be blindly accepted. See Note 6. 

Prosecution evidence trustworthy — 
Failure to prove motive immaterial. 
See Note 6. 

Section — Not applicable to orders on 
petitions. See Note 1. 

Sentence — Cannot bo postponed after 
judgment. See Note 10. 

“Sign” — Meaning. See Note 11. 

Signature — ^Not to be with stamp — But 
if with stamp, only irregularity. See 
Note 11. 
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Section 367 
Notes 1-8 


1. Object and applicability of the section. — As has been 
already mentioned in Note 1 to s. 3GG, the provisions of this section 
also are based upon good and substantial grounds of public policy.^ 

This section applies to such judgments as are referred to in s. 3GG, 
that is to say, to judgments in trialsr It does not ajjply to orders on 
petitions.^ It has been held by the Chief Court of Oudh that this 
section has no application to appeals.'^ This viev, it is submitted, is 
not correct as it goes against the express provisions of S. 424. See also 
section 424 and Notes thereon. 

As to whether the section applies to orders under Ss. 118 and 123, 
sec Note 17. 

la. Judgment — Meaning of. — The word "judgment” has not 
been defined in this Code. The wording of S. 3GC, as well as this section 
shows that the word “judgment” means a decision in a trial which 
decides a case finally so far as the Court trying the case is concerned, 
and terminating in either a conviction or acquittal of the accused.^ 
Thus, an order of discharge is not a final order and is not, therefore, 
a judgment within the meaning of the section." For further discussion, 
see Notes 2 and 3 to S. 369. See also the undermentioned cases.® 

2. Language of judgment. — The judgment should be written 
in the language of the Court or in English.^ Writing the judgment in 
any other language is, however, only an irregularity which can be cured 
by the provisions of section 537.® 

3. " Written by the presiding officer. ” — Prior to the 
amendment in 1923 this section provided that the judgment must 
bo written by the presiding officer. It was, therefore, held that the 
judgment should be wnltten by the Court itself and not by somebody 
else to the dictation of the officer.^ The amendment of 1923 now allows- 
such a procedure. 

Section 367 — Note 1 

1. (’92) 14 All 242 (272) : 1892 A W N 83, Queen-Empress v. Hargohind Singh. 

2. (’04) 1 Cri L Jour 969 (970) : G Bom L E 897, hi re Nagappa. (Order under 
S. 195 — Eecord of reasons not necessary.) 

3. (’72) 1872 Eat 61 (61), Reg v. Pandurang, 

See also S. 494 Note 5. 

4. (’40) AIE 1940 Oudh 369 (371) : 41 Cr. L. J. 711, Jodha v. Emperor. 

Note la 

1. (’01) 28 Cal 652 (GGO) : a C W N 457 (F B), Dwarha Nath v. Beni Madhab. 
(’09) 9 Cr.L.J. 80 (82) : 31 Mad 543 : 4 I G 1113, Emperor v.Maheswara Kondaya. 

2. (’01) 28 Cal 652 (660) : 5 C W N 457 (F B), Dwarha Nath v. Beni Madhab. 
(’07) 5 Cri L Jour 255 (256) : 9 Bom L E 250, Emperor v. Nabi Fakira. (Though 

record of reasons is not compulsory, it is desirable to record reasons.) 

(’09) 9 Cr.L.J. 80 (82) : 31 Mad 543:4 I C 1113, Emperors. Mahesivara Kondaya. 

3. (’40) AIE 1940 Oudh 396 (397) : 41 Cr. L. J. 725 (726), Emperor v. Madho 
Singh. (Order of appellate Court requiring trial Court to talce evidence of certain 
witnesses is not judgment.) 

(’02) 29 Cal726(733); 6C W N 633 (FB), MirAhwad Hosseiny. Mahomed Aslcari. 

Note 2 

1. (’06) 4 Cr.L.J. 162 (163) : 4 C L J 232, Dhanuhdhari Singh v. Harihar Singh. 
ISeo also (1865) 4 Suth W E Cr 19 (19), Queen v. Bhobunneshur Gossamy.] 

2. (’06) 4 Cri L Jour 162 (163) : 4 C L J 232, Dhanuhdhari v. Harihar. 

See also S. 537 Note 12. 

Note 3 

1. (’06) 4 Cr.L.J. 394 (395) : 4 C L J 411, Manik Lai v. Corporation of Calcutta. 
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Where in the case of a trial by a Bench of JIagistrates the 
President of the Bench is in a minority as to conviction or acquittal, 
the judgment should be written by some member of the majority.” 
See also Notes 2 and 8 to section 265. 

4. Contents of judgment— General, — This section requires that 
a judgment must contain the points for determination, the decision 
thereon and the reasons for the decision.^ The object of these provisions 
is that a Criminal Court should consider the case before it in all its 
bearings and should, on such consideration, arrive at definite conclu- 
sions after considering the evidence in the case.” Thus, a judgment 
■which consists of a few notes on the arguments of the counsel and a 
somewhat vague conclusion is no judgment at all.® But the section 
does not lay down any particular form which a judgment must take ; 
and a failure to strictly conform to the provisions of this section would 
be a mere irregularity curable under S. 537 if it can be gathered from the 
body of the judgment itself that there has been substantial compliance 
with the provisions of the section.^ 

Where there are separate trials, separate judgments must be 
recorded. Where, however, two eases are closely connected together, the 
Court may write a detailed judgment containing a complete recital of 
the facts in the more important of the two cases and it would not be 
objectionable to refer to such recital in the separate judgment recorded 
in the less important case. At the same time the Court should always 
be careful to see that evidence which is only admissible in one of the 
two cases is not referred to or put forward as a reason for a conviction 
or acquittal in the other case in which it is not relevant.® 

(’91) 1891 Eat 545 (546), Queen-Empress v. Lalcslimi Bai, 

(’91) Oudh Sel Cases No. 192 p. 248 (249), Queen-Empress v. Nanhu. 

2. (’28) AIB 1928 Mad 197 (197) ; 51 Ua.iSi8:29CrJjJ. 20T,Lalammav. Emperor- 
(’26) AIR 1926 Mad 354 (355) : 27 Cri L Jour 90, In re Seetharamaj/ija. 

Note 4 

1. (’40) AIR 1940 Sind 113 (114) : 41 Or. L. J. 724, Abdul Karim v. Emperor. 
(’37) AIR 1937 Nag 122 (122) : ILE (1936) Nag 217 : 39 Gr. L. J. 370, Sukhdayal 

V. Mt. Sarasiuati. 

2. (’97) 19 All 506 (507) : 1897 A 'W N 142 (FB), Queen-Empross^.PandcJiBJiat. 
(’32) AIR 1932 Sind 180 (180) : 34 Ori L Jour 163, Gzil Sherii v. Emperor, (Inten- 

tion of S. 367 is that the Magistrate should direct his own attention to every 
material question of fact or law.) 

3. (’30) AIR 1930 Lah 1054 (1055):32 Cr.L.J. 252, Mahomed Balehsh v. Emperor, 
[See also (’36) AIB 1936 Nag 160 (160) : ILR (1937) Nag 38 : 39 Cri L Jour 349, 

Bapurao v. Emperor. (Court instead of writing judgment merely recording 
order of a few brief sentences in order-sheet — ^No legal judgment.)] 

4. (’37) AIR 1937 Nag 122 (122): ILR (1936) Nag 217: 39 Cr.L.J. 370, Szilzhdayal 
V. Mt. Sarasioati, 

5. (’20) AIR 1920 All 79 (79, 80) : 21 Cri L Jour 442, Bhola Nath v. Emperor. 
[See (’27) AIB 1927 Mad 56 (57) : 27 Cr. L. J. 1164, Thangaya Nadar y. Emperor. 

(Where in a joint trial of several accused persons for various offences, some 
triable by jury and others triable with the aid of assessors, the Judge summed 
up the case at some length to the jury. with regard to all the charges, but when 
he came to write his judgment with regard to the charges triable by himself 
with the aid of assessors, he merely referred to the charge to the jury without 
giving any reasons for agreeing with the jury — Held, there was no sufficient 
compliance with the requirements of S. 367 in respect of the offences triable with 
the aid of assessors and the judgment was therefore defective.)] 


Section 36T 
Notes 3-4 
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Section 367 
Notes 5-5 


A judgment once delivered cannot be supplemented by means of 
an explanation furnished to the superior Court.® 

AYhen a case is forwarded to a superior IMagistrate under S, 349, 
with the opinion of the forwarding Magistrate, the superior Magistrate 
must write an independent judgment and cannot merely adopt the 
opinion of the j\Iagistrate by whom the case was forwarded.^ 

It is undesirable to make a document, prepared by a party, part 
of a judgment unless the Court has checked the document and found 
it to be correct,® 

A judgment should specifically set forth facts and orders necessary 
to give authority to the Court in the particular case.® 

A judgment should not be unnecessarily long.’® But it should be 
written in such a way that it would be easy to summarily dismiss an 
appeal against it on a perusal of the judgment alone,” 

In a trial with the aid of assessors, merely recording a finding on 
facts and evidence as explained to the assessors in summing up the 
evidence to them is not sufficient compliance with the section.” 

5. Points for determination. — This section lays down that 
every judgment must contain the point or points for determination. 
To ascertain and define distinctly these points is the very ground stone 
of a sound and stable judgment.’ A judgment which does not set forth 
the points for determination is defective." 


[See also {’40) Am 1940 Cal 59 (59); 41 Gr.L.J. 247, Mrs, 17. ^7a1tghx.E7n'peror. 
(Counter cases — Magistrate using evidence in one case as evidence in other — 
Conviction based upon such evidence cannot be upheld.) 

(’97) 1 Cal AV N 420 (427), Asimaddi v. Govinda Baidya.] 

6. (’08) 7 Cri L .Tour 312 (312) ; 7 Cal L J 238, Jnral’han v, Eing-Emperor. 

(’05) 2 Cal L J 524 (529) : 3 Cr.L.J. 160, Bamanaih Ealapaltar v. Kiiig-Evi'peror. 
•(’98) 25 Cal 625 (G2G) ; 2 C W N 289, Ahlioy Gharan Das v. Mmiicipal Ward 

hispcclor. 

{’03) 7 Cal W N 859 (860), Madlm Sudan Das v, Sasti Prasad Naiidy. 

[See (’01) 6 Cal AA" N 118 (120), Nazir Malita v, Hari Gharan. 

(’30) AIR 1930 Cal 379 (379) : 32 Cri L Jour 18, Maiii Krishna Sen v. Emperor. 
(Trying ^Magistrate is not entitled to make any suggestion or representation in 
the esplanation which is not founded on the record before him.)] 

7. (’.39) AIR 1939 Oudh 35 (36) : 39 Cri L Jour 1005, Lallu Bam v. Emperor. 
(’19) Am 1919 Pat 290 (290) ; 20 Cri L Jour 444, Thahnr Singh v. Emperor. 

.8. (’20) AIR 1920 Cal 87 (89) ; 47 Cal 154 : 21 Cri L Jour 386, Kascin Ali v. 
Emperor. (Certain statements prep.ared by the Public Prosecutor.) 

9. (’87) 1887 Rat 325 (326), Queen-Empress v. Yeshwant. (Mamlatdar is not an 
•officer to whom under S. 12 of Act A' of 1879 the powers of a collector under S. 87 
of the Act .are delegated.) 

'(’86) 1886 Eat 310 (310), Queen-Empress v. Kana. (S, 47 of Bombay Act V of 
1879 does not make the possession of more than one gallon of liquor penal.) 

•(’06) 1866 Pun Re No, 111 Cr, p. 108 (108), Mahra^n on behalf of his brother Bah- 

lUUl. 

10. (’33) AIR 1933 Mad 233 (239) : 56 Mad 231 : 34 Cr. L. J. 481, Narayana v. 
Emperor. 

11. (’93-1900) 1893-1900 Low Bur Eul 626 (627), Nga Ngyin Baju v. Empress. 

12. (’09) 10 Cri L Jour 325 (334) : 3 I. C. 625 (Cal), Khudiram Bose v. Emperor, 

Note 5 

1. (’34) AIR 1934 Sind 89 (92) : 28 S L E 12 : 36 Cr.L.J. 53, Mitho v. Emperor. 
'2. (’34) AIR 1934 Sind 89 (92) : 28 S L E 12 : 36 Cr. L. J, 53, Mitho v. Emperor. 
(AA^hen there are six several prisoners, accused of seven separate offences, it is a 
perfunctory and perilous compliance with the law to raise no more than one point 
for decision.) 
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6. “Decision thereon" — Appreciation of eyidence. — Tliough 
the rules of evidence are the same in civil and criminal proceedings, 
there is always a marked difi’erence between the effect and appreciation 
of evidence in the two cases. In civil cases a mere impondcrancc 
of probability or greater iirohativo value is sufficient to warrant a 
conclusion; while in criminal cases, before the accused can be convicted, 
there should be such a moral certainty of Ins guilt as convinces the 
mind of the tribunal as reasonable men, beyond the possibility of 
doubt or suspicion.^ Thus, it is primarily the duty of the prosecution 
to establish the guilt of the accused to the satisfaction of the Court,’® 
and it is certainly not the province or the duty of the accused to 
establish his own innocence.* The prosecution should establish the 
case against the accused by positive affirmative evidence of his guilt; 
and suspicion, however grave, does not take the place of pi'oof.’’ The 

(’9G) 189G Bat 844 (845), Qiiccn-Emprcss v. Shidlingappn. 
iSec (’91) 15 Bom 11 (12), In re Shivappai] 

{.See also (’32) AIB 1932 Sind 143 (144) : 33 Cr.L.J. 900, Vdhnram v. Emperor. 
(Court sbould set forth points of decision in such a shape that at the first glance 
it may he apparent to itself and the appellate tribunal that nothing which is 
material has been overlooked.)] 

Note 6 

1. See (’17) AIR 1917 Pat 111 (113) : 19 Cri L Jour 344, Lncltmi v. Emperor. 
.(’29) AIB 1929 Nag 113 (114) ; 30 Cri L Jour 789, Bamdayal v. Emperor. 

(’95) 1895 Eat 772 (773), Queen-Empress v. Ganesh Bhihaji. (Court ought not 
to adjudge criminal case on mere probabilities as if it were a civil action.) 

In. (’20) AIR 192G Lab 375 (370) : 27 Cri L Jour 693, Emperor v. Sain Das, 

{'32) AIR 1932 Cal 293 (294) ; 59 Cal 130 : 33 Cr. L. J. 441, TrailoTtya Nath Das 
V. Emperor. (A Civil Court’s decision is not binding on a Criminal Court.) 

(’28) AIR 1928 Oudh 373 (373) : 29 Cr. L. J. 7C3, Bameshn-ar v. Empteror. (Case 
for prosecution must bo proved by evidence of crown witnesses and cannot bo 
based on partial admission of accused in defence.) 

(’33) AIR 1933 Oudh 372 (373)': 35 Cr. L. J. 06, Emperor v. Parameshwar Din, 
(The gravest suspicion is insufficient.) 

(’30) AIR 1930 Oudh 821 (323):31 Cr.L. J. 1078:0 Luck OS, Bangilal v. Emperor. 
[See (’32) AIB 1932 Cal 833 (833), Khurshid Chile v. Baniganj MnnicipalUy. 
(Where under an Act certain things arc required to ho done before any liability 
attaches to any person in respect of any right or obligation, it is for the person 
who alleges that the liability has been incurred to prove that the things pres- 
cribed in the Act have been actually done.)] 

[See also (’33) AIR 1933 Oudh 299 (301) : 34 Cri L Jour 838, Nibar v. Emperor. 
(Where prosecution fails completely to prove motive, and evidence regarding 
commission of crime is not clear, accused c.annot be convicted.)] 

2. (’33) AIR 1933 Cal 532 (534) ; GO Cal 650 : 84 Cri L .Tour 1059, Eishi Kania 
Chatter ji v. Bchari llahar. 

(’20) AIR 1920 Pat 553 (555) : 20 Cr. L. J. 253, Bam Sunder Sahaij v. Emperor. 
(Prosecution cannot roly on weakness of defence.) 

(’GG) 186G Bat 5 (5), Beg. v. Jenleoo. 

(’18) AIR 1918 Nag 123 (124) : 20 Cri L Jour 747, Gulzarsha Fakir v. Emperor. 
(A moral conviction of guilt is no sufiicient foundation for a verdict of guilty, 
unless it is based on substantial facts which lead to no other reasonable conclu- 
sion than that the person charged is guilty.) 

3. (’31) AIR 1931 Lab 40G (408) : 32 Cr. L. J. 1049, Amarnath v. Emperor. 

(’23) AIR 1923 Lab 42 (43) : 26 Cr. L. J. 28, Surat Singh v. Emperor. 

(’14) AIR. 1914 Oudh 275 (278) : 15 Cr. L. J. 643 : 17 Oudh Cas 276, Abbas Guli 
Khan v. Emperor. 

(’33) AIR 1933 Oudh 148 (151): 34 Cr. L. J. 498: 8 Luck 301, Eatan v. Emperor. 
(’27) AIB 1927 Lab 862 (864) : 29 Cr, L. J-. 632, Lila Bam v. Emperor. 

(’29) AIR 1929 Pat 112 (113) : 30 Cr. L. .T. 835, Basudeb Mandar v. Emperor. 
(’30) AIR 1930 Lab 84 (86) : 31 Cr. L. J. 141, Emperor v. Soopi. 

(’28) AIR 1928 Lah 272 (273) ; 9 Lah 531 : 29 Cr. L. J. 481, Dula v. Emperor. 
(’30) AIR 1930 Oudh 321 (323) : 81 Cr.L.J. 1078 : GLuck 68, Bangi Lai v, Emperor. 
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Section 367 onus east on the prosoeution is not discliarged by any absence of 

Note 6 explanation or -weakness on the part of the acensecl,^'^ or even by the 


(’15) AIR 1915 Low Bur 115 (118): ICCr.L.J. 25(28),%a Po Thcinv. Emperor. 
(’33) AIR 1933 Pesli 28 (30) : 34 Cr. L. J. 38G, Bahmat Shah v. Emperor. 

(’34) AIR 1934 Lali G93 {G94) : 3G Cr. L. J. 778, Sardar Ahmad v. Emperor. 

(’18) AIR 1918 Pat 140 (151); 19 Cr. L. J. 789, Ritharan Singh v. Emperor. (Con- 
clucf of accused in giving false name and false residence on arrest is not sufficient 
in itself for conviction.) 

(’27) AIR 1927 Lali 581 (.590) : 28 Cr. L. J. G25, Barkad v. Emperor. (Merc fact 
that accused was last seen with deceased together, even coupled with strong 
motive for crime, is not sufficient proof of guilt.) 

(’32) AIR 1932 Lah 195 (195, 19G): 33 Cr. L. J. 501, DilaP.am Emperor. (Mere 
motive cannot he considered ns sufficient evidence of the commission of a crime 
bj’ a particular person.) 

(’27) AIR 1927 Lah 74 (75) : 28 Cr. L. J. 118, Arjan v. Emperor. (Do.) 

(’20) AIR 192G Lah 88 (90): 7 Lah 84: 27 Cr.L, J.709, Bannmi r. Emperor. (Do.) 
(’33) AIR 1933 All 394 (395) : 34 Cr. L. J. 754, .Iff. Gajrani v. Emperor. (Do.) 
3a. (’24) AIR 1924 All 299 (300) : 25 Cr. L. .1. 327 : 4G All 04, Umed Singh v. 
Emperor. (.Accused’s conduct mny nficct his credibility but cannot affect his right 
to compel prosecution to prove its case.) 

(’31) AIR 1931 Lah 3G1 (361) : 32 Cr. L. J. 1233, Mela Bam v. Emperor. (Prose- 
cution cannot derive merit from failure of defence to cross-examine witnesses or 
even to take part in proceedings.) 

(’22) AIR 1922 All 24 (25) : 23 Cri L Jour 193, Bamhit v. Emperor. (Because 
accused loses his head or gets frightened and docs not tell truth, he cannot on 
that account bo prosecuted.) 

(’32) AIR 1932 Lnh 243 (244) : 33 Cr. L. .1. 411, Ilayal v. Emperor. (Murder — 
Two persons seen together and shortly afterwards one of them found to have been 
murdered — No onus rests on survivor to explain how deceased met with his death.) 
(’33) AIR 1933 Oudh22G (228): 8Luck 397:34 Cr.L. J, mb, Ear Dayalv. Emperor. 
(’33) AIR 1933 Oudh 257 (258) : 31 Cr. L. J. GOl, Bamamiirthi v. Jai Indra 
Bahadur Singh. 

('2b) AIR 1925 Oudh 78 (88) : 26 Cr. L. J. 225 : 27 Oudh Cas 188, Hira Lai v. 
Emperor. 

(’05) 2 Cr. L. J. 352 (353) : 2 A L J 411, Abdul Ganni v. King-Emperor. 

(’33) AIR 1933 Oudh 333 (338): 8 Luck 570; 35 Cr.L. J. 45, Pu/an Lai v. Emperor. 
(’01) 1 Cr. L. J. 390 (395): 28 Bom 533: G Bom Lit 379, Emperor v. Banhairam. 
(’19) AIR 1919 Oudh IGO (174) : 20 Cr. L. J. 465, Sushil Chandra v. Emperor. 
(’28) AIR 1928 Nag 257 (259, 260) : 29 Cr. L. J. 561, Ml. Shevanihi v. Emperor. 
(’23) AIR 1923 iVIad 365 (367) : 24 Cr. L. J. 426, Bamudu Ayijarw Emperor. 

(’22) AIR 1922 Nag 87 (88) ; 23 Cr. L. J. 345, Domar Singh v. Emperor. (Omis- 
sion of true and available defence — Substitution of falsehood — Magistrate’s duty is 
to find out guilt or innocence of accused and not to decide about soundness of plea.) 
(’20) AIR 1920 Pat 553 (555) : 20 Cr. L. J. 253, Bam Sunder Sahay v. Emperor. 
(’94) 1894 Rat 686 (686), Queen-Empress \ . Jeihmal Karajjan. (Prisoner on his 
trial is merely on the defensive and owes no duty to anyone but himself.) 

(’33) AIR 1933 Lah 871 (875) ; 35 Cr. L. J. 137, Emperor v. Bai Singh. 

(’33) AIR 1933 Lah 808 (808) : 35 Cr. L. J. 69, Piran Ditta v. Emperor. 

(’14) AIR 1914 Sind 111 (112) : 7 Sind L R 109 : 15 Cr. L. J. 497, Isarsing 
Sawansmg v. Emperor. (But wliere onus is discharged, the duty is cast upon 
the accused to explain himself.) 

(’25) AUl 1925 Sind 289 (292) : 19 Sind L R 71 : 26 Cr. L. J. 1063, Bahadur \\ 
Emperor. (Do.) 

(’10) 11 Cr. L. J. 222 (234) ; 6 I. C. 51 (Mad), In re Chukkapalli Bamayya. 

(’24) AIR 1924 Cal 323(325) : 51 Cal 418: 25 Cr. L. .1. 776, Mamfru v. Emperor. 
(’27) AIR 1927 Pat 257 (260) : 28 Cr. L. J. 497, Devendra v. Emperor. 

(’27) AIR 1927 Sind 85 (87) : 27 Cr. L. J. 1265, Bukshan v. Emperor. (But when 
a prima facie case is made out, the presumption of innocence is displaced and 
the force of suspicious circumstances is augmented, when accused oGors no ex- 
planation.) 

(’15) AIR 1915 Lah 95 (97) : 16 Cr. L. J. 152, Lachman Das v. Emperor. 

(Sec (’30) AIR 1930 Sind 211 (215) : 24 Sind L R 252; 31 Cr. L. J. 1046, Baksho 
V. Emperor. (General criminality of tribe cannot be imputed to the individual 
members.) 
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fact that the defence pat forward by tlje accused was found to be false.^ 
It is not onlj’’ necessary that the guilt of the accused should be 
proved beyond a possibility of doubt but also that it should be inovcd 
strictly in accordance with law.“ Thus it is improper for a Judge to 
make inquiries after a case is closed and to act upon statements and 
matters not made evidence on record.'^ Similarly, he ought not to 


{’19} AIB 1919 Pat 534 (53G) : 4 Pat L J 289 : 20 Cr. L. J. 376, Ram Prasad 
Maliton V. Emperor. (Proscoution story believed to bo in substance unfounded 
Judge can in bis discretion determine whether he believes witnesses.)] 

4. ('IG) AIR 191G All G3 (G4) : 17 Cri L .Tour 23 (24), Abdul Aei: v. Emperor. 

(’21) AIR 1921 Lah 89 (90) : 22 Cri L Jour 595, Ilari Ram v. Emperor. 

(’15) AIR 1915 Lah 95 (97) ; IG Cri L Jour 152 (151), Lachhman Dasv. Emperor. 

(’25) AIR 1925 Lah 282 (283) : 2G Cri L Jour 949, Natlta Sinrjh v. Emperor. 

(’25) AIR 1925 Lah 42 (43): 2G Cri L Jour 393, Tabri v. Emperor. (The fact that 
the accused made an effort to concoct false evidence of an ahbi docs not go to 
prove that ho committed the offence charged.) 

(’33) AIR 1933 Lah 940 (947) : 35 Cri L Jour 79, Parbhu v. Emperor. 

(’ll) 12 Cri L Jour 584 (584) ; 12 Ind Cas 848 (LB), Ei/aw Ela U v. Eviperor. 

(’21) AIR 1921 Cal 631 (532) : 23 Cri L Jour 220, Gonri Earain v. Tilbiharam 
Chclri. (Prosecution case false — Accused is entitled to acquittal whether his 
defence bo true or false.) 

(’33) AIR 1933 Cal 603 (C05) : 34 Cri L Jour 1073, Tarapada Milra v. Emperor, 

See also S. 2SG Note 10 and S. 290 Note 5. 

5, (’21) AIR 1921 Pat 40G (408), Dhannu Beldar v. Emperor. 

(’82) 33 Cri L Jour 614(510) : 137 Ind Cas 290 (Oudh), Putin v. Emperor. (Where 
evidence is unreliable and appears to have boon manufactured to prove prosecu- 
tion storj-, it cannot form basis of conviction.) 

(’32) 33 Cri L Jour 677 (677) : 138 Ind Cas 704 (Lah), Shcr Md. v. Emperor. (Sus- 
picion entertained by police-officer cannot bo treated as ovidenoo ngninstacoused.) 

(’25) AIR 1925 Oudh 676 (676) ; 26 Cr. L. J. 1012, Bishambhar Nath v. Emperor, 
(Matters irrelevant to charge against accused should bo eliminated.) 

€. (’28) AIR 1928 Lah 1 (3) : 9 Lah 637 : 29 Cri L Jour 815, Chiranji Lai v. 
Emperor. (Magistrate consulting his superior in disposing of bail application.) 

(’28) AIR 1928 Lah 125 (131) : 29 Cri L Jour 212, Taj Muhammad v. Epiperor. 
(Magistrate holding private conferences with prosecuting officers in respect of 
case he had to adjudicate.) 

(’89) 1889 All W N 181 (184), Empress v. Jia Lai. (Judge, after close of trial and 
taking opinions of assessors, discussing mental condition of accused with Civil 
Surgeon out of Court.) 

(’85) 1885 All W N 31 (31), Empress v. Indar Singh, (Accused charged of rape — 
Judge, after trial, ascertaining ago of girl from her father who produced horo- 
scope of her birth.) 

[See (’27) AIR 1927 Pat 37 (38) : 27 Cri L Jour 1112, Jai Singh v. Emperor. 
(Conviction cannot be based on police-officer’s report when ho has not been 
examined.) 

(’87) 1887 All W N 54 (54), Empress v. Hardetva. (Magistrate in determining 
guilt or sentence allowing himself to be impressed by vague and general consi- 
derations unsupported by any proof.) 

(’85) 1885 All W N 264 (265), Empress v. Sarfaras Ali, (Magistrate making 
inquiries of various people while making local inquiry.) 

(’33) AIR 1933 Cal 36 (39) : 34 Cr.L.J. 36, Jagadesh NarainTewariv, Emperor. 
(In dealing with trials of criminal cases extraneous considerations are to be 
excluded.) 

(’75) 24 Suth W R Cr 28 (28), Queen v. Ram Churn KurmoJear. (Sessions Judge 
should not import into his judgment opinion of assessor derived from personal 
knowledge and unsupported by evidence on record.) 

(’76) 7 Bom H C R Cr 60 (64), Reg. v. Vyanhatrav Srinivas. (Magistrate should 
not import into case before him previous knowledge of character of aecused.) 
(’70) 1870 Pun Re No. 10 Cr, p. 16 (17), Crmun v. Ghusseeta. (Magistrate in his 
judgment referring to something that was told to him verbally.) 

(’09) 10 Cri L Jour 321 (325) : 3 Ind Cas 622 (Lah), Muzammal v. Emperor, 
(It is improper to introduce private opinion of a person in judgment.)] 


Section 367 
Note 6 



Section 367 
Note 6 


2062 LANGUAGE AND CONTENTS OE JUDGMENT CCII.2G. 

allow hinisoK to bo influenced by ijuoceedings which have taken place 
in another trial,' or by evidence taken in any connected case or 
proceeding before him.® Before recording a conviction the Court has 
not only to satisfy itself that the facts constituting the offence have 
been established, but also to see wdicthor the proved or admitted facts 
bring the case within any of the exceptions which talco the case out of 
the purview of the offence." Especially in cases where the accused 
specifically raises such a plea, such as the right of private defence, the 
exact circumstances justifying the act should bo established.^" 

In considering the eflect of the evidence adduced, regard should 
bo had only to the quality and w'eight of the evidence adduced and 
not to the number of witnesses examined. Thus, it is open to the 


7. (’85) 1885 All W N 28 (29), Empress v. Zauwar Hussain, 

(■2G) AIR 1920 Cal 915 (940) : 53 Cal 171: 27 Cri L Jour 975, Surendra Nath 
V. Janhi Nath. 

('30) AIR 1930 All 481 (432) : 31 Cri L Jour 710, Emperor v. Knnhahja. 

(’25) AIR 1925 All 443 (444) : 20 Cri L Jour 9S1, Din Dayal v. Emperor. 

(’28) AIR 1928 Lali 923 (924) : 29 Cri L Jour 734, Shco Karan v. Emperor, 

8. (’85) 1835 All W N 28 (29), Empress v. Zauwar Hussain, 

(’28) AIR 1928 Lab 923 (924) : 29 Cri L .Tour 734, SJieo Karan v. Emperor, 

9. (’29) AIR 1929 Cal 340 (348): 50 C.al 1013:31 Cr. L. J. Muhammad Ghul 
V, Fazlcy Karim. 

(’22) air' 1922 Lab 314 (315) : 22 Cri L Jour 507, Gtilam Hasul v. Emperor. 
(Right of private defence established on evidence, though accused set up different 
defence.) 

[Sec (’04) 1 Cri L Jour 300 (303) : 8 C W N 421, Holland Bombay Trading Co. 
V. Buktear Mull. (Under S. 480, Penal Code, onus is on accused to bring him- 
self within exceptions to the section.)] 

10. (’25) AIR 1925 Rang 133(134):2CCr.L. J. 409:2 Rang 558, Npn PoE v. Emperor. 
(’27) AIR 1927 Lab 780 (788) : 28 Cri L Jour 838, Ha:nra Singh v. Emperor. 
(’12) 13 Cr. L. J. 470 (471): 15 Ind Cas 310 (Mad), Yeeranna Nadan v. Emperor. 
’27) AIR 1927 Cal 324 (32G):28 Cri L Jour 334, Adam AH Talukdar v. Emperor. 
(’20) AIR 1920 Pat433 {434):27 Cr. L. J. 1322:5 Pat 520, Farman Khan v. Emperor. 

11. (’20) AIR 1920 Pat 300 (3G7):21 Cri L Jour 33, Brahmdeo Singh v. Emperor. 
(’28) AIR 1928 Jlad 1135 (1130) : 29 Cr L Jour 1041, Muhammad Salia Bow- 

thcr V, Emperor. (No criminal Court is justified in brushing aside the docu- 
ments, to which the accused are parties when the accused themselves file those 
documents in Court along with their slatements.) 

(’14) AIR 1914 Lab 505 (500): 10 Cr. L. J. 200 (207), Sardar Ahmad v. Emperor. 
(Held that in the case of unnatural offence uudor S. 377, Penal Code, conviction 
can safely be based on uncorroborated testimony of the boy if it is not otherwise 
doubtful.) 

(’21) AIR 1921 Oudh 115 (115) : 22 Cr. L. J. 047 : 24 Oudh Cas 225, Gur Din v. 
Emperor, 

(’25) AIR 1925 Oudh 501 (501) : 27 Oudh Cas 327 : 20 Cr. L. J. 530, Bahadur v. 
Emperor. 

(’31) AIR 1931 All 302 (303) : 53 All 598 : 32 Cr.L.J.780, Arjun Singh x.Empcror. 
(Evidence of even one witness is sufficient for conviction on charge of perjury.) 
(’25) AIR 1925 Lab 295 (290) : 20 Cri L Jour 292, Ads v. Emperor. (Conviction 
on single witness’s evidence — Evidence must bo free from all doubt.) 

(’22) AIR 1922 Pat 88 (91), Ajodya Prasad v. Emperor. 

(’18) AIR 1918 Lab 322 (322) : 19 Cri L Jour 940, Ganpat v. Emperor. 

(’30) AIR 1930 Lab 892 (893) : 32 Cri L Jour 444, Bam Saran Das v. Emperor. 
(Policeman’s testimony, like that of every other witness must bo judged on its 
own merits.) 

(’34) AIR 1934 Lab 158 (100) : 30 Cri L Jour 108, Hayat Mohammad v. Emperor. 
(Witnesses being friends or relations of each other is insufficient for discredit- 
ing their testimony.) 

(’20) 27 Cri L Jour 223 (224) : 92 Ind Cas 175 (Lab), Pali v. Emperor. (It is not 
safe to base conviction on interested and contradictory evidence.) 

{Sec (’21) 3 Lab L Jour 482 (484), Nura v. Emperor. 

(’23) AIR 192't Pat 519 (519) : 24 Cri L Jour 300, Bhangi Diibey v. Emperor, 
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Court in its judgment to relj' on the evidence of a particular person 
even though such person may be interested,^’ or to discard the evidence 
of a number of rntnesses on the ground of their unreliability.^^ The 
Court should exercise great care in Considering and giving "VN-eight to 
the evidence of accomplices (see section 337 Note 17), or to retracted 
confessions of accused persons, (see Notes 18 and 19 to s. IGI.) Whero a 
part of the evidence of a witness is found to be false, the Court should 
not accept the other parts of his evidence to base a conviction thereon, 
unless such evidence is corroborated by other independent evidence.^’’ 
Especially in capital cases the evidence of irersons who have resiled 
from their former statements should not be relied upon.^'' The Court 


(’28) AIR 1928 P.at 98 (100) : 28 Or. L. J. 90C, Jogi J7u«i v. Emperor. 

(’25) AIR 1925 Lah 42 (42) : 20 Cr. L. J. 393, Tabri v. Emperor.} 

12. (’30) AIR 1930 Cal 045 (040): 31 Cr.L.J. 1225, HaripadoBaidya v. Emperor. 
(’28) AIR 1928 Mad 1166 (1190) : 51 Mad 956: 30 Cri L Jour 317 (FB), Vecrappa 

Gotmdan v. Emperor. 

(’29) 1929 Mad W N 587 (590), Kumaraswaini Asari v. Emperor. 

(’75) 24 Suth W E Cr 18 (18), Gohinda Sttain v. Narain Raoot. 

[See (’31) AIR 1931 Lah 529 (530): 32 Cr, L. J. 1032, Miron Bahsh v. Emperor. 
(Eye-witness not coming forward immediately investigation begins — His testi- 
mony should not bo disregarded on that ground alone.) 

(’26) 8 Lah L Jour 144 (146), Gandasingh v. Croicn. 

13. [See (’25) AIR 1925 Lah 397 (398): 26 Cri L Jour 1335, Natcab v. Emperor. 
(’29) AIR 1929 Lah 436 (436): 30 Cri L Jour 941, Eazura Singh v. Emperor. 
(’27) AIR 1927 Lah 874 (874): 28 Cri L Jour 43, Dcilip Singh v. Empei-or.} 

14. (’33) AIR 1933 All 314 (318) : 55 All 379: 34 Cr. L. J. 689, Slmhitl v. Emperor, 
(’31) AIR 1931 Lah 38 (47 ) : 32 Cri L Jour 522, Maltla Singh v. Emperor. 

(’27) 28 Cri L Jour 185 (186) ; 99 Ind Cas 857 (Lah), Eheri v. Emperor. 

(’30) 1930 Mad It’’ N 723 (720), Tisu'anaiha Ayyar v. Emperor. 

(’27) AIR 1927 Nag 43 (44) ; 28 Cri L Jour 186, Mi. Tashodi v. Emperor, 

(’33) AIR 1933 All 401 (402) : 34 Cri L Jour 765, Man Singh v. Emperor, 

(’16) .\IE 1916 Cal 98 (99) : 16 Cr. L. J. 411 (412) ; 42 Cal 784, Sort Krishna v. 
Emperor. (It is dangerous precedent to convict a man on evidence of people whO’ 
are found to be untruthful, without corroboration.) 

(’24) -AIB 1924 Nag 33 (35) : 25 Cri L Jour 141, Laxman v. Emperor. 

(’17) AIR 1917 Pat 331 (332) : 18 Cri L Jour 639 (639), Jagdeo Bai v. Kali Rai. 
(’30) AIR 1930 Oudh 460 (463) : 32 Cri L Jour 94, Gcndan Lai v. Emperor. 

(’27) AIR 1927 Lah 797 (798), Sardtil Singh v. Emperor. 

(’21) AIR 1921 Pat 406 (408), Bhannu Bcldar v. Emperor. 

[Sec (’32) AIR 1932 Lah 424 (425) : 33 Cri L Jour 744, Sanwal v. Emperor. 
(Accepting evidence of eyewitnesses against some accused but not against others 
does not necessarily vitiate judgment.) 

(’33) AIR 1933 Oudh 59 (61) : 34 Cr. L. J. 243, Ram Adhin v. Emperor. (Prose, 
cution witnesses considered unreliable in case of some accused — Their evidence 
must be closely sifted as regards others.)] 

(Sec also (’29) AIR 1929 Oudh 248 (250) : 4 Luck 705 ;31 Cr.L.J. 181, Diearha 
V. Emperor. (Witnesses altering statements in Sessions Court to fit evidence in 
Magistrate’s Court — Evidence must be carefully scrutinized.) 

(’23) AIR 1923 All 352 (354) : 45 All 300 : 24 Cr. L. J. 526, Khetal v. Emperor. 
(The fact that a witness makes mistakes in identification is no reason for 
discrediting his evidence in other matters.) 

(’15) AIR 1915 Cal 558 (562) : 16 Cri L Jour 424 (428) : 42 Cal 313, Meredith v. 
Sanji Bani Basi. 

(’18) AIR 1918 Pat 536 (537) : 19 Cri L Jour 877, Phaiali v. Emperor.) 

[See however (’14) AIR 1914 Lah 93 (94) : 15 Cri L Jour 148, Lahka Singh y. 
Emperor. (Evidence distrusted as regards one accused should not be disregarded 
altogether.) 

(’31) AIR 1931 Pat 384 (385) ; 10 Pat 590 : 33 Cri L Jour 111, Leda Bhagat v. 
Emperor.) 

15. (’25) -4.IR 1925 Mad 879 (880) : 27 Cr.L.J. 18, Ayyamperumal Pillai v. Emperor,. 
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’Section 367 should not accept blindly the evidence of medical men,^'’ or experts, 
Note 6 or identification evidence,^® to outweigh the testimony of respectable 
eye-witnesses: nor should the Court base its judgment on its own 
theories unsupported by evidence,^® or on personal knowledge®® or on 


16. (’24) AIE 1924 Bom 457 (459), Siddnhai v. Nilappagaiida. 

(’23) AIR 1923 Cal 116 (120) : 50 Cal 100, Saradindu Nathv.Siidhir ChandraDas. 

17. (’25) AIR 1925 Ondh 413 (415) :2G Cri L Jour 929 : 29 Oudh Gas 1, Girdhari 
Lai V. Emperor. (Corroboration o£ expert’s evidence is necessary.) 

(’32) AIR 1932 Lab 490 (490) : 33 Cri L Jour 593, Prabh Dial v. Emperor. 

(’12) 13 Cri L .Tour 5G3 (5G4) : 15 Ind Cas 979 (Lab), Jalal-nd-din v. Emperor. 
(’05) 2 Cri L Jour 353 (355) ; 2 A L J 444, Sril;ant v. Emperor. 

{’22) AIR 1922 Pat 73(75); 1 Pat 242:23 Cr.L.J, G38, Basari Hajamy. Emperor. 
[See also (’33) 1933 Lab 5G1(5GG) : 34 Cr.L.J. 735, Diwan Singh v. Emperor. 
(’29) AIR 1929 Lab 210 (211); 30 Cri L Jour 52, Dilcdad v. Emperor. (Evidence 
of thumb-impression export is valuable.)] 

[nut see (’30) AIR 1930 Lab GG7 (008) ; 31 Cri L Jour 877, Sarada v. Emperor, 
(Finger-print expert.)] 

18. (’27) AIR 1927 Cal 820 (821) ; 28 Cri L Jour 874, Emperor v. Irjan. 

{’32) AIR 1932 Oudb 99(102); 7 Luck 552 ; 33 Cr.L.J. 381, Gajadharv. Emperor. 
(Evidence of identity based on personal impression should be approached with 
considerable caution.) 

(’33) AIE 1933 Oudh 49 (49, 50) ; 34 Cri L Jour 382, T7ila v. Emperor. 

(’24) AIR 1924 Oudh 295 (29G) : 25 Cri L .Tour 1125, Din Dayal v. Emperor, 

(’23) AIR 1928 Lab 724 (725) ; 29 Cri L Jour G97, Sullah v. Emperor. (Identi- 
fication marks told to witness before identifying accused — Subsequent identi- 
fication cannot bo considered.) 

(’33) AIR 1933 Lab 299 (301) ; 35 Cri L Jour GIO, Chanan Singh v. Emperor, 
(’23) AIR 1923 Lab G62 (6G2) ; 2G Cri L .Tour 19, Echman v. Emperor. 

{’17) AIR 1917 Oudh 118 (120) : 18 Cri L Jour 45G (458), Kallu v. Emperor. 

(’32) AIR 1932 Sind 55 (58) : 33 Cri L .Tour 641, Naxval liamal v. Emperor. 

(’29) AIR 1929 Sind 149 (149, 150) ; 30 Cri L .Tour 456, Eamzan v. Emperor. 

(’04) 1 Cri L .Tour 475 (47G) : 2 Low Bur Eul 20G, Tha Emu v. Etnperor, 

(’34) AIR 1934 Lali Gll (047) : 3G Cr, L. J. 121, Bhagai Earn v. Emperor. (Value 
of identification evidence must vary with the circumstances of each case.) 

(’25) AIR 1925 Lab 137 (138) ; 25 Cr.L.J. 1272, J/o7uttv.F;m2Jcror. (Identification 
evidence cannot be accepted unless witness had picked out same person in identifi- 
cation parade.) 

(’29) AIR 1929 All 928 (929) : 31 Cri L .Tour 20G, Ma7i Singh v. Emperor. 

(’30) AIR 1930 All 74G (748) : 32 Cri L Jour 152, Abdiil Jalil Khan v. Etnperor, 
(’25) AIR 1925 Lab 19 (20) ; 5 Lab 396 : 27 Cr.L.J. 170, Lai Singh v. Eniperor. 
iSccalso (’32) AIR 1932 Oudh 287 (287): 34 Cr. L.J.197, Shco Sahaiv. Eniperor. 
(’2G) 27 Cri L Jour 946 (947) : 96 Ind Cas 498 (Lab), Eanga Singh v. Emperor. 
(Track evidence.)] 

[See however (’27) AIR 1927 Oudh 196 (197) : 2 Luck 444 ; 28 Cri L Jour 460, 
Mathura v. Emperor. (Evidence of identification is not by itself unsafe basis 
for conviction.) 

(’16) AIR 1916 Lab 297 (297) : 17 Cri L Jour 156 (157), Eildia v. Emperor. 
(Identification of particular accused by witnesses to whom they were strangers 
is not valueless.)] 

19. (’24) AIE 1924 Pat 813 (815) : 25 Cri L Jour 724, Joharmal v. Emperor. 

(’30) AIR 1930 All 45 (48) ; 31 Cri L Jour 37, Ml. Bakhtawari v. Emperor. 

{’17) AIR 1917 Lab 48 (48) : ISCr.L. J.490(491): 1917PunEe No. 1 Cr, Emperor 

V. Buta Singh. 

(’24) AIR 1924 Gal 611 (613) : 26 Cri L Jour 71, Superinendent &Eememhranccr 
of Legal Affairs, Bengal v. Puma Chandra. 

(’30) AIR 1930 Oudh 460 (4G3) : 32 Cri L Jour 94, Gcndan Lai v. Emperor. 

{’19) AIR 1919 All 167 (167) ; 20 Cri L Jour 370, Alay Ahmad v. Emperor. 

(’86) 1886 All W N 20 (20), Empress v. Maheslm. 

20. (’02) 6 Oudh Cas 204 (211), Sri Kishen v. King-Emperor. 

■(’19) AIR 1919 Pat 111 (115) : 20 Cri L Jour 289, Satriighan v. Emperor, 

'(’19) AIR 1919 All 345 (347) : 20 Cri L Jour 283, Jai Narain v. Emperor, 

(’04) 1 Cri L Jour 589 (589) : 6 Bom L R 480, In re D. Fonseca. 

{’04) 1 Cri L Jour 99 (101): 1903 Pun Re No. 27 Or, Nurdin v. Emperor. 

{’31) AIR 1931 Sind 127 (128): 25 Sind L R 213: 32 CriL Jour 923, Shambhuram 
V. Emperor. 
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a hypothetical state of. facts which were ne%-er put forward by the 
iwosecution and were never suggested to the accused as being the case 
he had to ineet.-^ Mere suggestions by counsel in cross-examination, 
however ingenious, are of no evidentiary value unless accepted by the 
witness or proved by other evidence."" The evidence relating to alibi 
should be sprutinised very carefully."* 

The standard of proof required in criminal cases does not vary 
with the magnitude or enormity of the crime, though it is usual and 
prudent to observe the rule “the fouler the crime is, the clearer and 
plainer ought the proof of it to be.”** In cases based on circumstantial 
evidence, such evidence should be so strong as to point very clearly 
to the guilt of the accused.** It is of utmost importance in such cases 
that in order to justify an inference of guilt, the inculpatory facts 
should be incompatible with the innocence of the accused and incapable 
of explanation ui^on any other reasonable hypothesis than that of guilt.*" 


(’25) AIR 1925 Lab 1G6 (167): 25 Cri L Jour 808, WalU Sluhammad y. Emperor. 
[See also (’33) AIR 1933 Cal 36 (39) ; 34 Or. L. J. 36, Jagadish v. Emperor. 

21. (’10) 11 Cr.L.J. 245 (246): 5 Ind Cas 771 (Cal), Bhanga Eadiia v. Emperor. 
(’26) 27 Cri L Jour 1346 (1346) : 98 Ind Cas 466 (Ml), Bam Surat v. Emperor. 

22. (’32) AIR 1932 Cal 375 (377): 33 Cr.L.J. 725, Etnpcrory.Karimuddi Sheikh. 

23. (’28) AIR 1928 Mad 791 (793) ; 29 Cri L Jour 717, Public Prosecutor v. Chi- 
dambaram, 

(’33) AIR 1933 Oudh 369 (370): 34 Cr.L.J. 1146, Suraj Baksh Singh v. Emperor. 
(Satisfactory evidence that man committed crime — iilibi evidence should be re- 
jected even if that alibi be supported by what, on surface, would appear to be 
satisfactory evidence.) 

24. (’33) AIR 1933 Sind 166 (168): 34 Cr. L. J. 808, Salu Mangaii v. Emperor, 
(’18) AIR 1918 Cal 314 (316) : 19 Cri L Jour 81, Ashraf Ali v. Emperor. 

25. (’20) AIR 1920 Pat 616 (620): 22 Cri L Jour 154, Baghunandan v. Emperor, 

26. (’30) AIR 1930 Mad 632 (635): 53 Mad 590: 31 Cr. L. J. 712, Shankaralinga 
Thevan v. Emperor. 

(’26) 27 Cri L Jour 1254 (1255): 98 Ind Cas 102, (Cal), Arajali v. Emperor, 

27. (’23) AIR 1923 Lab 488 (490): 26 Cri L Jour 161, Bahali v. Emperor. 

(’32) AIR 1932 Oudb 251 (253):GLucl: 658:32 Cr.L.J. IWi, Gay a Prasad y. Emperor . 
(’29) 30 Cri L Jour 757 (759): 117 Ind Cas 348 (All), Emperor v. Abdzil Aziz. 

(’28) 29 Cr. L. J. 289 (290) : 107 Ind Cas 774 (Lab), Gulam Basul v. Emperor, 
(’19) AIR 1919 Lab 440 (446) ; 19 Cr. L. J. 187, Emperor v. Jagatram, 

(’20) AIR 1920 Pat 674 (676) : 21 Cr. L. J. 278, Emperor v. Mt. Zohra. 

(’20) AIR 1920 Pat 616 (620) : 22 Cr. L. J. 154, Baghunandan v. Emperor. 

(’28) AIR 1928 Nag 257 (261) : 29 Cr. L. J. 561, Mt. Shevanti v. Emperor. 

(’33) AIR 1933 Lab 308 (311) : 34 Cr. L. J. 714, Gowardan Lai v. Emperor. 

(’17) AIR 1917 Lab 87 (88) : 18 Cr. L. J. 897 (898), Saleh v. Emperor. 

(’28) AIR 1928 Lab 382 (392) ; 30 Cr. L. J. 18, Pritchard y. Emperor. 

(’28) AIR 1928 Bom 130 (131) : 52 Bom 385 : 29 Cr.L.J. 403, Emperor v. Ismail. 
(’32) AIR 1932 Oudb 324 (325, 326) : 7 Luck 623 : 33 Cr. L. J. 379, Havaldary. 
Emperor. 

(’29) AIR 1929 Lab 61 (63) : 29 Cr. L. J. 996, Mohammad Ali v. Emperor, 

(’30) AIR 1930 Lab 659 (662) : 31 Cr. L. J. 871, Feroz y. Emperor. 

(’14) AIR 1914 Cal 65(68) : 41 Cal 621 : 14 Cr, L. J. 660 (662), Emperor v. Sura- 
namoyee Biswas. (Circumstantial evidence must be exhaustive and exclude pos- 
sibility of guilt by other person.) 

(’13) 14 Cr. L. J. 316 (317) : 1913 Pun Re No. 27 Cr : 19 I. C. 1004, Bishen Das 
y. Emperor. 

(’10) 11 Cr. L. J. 82 (86) : 4 I. C. 941 (Lab), Gurdit Singh v. Emperor. 

(’26) 27 Cr.L.J, 1297 (1303): 98 I. C. 241 (Pat), Dinamani Udai Pal v. Emperor. 
(’17) AIR 1917 Lab 366 (367) : 18 Or. L. J.'375 (376) : 1916 Pun Re No. 32 Or, 
Thakar Das y. Emperor. 

(’26) AIR 1926 Lab 691 (691) : 27 Cr.L.J. 1004 : 7 Lab 561, Ghauns y. Emperor. 
(’26) AIR 1926 Lab 88 (90) : 7 Lab 84 : 27 Cr. L. J. 709, Banmin v. Emperor, 
(’25) AIR 1925 Lab 323 (325) : 26 Or. L. J. 760, Majhi y. Emperor. 
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Section 367 Thus, where the action of the accused is open to two constructions, one 

Note 6 criminal and the other honest, the Court should not assume that it 

w'as criminal : the presumption of innocence should prevail.’® 

As to what constitutes proof of guilt of an accused person in any 
case depends upon the bundle of facts which serve to convince the 
Court of the prosecution story and of the charges against the accused. 
Absolute certainty amounting to a demonstration of guilt can seldom 
be had and it must only be judged whether, in the circumstances of 
each particular case, the degree of probability is so high as to justify 
one in regarding it as certaint}’ and in acting accordingly.”® A number of 
facts each having some probative value, but inconclusive by itself may 
be quite sufficient in their cumulative effect to justify a conviction 
but a collection of separate circumstances each by itself insufficient, 
being quite consistent with the innocence of the accused, cannot 
have such evidentiary value.®* Where, however, the evidence for the 
prosecution case is in the main trustworthy, it cannot be held that it 
is unsupportable merely because the prosecution failed to prove a 
motive for the crime;®*® or because there are discrepancies in detail,®® 


(■1-1) AIR 1914 Cal 450 (450) ; 15 Cr. L. J. 293, Chiraguddin v. Emperor. 

(’04) 1 Cr. L. J. 124 (130) : 8 0 W N 278 (F B), Tlnrjcc Mxill v. Imam All 
(’07) 1807 Pun Re No. 15 Cr, p. 30 (32), Grown v. Goola. 

[See (’14) AIR 1914 Lab 433 (435) : 1914 Pun Ro No. 1 Cr : 15 Cri L Jour 344, 
Faeal Ahmad v. Emperor, (Duty of prosecution is to exclude explanation of all 
facts consistent with innocence of accused.)] 

28. (’27) AIR 1927 Pat 292 (290): 23 Cri L .Tour 011, Kumar Prasad wEmp-cror. 
(’13) 14 Cri L Jour 251 (252): 19 Ind Cas 507 (Bom), Emperor v. Shivdas Omhar. 
(’30) AIR 1930 Sind 99 (101): 24 S.L.R. 96: 31 Cr.L.J.117, Nnr Khanv. Emperor. 
(’31) AIR 1931 Mad 089 (093) : 54 Mad 931 : 33 Cri L Jour 51, Yenhaiasubba v. 

Emperor. 

(’04) 1 Cri L Jour 010 (011): 0 Bom L B 551, Emperor v. Pamchandra Dhondoo. 
(’31) AIR 1931 Oudh 385 (380) : 32 Cri L Jour 851, Haeari v. Emperor. 

(’24) AIR 1924 Mad 610 (817) : 25 Cri L Jour 1221, In re Narayana. 

29. (’33) AIR 1933 Oudh 340 (342) : 34 Cri L Jour 538, Emperor v. Bam Dai. 
[See (’33) MR 1933 Lab 1055 (1055) : 35 Cri L .Tour 470, Mohammad Bafig v. 

Emperor. (Evidence on both sides of interested nature — Truth of either version 
and guilt of accused should bo judged from suiTOunding circumstances.)] 

30. (’20) 27 Cri L Jour 775 (775) : 95 Ind Cas 311 (Lab), Abdullah v. Emperor. 

31. (’27) AIR 1927 P.at 257 (261) : 28 Cri L Jour 497, Devendra v. Emperor, 

31a. (’25) AIR 1925 Lab 328 (330) : 26 Cri L Jour 774, Mohna v. Emperor. 

(’34) AIR 1934 Lab 413 (415): 15 Lab 814: 36 Cr.L. J. 97, Chanan Singh v. Emperor. 
(’28) AIR 1928 Lab 657 (059) : 29 Cri L Jour 378, Chandu v. Emperor. 

(’30) AIR 1930 Lab 490 (490) : 31 Cri L Jour 1009, Seiea Singh v. Emperor. (Fai- 
lure of prosecution to establish motive is not sufficient reason to disbelieve 
eye-witnesses.) 

(’10) 11 Cri L Jour 498 (500) : 7 I. C. 001 : 4 S. L.R.3S, Emperor v. Balochhhan. 
(’29) 31 Cri L Jour 705 (700) : 125 Ind Cas 55 (Lab), Fazal Din v. Emperor. 

(’28) 29 Cri L Jour 768 (768) : 110 Ind Cas 800 (Oudh), Tilal: Bam v. Ejnperor. 
(’29) 1929 Mad W N 946 (950), Doraisioamy Pillaij v. Emperor. 

(’29) 1929 Mad W N 592 (595), Pedda PulJappa v. Emperor. 

(’21) AIR 1921 Pat 109 (111) : 0 Pat L Jour 147 : 22 Cri L Jour 417, Fatu Sanial 
V. Emperor, 

(’33) MR 1933 Oudh 333 (335, 330) : 35 Cri L Jour 45 : 8 Luch 570, Balan Dal 
V. Emperor. (It is not the bounden duty of the prosecutor to prove the motive 
for a crime. It is sufficient if the prosecution imove by clear and reliable evidence 
that certain persons committed the oDence.) 

(’33) MR 1933 Oudh 340 (343): 34 Cri L Jour 538, Emperor v. Bam Dai. (Prose- 
cution is not bound to furnish evidence of motive of accused.) 

32. (’28) AIR 1928 Pat 100 (101) : 6 Pat 627 : 29 Cr. L. J, 239, Ghanshyam Singh 
V. Emperor. 



CH.26.] 


LANGUAGE AND CONTENTS OP JUDGMENT 


2067 


unless such discrepancies are material and important and go to the 
root of the matter.^^ As to how far oral testimony can he relied upon, 
see the undermentioned cases.^^'^ 

Since it is the dutj' of the prosecution to establish the case against 
the accused to a certainty, the accused is entitled to the benefit of any 
doubt which may reasonably arise in the prosecution case.®‘ The maxim 


(’34) AIB 1934 Lab 710 (714) : 36 Cr L. J. 419, Emperor v. Muhammad Khan. 
[See (’33) AIE 1933 Oudb 269 (271) : 35 Cri L Jour 58, Chhote Lalv. Emperor. 
(Evidence cannot be totally rejected simply because of existence of some deliberate 
falsehood.) 

(’33) AIB 1933 Sind 166 (168) : 34 Cri L Jour 808, Sahi Mangan v. Emperor, 
(Minor discrepancies will always befoundwberebonest witnesses come todepose.) 
(’29) AIE 1929 Nag 325 (327) : 30 Cri L Jour 944, Kisandas v. Emperor.] 

[See also (’30) AIB 1930 Nag lOS (109, 110):31Cr.L.J. 417, Buf/cslnt'urv.Ejupej'or. 
(Want of interest in prosecution does not stamp evidence of witness with truth.) 
(’28) AIB 1928 All 280 (282) : 29 Cri L Jour 472, Kashi Ram v. Emperor. (Evi- 
dence against accused free from improbabilities or material contradictions — It 
is not proper to act on surmise disregarding clear evidence.) 

(’10) 11 Cri L Jour 66 (67) : 4 1. C. 864 : 1909 Pun Be No. 15 Cr, Emperor v. 
Harnama. (Minute attention to immaterial discrepancies is improper.)] 

33. (’29) 1929 M W N 592 (595), Pedda Pullappa v. Emperor. (When there are 
important discrepancies in evidence, it can neither be clear nor convincing.) 

(’33) AIB 1933 Oudh 226 (228, 229) : 8 Luck 397 : 34 Cri L Jour 935, Ear Daijal 
Singh v. Emperor. 

(’15) AIE 1915 Lab 438 (438):16 Cr.L.J, 699 (099):1915 Pun Bo No. 51 Cr, Moha. 
bli v. Emperor. 

[See (’13) 14 Cr. L. J. 314 (315);19 I. C. 1002 (Gal), Kahi Khalashi v. Emperor. 
(’33) 34 Cr. L. J. 227 (230) : 141 1. C. 786 (790) (Pat), Sadhn Domev. Emperor.] 
33a. (’07) 6 Cr. L. J. 301 (810) : 11 C W N 1085, Nibaran Chandra v. Emperor, 
(An elementary principle of shifting evidence is to tost it in the light of proba- 
bilities.) 

(’04) 1 Cr. L. J. 305 (310) : 28 Bom 479 : 6 Bom L E 324, Emperor v. Bal Gan- 
gadhar Tilah. 

(’33) AIB 1933 Lab 667 (668) ; 34 Cri L Jour 606 (607), Abbas Ali v. Emperor, 
(Evidence of children.) 

34, (’23) AIB 1923 Lab 195 (197), Muhamad v. Emperor. 

(’17) AIE 1917 All 394 (395) : 18 Cr. L. J. 43.5(437), P.aghubar Dayal v. Emperor. 
(’27) AIB 1927 Oudh 611 (612) : 28 Cri L Jour 688, Gur Charan v. Emperor. 

(’25) AIB 1925 Oudh 676 (678) : 26 Cr. L. J. 1042, Bishambar Nath v. Emperor. 
(’17) AIB 1917 Cal 087 (687):17 Cr. L. J. 9 (9, 10), Deputy Legal Remembrancer 
V. MaUikdhari Singh. 

(’33) AIB 1933 Lah 899 (900) ; 35 Cri L Jour 143, Godha Waryam v. Emperor. 
(’33) AIB 1933 Lah 714 (716) ; 35 Cri L Jour 81, Ghenchal Singh v. Emperor. 
(’33) AIB 1933 Lah 511 (512) ; 34 Cri L Jour 1213, Jahana v. Emperor. 

(’32) AIE 1932 Lah 195 (196) : 33 Cri L Jour SOI, Dila Ram v. Emperor. (Circum- 
stantial evidence suspicious — Accused should be given benefit of doubt.) 

(’26) 28 Cri L Jour 114 (115) : 99 Ind Gas 322 (Lah), Mtizaffar v. Emperor. 

(’29) 30 Cri L Jour 727 (728) : 117 I. C. 212 (Nag), Ram Lai Lodhi v. Emperor. 
(’28) 29 Cri L Jour 208 (208) ; 106 Ind Cas 800 (Lab), Kallu v. Emperor. 

(’97-01) 1 Upp Bur Eul 316 (317), King-Emperor v. Nga Toh Ela. 

(’33) AIE 1933 Bang 117 (118) : 34 Cri L Jour 794, Nga Sa Pa v. Emperor. 

(’33) AIB 1933 Bang 95 (96) : 34 Cri L Jour 747, Nga Kan Etu v. Emperor. 

(’07) 5 Cri L Jour 67 (70) (Lah), Sant Singh v. Croiun. 

(’ll) 12 Cri L Jour 561 (562) : 12 Ind Cas 649 (Lah), Muhamada v. Emperor. 

(’13) 14 Cri L Jour 320 (320) ; 19 Ind Cas 1008 (Lah), Kesar Singh v. Emperor. 
(’77) 1877 Eat 127 (128), Queen-Empress v. Shivgod. 

(’34) AIE 1934 Lah 693 (694) : 36 Cri L Jour 778, Sardar Ahmed v. Emperor. 
(’34) AIE 1934 Lah 211 (21l) : 36 Cri L Jour 32, Gliulam Ahmad v. Emperor. 
(’34) AIE 1934 Lah 10 (10) ; 35 Cri L Jour 615, Lain Rahim Mirasi v. Emperor. 
(’ll) 12 Cr. L. J. 497 (500) ; 12 I. C. 217 (Mad), Teli Khaja Eussain v. Emperor. 
(’16) AIE 1916 All 363 (366) : 17 Cri L Jour 102 (105), ML Anandi v. Emperor. 
[See (’31) ATE 1931 Mad 42 (42): 32 Cr.L.S. 202, Public Prosecutors. Nagaraju. 
(Accused must be given benefit of assumption that he knows the law.)] 
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of law is that it is better that a guilty man should escape punishment 
than that an innocent person should he made to suffer.®® But the doubt, 
the benefit of which the accused is entitled to, should he such as any 
rational, thinidng and sensible man may fairly and reasonably 
entertain : not the doubts of a vacillating mind that has not the moral 
courage to decide but shelters itself in a vain and idle scepticism.®® 

The judgment in a criminal case should scrutinise and discuss the 
evidence, oral and documentary,®" and should contain findings that 
all the ingredients required to make up the offence are proved or are 
not proved as the case may he.®® Where the Judge makes any local 
inspection, the nature of such inquiry should he set forth in the 
judgment if it has influenced his judgment.®® 

7. Reasons for decision. — The section requires that the 
judgment should give reasons for the decision on the various points 
arising for determination.^ The judgment should, therefore, contain a 
discussion of the evidence.® But a judgment is not required to be a 
resume or reproduction of all the evidence on record. A Court is 
entitled to and should select such important evidence as it considers 
necessary to support a decision on the material points arising for 
consideration.®" It is not proper to base a conviction merely on the 


[See also {’14) AIR 1914 Sind IIG (117) : 7 Sind L E 108 : 15 Cri L .Tour 4SS, 
Emycror v. Tikam Lnlchi. (Prosecution in nltornntivc based on two contradic- 
tory statements — Presumption in favour of their reconciliation must be made.) 
(’14) AIR 1014 Sind 115 (IIG) : 7 Sind L R 9G : 15 Cri L Jour 379, Imamhnz 
Khudahux v. Emi)cror. (Do.)] 

35. (’31) AIR 19.31 Cal 752 (757): 33 Cri L Jour 85, Sali Sheikh v. Emperor. 

36. See (’24) AIR 1924 All 511 (513) : 2G Cri L Jour 324, Lakhan v. Emperor. 

37. See (’20) AIR 1920 Nag 71 (72) : 21 Cri L Jour 140, Pirhax v. Mi. Baji. 

38. (’20) AIR 1920 Nag 71 (73) : 21 Cri L Jour 140, Pirhax v. Mi. Ban. 

(’70) 13 Suth ^Y E Cr 50 (50), Queen v. Mahomed Ali. 

(’30) AIR 1930 Lab 1051 (1052) : 32 Cri L Jour 271, Ahmad Ali v. Emperor. 

[See also (’05) 9 Gal W Ncclxxxvi (cclxxxvi), Mahammcd Hussain v. Emperor. 

39. ('9G) 189G All W N 73 (74), In the matter of the petition of Kola. 

(’25) AIR 1925 Cal .353 (353) : 25 Cri L .Tour 705, Bhola Nath Nandi v. Kedar 
Nandi. (Record of local inspection should be allowed to be objected to if desired 
before judgment.) 

[Sec also (’23) AIR 1923 Cal 320 (321): 23 Cri L. Tour 502, Aeiz Mandal v. Girish 
Chandra. (Local inspection used solely for understanding evidence — Judgment 
is not vitiated thereby.)] 

Note 7 

1. (’38) AIR 1938 Cal 551 (552) : 39 Cri L Jour 835, Nirmal Kumar v. Emperor. 
(Merely stating that Judge agrees with opinion of assessors is no judgment.) 

(1865) 4 Suth W R Cr 18 (18), Queen v. Aruj Shaikh. 

[See (’95) 1895 Rat 833 (834), Queen-Empress v. Dhurmiya. (There should bo 
sufficient particulars in a judgment to enable appellate Court to know what 
facts were found and how.)] 

2. (’67) 7 Suth W R Cr 25 (26), Queen v. Nawah Khan. 

[Sec (’37) AIR 1937 Nag 394 (395, 396) : 39 Cri L Jour 75 : I L R (1938) Nag 
157, Baghunathmal v. Patiram. (A mere statement in the judgment that the 
Magistrate has gone carefully through the whole evidence and that there are 
many discrepancies in the depositions of witnesses is no discussion of the evi- 
dence at all.)] 

2a. (’37) AIR 1937 Cal 99 (112):38 Cr.L.J, 818 (S B), Jitendra Nath v. Emperor. 
(’39) AIR 1939 Rang 2G3 (26G) : 40 Cri L Jour 871, Nga Than v. The King. (The 
judgment should contain such of the evidence as is necessary to ascertain the 
facts deposed to, and the importance of and the value to bo attached to the evi- 
dence of the witnesses, and the reasoning based on this evidence on which Judge 
founds his decision and his sentence.) 
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appearance and manner of speech of the accused.^ Where there are 
several accused persons, the judgment should analyse the evidence 
against each of them separately.'* 

The Court should arrive at an independent conclusion on the ease 
before it.® A reference to the opinion of the Advocate-General or the 
Public Prosecutor in the judgment is irrelevant.® 

8. Kemarks in the judgment. — A judgment should not contain 
any damaging remarks against the character of persons, neither parties 
nor "witnesses before the Court -who, therefore, have had no opportunity 
of defending themselves against such remarks.^ Even in the case of 
parties and v,-itnessc3 the Court should not make anj- unfounded and 
unnecessary observations 'which are calculated to injure their reputation 
or "u-ound their feelings, esirecially -when the person attacked has had 

(>33) Ain 1933 All GOO (GOG) ; 34 Cr.L J. 907:55 All 1010, Jhnbu-ala v. Ewpcror. 
(’24) .4.111 1924 Pat 161 (162) ; 24 Cr.L. <T. 181, Durtja Sin^h v. Einjieror. (Magis- 
trate drawing inferences from documents and from probabilities and giving strong 
reasons for his conclusion — Judgment is not defective though there is no refer- 
ence to oral evidence.) 

3. (’22) 23 Cri L Jour IGl (1G2) ; 65 Ind Gas G25 (Lah), Ghulavi Mahomed v. 
Emperor. (An ugly stammering nervous man may be innocent while a good 
looking plausible man may be a scoundrel.) 

4. (’40) AIR 1940 Sind 113 (113, 114): 41 Cr.L.J, 724, Ahditl Karim v. Emperor. 
(’38) AIR 1938 Pat 34 (35) : 39 Cri L Jour 221, Mcu-alal Shtgh v. Emperor. 

(Evidence adduced on behalf of tlie accused in support of their case must also 
he carefully and fully considered.) 

(’37) AIR 1937 Sind 26 (27, 28) ; 30 S.L.R. 382:38 Cr.L.J. 3C3, Ghomhux v. Emperor. 
(’24) AIR 1924 Oudh 33.3 (33G) : 27 0 C .32 : 25 Cri L .Tour 913, Idu v. Emperor. 
(’24) AIR 1924 Mad 350 (3-31) : 25 Cri L Jour 790, In re Samn Ghari. 

(’24) Am 1924 Rang C7 (07) ; 25 Cri L .Tonr 20.3, Nga Mu v. Emperor. 

(’25) Am 1925 Sind 204 (205): 25 Cr.L.J. 1377:19 S.L.R. 90, Khairo v. Emperor. 
(’83) 1883 All W N 145 (140), Empress v. Qayadin. 

(’10) AIR 1910 Mad 834 (831) : IG Cr. L. J, 609 (809), In re Ramaswami Naidu. 
(When the evidence against each of the accused is not equally strong it should be 
considered separately.) 

5. Sec (’07) 7 Cr.L.J. 400 (401):12 C W N G04, Mohesh Sonar v. King-Emperor. 
(Postponement of case to enable the accused to got a ruling from the High Court.) 

6. (’18) AIR 1918 Bom 22G (227, 228) : 42 Bom 400 : 19 Cri L Jour G07, In re 
Hubert Croioford. (Question of jurisdiction is for the .Magistrate to decide and 
counsel’s opinion is irrelevant.) 

Note 8 

1. {’38) Am 1938 Sind 103 (105) ; 39 Cri L .Tour 524, Karlarchand v. Emperor. 
(Person neither accused nor witness — Magistrate is not justified in condemning 
him without giving him opportunity of being heard.) 

(’34) AIR 1934 Sind 08 (GO) : 35 Cri L .Tour 1138, Emperor v. Md. Timer. (Magis- 
trate should reserve mistake or irregularity of police-officer for separate ofiicial 
correspondence — .Tudgment should not comment on conduct of policc-olBcer who 
has had no opportunity to explain it.) 

(’34) 3G Cri L Jour 383 (383);35 P L R 373 (373, 374), Bhagat Singh v. Emperor. 
(High Court may expunge remarks.) 

(’21) AIR 1921 Bom 394 (395) : 45 Bom 1127:22 Cr.L.J. 335, In rc Eolibasappa. 
(’29) .AIR 1929 Lah 201 (202) ; 29 Cri L Jour 1102, Maharam v. Emperor. 

(’33) AIR 1933 Sind 91 (92):27 Sind L B 13:34 Cr.L.J. 3G7, Tcjumal Narayandas 
V. Emperor. 

(’2-5) -AIR 1925 Lah 392 (394):2G Cr.L.J. 1326:6 Lah 1G6, Benarsi Das v. Emperor. 
(’97) 21 Mad 83 (91) : 2 'Weir 503, Queen-Empress v. Raman. (.Tudge should not 
censure conduct of a polioe-olficer without giving opportunity to Public Prose- 
cutor to call him.) 

(’90) 18 Cal 201 (214) : 17 I A 159 : 5 Sar 607 (PC), Kali Kishore v. Bhttson 
Chundcr. (Hasty, uncalled for, and indiscreet expressions casting suspicions of 
grave crimes against unnamed absent persons, without one tittle of evidence to 
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A judgment should not contain any remarks calculated to throw Section 367 
doubt on the conclusion which it embodies.® See also Note 13. Notes 8-10 

In cases which have assumed a communal aspect, the language of 
the judgment should not be such as to promote communal enmity." 

9. Offence to be specified. — It is necessary that the judgment 
should distinctly specify the offence or offences of which the accused 
is convicted.^ This section also requires that where the offence is under 
the Penal Code or under any other law, the section of the Act under 
which the accused is convicted should he stated." 

Where a Judge convicts the accused on a charge of culpable 
homicide not amounting to murder, he should state in his judgment 
under which of the exceptions in s. 300 of the Penal Code the case falls.® 

10. “Punishment to which he is sentenced.’’ — Where a 
Court finds an accused person guilty, it is bound to pass some sentence.’' 

This section shows that the sentence is part of the judgment® and a 

6. (’38) AIE 1938 Sind 103 (105) : 39 Cri L Jour 524, Kartarchand v. Emperor, 

(Order of Magistrate exculpating rather than inculpating accused — Kemarks 
seriously to prejudice of accused are not justified.) 

(’22) AIE 1922 Pat 97 (99) : 23 Cri L Jour 371, Birnarayan Singh v. Emperor. 

(Verdict of not guilty — No suggestion against accused except that of establishing 
his innocence should be made.) 

(’78) 2 All 33 (35), Empress of India v. Chatter Singh. (Adding a note throwing 
doubt on the conclusion on evidence is unwarranted.) 

(’30) 1930 Mad W N 1253 (1254), Nanfunda Naichen v. Ratnasabapathi. (After 
scrutinising the evidence against the accused it is improper for a Magistrate to 
observe that the accused has “escaped from the clutches of the law.’’) 

7. (’36) AIE 1936 Lah 429 (433) ; 37 Cri L Jour 661, Emperor v. Attah TJllah. 

Note 9 

1. (’75) 7 N W P H C E 137 (144), Queen v. Jamnrha. 

(’22) AIE 1922 All 21 (22) : 23 Cri L Jour 248, Munshi Lai v. Emperor. 

(1865) 4 Suth W E Cr 19 (19), Queen v. Bhobunesshnr. 

2. (’95) 1895 Bat 806 (806), Queen-Empress v. Kallappa. 

[Sec also (’06) 9 Gc.h. 1 .271(212) ; lSinili'R32, Crownv. Haji Mir Mahmand. 

(Section containing several sub-sections — Sub-section under which accused is 
convicted must be stated,)] 

3. (’66) 1 Agra Cr 3 (6), Government v. Kalika Misser, 

Note 10 

1. (’84) 1884 AWN 219 (219), Empress v. Ealua. 

(’86) 1886 Eat 291 (292), Queen-Empress v. Jakin. 

(’91) 1891 Eat 545 (546), Queen-Empress v. Lahshmibai, 

(’97) 1897 Eat 892 (893), Queen-Empress v. Sadu, 

(’95) 22 Cal 805 (809), Deiuan Singh v. Queen-Empress, 

(’69) 2 Weir 305 (306). 

(’72-92) 1872-1892 Low Bur Eul 409 (409), Qxieen-Empress v. Mi Bank, 

(1865) 3 Suth W B Cr L 15 (15). 

[See also (’30) AIE 1930 Pat 241 (242) : 9 Pat 113 : 31 Cri L Jour 789, Narayan 
Maharana v. Emperor. (Where the ofience is utterly trivial and the prosecu- 
tion is inspired by motives other than the pursuit of justice and the Magistrate 
is convinced of the commission of offence from evidence on record. Magistrate 
should give effect to his opinion by convicting the accused and imposing a purely 
nominal penalty.)] 

[But see (’28) AIE 1928 Nag 188 (189) : 24 Nag L E 110 ; 29 Cri L Jour 506, 

Siiaram Kunbi v. Emperor. (There is.no law that says that penalty must 
follow conviction.)] 

See also S, 245 Note 6, S. 258 Note 6 and S. 309 Note 15, 

(’95) 1895 Eat 804 (805), Queen-Empress v, Sahadat Miran. (Cannot therefore 
be subsequently altered.) 
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Court has, therefore, no pou'er to postpone the passing of the sentence 
to some future date once it convicts the accused.® 

It is the duty of a Court, pronouncing a sentence, to define 
precisely the nature of the sentence intended to he passed; the sentence 
ought to he self-contained, so that the functionary who has to execute 
it should have nothing to do but to obey the directions given therein 
without making an inquiry on his own account.^ Thus, a direction in 
a sentence that the accused should be detained in a reformatory school 
for a period of five years unless he should sooner attain the age of 
eighteen years would not be a legal sentence, as it would leave to the 
officer-in-chargo of the school to determine when the sentence would 
expire, otherwise than by reference to the warrant.® 

11. “ Shall be dated and signed by the presiding officer . . . . 
at the time of pronouncing it." — The judgment must be dated 
and signed by the presiding officer,^ at the time of pronouncing it in 
open Court.® 

The word ‘sign’ has not been defined in this Code. It has been 
held to mean the “writing of the name of the person who is the 
signatory, so that it may convey a distinct idea to others that the 
writing indicates a particular individual whose signature it purports 
to be.’’® Merely putting the initials of the presiding officer has been 
held not to amount to signing the judgment within the meaning of 
this section .■* The signature should be made with a pen and ink and 
not with a stamp.® 

The omission to date and sign a judgment by the presiding officer 
is, however, only an irregularity covered by S. 537 and will not render 
the judgment void.® Similarly the affixing of a signature with a stamp 
instead of with pen and ink is merely an irregularity.^ 

3. (’12) 13 Ci'i L Jour 288 (288) : 14 Incl Cns 672 (Bom), Emya'or v. Keshavlal. 

4. (’01) 24 Mncl 13 (15, 16) : 1 Weir 882, Queen-Empress v. Bmna, 

(’93) 15 All 208 (209) ; 1893 AWN 107, Queen-Empress v. Narain. 

See also S. 32 Note 3. 

5. (’93) 15 All 208 (209) : 1893 AWN 107, Queen-Empress v. Narain. 

Note 11 

1. (’89) 1889 All W N 181 (184), Empress v. Jia Lai, 

2. (’17) AIR 1917 Mad 340 (341) : 17 Cri L Jour 166 (166) ; 40 Mad 108, In re 
Savariviuihu Pillai. 

(’89) 1889 Rat 429 (429), Queen-Empress v. Ganpat. 

[Sec (’23) AIR 1923 Rang 44 (44, 45) : 24 Cri L Jour 584, Eambit v. Emperor. 
(Judgment dated and signed and sent to the cleric to deliver — Held, it cannot be 
treated as a mere irregularity.)] 

3. (’30) AIR 1930 Mad 867 (868) : 54 Mad 252 : 32 Cr. L. J. 430, Brahmiah v. 
Emperor, 

4. (’30) AIR 1930 Mad 867 (868) : 54 Mad 252 : 32 Cri L Jour 430, Brahmiah v. 
Emperor. (And is an illegality.) 

5. (’83) 6 Mad 396 (398) : 2 Weir 328, Suhramanya Ayyar v. Queen, 

(’70) 14 Sutb W R Cr 81 (81), Queeii v. Dcdar Nushyo. 

6. (’98) 2 Weir 711 (712), In re Venhaiaramanayya. 

(’25) AIR 1925 All 299 (300) : 47 All 284:26 Cr.L. J. 688, Bam Snhh v. Emperor. 
(’30) AIR 1930 Rang 77 (78) : 7 Rang 370 ; 30 Cr. L. J. 1166, Mohamed Hayat v. 
Emperor. 

7. (’83) 6 Mad 396 (398, 399) : 2 Weir 328, Suhramanya Ayyar v. Queen, 

See also S. 75 Note 3. 
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Where a case was heard by only three Magistrates of a Bench, Section 367 

hut the judgment was signed hy seven, it was held that this was an Notes 11“15 

illegality.® As to judgments hy a Bench of lilagistrates, see S. 350A and 
Notes thereto. 

See also s. 265 Note 3 and s. 537 Note 12. 

12. Judgment in the alternative — Sub-section (3). — 

Suh-section (3) of this section allows a judgment to he given in the 
alternative, when there is a doubt as to which of two sections or which 
of two parts of the same section applies.^ Such a judgment in the 
alternative can he passed only in cases in which, not the facts, hut the 
apidieation of the law to the facts is doubtful.® See also Note l to s. 2SG. 

Where a judgment does not state in express terms that the Court 
is in doubt under which of two sections or which of two parts of the 
same section the offence falls, as required hy this section, it is only an 
irregularity which will not vitiate the judgment.® 

13. Judgment in cases of acquittal. — Where the accused is 
acquitted, the judgment should state what the offences are of which 
he is acquitted and should direct that he be set at liberty.^ When a 
verdict of not guilty is recorded, the Court should not, in its judgment, 
make any suggestion against the accused, except that of establishing 
his innocence.® See also Note 8. 

As soon as a judgment of acquittal is pronounced, the accused is 
entitled to he discharged from custody and his further detention is 
illegal and no formal warrant of release addressed hy the Court to the 
superintendent of the jail is necessary.® 

14. Judgment in capital cases — Sub-section (5). — This 
suh-section requires that if an accused person is convicted of an offence 
punishable with death and the Court sentences him to any punishment 
other than death, it shall, in its judgment, state the reasons why the 

8. (’31) AIE 1931 Mad 494 (495) : 32 Cr.L.J. Q71, Picha Kudaniban v. Servaikar 
Thevan. 

Note 12 

1. (’40) AIE 1940 Pat 289 (290) : 19 Pat 369, Nchti Mandal v. Emperor. (Charge 
under Ss. 302 and 201, 1. P. C. — Doubt as to the offence committed by accused 
— Judgment may be given in the alternative.) 

(’21) AIE 1921 Bom 3 (13) : 45 Bom 834 : 22 Cr. L. J. 241 (F B), Purshottam 
Ishwar v. Emperor. 

(’86) 1836 Pun Ee No. 5 Cr, p. 7 (8), Bura v. Empress. 

[See also (’68) 4 M H C E Cr 51 (52) : 1 Weir 156, In re Palany Chetly.] 

2. (’14) AIE 1914 Lah 549 (550) : 14 Cr. L. J. 664 (665) : 1913 Pun Ee No. 11 Cr, 

Partapa v. Emperor. 

(’75) 7 N W P H C E 137 (143), Queen v. Jamurha. 

(’87) 1887 Pun Ee No. 11 Cr,p. 19 (21, 22), Khan Muhammed v. Empress. 

3. (’99) 2 Weir 440 (440), Taliirugadu v. Siva^jya. 

See also S. 537 Note 12. 

Note 13 

1. (’92) 1892 All W N 157 (157), Queen-Empress v. Abdul Majid Khan. 

2. (’22) AIE 1922 Pat 97 (99) ; 23 Cr. L, J. 371, Bir Narayansingh v. Emperor. 

3. (’69) 5 Mad H C E App ii (ii, iii). 

[See also (’38) AIE 1938 All 534(535) : 39 Cr.L.J. 971, Md. YaMb v. Emperor. 

See also S. 220 Note 1 and S. 306 Note 5. 
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sentence of death was not passed.^ It, therefore contemplates sentences 
of death in capital cases as the ordinary rule and sentences of trans- 
portation for life as the exception. Before passing the lesser sentence, 
the Judge should find that there are really extenuating circumstances, 
not merely an absence of aggravating circumstances ; it is not for the 
Judge to ask himself whether there are reasons for imposing the penalty 
of death, hut whether there are reasons for abstaining from doing so." 
But if the Judge is in doubt whether a sentence of death or a sentence 
other than death should be passed, the doubt, like all other doubts, 
should result in favour of the accused.^ 

This section, however, does not indicate what reasons should be 
considered sufficient for not passing a sentence of death in a capital 
case.'* Such reasons must be in accordance with established legal 
principles.® 

15. Trial by jury — Heads of charg’e to the jury — Proyiso. — 
Where the case is tried by jury, the Judge is not bound to write a 
judgment; it is enough if he records the heads of the charge to the 


Note 14 

1. (’35) AIK 1935 Lab 337(338): 36 Cr.L.J. 1001:16 Lab 1131, Mctua v. EmiKror. 
(’35) AIR 1935 Oudb 265 (268) : 36 Cr. L. ,T. 529, Narcsh Singh v. Emperor. 

010) 11 Gr. L. J. 481 (481, 482) : 7 I. 0. 397 (Mad), In re Knrmnha Hosaheri. 
027) AIK 1927 Oudb 588 (590) : 28 Cr. L. J. 980, Dwaraha v. Emperor. 
(1893-1900) 1893-1900 Low Bur Rul 112 (113), U v. Empress. 

(’22) AIR 1922 Low Bur 32 (33):11 Low Bur Rul 323 : 23 Cr. L. J. 437, Emperor 
V. Nga Since Hla U. 

(’33) AIR 1933 Rang Gl (61) ; 34 Cr. L. J. 699, Nga Scin Tun v. Emperor. 

(1864) 1864 Sutb ^Y R Cr Gap 27 (27), Queen v. Dabce. 

2. (1900-02) 1 Low Bur Rul 216 (219) (F B), Croivn v. Tlta Sin. 

(’35) AIR 1935 Oudb 265 (268) : 36 Cr. L. J. 529, Narcsh Singh v. Emperor. 

033) AIR 1933 Nag 307(309) : 34 Gr. L. J. 1168 : 30 N L E 9, Local Government 
V. Sitrya Arjuna. (Tbe fact that tbe assessors ga%’e tbeir opinion that tbe accu- 
sed was not guilty is no reason for passing tbe lesser sentence.) 

(’06) 3 Cr. L. J. 25 (26) : 3 Low Bur Rul 111, Shwe Cho v. Emperor. (Tins sub- 
section applies also to tbe High Court on its original criminal jurisdiction.) 

(’22) AIR 1922 Low Bur 32(33,34): 11 Low Bur Rul 323:23 Cr.L.J. 437, Emperor 
V. Nga Since Hla TJ. 

(’03-04) 2 Low Bur Rul 63 (64), Hamid v, King-Emperor. 

(’24) AIR 1924 Rang 179(1S0):25 Cr.L.J. 1121: i Rang 751, Jfi She Ti v. Emperor. 
[See (’30) AIR 1930 Cal 193(195): 31 Cr.L.J. 817, Emperor v. Diikari Chandra. 
(Per Gumming, J.)] 

3. (’72-92) 1872-1892 Low Bur Rul 459 (461), Nga Po Aung v. Queen-Empress. 
[But sec (1900-02) 1 Low Bur Rul 216 (220) (FB), Croiuii v. Tha Sin. (Dictum 

of Irwin, J., that sucb doubt sbould be left to tbe High Court, disapproved in 
3 Cri L Jour 25.)] 

4. (’06) 4 Cri L Jour 132 (133) : 3 Low Bur Rul 163, Emperor v. Nga Tun. 

5. (’26) AIR 1926 Lab 428 (429) : 7 Lab 141 : 27 Cri L Jour 764, Waryam Singh 
V. Emperor. (Voluntary drunkenness is no reason for not inflicting death 
sentence.) 

[See (’35) AIR 1935 Lab 337 (338) : 36 Cri L Jour 1001 : 16 Lab 1131, Iletca v. 
Emperor. (Common intention to murder brutally cirried out — All accused 
taking part in beating — Merely because by whom tbe fatal blow is caused is not 
known, is no reason for awarding lesser penalty.) 

(’33) AIR 1933 Nag 307 (309): 34 Cr.L.J. 1168: 30 NagLR 9, Local Government 
V. Sitrya Arjuna. (Fact that assessors gave tbeir opinion that accused was not 
guilty is no reason for passing lesser sentence.) 

(*29) AIR 1929 All 160 (161): 30 Cri L Jour 559, Parshadi v. Emperor. (It sbould 
not be a practice to assume that where tbe particular person cannot be found to 
be guilty of tbe fatal blow tbe capital sentence sbould not be inflicted.)] 
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iurj% As the law allows an appeal in cases of trial by jury on the 
ground of misdirection in the charge to the jury, the Judge should 
record the heads of the charge in such a form as to enable the Court 
of apioeal to judge whether the facts and circumstances of the case 
were properly placed before the jury and the law correctly explained 
to them.^ It is not sufficient for the Judge merely to state in his record 
that the law on the subject was explained and that the abstract of the 
evidence recorded in Court was given to the jury.^ 

Although there is nothing in this section as to when the heads of 
the charge should be written, it is desirable that the Judge should 


Note 15 

1. (’37) AIR 1937 Cal 26G {2GS) ; 38 Cr. L. J. 767, Madan Tilalcdas v. Emperor. 
(Heads of charge to jury should clearly and distinctly show what the exposition 
of the law actually was.) 

(’2G) Ant 1926 Cal 139 (145): 53 Cal 372: 27 Cr.L.J. 2^^, Khijiruddinv. Emperor. 
(’98) 25 Cal 736 (738) : 2 Gal W N 484, Abbas Peada v. Queen-Empress. 

(’27) AIB 1927 Cal 936 (936) : 28 Cri L Jour 478, Taha Mia v. Eing-Emperor. 
(’29) AIE 1929 Cal 170 (171) : 30 Cri L Jour 912, Dioarha v. Emperor. 

(’27) AIE 1927 Cal 460 (461) : 23 Cri L Jour 278, E. Si. C. Moss v. Emperor. 

(’26) AIE 1926 Cal 895 (897) : 27 Cri L Jour 926, Emperor v. G. C. Wilson. 

(’07) 5 Cr.L.J. 427 (431) : 34 Cal 698: 11 G W N 666, Jatmdra Nath v. Emperor. 
(’22) AIE 1922 Cal 192 (192): 24 Cr.L.J. 8, Abdul Gafttr Khan v. Eing-Emperor. 
(’19) AIE 1919 Cal 439 (442) : 20 Cri L Jour 661, Afiruddi t. Eing-Emperor. 

(’97) 25 Cal 561 (563), Biru Mandal v. Queen-Empress. 

(’75) 23 Suth "W E (Eules) 7 (7, 8). (The record of the charge to the jury should 
represent with absolute certainty the substance of the charge to enable the Appel- 
late Court to see that the case was fairly and properly placed before the jury.) 
(’75) 23 Suth W E Cr 32 (33), Queen v. Easim Sheile. 

(’09) 9 Cr.L.J. 452(453):88 Cal 281:1 1. 0. 970, Fanindra Nath Banei'jee v. Emperor. 
(’17) AIE 1917 All 173(175):1S Cr.L.J. 491(493):39 All 348, Ikramuddin v. Emperor. 
(’08) 8 Cri L Jour 35 (37) : 10 Bom L E 565, In re Shambulal. 

(’95) 2 'Weir 499 (499), In re Dara Narayana Beddi. 

(’98) 2 Weir 385 (385), In re Laxumana. 

(’88) 2 Weir 493 (495, 496), In re Anchula. 

(’16) AIE 1916 Pat 236 (237, 238) : 17 Cri L Jour 353 (355) : 1 Pat L Jour 317, 
Eknath Sahay v. Emperor. 

(’68) 9 Suth W E Or 52 (53), Queen v. Denonath. 

(’96) 1896 Eat830(850), Quccn-Empressv. Fakira Venkappa. (In long trialJudge 
ought to read to jury important testimonies in trial in eztenso.) 

[See also (’25) AIE 1925 Cal 926 (927): 26 Cr.L.J. 1279, Abdul Bahim\. Emperor. 
(’21) AIE 1921 Cal 269 (270) : 23 Cri L Jour 41, Gangadhar Goala v. Beed. 

(’24) AIE 1924 Cal 771 (772) : 51 Cal 79 ; 25 Cri L Jour 945, Eianuddi v. Eing- 
Emperor. (Judge is not bound to writedown everything he says to the jury.)] 

(’97) 1897 Eat 917 (917), Quecn-Empressy.Baswantappa. (It cannot be presumed 
that the Judge said only that which is recorded.)] 

2. (’03) 1903 All W N 232 (232), Emperor v. Baij Nath. 

(’25) AIE 1925 Cal 1055 (1056) : 26 Cri L Jour 1151, Bahamali v. Emperor. 

(’25) AIE 1925 Pat 797(801, 802):4 Pat 626:27 Cr.L.J. 49, Bupan Singh\. Emperor. 
(’28) Am 1928 Pat 420 (425) : 7 Pat 361 ; 29 Cri L Jour 804, Chotan Singh v. 
Emperor. (Moreover, mere explanation of sections in words of Judge without 
reading out sections is also undesirable.) 

(’20) AIR 1920 Cal 564(564): 47 Cal 795:21 Cr.L.J. 694, Easimuddin \. Emperor. 
(’30) Am 1930 Cal 712 (713) : 82 Cri L Jour 236, Hafez Ali Haidar v. Emperor. 
(’30) AIR 1930 Pat 243 (244, 245) : 9 Pat 148 : 31 Cri L Jour 786, Dhanpat Tiwari 
V. Emperor. (Per Dhavle, J.) 

[See also (’37) Am 1937 Cal 266 (268) : 38 Cr. L. J. 767, Madan Tilakdas v. 
Emperor. (Merely stating that no fewer than twentynine sections of the Penal 
Code were read and explained to jury is not enough.)] 

[See however (’32) Am 1932 Cal 786 (786) : 34 Cr. L. J. 56, Hanif v. Emperor. 
(No mention as to how sections were explained to jury — ^No difficulty about sec- 
tions — Charge is not bad.)] 
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Notes 15-17 


•write them out as soon as possible after the delivery of the charge 
to the jury and while the facts are still fresh in his mind.^ 

In cases of trials by jury, the written heads of charge are the only 
record of the Judge’s address to the jury and the Court of appeal must 
perforce base its decision in an appeal upon that record.^ 

See also the undermentioned cases.® 

16. Judgment not in conformity with section — Procedure 
in appeal. — Where an appellate Court finds that the trial Court has 
not written a judgment in conformity with the j)rovisions of this 
section, the proper procedure is to reverse the judgment of the lower 
Court and to order a de novo hearing and not to retain the case on its 
own file and ask the lower Court to record a proper judgment.^ See 
also Notes to section 424. 

17. Sub-section (6). — Even before the addition of suh-s. (6) 
to this section in 1923, it was held by the High Court of Madras that 
the words “offence (if any)” in sub-s. (2) of this section and the 
wording of sub-s. (2) of S. 117 suggested that the provisions of this 
section would apply to orders under S. 118 and sub-s. (3) of S. 123.^ The 
High Court of Calcutta held in the undermentioned case^ that, 
whether this section applies or not, the order should show that the 
case of each counter-petitioner had been considered on its own merits. 
The enactment of sub-s. (6) to the section in 1923 gives legislative 
recognition to the view of the Madras High Court mentioned above. 
This sub-section makes an order under S. 118 or S. 123, sub-s. (3), a 
judgment for the purposes of this section; and, therefore, by analogy 
an order passed under either of the two sections must be self-contained. 

3. (’09) 9 Or. L. J. 452 (453) : 38 Cal 281 : 1 1. C. 970, Fanhidra Nath v. Emperor. 
[See (’75) 23 Suth W E (Rules) 7 (7). (It is not necessary that a charge to jury 

should be reduced to ■n’riting before delivery.)] 

4. (’08) 8 Cri L Jour 35 (37) : 10 Bom L R 565, In re Shambhulal, 

[See also (’36) AIR 1936 Sind 49 (50) : 37 Cr.L.J. 783, In re Md. Aslam. (State- 
ments made by Judge in charge to jury form part of judicial record and must 
be taken as correct.) 

(’98) 2 Cal W N 702 (706), Queen-Empress v. Bhairah.'] 

5. (’35) AIR 1935 Cal 31(32) : 36 Ci'.L. J. 480, Zasimuddin v. Emperor. (Under 
proviso to S. 367 (5) of the Cr.P.C., it is not necessary for the Sessions Judge 
to record the heads of re-charge in respect of the fresh charge under a particular 
section, when the fresh charge is the sameas theoriginal charge already recorded; 
and the omission to do so is not fatal to a conviction.) 

(’30) AIR 1930 Rang 351 (352) : 8 Rang 372 : 32 Cri L Jour 23, 17 Ba Theiii y. 
Emperor. (Practice of Rangoon High Court in taking only shorthand notes in 
murder cases deprecated — Record of charge must be made in all appealable cases.) 

Note 16 

1. (’20) AIR 1920 Mad 171 (172) : 21 Cri L Jour 52, In re Karnppiah Pillai. 

See also S. 423 Note 28. 

Note 17 

1. (’20) AIR 1920 Mad 337 (342) : 43 Mad 511 : 21 Cri L Jour 402 (EB), Veiikata- 
cMnnayya v. Emperor. 

2. (’10) 11 Cri L Jour 23 (23, 24) : 37 Cal 91: 5 I C 29, Kalu Mirza v. Emperor. 
[See also (’16) AIR 1916 Lah 412 (413) : 17 Cri L Jour 142 (143), Muhammad 
Hussain v. Emperor. 

(’08) 8 Cri L Jour 207 (208) : 35 Cal 929 : 12 OWN 992, Ajodhya Prasad 
Singh v. Emperor. 

(’09) 10 Cr.L.J, 591 (591):1910 Pun EeNo.4Cr :4IC432,Ra7jadj(rv.JB?»pcror.] 
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It must show that the Court has considered the evidence against each 
of the suspected persons and has found that the evidence proves the 
case against each of them individually.^ 

18. Effect of non-compliance with the section. — See Note 12 to 
Section' 537. 


308.* (^) When any person is sentenced to 
Sentence of death, the sentence shall direct that he 
death. "be hanged by the neck till he is dead. 

f^jlTo sentence of transportation shall specify the 
Sentence of place to -which the person sentenced is to 

transportation. transported. 

1. Form of sentence. — A sentence of death should direct that 
the accused he hanged by the neck until he be dead. An order that 
the accused is sentenced “to receive the supreme penalty” is not in 
proper form.^ 


369.t Save as othertvise iirovided by this Code 
Court not to OR by any other law for the time being 
alter judgment, ijy foTce OR, m the casc of a High Court 
established by Eoyal Charter, by the Letters Patent 
of such High Court, no Court, when it has signed its 
judgment, shall alter or review the same, except to 
correct a clerical error. 


1 . 

2 . 

3. 

4. 


Synopsis 


Legislative changes. 

Scope of the section. 
Judgment when final. 

“Alter or review the same.” 


5. Power of High Court to review 

its judgment. 

6. “ Save as otherwise provided by 

this Code.” 


Other Topics ( miscellaneous) 
Damaging observations against witness 
— Power to re-consider. See Note 4. 


Final orders — Cannot be reviewed — 
Examples. See Note 2. 

Inherent power of High Court — Power 
to review its own order not included. 
See Note 6. 

Interlocutory orders — Can be re-consi- 
dered — Examples. See Note 2. 


Judgment —Final only after pronounc- 
ing and signing. See Note 3. 

Judgment — Means decision in a trial. 
See Note 2. 

Principle — Not applicable to admi- 
nistrative or ministerial orders. See 
Note 2. 

Revision application in High Court — Dis- 
missal for default — Fresh application — 
Whether can be entertained. SeeNoteS. 


* 1882 : 5, 368; 1872 ; Ss. 319, 321; 1861 ; Ss. 50, 51, 53. 


Court not to 
alter judgment. 


f Code of 1898, original S. 369. 

369. No Court, other than a High Court, when it has signed 
its judgment, shall alter or review the same, except as provided 
in Ss. 395 and 484 or to correct a clerical error. 


1882 ; S. 369; 1872 : S. 464; 1861— Nil. 


3. (’40) AIR 1940 Sind 113 (114) : 41 Cri L Jour 724, Abdul Karim v. Emperor. 
(’37) AIR 1937 Sind 26 (27) : 30 S LE382:38 Cr.L. J.363, Ghousbzixr. Emperor. 

Section 368 — Note 1 

1. (’36) AIR 1936 Rang 46 (47) : 37 Cri L Jour 290, Nga Theiii Mg. v. Emperor. 


Section 367 
Hotes 17-18 


Section 368 


Section 369 
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1. Legislative changes. — There M^as no provision corresponding 
to this section in the Code of 1861. Section 464 of the Code of 1872 
provided that a judgment or final order cannot be altered or reviewed 
by the Court giving such judgment or order. 

Changes made hy Codes of 1882 and 1898 — 

(1) Section 369 of the Code of 1882 excluded High Courts from 

the purview of this section, (see Note 6.) 

(2) The words “ except as provided in sections 395 and 484 or to 

correct a clerical error” were introduced. 

Changes made in 1023 — 

The words ‘‘save as otherwise provided such High Court, 

no Court” were substituted for the words ‘‘no Court other than a 
High Court” and the words ‘‘as provided in sections 895 and 484, or” 
were omitted by the Code of Criminal Procedure (Amendment) Act, 
XVIII of 1923. (see Note 6.) 

2. Scope of the section. — It is a univei-sal principle of law 
that, when a matter has been finally disposed of by a Court, the Court 
is, in the absence of a direct statutory provision, functus officio and 
cannot entertain a fresh prayer for the same relief unless and until 
the previous order of final disposal has been set aside. (See Note 19 
to s. 435.) This section is based on this principle. The judgment of a 
Criminal Court is final, as far as that Court is concerned ; and, on 
signing and pronouncing it, such Court becomes functus officio and 
has, therefore, no power to review, override, alter or interfere with 
the judgment in any manner except — 

(1) whore it is otherwise provided by the Code or by any other 
law for the time being in force (see Note 6) ; or 

(2) for the purpose of correcting clerical errors.^ 

Section 369 — Note 2 

1. (’66) 5 Suth W R Cr 61 (G4):Beng L R Sup Vol 43G(FI3), Qiiccn \.Godai Baout. 
(Dissenting from 3 Suth W R Cr 45.) 

(’72) 17 Suth 'W R Cr 2 (2), In rc Krislmo Clntran. (5 Suth W R Cr 61 foil.) 

(’26) AIR 1926 IMncl 420 (420,421): 27 Cr.L.J. 184, In re Arinnuga Paclayaclii. 
(’24) AIR 1924 Mad 610 (611): 26 Cr.L.J. 370; 47 Mnd 428, In re Somcc Baidu. 
(’30) AIR 1930 Mad 1001 (1002) ; 53 Mad 870 : 32 Cri L Jour 429, Ekavibara v. 
Alamclainmal. 

(’68) 4 Mad HOE App xix (xix). 

(’25) AIR 1925 Oudh 476 (477): 26 Cri L Jour 543, Paras Bam v. Emycror. 

(’ll) 12 Cr. L. J. 473 (474) ; 12 Ind Cas 81 (LB), Emperor v. Nga Ec Maung. 
(’71) 3 N W P H C R 273 (275), Queen v. Tilokc Ghand. 

(’66) 6 Suth W R Cr 70 (70), Gimowrce Bliovea v.Jhandoo. (A lower Court has no 
power to quash its own conviction though illegal.) 

(’70) 7 Bom H 0 R Cr 67 (67), Beg. v. Mclitarji Gopalji. 

(’17) AIR 1917 Pat 110 (111): 19 Cri L Jour 225, Lachmi Singh v. Bhusi Singh. 

(Assumes the applicability of this section to orders under S. 146 of the Code.) 
(’16) AIR 1916 Mad 1220 (1220) : 16 Gr.L..J. 584, Narasinga Bao v. VittohaBao. 
(’12) 13 Cri L Jour 301 (301) ; 14 Ind Cas 765 (LB), Nga Than v. Emperor. (An 
order under S, 437 cannot be reviewed.) 

(’34) AIR 1934 Oudh 85 (85, 86) : 35 Cri L Jour 417, Bameshwar Butt Singh v. 
Bharath Singh. (Order of reference under S. 438 cannot be reviewed by subse- 
quent order.) 

See also cases in foot-notes to Note 5. 

[But see (’70) 5 Mad H C R App xix (xx). (A Magistrate was held at liberty to 
alter his sentence at any time before the despatch of the Calender to the appel- 
late authority.) 
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Tho Court cannot also entertain any fresh application on the 
same facts for tho same relief, as it -n-oulcl, in effect, amount to a 
ro-consicleration of the previous order.- 

The prohibition •v\-ill, however, extend only to matters which wore 
the subject-matter of tho prior adjudication. Tho section does not bar 
any application to consider a matter which was not the subject of the 
prior adjudication. Thus, where a prior appeal by an accused against 
his conviction was dismissed, it was held that a revision application 
by the Government for enhancement of the sentence is not barred 
inasmuch ns the question of enhancement was not tho subject-matter 
of adjudication in tlie prior appeal."'' As to whether the High Court 
can in such an application enquire into the merits or tho legality of 
the conviction, see s. 430 Note .32. 

The word "judgment” for tho purposes of this chapter, and 
therefore for the purposes of this section also, means a decision in a 
trial which decides a case finally, so far as tho Court trying the case 
is concerned and terminating in a conviction or acquittal?^ 


(’70) G Mad II C R App vH (viii). (D.a.) 

(’71) G Mad II C R App xviii (xviii). (Do.)] 

2. (’12) 13 Cr. L. J. SOI (301) ; 14 Ind Ca- 7C.'; (LD). Thox v. E-.nicror. 
(First order in revifion refilling to interfere — Sal)?oquent order directing fur- 
ther inquiry under S. 137 vrar held an order reviowini; the Crst.) 

('ll) 12 Cri L Jour ■'iJC (J.'7) : 12 Ind Ca>-- G14 (Mad), Kutandai v, Tlnjitniaiin/. 
(First order dreiining to proceed under S. 470 — .SubjequentlT on motion of tho 
opposite parly Court passed order under S. 47G — Second order amounted to review 
of tho fir.'-t.) 

[.SVc (’10) AIR 1910 Mad JIG (.Jl?) : IG Cri L Jour G97, In rc Kannl-nmlhai, 
(Once a criminal revision petition is dismissed on the merits by a High Court, 
the rules of equity, justice and good conscience require that no other petition on 
the same matter should lie.)] 

[See howcur (’G9)12Sulh\VR Cr 40(41): .5 Bong L R AppSGi!, Knlidnss Bhnita. 
chnrjrc v. yiohcndro Xath Chatlcrjce. (But where the Magistrate first passes 
an order under S. 133 he is not precluded from passing another order under 
S. 141 on tho same facts.)] 

3, (’20) AIR 1920 Bom 5JJ (55C, JJ7) : 50 Bom 783 : 27 Cr. L. J. 1173, Emperor 
V. J orahhai. 

(’39) AIR 1939 Rang 392 (891) : 40 Cri L Jour 103 : 1910 R L R 145, The King 
V. Nga Ba, Saing. (Assumed.) 

(’33) AIR 1933 All 485 (4SG) : 55 All 715 : 31 Cr. L. J. 1205, Emperor v. Abdnl 
Qayim. 

(’32) AIR 1932 Bat 12G (127, 128): 12Pnt IS, BashistNarnin v. SiaJRamcliandra. 
[See (’2G) AIR 192G Nag 323 (321): 27 Cr. L. J. 339, Local Govcrnxiicnt v. Doma. 
(Conviction altered — Application for enhancement can be entertained.) 

(’25) AIR 1925 Mad 993 (994, 99G) : 20 Cr, L. J- 583, In rc Anif Sahib. (Dis- 
missal of revision application by accused against conviction does not bar appli- 
cation by complainant for enhancement of sentence.) 

(’34) AIR 1934 Bom 4T1 (473); 36 Cr. L. J. 351, Emperor v. Indcrchand. (Do,)] 
3n. (’40) AIR 1940 Oudh 390 (397) ; 41 Cr. L. J. 725, Emperor v. HI adho Singh. 
(Appellate Magistrate postponing decision to await examination of new witnesses 
by the lower Court — Subsequent decision without such evidence — S. 309 does not 
apply to such a case but the procedure of the Magistrate is irregular.) 

(’39) AIR 1939 P C 43 (48) ; 40 Cr, L. J. 408 : I L R (1939) Kar (FC) 132 : 1939 
FOR 159 : 1 L R (1940) Lah 400, Ilori Earn Singh v. Emperor. (Judgment in 
the Code means a judgment of conviction or acquittal — It docs not include an 
interlocutory order.) 

(’89) AIR 1939 Sind 193 (195) : 40 Cr. L. J. 745 : I L R (1940) Kar 74 (FB), Hit. 
Harbai v. Eaya Prcmji. (Order dismissing complaint under S. 203 or discharg- 
ing accused under S. 259 is not judgment.) 
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In respect of final orders, -which do not amount to judgments 
in trials, the section does not in terms apply, but the general principle 
on which the section is based would apply and such orders cannot he 
reviewed or altered by the Court which passed them or by any Court 
of co-ordinate jurisdiction. Thus, an order under S. or S. 146,'* 
or S. 488,® or an order accepting the verdict of a jury and postponing 
the case for passing the sentence,® or an order in a case to the effect 
“enter as false, mistake of law” passed on a perusal of a police-report,’' 
are all final orders disposing of the case, so far as the Court passing 
the order is concerned, and cannot be reviewed or re-considered by 
such Court. Sec also the undermentioned case.® In Emperor v. Ghinna 
Kaliappa Gouoidcnf there are, however, certain observations made 
by White, C. J., tending to show that there is no such general principle 
as that mentioned above. It is submitted that they are not correct. 
The decision itself is supportable on the ground that the order in 
question in that case was not a fi7ial order. 

Where the order in question is neither a “judgment” within the 
meaning of this section nor a final order, there is nothing in law 
preventing the Court which passed it from re-considering it or from 
entertaining a fresh application for the same relief as was asked for 
in the proceeding in which the order was passed. Thus, interloctUory 
orders such as an order for transfer of a case,*® or for issue of a 


(’37) AIE 1937 All 7G (77) : 38 Or. L. .T. 318, Jagat Bam v. Emperor. (Complaint 
under S. 47G is not judgment — S. 3G9 is no bar against a Court altering or 
reviewing the complaint.) 

(’08) 9 Cr. L. J, 80 (82) : 31 Mad 543 (545) : 4 Ind Cas 1113, Emperor v. Malie- 
shwara. (Order of discbai’go under S. 253 is not judgment.) 

(’01) 28 Cal G52 (GCO): 5 C \Y N 457 (EB), Dioaral-aNaih Mundal-v.Beni Madhab. 
(’30) 1930 JIad W N 190 (190), Anjayya v. Snbbainma. (An order of acquittal 
under S. 247 is final and cannot be reviewed.) 

(’24) AIE 1924 Cal 9G (9G): 24 Cr. L. J. 71G, NUyananda Kocr v, Baldtahari, (Do.) 
See also S. 3G7 Note la. 

3b. (’25) AIR 1925 Hag 457 (458): 2G Cr. L. J. 1289, Narayan v. Chandrabliaga. 
(’08) 7 Cri L .Tour 401 (402, 403) : 35 Cal 350 : 12 C W N G05, Parbati Churn Boy 
V. Sajjad Ahmad Ghowdry. 

(’26) AIE 1926 All 242 (212) : 48 All 258 : 27 Cri L Jour 466, Lallan Misscr v. 
Bam Bachchha. 

See also S. 145 Note 56. 

4. (’17) AIE 1917 Pat 28 (30) : 19 Cri L Jour 105, Ballam Singh v. Lai Babu, 
(’69) 11 Suth W E Civ 532 (533), Chowdhry Zuhoorul Hug v. Mt. Bagoo Jan. 
(’13) 14 Cri L Jour 605 (606) : 16 Oudh Cas 192 : 21 Ind Cas 477, Bamdularc v. 

Ajudhya. (Assumed that S. 369 applied to the case.) 

(’17) AIR 1917 Pat 110 (111) : 19 Cri L Jour 225, Lachmi Svigh v. Bhusi Singh. 
(It was assumed in this case that S. 369 applied to such orders and it was further- 
stated that clerical mistakes could be corrected.) 

See also S. 146 Note 16. ^ 

5. (’40) AIE 1940 Rang 222 (223), Saw Gwan Shein v. ATa Ein Kin. 

(’17) AIR 1917 Cal 799 (800) : 18 Cri L Jour 556 (557), Nanda Narain v, JLTan- 
maya Eamin. (Such an order is in effect a judgment.) 

6. (i900) 4 Cal lY N 683 (683), Quccn-Emprcss v. Mojalmr Bahman. (Assumed 
that S. 369 would apply.) 

7. (’23) AIR 1923 Pat 532 (535) : 24 Cri L Jour 481, Gajo Chowdhry v. Dcbi 
GhaUdhry. (S. 369 assumed to apply.) 

8. (’98) 22* Bom 949 (958), hi re Earilal Buch. (Order refusing to deliver pro- 
perty seized by the police.) ■ 

9. (’06) 29 Mad 126 (132): 3 Cri L Jour 274 (FB). 

10. (’81) 8 Cal 63 (72) ; 4 Shome L E 57, In ro Abdool Sobhan. 
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summons to an accused person under S. 20i,’^ or to a udtness,’- can be 
reconsidered by the Court. An order of discharge not amounting to 
an acquittal,’^ or an order of dismissal under S. 203 of the Gode,’^ or an 
order cancelling a notice under S. 107 of the Code, for the absence of 
the complainant,’® is not a final order and can be reconsidered by 
the Court. 

The general principle abovementioned l}ns no application to 
administrative or ministerial orders.’® 

3. Judgment when final. — A judgment of a criminal Court 
becomes final only after it is in-ononnccd and signed.^ A judgment, 
therefore, ■which though signed has not been pronounced is inoperative 
and incomplete and tlio Judge has power to alter or vary it before 
pronouncing it.“ Similarly, where the Magistrate is pronouncing a 


{'93) 20 Cal 513 (519), Dhanpul Singh v. Chhatlcrpnt Svtgh, (Order of transfer 
without notice to the parties — Magistrate was conipctont to re-considcr it.) 

[See also (’20) AIR 1920 Pat 503 (5GI, 505) : 21 Cri L .Tour 591 : 5 Pat L Jour 
47, Earn Barai v. Bam Pralab. (Inadvertent order of transfer.)] 

11. (’23) AIR 1923 Cal 002 (002) ; 25 Cri L .Tour -104, Laht Mohan v. Koni Lai. 
See also S. 201 Note 10. 

12. (’31) AIR 1931 Pat 81 (81, 82) : 32 Cri L Jour 531, .‘Issisfanf Government 
Advocate V. V peniranath Muherjee. 

13. (’30) AIR 1930 Cal 01 (02): 31 Cr.L. J.200, Dchy Das Karmahar v. Emperor. 
(Order of discharge under S. 209.) 

(’01) 28 Cal 052 (038, 002) : 5 C lY N 457 (FB), Dtvarhanath Mondiil v. BenU 
madhab Bancrjcc. 

(’25) AUl 1925 Nng 432 (432) : 20 Cri L Jour 1010, Asjar .4ii v. Ahbar AH. (Order 
of dismissal under S. 250.) 

(’09) 9 Cr.L.J.80 (82) : 31 Mad 543 (545) : 4 1.C, 1113 (FB), Emperor v. .Maheshwara. 
(’27) AIR 1927 Mad 503 (503, 501) ; 28'Cri L Jour 301, Venhkanna v. Emperor. 
(Discharge under S. 259.) 

•(’08) 8 Cri L Jour 208 (208) : 18 M L J 501, In rc Biidra Goud (Do.) 

(’02) 20 Cal 720 (732) : 0 C W N 033 (F B), Mir Ahivad v. Mnhamad Ashari. (No 
difloroncc between order of discharge passed by a Presidency Magistrate and one 
passed by a Provincial Magistrate.) 

(’29) AIR 1929 Bom 134 (131) ; 30 Cr.L.J. 594, Emperor v. Amanath Radar. (AIR 
1925 Bom 238, 29 Cal 720 (FB), 29 Mad 120 (FB) end AIR 1914 All 79, followed.) 
(’03) 7 Cal W N 527 (529), Walters v. Ibrahim. (28 Cal 052, followed.) 

[Sec also (’39) AIR 1939 Sind 193 (195) : 40 Cri L Jour 745 : I L R (1940) Ear 74 
(FB), Mt. Harbai v. Raya Prcmji. (Order of discharge is not "judgment".)] 
[nut sec (’35) AIR 1935 All 59 (00) ; 30 Cri L Jour 128, Phonsia v. Emperor.)] 

14. (’30) AIR 1930 Cal 01 (02) : 31 Cri L .Tour 200, Debi Das v. Emperor. 

'(’00) 29 Mad 120 (131) ; 3 Cri L .Tour 274 (FB), Emperor v. Ghinna Kaliappa. 
(’32) AIR 1932 Mad 309 (371) : 55 Mad 022 : 33 Cri L Jour 434 : (FB), Ponnn- 

swamy Goundayi v. Emperor. 

[See also (’39) AIR 1939 Sind 193 (195) ; 40 Cr.L.J. 745 : ILR (1940) Ear 74 (FB), 
Mt. Harbai v. Raya Prcmji. (Order dismissing complaint is not ‘‘judgment’’.)] 

15. (’23) AIR 1923 All 332 (333) : 21 Cri L Jour 232, Jasua v. Emperor. (It only 
amounts to a discharge — It was, however, held in this case that the Magistrate 
cannot re-institute the enquiry though a fresh complaint is not barred.) 

16. (’33) AIR 1933 Pat 242 (243) : 12 Pat 234 ; 34 Cri L Jour 1198, Uma Singh v. 
Emperor, 

Note 3 

1. (’89) 1889 Rat 429 (429), Queen v. Ganpat. 

(’12) 13 Cri L Jour 120 (120, 121) : 13 I. C. 770 ; 38 Cal 828, Amodini Dasi v. 
Darson Ohosc. 

(’87) 14 Cal 42 (48) (FB), In re Gibbons. '• 

[Out see (’70) 5 Mad H C R xlpp six (ss)., (Under old law, the Magistrate had 
power to alter sentence or order, before despatch of Calender toappellateautho-' 
rity.)] 

2, (’13) 14 Cri L Jour 502 (503) : 21 Ind Cas 162 (All), Ramdhir Baiv. Emperor.' 
(Judgment not pronounced is mere expression of opinion.) 
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judgment before signing it, and his attention is drawn to certain- 
matters in it showing an error or mistake therein, he has ami)le powers-, 
to correct any mistake or alter the judgment before signing it.^ Under 
the rules of the Allahabad High Court, a judgment becomes final only 
after it is sealed, and, therefore, the High Court has power to alter or- 
add to its judgment before it is actually sealed.'^ See also the case 
cited below/ 

A Division Bench of the Chief Court of Oudh has, however, held 
that the sealing of the judgment is not what creates finality in the- 
judgment and that it is only a ministerial act,® though it is the practice- 
of the Court that judgments in criminal appeals and revisions are- 
sealed. According to the practice of the Bombay High Court in its- 
ordinary original criminal jurisdiction, no judgment nor any other- 
pronouncement of its decision is signed until the warrant is signed by 
the presiding Judge and therefore before signing the warrant the- 
Court can alter or review its sentence, though already pronounced.^ 

A “judgment” within the meaning of this section should be taken 
to mean and refer only to the judicial act of the Court in finally 
disposing of the case and must refer to, and indicate only the order of 
the Court when it is read out and signed by the Judge. It does not 
refer to any formal orders which are contemplated to be drawn up 
and issued® in consequence by a ministerial oifficer of the Court. Such 
ministerial orders, which are issued, may be corrected or altered.®' 
See also section 350 Note 6. 

5. “Alter or review the same.” — It has been seen in Note 2 ,. 
that the Court after signing and pronouncing its judgment becomes ■ 
functus officio and has no power thereafter to add to or alter such 
judgment in any manner. Any such alteration or addition, if made, 
would be without jurisdiction, and a nullity.^ Thus, the following 

3. (’66) 5 Sutli W E Or 61 (64) ; Beng L E Sup Vol. 436, Queen v. Godai Raout. 
(’93) 1893 Eat 659 (663), Queen v. Waman. 

4. (’16) A I E 1916 All 183 (184) : 38 All 134 (137) : 17 Cri L Jour 47, Gohind ' 
Sahai v. Em-peror. (21 All 177 and 27 All 92, folloyred.) 

(’99) 21 All 177 (178) : 1899 A W N 15, Queen-Empress v. Lalit Tiwari, 

(’04) 1 Cri L Jour 710 (711) : 27 All 92 ; 1904 AWN 195, Eallu v. Emperor. 

5. (’03) 7 Cal W N vii (viii), Bihhulti v. Sasi Mone. 

6. (’40) AIE 1940 Oudh 371 (374) : 188 Ind Cas 780 (783, 784) : 41 Cri L Jour 682,. 
ML Eajlmmari v. Emperor. (21 All 177 ; 27 All 92 ; AIE 1916 All 183; 

7 C W N vii. Dissented from.) 

7. (’36) AIE 1936 Bom 193 (195) ; 37 Cri L Jour 753 : 60 Bom 485, Emperor v. 
AMul RaMman. 

8. (’26) AIE 1926 Mad 420 (420, 421):27 Gx.Jj.Z. lB,^,InreAriamigaP.adayachi. . 

9. (’70) 2 N W P H C E 117 (118, 119) (EB), Queen v. Nyn Singh. 

Note 4 

1. (’95) 1895 Bat 804 (805), Queen v, Sahadat Miran. (Changing the date of the ■ 
commencement of sentence.) 

(’98) 22 Bom 949 (958), In re Barilal Buck. 

(1862-63) 1 Bom H C E Cr 3 (3), Reg v. Tukia. (Altering sentence.) 

(’73) Weir 3rd Edition 983 (984). (Expunging the sentence of flogging.) 

(’06) 4 Cri L Jour 210(211): 10 C W N 1062 : 4 C L J 415, In re Surendra Nath. 
(’96) 1896 Eat 877 (877), Qxieen-Empress v, RancJihod Bari. (Review of order of: 
predecessor.) 
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alterations and additions are illegal : 

(1) The addition of an explanatory note to the judgment after it is 
pronounced." 

(2) Subsequent sentence under S. 75, Penal Code (enhancing punishment 
on account of a previous conviction) after accused has already been 
convicted and sentenced."® 

(S) The enhancement of the sentence passed, even though it be at 
the request of the accused himself in order to make his case 
appealable.^ 

(i) The addition of a sentence of imprisonment in default of payment 
of fine even though it had been omitted to be passed by oversight.®® 

In the last mentioned case, the Court can only report the matter 
to the High Court under S. 433.* Even in cases vhere the Court finds 
that the conviction and sentence passed by it are illegal,*® or where 
the innocence of the accused is discovered from facts which come to 
light subsequent to the conviction and sentence passed by the Court,® 
the only remedy would be to report the matter to the High Court 
under s. 438 or to refer the matter to the Provincial Government for 
necessary action under chapter XSIX and not to review or re-consider 
the matter itself. Similarly, where a mistake is pointed out to the 
Dlagistrate subsequent to his passing an order under s. 488, he cannot 
amend the order but can only submit the proceedings to the Sessions 
Judge for submission to the High Court for rectification.®® 

This rule against review of judgments applies only to cases where 
the portion of the judgment or order sought to be reviewed forms an 
integral part of the judgment, which cannot be treated as separate 
and distinct from such judgment.® Where, however, the judgment 


(’19) AIE 1919 All 329 (330) ; 20 Ori L Jour 486, Raj Kwnar Das v. Emperor. 
(Alteration in the order requiring security under S. 107.) 

[See however (1805) 3 Suth W B Cr 16 (16). (An amendment referring to the time 
at which the sentence should commence is not an alteration of the sentence itself.)] 

2. (’78-80) 2 All 33 (35), Empress of India v. Chatter Singh. 

[See (’40) AIB 1940 Lab 192 (193): 41 CriLJour 708, Ghanshyam Das -v.Suraj 
Blian. (High Court has no power to amend its own order by way of explanation 
or otherwise.)] 

2a. (’18) AIR 1918 Bom 250 (250) : 42 Bom 202 : 19 Cri L Jour 279, llari Parsic 
V. Emperor. 

3. (’83) 1883 All W N 16 (16), Qurhan Alt v. Azizteddin. (See however S. 413 N 4.) 
3a. See cases in foot-note (4). 

4. (’21) AIB 1921 Bom 368 (368) : 22 CriLJour 608, In re Dhondi Nathaji Rant. 
(’92-96) 1 Upp Bur Bui 18 (18), Queen-Empress M E Qywe. 

4a. (’75) 23 Suth W E Cr 49 (49), Queen v. Poran Mai. 

(’72-92) 1872-92 Low Bur Eul 354 (354, 355), Nga E v. Queen-Empress. 

(’04) 2 Low Bur Bui 43 (45), Eing-Emperor v. Mating Oho. 

(’30) AIR 1930 Mad 1001 (1002) : 53 Mad 870 : 32 Cri L Jour 429, Ehambara 
Mudali v. Alamelammal. (Court cannot treat its order of acquittal as a nullity.) 
(1865) 6 Suth "W B Cr 70 (70), Gunowree Bhovea v. Jhandoo. 

(’68) 4 Mad H C B App xis (xik). 

(’78) 1878 Eat 137 (137), Queen-Empress v. Ttikaram. 

See also S. 438 Note 4. 

5. (’23) AIB 1923 All 473 (474) ; 45 All 143 : 24 Cr. L. J. 766, Kale v. Emperor- 

(’77) 1 Ind Jur N S 333 ( ), Reg. v. Mart. 

5a. (’40) AIR 1940 Bang 222 (223), Saw Gwan Shein v. Ma Kin Kin. 

6. (’17) AIE 1917 Lah 163(164) : 18 Cri L Jour 332 (333) : 1916 Pun Be No. 25 Cr^ 
Official Receiver, Karachi v. Ganga Ram. 
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contains damaging observations against a vdtness, who at the time 
bad no opportunity of explaining or defending himself, it has been 
held that the Judge has power to re-consider that portion of it for the 
purpose of expunging such observations, if thereby the jiidgment 
against the accused is not affected, reviewed or varied/ Similarly, 
where the Magistrate accidentally omits to pass an order regarding the 
disposal of property at the time of the judgment, he or his successor 
can subsequently pass an order for its disposal, as such an addition is 
not an alteration of the judgment.® A judgment cannot be said to be 
altered within the meaning of this section in the following cases : 

(1) Where the Sessions Judge sentences the accused to transportation 
in ignorance of the fact that the accused is already serving a 
sentence of imprisonment and after becoming aware of it, directs 
that the sentence of transportation should take effect immediately.® 

(2) Where the Court adds a direction as to costs in a proceeding under 
section 145.^® 

(3) Where the appellate Court setting aside a conviction on the ground 
of want of jurisdiction, but omitting to order a re-trial, adds the 
necessary directions subsequently.^^ 

5. Power of High Court to review its judgment, — Before 
the amendment of 1923, the section ran as follows : 

“No Court, other than a High Court, when it has signed its 
judgment, shall alter or review the same except as provided in ss. 895 
and 4S4 or to correct a clerical error.” 

The question arose whether the express negation of the power of 
review in respect of criminal tribunals other than the High Court 
had the effect of conferring upon the High Court such a power by 
implication. It was held in a series of decisions that the exclusion of 
judgments of the High Court from the purview of the section could 
not, in the absence of any provision expressly conferring the power, be 
read as conferring upon the High Court any such power,^ and that 
the Legislature in thus excluding High Courts from the purview of 
that section had in mind s. 434 and the Letters Patent which provide 
for review of judgments where questions of law are reserved for 
consideration.® 

7. (’10) 11 Cri L Jour 178 (179) : 5 I. C. Gll (Lab), In rc Malik Umar HayaL 
See also S, 5G1A Note 7. 

8. (’22) AIR 1922 Mad 329 (329) : 24 Gri L Jour 159, In re Subha Baidti, 

[But see (’01) 4 Bom L R 12 (13), SaJcharaiii v. Jairain.)'] 

9. (’88) 1888 Rat 391 (391), Quecn-Emyress v. Hari. 

10. (’20) AIR 1920 Gal 320 (320) : 47 Gal 974 : 21 Gr. L. J. 751, Nafar Chandra 
Pal V. Sidhartha Krishna. 

11. (’81) 3 Mad 48 (51) ; 2 Weir 756, In rc Bami Bcddy. 

Note 5 

1. (’23) AIR 1923 Mad 426 (427): 46 Mad 382: 24 Gr.L.J. 439, Kunhamad Haji 
V. Emperor, 

<’86) 14 Gal 42 (47) (PB), In re Gibbons. 

(’95) 1895 Rat 791 (791), Queen v. Moliun Abhesingh. 

2. (’85) 7 All 672 (674): 1885 A W N 177, Queen-Empress v. Durga Gharan. 

(’95) 1895 Eat 791 (791), Queen v. Molmn Abehsingh. 

(’86) 10 Bom 176 (180) (P B), Queen-Empress v. C..P. Fox. 
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The section has been amended in order to give efi’ect to the view 
abovementioned.® AVhere the High Court has pronounced its judgment 
and signed it, it becomes functus officio and neither the Judge, who 
passed the judgment nor any other Bench of the High Court has any 
power to review, re-consider or alter it except for correcting a clerical 
error, ^ whether the judgment was passed in revision,® or on appeal,® or 
on a reference to it under S. 432 or s, 434,^ or in its original criminal 
jurisdiction. 

Where the High Court dismisses a criminal revision application 
for default, or where it passes an order to the prejudice of a party 
without providing such party an opportunity for being heard in 


(’23) AIR 1923 Mad 42G (433): 46 Mad 382: 24 Cr. L. J. 439, Kunhamad Eaji v. 
Emperor. 

(’33) AIR 1935 All 60 (62): 56 All 990 : 35 Cr. L. J. 1485, Kitnji Lai wEmperor. 
(The reference to Letters Patent is to Clauses 18 and 19 in the case of Allahabad 
High Court.) 

iSce (’24) AIR 1924 Mad 640 (641) : 47 Mad 428 : 26 Cr. L. .1, 370, In re Somu 
Naidu.] 

3. Statement of Objects and Reasons, 1921. 

(’35) AIR 1935 All 466 (467): 86 Cr.L.J. 1286; 57 All 867, Bamuari Lai Emperor. 
(’24) AIR 1924 Mad 640 (643): 47 Mad 428: 26 Cr.L.J. 370, In re Somu Naidu. 

4. (’33) AIR 1933 Cal 870 (871, 874): 34 Cri L Jour 1100: 61 Cal 155, DakuEaut 
V. Emperor. 

(’87) 14 Cal 42 (48) (F B), In rc Gibbons. 

(’09) 10 Cr. L. J. 314 (318): 1909 Pun Re No. 8 Cr: 3 I C 580, Sira v. Emperor, 
(’99) 23 Bom 50 (54), Queen-Empress v. Ganesli Bamkrishna. 

(’09) 9 Cr.L.J. 306 (307): 1909 Pun Be No. 1 Cr: 1 1 C 506, Hale v. Emperor. 
I’ll) .4IR 1917 Bom 238 (238): 18 Cri L Jour 889 (889), Nagangaudaw. Emperor. 
iSec (’27) AIR 1927 Mad 961 (962); 28 Cr. L. J. 974 (S B),Mx(thu Balu Chetiiar 
V. Chairman, Madura Municipality. (But where a Bench of the High Court 
heard the case, but did not finally dispose of the case, held another Bench of 
the Court had power to hear and dispose of the case.)] 

5. (’35) AIR 1933 .All 406 (467) : 36 Cr. L. J. 1286 ; 67 All 867, Bamuari Lai v. 
Emperor. 

(’29) AIR 1929 Lah 797 (799) :10 Lab 241:30 Cr.L.J. 815, Emperor v.DhannaLal. 
^09) 10 Cri L Jour 314 (318): 1909 Pun Be No. 8 Cr: 3 I C 580, Hirav. Emperor. 
(’89) 1889 Rat 458 (458), Queen-Empress v. Chimaba. 

(’98) 26 Cal 188 (191, 192); 3 C W N 49, Hurbullabh v. Luclimeswar. 

(’05) 2 Cr. L. J. 465 (467) : 1905 Upp Bur Rul Cr P C 35, Ah Lah v. Emperor. 
(’19) AIR 1919 Pat 514 (314) ; 20 Cri L Jour 447, Nand Kisliorc v. Emperor. 
(’16) AIR 1916 All 183 (183): 17 Cr. L. J. 47 (48): 38 All 134, Gobind wEmperor. 
(’85) 7 All 672 (673): 1885 A W N 177, Queen-Empress v. Durga Charan. 

(’85) 10 Bom 176 (180) (P B), Queen-Empress v. C. P. Fox. 

(’28) AIR 1928 Lah 462 (464): 10 Lah 1: 29 Cri L Jour 669, Eaju v. Emperor. 
ISee (’16) AIR 1916 Mad 516 (517): 16 Cr.L.J. 697, In re Kanakasabhai. (Revi- 
sion petition dismissed on merits — No fresh petition on same matter lies.)] 

[Out see (’27) AIR 1927 All 724 (726) : 29 Cri L Jour 88, Sripat Narain Singh 
V. Oahbar Bai, (Dissented from in AIR 1935 All 466.)] 

6. (’39) AIR 1939 Lah 244 (245) ; 40 Cr. L. J. 763, Edward Feta v. Emperor, 
(The only authority that can interfere with the sentence is the Provincial Gov- 
ernment.) 

(’36) -AIR 1936 Nag 132 (134) : I L R (1936) Nag 99 : 38 Cr. L. J. 390, Diiuan 
Singh V. Emperor. 

(’81) 2 Weir 573 (573), In re Vcnkatachalam. 

(’72) 17 Suth W R Cr 47 (48, 49), Queen-Empress v. Ghundro Joogi. 

(’23) -AIR 1923 All 473 (474) ; 45 All 143 : 24 Cr. L. J. _766, Kale v. Emperor. 
(Even if any new materials had been discovered which if they had been placed 
before Court the Court might have come to a different conclusion, the Court has 
no power of review and the only remedy is to apply to Government.) 

(’79) 4 Bom 101 (102, 103), Empress v. Mahomed Yashin. 

7. (’93) 1893 Eat 638 (638), Qticen-Empress v. Canji. 
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support of bis case, has the High Court power to restore the case aud 
hear the matter again on its merits? The answer to this question 
depends upon the nature of the order passed by the Court. The powers 
of revision vested in the High Court under S.439 can only he exercised 
at the discretion of the Court if the circumstances require it and 
ordinarily no party has a right to be heard in supiDort of his case.® 
But where such a right is expressly given to the accused as under 
sub-s.(2) to s.439, the High Court is bound to provide an opportunity 
to the accused before passing any order to his prejudice. It has, 
therefore, been held that where an order is passed to the prejudice of 
an accused, and by mistake or inadvertence, no opportunity had been 
given to him to be heard in his defence, such an order being tuithout 
3urisdictio7i is not a judgment contemplated by this section and that 
the High Court has power to entertain a fresh revision application to 
re-consider the matter.® Where, however, the sentence against an 
accused is reduced without notice to the Crown, the Court has no 
power to re-consider the matter as the Crown has 7io right to be heard 
in the matter of sentence.^® In all other cases, where a criminal revision 
application is dismissed for default of the petitioner, the High Court 
has no right to entertain a fresh application for the same relief.^^ It 
has, however, been held by the High Courts of Lahore,^® Kangoon^® 
and Calcutta^^ that even in such cases the High Court has power to 
set aside the order of dismissal, as an order of dismissal for default is 
not a judgment (which is presumably a judgment on merits) contem- 
plated by this section. See also section 435 Note 20. 

As to the inherent power of the High Court in such cases, see Note 6. 

6. “Save as otherwise proYided by the Code.” — The 
provisions of the section should he read as subject to any provision of 
the Code which provides specifically for a review of judgment. The 
following provisions admit of review of judgments in particular cases ; 

(1) Section 395 providing for review of the sentence of whipping. 

(2) Sections 432 and 434 providing for review of a case where questions 
of law are referred or reserved, as the case may he, for decision by 
the High Court. 

8. (’24) AIR 1924 Mad 640(644): 47 Mad 428: 26 Cr.L.J. 370, In re Somu Naidu. 

9. (’24) AIR 1924 Mad 640(644):47 Mad 428: 26 Cr.L.J. 370, In re Somu Naidu. 
(’27) AIR 1927 Cal 702 (704) : 55 Cal 417 : 28 Cr. L. J. 831, Bamesh Pada v. 

Kadambini Dasi. 

See also S. 439 Note 45. 

10. (’33) AIR 1933 Cal 870 (872, 873) : 61 Cal 155 : 34 Cr. L. J. 1100, Baku 
Eaut V. Evi'peror. 

11. (’12) 13 Cr. L. J. 710 (711) : 16 I. C. 518 (Mad), Banga Boio v. Emperor. 

(’23) AIR 1923 Mad 276 (276) : 23 Cr. L. J. 746, Appayya v. Y enlzatapayya. (Re- 
vision rejected for non-payment of printing charges — Held Court had no power 
to ) 

[See (’16) AIR 1916 Mad 516 (517) : 16 Cr. L. J. 697 (698), l7i re Eanakasabhai, 
(Revision dismissed on merits — No fresh petition lies on the same matter.)] 

12. (’24) AIR 1924 Lah 310(310): 23 Cr.L.J. 750, Kislien Singh v. Girdhari Lai. 

13. (’28) AIR 1928 Rang 288 (288) : 30 Cr. L. J. 749, Ibrahim v. Emperor. 

14. (’09) 10 Cr. L. J. 287 (288, 289): 3 LC. 393 (Cal), Bibhuty Mohan v. Dasimoni 
Dassi. (Application dismissed not heard and determined on merits — It can 
he restored to file and heard.) 
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(3) Section 484 i^roviding for review of judgment in contempt cases Section 369 

where the accused tenders an apologj'.^ Note 6 

(4) Section 486 providing for a District Magistrate making further 
inquiry himself in respect of an order passed by himself.' 

•(5) Section 489 (2) providing for cancellation or variation of an order 
passed under S.4SS.^ 

•( 6 ) Judgments and orders passed by an appellate Court are final except 
in cases provided for in chapter XXXII. See S. 430. As to whether 
S. 430, which saves the right of revision in respect of appellate orders, 
has application to orders in appeal passed by the High Court itself, 
see section 439 Note 32. 

The inherent powers of the High Court, as stated in S. 5 G 1 A, do 
not include the power to review an order made by the High Court in 
its criminal jurisdiction. That section merely declares that such inherent 
powers as the Court may possess shall not be deemed to be limited or 
•affected by anything contained in the Code ; it does not confer on the 
Court any new powers such as any power to review or alter orders 
passed by itself.^ 


370 /' Instead of recording a judgment in section 370 
Presidency Magis- manner hereinbefore provided, a 
trate’s judgment. Presidency Magistrate shall record 
the following particulars : — 

(a) the serial nnmber of the case; 

(1)) the date of the commission of the offence ; 

(g) the name of the complainant (if any) ; 

* 1882 ;S. 370; 1872 and 1861 — Nil. 


Note 6 

1. (’35) AIR 1935 All 60(G1);56 All 990:35CriL Jour 1485, Kunji Lal\’.E7nperor. 

2. (’01) 28 Cal 102 (104), Bidhu Chandalini v. Mali Shaikh. 

(’06) 11 Cal W N xi, Dcdar v. Emperor, 

See also S. 436 Note 4a. 

3. (’37) AIR 1937 Cal 334 (335) ; 39 Cri L Jour 381, Bhagxibhai Eanchhodas v. 
Bai Arvinda. 

4. (’28) AIR 1928 Lah 462 (463):10 Lali 1:29 Cri L Jour 669, Baju v. Emperor. 
(AIR 1927 Lah 139, overruled.) 

•(’39) -AIR 1939 Lah 244 (245) : 40 Cri L Jouy 763, Edward Few v. Emperor. 

(The only authority that can interfere is the Provincial Government.) 

(’38) AIR 1938 Nag 74 (75) : 39 Cri L Jour 116 : 1 L R (1940) Nag 267, Laxman- 
rao Parashram v. Emperor. (AIR 1928 Oudh 402, dissented from.) 

•(’33) AIR 1933 Cal 870 (874):61 Cal 155:34 Cr. L.J. 1100, Doha Raut v.Emperoi-. 
<’29) AIR 1929 Lah 797 (799) : 10 Lah 241 : 30 Cri L Jour 815, Emperor v. 
Dhamia Lai. 

<’35) AIR 1935 All 466 (467, 468) : 36 Cri L Jour 1286 : 57 All 867, Bajiwari 
Lai V. Emperor. (Case la'w discussed.) 

(’31) AIR 1931 Nag 169 (169):27 Nag LR163:32Cr.L.J. 1222, Gmipnfv. .Emperor. 
(•35) AIR 1935 All 60 (61) : 56 All 990: 35 Cr. L. J. 1485, Kunji Lai v. Emperor. 
[Bat see (’28) AIR 1928 Oudh 402 (403) : 29 Cri L Jour 893 : 3 Luck 680, Em- 
peror V. Shiva Datta. (Following AIR 1927 Lah 139 'whieh was overruled by 
AIR 1928 Lah 462.)] 

See also S. 56A Note 2. 
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Section 370 
Notes 1-2 


(d) the name of the accused person, and (except in 
the case of an European British subject) his . 
parentage and residence ; 

(e) the offence complained of or proved ; 

(f) the i^lea of the accused and his examination (if 
any) ; 

(g) the final order ; 

(li) the date of such order; and 

(i ) in all cases in which the Magistrate inflicts 
imprisonment, or fine exceeding two hundred 
rupees, or both, a brief statement of the reasons 
for the conviction. 

Synopsis 

1. Scope of the section. 

2. Record of particulars. 

3. Plea and examination of the accused — Clause (f), 

4. Recording reasons — Clause (i). 

5. “Imprisonment.” 

Other Topics (miscellaneous) 

“Imprisonmeut" — Refers only to sub- Reasons — To be recorded briefly-Omis- 
stantivc sentence. See Note 3. sion to do so not seriously prejudicing 

Magistrate — Referring to document on accused — Irregularity cured by S, 537. 
record — No serious objection. See Note See Note 4. 

4. Section — No application to proceedings 

Omission to record particulars — Only under ’Workman’s Breach of Contract 
irregularity. See Note 2. Act. See Note 1, 

1. Scope of the section. — This section is an exception to S.367 
and enacts that a Presidency Magistrate shall record the jDarticulars 
specified instead of recording a judgment as provided hy S. 367,^ This 
section has no application to proceedings started under S. 2, sub-s.{l), 
and s. 3 of the Workman’s Breach of Contract Act, 1859.“ 

2. Record of particulars. — The direction to record particulars 
should be strictly followed.^ The various particulars should be recorded 
in the form prescribed by the various High Courts.” Where, however, 
all the important particulars have been recorded, the omission to record 
all the particulars in the form prescribed is only an irregularity which 
can be cured under S. 537.^ 


Section 370 ■ — Note 1 

1. (’21) AIR 1921 Bora 374 (375) ; 45 Bom 672 ; 22 Cr.L. J. 17, G. S. Fernandez 
V, Emperor. 

2. (1900) 27 Cal 131 (132, 133) : 4 C W N 201, Averam Das v. Abdul Bahim. 

Note 2 

1. (’32) AIR 1932 Cal 62 (63) : 33 Cr. L. J. 264, ilfo7i, Mohan v. Corporation of 
Galcutta, 

(’32) AIR 1932 Cal 64 (64) : 33 Cr, L. J. 265, Prohodh Chandra v. Corporation of 
Calcutta. 

(’26) AIR 1926 Cal 692 (692) : 27 Cri L Jour 110, Ismail Sha v. Emperor, 

2. (’26) AIR 1926 Cnl 1109 (1110);27 Cr.L.J, 1131, Bishnu Pada DebwEmperor. 

3. (’26) AIR 1926 Cal 1109 (1110):27 Cr.L.J. 1131, Bishnu Pada Debv. Emperor. 
See also S. 537 Note 12. 
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3. Plea and examination of the accused — Clause (f ). — The 
•v\-ords “if any” in clause (f) do not control the provisions of s. 342, under 
■which the Magistrate is bound to record the examination of the accused.^ 
No hard and fast rule is contemplated as to how the plea and examina- 
tion of the accused are to be recorded ; the entry, therefore, “denies” in 
the column was held sufScient compliance with the section where, 
■\\'hen the plea was taken and the accused was examined, he merely 
denied having committed the offence.” 

As to the effect of non-compliance ■n-ith the clause, see S. 537 Note 12. 

4. Recording reasons — Clause (i). — In all cases where the 
Magistrate passes a sentence of imprisonment or fine exceeding Rs. 200, 
he should record briefly his reasons for the conviction. It is enough if 
the reasons are briefly stated,^ but it should be done in such a manner 
that the High Court may in revision be in a position to judge whether 
there were sufficient materials before the I^Iagistrate to support the 
conviction.^ Thus, a mere statement that the offence is proved,** or that 
the accused has no defence to make,'* or that the JIagistrate believes 
the prosecution witnesses,” is not a compliance with the provisions of 
the section ; w’here, however, the omission to record the reasons has not 
seriously prejudiced the accused,® as •n-here the trying Magistrate has 
made a record of the evidence and other important matters and the 
records are made available to the Oourt,^ the irregularity ■will be cured 
under S. 537. Section 441 further enables the Magistrate to submit a 
statement of reasons where the records are called for by the High Court 
(under S. 435) even in cases -where no reasons are recorded at all by the 


Note 3 

1. (’21) AIR 1021 Bom 374 (375, 376):45 Bora 672:22 Cr.L.J. 17, G.S, Fernandes. 
V. Emperor. 

See also S. 342 Note 4. 

2. (’29) AIE 1929 Cal 406 (406, 407) : 56 Cal 1067 ; 30 Cr. L. J, 526, Sadagar v. 
Emperor, 

Note 4 

1. (’04) 1 Cri L Jour 839 (841) : 31 Cal 933: 8 G W N 839, Emamdu v. Emperor. 
(’26) AIB 1926 Cal 1109 (1111) : 27 Cr. L. J. 1131, Bishnu Pada Deb v, Eviperor, 

(Under S. 370 there is no serious objection to the Magistrate’s referring to a 
document on the record instead of taking the trouble to re-write those portions 
of it which should have been included in his final order.) 

(’87) 14 Cal 174 (175), Moieeram v. Bclasccram. 

2. (’04) 1 Cri L Jour 527 (528) : 8 C W N 587, TooUey Kaharin v. Emperor. 

(’86) 13 Cal 272 (274), Yalcoob v. Adamson. 

(’23) AIR 1923 Mad 144 (144) : 23 Cri L Jour 602, In re Varadarajuht. 

3. (1900) 27 Cal 461 (462) : 4 G W N 467, Natabar v. Provash. 

(’86) 13 Cal 272 (273), Yacoob v. Adamson. 

[Sec (’26) AIR 1926 Cal 692 (692) : 27 Cri L Jour 110, Ismail Ska v. Emperor.'] 

4. (1900) 27 Cal 461 (461, 462):4 CWN 467, Natabar Ghoso v. Provash Ghunder. 

5. ^15) AIR 1915 Bom 137 (137) ; 16 Cri L Jour 771 (771), Shankar v. Emperor. 

6. (’24) AIB 1924 Mad 799 (800) : 25 Cri L Jour 1084, In re Thurman. (Accused 
found guilty of assault in public street — No prejudice by failure to record finding 
as to breach of the peace.) 

(1900) 27 Cal 461 (462) : 4 C W N 467, Natabar Ghose v. Provash Ghunder. 

(’32) AIE 1932 Cal 655 (656) ; 33 Cri L Jour 729, Shamlal Khettry v. Emperor. 
eWhere evidence and statements of the accused were recorded failure to give rea- 
sons did not prejudice the accused.) 

[See (’15) AIE 1915 Bom 137 (137):16 Cr.L.J. 771 (771), Shankar v. Emperor.] 

7. (’23) AIR 1923 Mad 185(186) : 46 Mad 253 : 24 Cr. L. J. 84, In re Derwish. 


. Section 37(1 
Notes 3-4 
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Section 370 Presidency Magistrate in his judgment. But n'bere the conviction is 
Notes ?“S passed •without proper reasons therefor, on evidence of which no 
record is taken and which is, therefore, not available to the High Court, 
the omission to record the reasons in such cases is a grave irregularity' 
which will be a sufficient ground for interference by the High Court.® 
See also section 537 Note 12. 

The Presidencj'’ Magistrate is not bound to give any statement of 
reasons in case he inflicts a fine of less than Es. 200, but if he chooses to 
write a judgment in such a case it is his duty to give his findings on 
the facts proved." 

5, “Imprisonment.” — The w'ord “imprisonment” contemplated 
by this section refers to the substantive sentence passed ; it does not 
include the sentence of imprisonment ordered in default of pa 3 ’’ment 
of fine.^ 


Section 371 


37 1 On the ap]plication of the accused a 
Copy of judgment, COPY of tho ludsiment, or, ■when he 

etc., to be given to . i ^ i i • • i • 

accused on application. SO dosiros, a translation in his own 
language, if practicable, or in the language of the 
Court, shall be given to him without delay. Such 
copy shall, in any case other than a summons-case, 
be given free of cost. 

(2) In trials by jury in a Court of Session, a co^iy 
of the heads of the charge to the jury shall, on the 
application of the accused, be given to him without 
delay and free of cost. 

(3) When the accused is sentenced to death by a 
Case of person Sossions Judge, such Judge shall 

sentenced to death, further infomi him of the period 

within which, if he wishes to appeal, his appeal 
should be preferred. 

1. “ On the application of the accused. ” — Under this section 
the accused is entitled to a copy of the judgment only on his aj)plication. 
The undermentioned cases decided under the Code of 1872 wherein the 
grant of copies has been held to be compulsory and independent of any 


* 1882 ; S. 371; 1872 : S. 464; 1861— Nil. 


8. (’23) AIR 1923 Mnd 185 (186); 46 Mad 253 ; 24 Cri L Jour 84, In ro Derwisli. 
<’04) 1 Cri L Jour 527 (528) ; 8 C W N 587, TooJseij v. Emveror. 

(’29) 1929 Mad W N 892 (893), Mahahoob Khan v. Emyeror, (Evidence meagre.) 
(’86) 13 Cal 272 (274), Yacooh v. Adamson. (Prejudice is presumed.) 

S. (’33) AIR 1933 Cal 532 (533) : 60 Cal 656 : 34 Cri L Jour 1059, mshxkant 
Ghalterjee v. Behari Kahar. 

Note 5 

1. (’87) 14 Cal 174 (175), Motirain v. Bclaseeram. 
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request on the part of the accused are no longer of any importance.^ 
See also Notes to section 548. 

2. Court-feeSt — Where a copy is gr.anted under this section 
free of cost, it is not also necessary to affix any court-fee stamp on it 
when preferring an appeal.^ 

3i Limitation for appeal against sentence of death. — The 
period of limitation prescribed for an appeal from a sentence of death 
passed by a Court of Session is seven days from the date of the sentence. 
See Article 150 of schedule rr of the Limitation Act. 


372/= The original judgment shall be filed 
Judgment when With the lecord of proceedings, and, 
to be translated. -^‘here the Original is recorded in a 
different language from that of the Court, and the 
accused so requires, a translation thereof into the 
language of the Court shall be added to such record. 

1. Scope of the section. — The Court is l)Ound, where the accused 
so requires, to furnish a translation of the judgment where it is 
recorded in a different language from that of the Court^ but this 
section applies only to judgments and final orders in the nature of a 
judgment and has no application to orders on interlocutory applications 
or to administrative orders.- See also section 8G9 Note 2, 


373.t In cases tried by the Court of Session, 
Court of Session to the Court sliall forward a copy of its 

Ind^sen^tLci [1"!)"*- finding and sentence (if any) to the 
trict Magistrate. DisMct Magistrate within the local 
limits of whose jurisdiction the trial was held. 


» 1882:5.372; 1872 : 5.464; 1861:5.429. 

•I 1882 : 5. 373; 1872 : 5. 302; 1861 : 5. 384. 

5ection 371 — Note 1 

1. (’73) 1873 Eat 73 (73). 

(’68) 9 Sntb W E Or 19 (19). In rc Earn Ghunder. 

Note 2 

1. (’88) 1888 Eat 364 (364), Qneen-Em'press v. Eagha. 

5ection 372 — Note 1 

1. See (1863) 1 Bom H C E Cr 17 (19), Eeg. v. Eatanji Bhulcan. 

2. (’72) 1872 Eat 61 (61) Eeg.'v. Pandvrang. (Case under Code of 1861 — Section 
applies to final orders passed.) 


Section 371 
Notes 1-3 


Section 372 


Section 373 
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Of the Submission of Sentences fob Gonfiemation. 

374 / When the Court of Session passes sen- 

to^b/submittS'^S death, the xDroceedings shall 

Court of Session. he Submitted to the High Court and 
the sentence shall not be executed unless it is confirmed 
by the High Court. 

1. Scope and object • — The Legislature has provided in the 
confirmation proceedings a final safeguard of the life and liberty of the 
subject in cases of capital sentences. The High Court has been given 
wide powers under this chapter in order to prevent any possible mis- 
carriage of justice.^ Similar reference is also provided under special 
laws in the case of sentences of death passed thereunder.^ 

Eeferences for confirmation can be made only in cases of sentences 
of death? 

The records transmitted to the High Court in a confirmation case 
must be complete.^ 

As to the time within which reference should be made, see the 
undermentioned ease.® 


375 . t W If when such proceedings are 
Power to direct Submitted the High Court thinks 

Sl?e®'o*r\1duiona1 ^ further inquiry should be 

evidence to betaken, made iuto, 01 ’ additional evidence 

taken upon, any point bearing upon the guilt or 
innocence of the convicted person, it may make such 
inquiry or take such evidence itself, or direct it to he- 
rn ade or taken by the Court of Session. 

(S) Such inquiry shall not be made nor shall 
such evidence be taken in the presence of jurors or 

* 1882 ; S. 374; 1872 ; S. 287, para. 1; 1861 ; S. 380. 

I 1882 ; S. 375; 1872 ; S. 289; 1861 ; S. 400. 

Section 374 — Note 1 

1. (’21) AIR 1921 Sind 84 (85, 89) : 23 Or. L. J. 33 : 15 Sind L R 103 (FB), Gul 
V. Emperor. 

(’95) 1895 Eat 806 (814), Queen-Empress v. Kallappa. 

2. (’33) AIR 19§3 Cal 1 (2) : 33 Cr. L. J. 837 (PB), Prodyot Kumar v. Emperor. 
(See S. 3 (2), Bengal Criminal Law Amendment Supplementary Act.) 

(’32) AIR 1932 Cal 818 (818, 820) : 33 Cr. L. J. 722 (FB), l^lonoranjan Bhatta- 
cliarjya v. Emperor. (Do.) 

3. (’73) 5 N W P H C E 130 (132), Queen v. Aman. 

[See (’72) 17 Suth W E Cr 111 (11), Empress v. Boydon'ath. (Accused convicted 
of murder and sentenced to transportation for life — Hefd that under Act 37 of 
1855 no appeal lay to the High Court from such sentence.)] 

See also S. 376 Note 1. 

4. (’71) 15 Suth W R Cr 16 (17), In re Gopal Hajjain. (Therecord of the defence 
set up in the Sessions Court was wanting in this reference.) 

5. (’84) 7 Mad H C R App xsi (xxi). 
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assessors, and, nnless the High Court otherwise directs, 
the presence of the convicted person may he dispensed 
with w^hen the same is made or taken. 


(3) When the inquiry and the evidence (if any) 
are not made and taken by the High Court, the result 
of such inquiry and the evidence shall be certified to 
such Court. 

Synopsis 

1. Further enquiry. I 3. Presence of the accused. 

2. Additional evidence. I 4. AppC-al. 


Other Topics (miscellnncoiis) 


■Comparison with S. 428. See Note 2. 

■Confession tutored by Magistrate — Exa- 
mination of Magistrate directed. Sec 
Note 1, 

•Confession wrongly rejected by Sessions 
Court. Sec Note 2. 


Further enquiry — Additional evidence 
not needed. See Note 1. 

Insanity of accused — Direction for 
medical observation and report. See 
Note 1. 

Reference to prior statements to police. 
See Note 2. 


1. Further enquiry. — If on the reference under s. 374, the 
High Court thinks that a further enquiry is to be made, or additional 
evidence is to be taken regarding the guilt or innocence of the accused, 
it may make such further enquiry, or take such additional evidence 
itself, or direct the Court of Session to do so. Further enquiry v’ould 
•ordinarily be ordered, when there is any defect in the procedure 
adopted in the Court of Session. Thus, where the question was, if the 
Accused was insane at the time ho committed the murder of his wife, 
and whei’c there was evidence that the accused spoke like an insane 
man on the day previous to the murder, and there was no evidence 
of any reasonable or probable cause for any jealousy on his part by 
reason of any evil conduct on the part of his wife, and the assessors 
found that the accused was not of sound mind, the High Court held 
that it was a “defect of enquiry” not to have placed the accused ixnder 
medical observation. The High Court consequently directed the Court 
•of Session to place the convicted person under medical observation for 
a month, and then forward the case to them, with the evidence of the 
medical officer and opinion of the Sessions Judge.^ Where again the 
prisoner was convicted on the solo evidence of his confession, which 
he alleged had been tutored 'by the Magistrate who recorded it, the 
High Court directed the examination of that Slagistrate on the question 
■of the alleged tutoring." The words “further inquiry should be made 
into or additional evidence taken upon” show that “further inquiry’’ 
does not always involve the taking of additional evidence. “Further 
inquiry” also includes the consideration of the evidence already taken.® 

Section 375 — Note 1 

1. (1864) 1 Suth W R Or 1 (1), Queen v. Sheik Mustafa. 

2. (’96) 19 Bom 195 (198), Empress v. Pahuji. 

3. (’91) 14 Mad 334 (337, 341) : 1 M L J 343 : 2 Weir 557 (FB), Queen-Empress 

V. Balasinnatambi. (Case under S. 436.) 

[See also (’88)' 15 Cal 608 (620, 621) (PB), E'ari Das Sanj/al v. Saritulla. (Do.)] 
See also S. 436 Note 8. 


Section 375 
Note 1 
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Section 375 
Notes 2-4 


2. Additional eyidence. — Additional evidence will be directed 
to be taken, or taken by tbe High Court itself when such evidence has 
been improperly rejected by the Court of Session as in the case of a 
confession wrongly rejected,^ or when the evidence already on record 
is insufficient for arriving at a proper decision. Thus, when the evidence 
as to the prisoner’s state of mind was insufficient, additional evidence 
was called for." 

Where during the course of the trial, the accused applied to be 
allowed to call for certain evidence material to his defence, and the 
Court of Session improperly refused to grant his application, the High 
Court permitted him under this section to produce such evidence.^ 

Under this section additional evidence can be taken on any point 
bearing on the guilt or innocence of the accused ; while under s. 428 
additional evidence can be taken whenever the appellate Court thinks 
it necessary. Thus, under S. 42S an appellate Court majf test the value 
of a statement made by a defence witness by taking additional 
evidence in appeal while under this section testimony of witnesses 
cannot be tested by admitting additional evidence. Thus, the High 
Court cannot refer to the earlier statements made by the witnesses to 
the police, with a view to discredit such witnesses.® 

Where the circumstances called for the re-opening of the whole 
case owing to a grave irregularity in procedure, it was held that the 
proper course was to set aside the conviction and order a retrial 
instead of directing additional evidence to be taken under this section.® 

3. Presence of the accused. — The presence of the accused 
could be dispensed with when the High Court is recording additional 
evidence.^ 

4. Appeal. — Where on a reference, the High Court had \ 
pronounced its decision, it was held that the accused had no further 
right of appeal, though at the time of reference he could have preferred 
an appeal.^ 


Note 2 

1. (’01) 25 Bom 168 (174) ; 2 Bom L R 761, Queen-Empress v, Basavanta. 

2. (’86) 1886 Rat 229 (236, 237), Queen-Empress v. Nepal. 

3. (’ll) 12 Cri L Jour 412 (420) : 11 Ind Cas 596 {Ltih),BhagrvanKaurv.Grown, 
(’25) AIR 1925 Mad 106 (109) : 25 Cri L Jour 401, In re Narayana Mcnon. 

4. (’28) AIR 1928 Mad 1174 (1175) : 30 Gr.L.I.lS3,Suhrama7na Iyer y. Emperor. 
(’25) AIR 1925 Mad 106 (109) : 25 Cri L Jour 401, In re Narayana Mcnon. 

5. (’17) AIR 1917 P C 25 (29) : 44 Cnl 876 : 18 Cr. L. J. 471 : 44 Ind App 137 : 
13 Nag L R 100 (PC), Dal Singh v. Emperor. 

6. (’35) AIR 1935 Sind 145 (179) : 28 Sind L R 397 : 36 Cr. L. J. 1161, Emperor 
y. Hari. (Failure to supply to accused copies of statements made to police by 
witnesses under S. 162.) 

Note 3 

1. (’06) 3 All L J 112», Shco Aclial Singh v. Emperor. 

Note 4 

1. (’67) 1867 Pun Re No. 33 Cr, p. 55 (55), Crown v. Soojun Singh. 

See also S. 410 Note 1. 



CH.27.3 HIGn COURT’S POWER TO CORFIRM SERTENCE, ETC. 2095 


376/^ In any case snlomitted under section 374, 
Power of HigR Court vflietlier tried vritli the aid of as- 
annul conviction. sGssors or loj 3 ury, the High Court— 
(a) may confirm the sentence, or pass any 
other sentence -warranted by law, or 
(J)) may annul the conviction, and convict 
the accused of any offence of which the 
Sessions Court might have convicted him, 
or order a new trial on the same or an 
amended charge, or 
(g) may acquit the accused person : 

Provided that no order of confirmation shall he 
made under this section until the period allowed for 
preferring an appeal has expired, or, if an appeal is 
presented -within such period, until such appeal is 
disposed of. 

Synopsis 


1. Scope. 

2. May confirm the sentence. 

3. Commutation of sentence. 


4. May annul the conviction. 

5. “Convict the accused of any 

offence.” 

6. New trial. 


Other Topics (miscellaneous) 


Age or sox— Reduction of sentence. See 
Rote 2. 

Circumstantial evidence — Death sen- 
tence— Or transportation for life. See 
Rote 2. 

Compared with Ss. 423 and 418. See 
Rote 1. 

Compared with S. 374. See Note 1. 
Conviction, annulment and acquittal. 
See Rote 4. 

Dead body not found— Lesser sentence. 
See Rote 3. 

jjelny Ro confirmation of death sen- 

tence. See Rotes 2 and 3. 

Doubt as to part taken by accused — 
Lesser sentence. See Rote 3. 


Insufficient grounds for refusal of con- 
firmation. See Note 2. 

Judge’s summing up enforcing his own 
view — Re-trial. See Note 6. 

Jury verdict — High Court’s power, See- 
Notes 1 and 4. 

Non-compliance with S. 297 — Re-trial. 
See Note 6. 

Physical condition of convict. See Note 3. 
Proof of motive. Note 2. 

Reduction of sentence. See Note 3. 
Several convicts for one murder — No 
ground for commutation. See Note 3. 
Section 84, Penal Code. See Note 3, 
-Wrong and improper — Sentence not- 
confirmed. See Note 2. 


* Code of 1882 ; S. 376— Same, 

Code of 1872 : S. 288. 

088 In any case so referred, whether tried with assessors or by jury , the 
High Court may either confirm the sentence, or pass 
Potcer of High Court sentence wai-ranted by law, or may annul the 

io confirm sentence or gonyjction and order a new' trial on the same or an 
annul conviction. amended charge, or may acquit the accused person. 


Code of 1861 : S. 399. 

309. In any case so referred, the Sudder Court may either oonfii^ the 

r, n i sentence or pass any other sentence warranted by law 

Pozver of Siiddcr Oourt may annul tLe conviction and order a new trial 
io confirm, reverse, rfe,, same or an amended charge. If the case shall 

sentence. Pggj, tried by the Court of Session with the aid 

of assessors, it shall further be competent to the Sudder Court to acquit the accused 
person and order his discharge. 


Section 376> 
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Section 376 
Note 1 


i. Scope. — In dealing with an appeal the High Court cannot 
interfere with the verdict of the jury unless such verdict is erroneous 
owing to a misdirection hy the Judge or to a misunderstanding on the 
part of the jury of the law as laid down by the Judge. But in the case 
of a reference under S. 374, the pow’ers of the High Court are not so 
limited and it is open to the High Court to go into the fads and to 
come to the conclusion that the finding of the jury is an unsafe finding, 
or is not justified by the evidence on record.^ The High Court is thus 
empowered in such cases to substitute its own finding in the place of 
the verdict of the jury, even though the verdict is unanimous.” There 
seems to bo no statutory limit to the power of the High Court in this 
behalf. The whole broad question of the guilt or innocence of the 
accused is before the High Court, and not merely the question of law 
as to evidence as in an appeal under S. 41S, or questions of misdirection 
by the Judge or of misunderstanding on the part of the jury as under 
8.423 (2).’'’ As a matter of fact, it has been held that in the case of a 
reference under S. 374 the question of misdirection is not of much 
importance as the High Court is obliged to come to its own independent 
conclusion as to the guilt or innocence of the accused, independently 
of the verdict of the jury or even of the opinion of tlie Judge.'* Indeed 
the Legislature has provided in a reference under section 374, a final 
safeguard analogous to the functions of the Home Office in England, 
and has laid this duty on the High Court.” Of course, the High Court 
has got this power only in cases where the sentence of death has been 
liassed.” 


Section 376 — Note 1 

1. (’37) AIR 1037 Sind 1G2 (IGl) : 3S Cri L .Tour SOS : 31 S L R 82, Khadim v. 
Evipcror-. (S. 37G is to bo rc.id with S. 418 (2).) 

(’3G) AIR 103G Cal 73 (83) : 37 Cr. L. .T. 394 : C3 Cal 929, Benoyendrax. Emperor. 
(’31) AIR 1931 Cal 178 (183) : 32 Cri L. Tour 190 (F13),i5;«pcrorv. Pancliu Shaikh. 
(’27) AIR 1927 Cal G31 (G33) : 28 Cri L Jour 742, Emperor v. Bajab Ali Fakir. 
(Entire case is open to the High Court.) 

(’21) AIR 1921 Sind 81 (87, 83) : 15 Sind L R 103 : 23 Cr. L. J. 33 (FB), Giil v. 
Emperor. 

(’32) AIR 1032 Pat 302 (302) : 31 Cri L Jour 83, Emperor v. Bash Behari Lai. 
(’98) 2 Cal W X 40 (50), Qiicen-Eviprcss v. Chatradhari Goala. (Some accused 
sentenced to death and others to transportation — Reference under S. 374 in case 
of the former and appeal hy the latter heard together — Appeal must be limited 
to points of law — Questions of facts cannot be inquired into.) 

(’73) 19 Suth W R Cr 57 (57), QuccH-Ei)ip7'css v. Jaffir Ali. 

(’91) 1894 Rat 710 (712), Empress v. Abdul Bazak, 

Sec also S. 418 Noted. 

2. (’15) AIR 1915 Bom 243 (214) : IG Cri L Jour 818, Daji Tesaba v. Emperor. 
(In cases of references under S. 374, Bombay High Court’s practice is to re-open the 
case both on facts and law — Per Batchelor, J.) 

(’21) AIR 1921 Sind 84 (87, 88) : 15 Sind L R 103 : 23 Cr. L. J. 33 (FB), Gid v. 
Emperor. 

3. (’21) AIR 1921 Sind 81 (88) : 15 Sind L R 103 ; 23 Cri L Jour 33 (FB), G^il v. 
Emperor. 

4. (’.38) AIR 1938 Cal C (10) : 39 Cr. L. .T. 308, Emperor v. Durga Oharan Sing. 
(’3G) AIR 193G Cal 73 (83) ; 37 Cr. L. J. 391 : G3 Cal 929, Benoyendra Chandra 

V. Emperor. (It should however attach greatest possible weight to verdict of jury 
if answering reasonable test.) 

(’28) AIR 1928 Cal 430 (432) : 29 Cri L Jour 54G, Hazrat Gul Khan v. Emperor. 

5. (’21) AIR 1921 Sind 84 (89) : 15 S LR103:23Cr.L.J.33(FB),Gaf v.Fl7?r2Wor. 

6. (’73) 5 N W P H C E 130 (132), Queen v. Aman. 

See also S. 374 Note 1. 
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But the High Court will act with great circumspection before it 
sets aside the verdict of the jury,' It will generally interfere where the 
evidence which might have materially affected the finding, has been 
imjjroperlj' rejected or admitted, or where the jury were improperly 
charged, or where they misunderstood the trial Judge’s directions, or 
whore the proved facts are wholly insuflicient to support their verdict.® 

2. May confirm the sentence, — Before the High Court 
confirms the sentence of death, it will see if the verdict of the jury 
is supported by the evidence on record^ and is right on the facts before 
it.- As a matter of fact the death sentence will not be confirmed 
unless the High Court feels completely satisfied about the guilt of the 
accused even though the trial has been with the aid of a jury. In 
confirming the sentence, the High Court should scrutinise the evidence 
and sec whether the r-erdict of the jury is perverse, whether the evidence 
has been improperly excluded or improperly admitted and whether the 
trial Judge has properly directed the jury on the points of decision, 
-and has pointed out to them how far those points in his opinion are 
■established or not, by admissible and relevant evidence and has 
otherwise directed the jury properly.® 

Where the evidence is totally circumslanlial, some Judges have 
been averse to confirming the sentence of death and have commuted 
it to one of transportation for life.'* There is, however, no rule of law 
that where the evidence is wholly circumstantial, death sentence should 
not be awarded.^* In the undermentioned case,® whore the evidence 
was entirely circumstantial and the accused was a young man of 
nineteen years, the sentence of transportation for life awarded by the 
Sessions Judge was not enhanced to one of death. 


• 7 . (’38) AIR 1938 Cal 220 (221) : 39 Cr.L..T.5-ll, KtivtarishChandrav, Emperor' 
(Unanimous verdict of jury — High Court reluctant to interfere.) 

■(’36) AIR 1936 Cal 73 (S3) : 37 Cr. L. J. 391 : 63 Cal 929, Bcnoijcndrav. Emperor. 
8, (’21) AIR 1921 Sind 81 (8S) :15 Sind L R 103 : 23 Cr. L. J, 33 (FB), Gul v. Emperor. 

Note 2 

1. (’26) 27 Cri L Jour 378 (379) : 92 Ind Cus 890 (Cal), Arshed Ali v. Emperor. 
•(’26) AIR 1926 Nag 368 (370) : 27 Cri L Jour 731, Dadi Lodhi v. Emperor. 

2. (’24) AIR 1924 Cal 625 (028) : 20 Cri L Jour 5, HasscnullaSheilchx. Emperor. 
■(’86) 1880 Rat 229 (230), Queen-Empress v. Nepal. (It is the duty of the High 

Court to examine the facts of the case and consider the circumstances if any in 
favour of the accused, to see vhethcr they tend to acquittal or commutation of 
capital sentence.) 

• 3 . (’21) AIR 192lSind84(80):15SindLR103:23Cr.L.J,33(FB),(?«lv.Hwperor. 
'(’22) AIR 1922 Cal 124 (127) : 23 Cri L Jour 507, Emperor v. Durga Gharan. 
(Misdirection in the charge to the jury causing failure of justice — Verdict of mur- 
der and sentence of death set aside.) 

•4. (’36) AIR 1936 Cal 73 (80) : 37Cr.L.J.394 : 63 Cal 929, Benoyendra -r. Emperor. 
(’90) 13 JIad 426 (436) ; 1 'V'^eir 290, Empress v. Sami. 

■(’86) 2 "Weir 736 (737), In re Vcmulada Janahi. , 

(’60) 1866 Pun Re No. 60 Cr,.p. 67 (67), Croton v. Najoo. 

•(’66) 1860 Pun Re No. 69 Cr, p. 74 (75), Croton v. Adalut. 

[See (’24) 25 Cr. L. J. 97 (104): 76 IndCas 97 (Posh), Abdul Waliah v. Emperor.] 
4a. (’29) AIR 1929 Mad 667 (668) : 30 Cri L Jour O'!!, Indravtmal v. Evtreror. 
•(’15) AIR 1915 Mad 821 (824) : 16 Cr. L. J. 20, Hi re Basammal. (Accused woman 
of 60 years — Evidence circumstantial — Sentence of transportation for life 
enhanced to death sentence.) 

•-5. (’1-5) AIR 1915 Mad 542 (543, 544) : 16 Cri L Jour 28, Muniandi r. Emperor. 

2Cr.l32. 
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There seems to he some difference of opinion on the question, if 
the age or sex of the accused can, of itself, be a sufficient reason for 
reducing the sentence. It may, however, he safely said that the age of 
the accused is a fact which might well he taken into consideration and 
has been, in fact, taken into consideration in determining the sentence 
to be passed in cases of murder.® 

One view is that the age or sox of the accused is not of itself a 
sufficient reason foi- awarding the lesser sentence.®® “If there arc other 

6. (’37) 1037 M W N 728 (728), Sanliarnn Najjar v. Empcrcr. (Old age is a point 
to be taken into consideration in awarding sentence on the accused but in itself is 
not sufTicicnt for not awarding the death penalty.) 

(’22) AIE 1922 Low Bur 34(35), Nga Ba Thin v. Einpcro7\ (Inadequacy of reason 
why accused dealt such a severe blow — Youth no extenuating circumstance.) 

(’15) AIE 1915 Mad 542 (545) : IG Cri L Jour 28, Ulnniandi v. Emperor. 

(’15) AIE 1915 Mad 821 (823, 824) : IG Cri L Jour 20, In rc BasammaL 
(’ll) 12 Cri L Jour 448 (450) : 11 1. C. 792 ; 1 Upp Bur Eul 87, Nga Tha Kin v. 
Emperor. 

(’27) 28 Cri L Jour 217 (218) : 99 Ind Cas 1017 (Lah), Mangal Singh v. Emperor. 
(Murder by juvenile not wholly deliberate or cold-blooded — Some provocation — 
Lesser sentence to be passed.) 

(’18) AIE 1918 Low Bur 58 (59) : 9 Low Bur Eul 165 : 19 Cri L Jour 648, Chii 
Tha V. Emperor. (Ordinarilyyouthisin itself an extenuating circumstance except 
in cases of extreme depravity.) 

(’28) AIE 1928 Nag 108 (111) : 29 Cri L Jour 400, Shcobalalc Prasad v. Emperor, 
(That the age of the accused was IG years, furnished ground for passing lesser 
sentence.) 

(’2G) AIE 1926 Lah 144 (144) : 26CriL Jour 1373, ilff. Danlanv. Emperor. (Where 
a young girl of 15 years killed her step-son by a stick blow because her husband' 
was ill-treating her the Court sentenced her to transportation for life.) 

(’28) AIE 1928 Lah 855 (S5G) :29 CriLJour C82, E arnamnnw Emperor . (Youth- 
ful accused move tool in the hands of third persons — Death sontence not called for.) 
(’29) AIE 1929 Lah G4 (GG) : 30 Cri L Jour 05, ThaJear Singh v. Emperor. (.4ge- 
of discretion not attained — Death penaltv not to be given.) 

(’31) AIE 1931 Lah 177 (178) : 32 Cri L Jour GS2, Mohan Lai v. Emperor. (Ex- 
treme youth is sutTicient reason for not hanging a murderer.) 

(’33) -ME 1933 Bang 134 (13G); 34 Cri L Jour 835, Mi Hein Emperor. (Murder 
by youth of eighteen acting under instructions and semi-compulsion of elder bro- 
ther — Death sentence commuted.) 

(’24) AIE 1924 Lah Go 4 (G5G) : 2GCr.L. J. 349, PiVf hi v. Emperor. (Youth— Violent 
quarrel — No motive for premeditated murder — Lesser punishment awarded.) 
(’33) AIE 1933 Lah 229 (231) : 34 Cri L Jour 375, Yar Dost Zlohammad v. 
Emperor. (Where a boy of seventeen committed murder without premeditation 
under a sudden impulse, held that he should be given a locus pcenitentice and the 
irrevocable sentence of death should not be passed upon him.) 

6a. (’24) AIE 1924 Eangl79(181):lEang751:25Cr.L.J.1121,MiS7icriv.E;«2Jcror. 
(Accused being woman not conclusive reason for not awarding death penalty.) 
(’40) AIE 1940 Mad 710 (716) : ILE (1940) Mad 254, In rc Cheniia Beddi. 

'(’37) 1937 Mad W N 728 (728), Sanlearan Nayar v. Emperor. 

(’37) AIE 1937 Lah 399 (401) : ILE (1937) Lah 481 : 38 Cri L Jour 879, Gian 
Chand v. Emperor. 

(’3G) AIE 1930 Bang 71 (74, 75) : 37 Cri L Jour 4G3, Nga Kan v. Emperor. 

(’22) AIE 1922 Low Bur 34 (35), Nga Ba Thin v. Emperor. (Youth alone not 
necessarilj^ ground for giving lesser punishment.) 

The following cases deal with the gnestion of age in respect of sentence for iho 
offence of murder : 

(’33) AIE 1933 Cal 1 (2, 3) : 33 Cri L Jour 837 (EB), Prodyot Kumar v. Emperor. 
(Age is a circumstance to bo taken into consideration along with other facts.) 

(’28) 29 Cri L Jour 540 (541) : 109 Ind Cas 364 (Lah), Ismail v. Emperor. (Mur- 
der of a very brutal nature by a youth — Death sentence confirmed.) 

(’28) 29 Cri L Jour 211 (212): 1071. C. 99 (Lah), Muhammad Sultan v. Emperor. 
(In case of brutal and ruthless crime, the fact that the murderer is IS years of 
age is wholly insulficient reason for not imposing sentence provided by law.) 
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reasons wliicli very nearly justify the passing of the lessor sentence 
hut do not quite do so, or wlien it is douhtfnl whether they do so or 
not, then the youth or sex of the criminal may certainly tip the scale 
to the side of mercy.”" This view has been dissented from in the 
undermentioned cases.*^ 

' Delay in hearing the appeal for which the accused were in no 
way responsible has been considered a sufiicient ground for not 
confirming the sentence of death. Carndufl', J., felt oppressed by the 
fact that the convicted persons had had the capital sentences suspended 
over their heads for nearly six months and ho refused to confirm the 
sentences of death.'’ ‘Where, again, the High Court thinlcs it is “wrong 
and improper” that the sentence of death passed on the accused should 
bo carried out, it will refuse to confirm the sonlonco.’” 

In determining whether the sentence is to i)e confirmed, the High 
Court may consider if the commitment and the conviction were liy 
Courts of competent jurisdiction.” 

Satisfactory proof of motive is not always necessary before 
confirming the sentence.’" 

The fact that the accused niurdored Ins si.stor to vindicate the 
honour of his family,’''' or that murder was committed out of a feeling 
of revenge,” are not enough grounds for refusing to confirm the 
sentence of death. 

('2-i) AIR 192't Nn” 29 (.‘12) ; 25 Cri L .Tour I-IT, Stihhwaria v. Emperor. 

(’30) AIR 19.30 Lah .jO (51) ; 31 Cri L .Tour 81, Gchna SarJc.ra v. Emperor. 

(’31) -AIR 1931 Ran? 171 (172) : 9 Rang 81 : 32 Cr. L. .T. Oil, Tin v. Emperor. 
(’33) AIR 1933 Ondh 52 (53) : 31 Cri E Jour 250, Bhawani v. Emperor. 

(’33) AIR 1933 Lah 305 (300) : 34 Cri L .Tour 720, Hari Kishan v. Emperor. 
(yontb led artr.av bv niiscbicvous Hteralurc held no ground for leniency.) 

(’2S) AIR 1023 Lab 531 (532, 533) : 29 Cri L .Tour 1017, Amir v. Emperor. 

(’22) AIR 1922 Nag 05 (00); 22 Cr.E.J. 757; 18 N.L.R. 101, KacUariav. Emperor. 
(’31) AIR 1931 Oudb 89 (89) : 32 Cri L Jour 83, Emperor v. Bharjwan Bin. (Ror- 
son? undorefanding nature of acts done arc liable to extreme penalty of law.) 

(’23) AIR 1023 Lab 855 (850) : 20 Cri L .Tour 032, llarnnmun v. Emperor. 

(’31) AIR 1031 Lab 530 (537) : 32 Cri L .Tour 045, Silmndar v. Emperor. (Youth 
not necessarily sufiicient ground for reducing sentence — But youth possibly inilu- 
enced bv elder associates — Sentence reduced.) 

[iScc (’15) AIR 1915 Lab 237 (238) : 16 Cri L .Tour 107, Wadhawa Singh v. 
Emperor, [Held that the accused was guilty of a foul murder which inspito of 
bis voutb called for the oxtronie penalty of the law.)] 

7. (’22) AIR1922 Nag 05(0G):22Cr.L..T.7b7: 18 N L R 101, Kacharias. Emperor. 

8. (’20) AIR 1920 Nag 401 (403) ; 22 Nag L E 104 : 27 Cri L Jour 955, Madho v. 
Emperor. (The Judges in this c.asc were not prepared to affirm that the tender 
age of an accused is not of if self a sufficient reason for passing the lesser sentence 
— A I E 1922 Nag 05, dissented.) 

[See also (’07) 11 C W N 904 (909) ; 0 Cr. L. J. 154, Emperor v. Jasha Bewa. 
(Girl of sixteen guilty of deliberately killing her husband — Held that in consi- 
deration of her age she should be sontcnced to transportation for life instead of 
the extreme penalty of death.)] 

9. (’13) 14 Cr.L.J. 642 (053) : 21 Ind Cas 832 (Cal), Auiar Singh v. Emperor. 
{Sec also (’30) AIR 1936 Cal 73 (80) : 37 Cr. L. J. 394 : 03 Cal 929, Benoyendra 

Chandra v. Emperor. (Accused under death sentence for about ton months ns 
result of delay and long vacation — High Court will take the fact into considera- 
tion along with other circumstances.)] 

10. (’20) AIR192GNng461(4G3):22NagLR104:27Cr.L.J.955, Madhov. Emperor, 

11. (’79) 2 All 218 (233, 234, 235) (F B), Empress of India v. Sarmulch Singh. 

12. (’17) AIR 1917 Cal 492(492) : 17 Cri L Jour 386, Torap Alt v. Emperor. 

13. (’00) 1860 Pun Ee No. 48 Cr, p. 56 (57), Crown v. Kurmoo. 

14. (’07) 1867 Pun Ee No. 5 Cr, p. 9 (11), Grown v. Jumma. 
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3. Commutation of sentence. — In a case of murder a sentence 
of death should ordinarily he imposed unless there- are mitigating 
circumstances which would justify the Court in awarding the lesser 
sentence prescribed by law.^ See s.367, sub-s. (5). But the Court must 
not pass the more severe sentence when circumstances of extenuation 
exist, merely because the consequences of the crime have been more 
serious than in an ordinary case.® 

The fact that for the murder of one person more than one have to 
be sentenced to death, or that the accused is the only son of his widowed 
mother, or is sincerely penitent and filled with remorse for his conduct,® 
is no ground for commuting the sentence.'*’ Similarly, douht as to the 
guilt of the accused is a ground not for awarding the lesser punishment 
but for acquitting the accused.® 

It has been seen in Note 2 above that Carnduff, J., refused to 
confirm the sentence of death on account of the delay in confirming 
such sentence; the Nagpur Judicial Commissioner’s Court has expressed 
its agreement with the view expressed by that learned Judge.® The 
Sind Judicial Commissioner’s Court, while distinguishing the above 
case, however, says, “in the case of an ordinary murder, the delay in 
confirming a sentence of death may perhaps be taken into considera- 
tion.’’*' Where an accused was once sentenced to death, but the High 
Court quashed the conviction on the ground of want of territorial 
jirrisdiction, and the accused was for a second time sentenced to death 
by a Court of competent jurisdiction, the High Court of Lahore 
commuted the sentence of death to one of transportation for life on the 
ground that the second trial was for an offence committed four and a 
half years ago.® 

Where murder is committed under grave provocation but not 
under grave and sudden provocation, the accused will not be free from 
legal responsibility for murder; yet the High Court in such a case will 
commute the sentence of death to one of transportation for life.® An 


Note 3 

1. (’23) AIE 1923 Lali 598 (599) : 24 Cri L Jour 935, Waryavi Singh v. Emperor. 
(’30) AIR 1930 Pat 252 (255) : 31 Cri L Jour 727, Khudu Bajah v. Emperor. 

(’28) 29 Cri L Jour 540 (541) : 109 Ind Gas 364 (Lah), Ismail v. Emperor. 

(’32) AIR 1932 Sind 201(205, 206) : 26 Sind L R 302 : 34 Cri L Jour 147, Pharho 
Shahwali v. Emperor. 

(’32) AIR 1932 Lah 245 (246) : 33 Cri L Jour 576, Amir Singh v. Emperor. (In 
cases of premeditated, cold-blooded and brutalmurder, onlydeath sentence should 
be awarded.) 

2. (’37) AIR 1937 Rang 466 (467) : 39 Or. L, J. 137, Ega Saio v. Emperor. 

3. (’35) AIR 1935 Cal 591 (594, 595) : 36 Cr. L. J. 1254, Mominuddi v. Emperor. 

4. (’37) AIR 1937 Pat 497 (499) ; 38 Cr. L. J. 1007, Kuar Koeri v. Emperor. 
(’36) AIR 1936 Gal 227(230):37 Gr.L. J. 676:63 Cal 1089, BhaJda Blmsan v. Emperor. 
(’16) AIR 1916 Lah 403 (410) : 1916 Pun Re No. 12 Cr : 17 Cr. L. J. 267, Kaimi 

V. Emperor. 

5. (’26) AIR 1926 Nag 368 (370) : 27 Cri L Jour 731, Dadi Lodhi v. Emperor. 
(’30) AIR 1930 Pat 247(252) : 9 Pat 474 : 31 Cr.L.J. 721, Soharai Sao v. Emperor. 
(’30) AIR 1930 Pat 252 (255) : 31 Cri L Jour 727, Elmdu Bajah v. Emperor. 

6. (’13) 14 Cri L Jour 642 (653) : 21 Ind Gas 882 (Cal), Autar Singh v. Emperor. 
(’26) AIR 1926 Nag 461 (463): 22 NagLR104: 27 Cr.L.J. 965, Madhoy. Emperor. 

7. (’30) AIR 1930 Sind 225 (244): 31 Gr.E.Z .lQ2Q,MohammadYicsif y. Emperor. 

8. (’26) AIR 1926 Lah 582(584); 7 Lah 396: 27 Gr.L. J.1168, Buta Singh y. Emperor. 

9. (’16) AIR 1916 Oudh 138 (138) : 17 Cri L Jour 190, Puran v. Emperor. 
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accused killed his brother-in-law, a lad of eiglit years, under the belief 
that the deceased was helping in the infidelity of his wife. Yet the 
murder not having been committed under the “immediate influence” of 
provocation induced by that belief, the High Court of Calcutta^'^ con- 
firmed the sentence of transportation for life but expressed the view that 
the Government might consider the question of reduction of sentence. 

Where the accused at the time of the murder was “suffering from 
menial derangement of some sort,” but was not by reason of such 
unsoundnoss of mind incapable of knowing the nature of his act or that 
ho was doing what was cither wrong or contrary to law, it was held 
that he was entitled to every indulgent consideration though guilty of 
•murder.” Thus, whore, because they cried and vexed him the accused 

(’32) AIR 1932 Lnb 3G9 (370) : S3 Cri L .Tour 3.38, AbchiUa v, J-'inpcror. (Grave 
provocation snfiiciont to juftify lesser pcnnlly.) 

(’23) AIR 1923 Lali 403 (109) : 2.3 Cri L .Tour 293, Partaha v Emperor. (Require- 
ment as to grave and sudden provocation not satisfied — But accused having lost 
bis temper and in view of his youth, fcntence reduced to transportation for life.) 
(’33) AIR 1933 All .333 (.333) : 35 Cri L Jour 232, Shea Baran Smgh v. Emperor. 
(Aceused having illicit connection with deceased for 11 years— Deceased changing 
paramour — Provocation, held sufficient to commute sentence to one of transpor- 
tation for life.) 

(’IG) AIR 191G Mad 833 (83.3) ; IG Cri L Jour Oil, In rc KrushnoKaribo. (A pro. 
vocation though insufficient to bring the c.ase within exception to >S. 300, Penal 
Code, may still he sufficient for the reduction of sentence.) 

(’GG) ISGG Pun Rc Xo, 105 Cr, p. 103 (101), Grown v. Sotcaroo, (Want of pronio- 
dit.ation, absence of deadly weapon, and a violent altercation which made him 
cxcc-sivcly angry liotweon the accused and the deceased, his wife, whoso death 
was caused, were hoid to ho good grounds for the Court commuting the sentence 
of death into one of transportation for life.) 

[Sec (’20) AIR 1920 All 199 (200) : 21 Cr.L. J. G07, Goshain v. Emperor. (Deci- 
ding factor between murder and culpable homicide i.s suddenness of provocation.) 
(’32) -VIR 19.32 Lah 302 (303) : 33 Cri L .Tour 577, Hari Singh v. Emperor. 
(Provocation though not sufficient to reduce guilt of accused to offence under 
S. 30l held sufficient ground for not sentencing him to death.)] 

[See cdso (’32) AIR 1932 Lah 438 (410) : .34 Cri L .Tour 94, JammaEaieh Moho- 
v:ad\. Emperor. (Mother with young daughter behaving shamelessly in running 
away with her paramour — Paramour suspected and killed — Provocation held 
not to bo grave and sudden inspife of pangs of shame and humiliation — Death 
sentence confirmed.) 

(’,30) AIR 1930 Mad 972 (973) : 53 Mad 861 : 32 Cr.L.J. 2U,Kolanda Nayakm 
V. Emperor. (Wlierc the murder by a juvenile was not wholly deliberate or 
cold-blooded and there was some legitimate provocation rankling in his mind, 
lesser .sentence was passed.)] 

10. (’01) 23 Cal 013 (G20) ; 5 Cal W N CG5, GhaUi Pramanil: v. Emperor. 

11. (’9G) 23 Cal G04 (COO), Queen-Empress v. Eadar Nasyer Shah, 

(’31) 1931 Mad W X 719 (723), Narayanastoamy v. Emperor. (Accused not 
insane, but committing murder when said to have been possessed and inspired 
by God and whirling round — Death sentence reduced to transportation for life.) 
(’S3) AIR 193.3 Lah 123 (124) ; 34 Cr. L. J. 909, Mitha v. Emperor. (Mental 
unhingement though not sufficient to bring case within S. 81, I. P. C., may 
justify redaction of sentence.) 

(•32) .UR 1932 AH 233 (23G) : 33 Cr. L. J. 714, Emperor v. Panoha. (Accused, a 
person of -n-eak intolleot, subject to fits and not possessed of a normal mind 
committing murder — Sentence reduced to transportation for life.) 

(’32) AIR 1932 Oudh 18 (21) : 7 Luck 341 : 33 Cr. L. J. 163, Bamadhin v. 
Emperor. (Accused mentally not normal — Murder committed in moment of 
extreme excitement — .Sentence reduced.) 

(’33) AIR 1933 Rang 144 (14G) : 34 Cr. L. J. 791, Nga Kan Tha v. Emperor, 
(’14) AIR 1914 Upp Bur 31(33) : 2 Upp Bur Rnl 28: 16 Cr.L.J. 9-5, Nga Kan Ela 
V. Emperor, 
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Section 376 killed his own children of whom he was very fond, at a time when he 

Note 3 -v^-as suffering from fever and w'as consequently irritable and sensitive 

to sound, it was held that he w'as guilty of murder and that the sentence 
of transportation for life would satisfy the ends of justice.^’ Similarly, 
W'here the medical opinion was that the murder was perhaps committed 
in fost febrile lunacy under the foolish belief that some one had done 
an injury to the accused, the sentence of death was commuted.’^ 

Akin to these is the case where a person who is not suffering from 
any menial derangement brought about by provocation or disease, 
commits a murder in the honest and strong belief, though superstitious, 
“absurd and unfounded,” that witchcraft was practised upon his wife 
or children as a result of w'hich they took ill, and that it is only the 
murder of the supposed w'itch that w'ill cure them. In such cases it 
cannot be said that the accused was by reason of unsoundness of mind 
incapable of knowing what he was doing was wrong, or contrary to law. 
They arc cases of deliberate and intentional murder. But such belief is 
to bo taken into account and some distinction should be made “between 
such cases as these and cases in which deliberate murder has been 
committed from baser motives.” The distinction that is made is in the 
sentence jjassed and the death sentence will be commuted to one of 
transportation for life.^‘ 

■Where the dead body has not been found, some Judges have 
awarded the lesser sentence. “As the body was not actually found, wo 
think the .Tudgo exorcised a proper discretion in not passing the sentence 
of death,” said their Lordships in Queen v. Buclchtrnddcen.^^^ In the 
undermentioned case^® the Allahabad High Court altered a conviction 
under S. 302 into one under S. 307 of the Penal Code on the ground that 
the dead body not having been recovered, the fact of death was not 
proved beyond doubt. In a later case decided by the same High Court 
where the corpse was not found and the fact of death was proved by the 
retracted confession of the accused and by no other substantial evidence, 
l\Iukerji, J., was for commutation, while the other two learned Judges 
were for contirmation of the sentence of death. 

■Where the evidence was enough to convict the accused of murder, 
yet there was doubt as to the precise p)art taken by the accused in the 
murder, it was thought “safer” to remit the capital sentence and pass 

[See (’32) AIR 1932 Cal G5S (6G0) : 33 Cri L Jour 47G (SB), Mabajjan Bibi v. 
Empei'or. (Accused Jed to desparation owing to starvation killing her own 
child — No evidence that when committing the deed accused was insane — 

• Punishment of transportation for life held sufficient.)] 

[Sec however (’31) MR 1931 Oudh 77 (79) : 32 Cr. L. J. 327, Mahomed Islam v. 
Emperor. (Accused was shown to have been eccentric in the past and had very 
inadequate motive for the murders — Held, that there were not sufficient grounds 
for not passing death sentence.)] 

12. (’So) 10 Bom 512 (518), Qiiccn-Empress v. Lahshman Dagdu. 

13. (’89) 12 Mad 459 (4G1) ; 1 Weir 42, Queen-Empress v. Vcnliataswavii. 

14. (’GG) G Suth W E Cr 82 (82), Queen v. Ooram Sung 7 'a. 

(’21) AIR 1921 Pat 63 (GG) : 21 Cr. L. J. G03, Mata Ho v. Emperor. 

14a. (’69) 11 Suth W R Cr 20 (20). 

15. (’24) AIR 1924 All G62 (G63) : 25 Cr. L. J. 900, Bandhu v. Emperor. 

16. (’25) AIR 1925 All 027(631, 637) : 20 Cr.L.J. 1431 (FB), Baggha v. Emperor. 
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oiiG of transportation for life.*' But the guilt of an accuscil cannot be 
■consiclorecl greater than that of liis accomplices merely because he has 
struck the fatal hlon- or hlou's.'® 

Whore the coiulition of the convict was such that if he were 
hangefl decapitation would ensue owing to an aperture in the neck 
communicating with the larynx, the High Court commuted the sentence 
of death into one of transportation for lifc.’^ Lapse of time hetween 
commission of an oft’ence and arrest of the accused docs not entitle him 
to a lesser sentence, 'although it may be taken info account in fixing the 
appropriate sentence.-*’ 

Sec also the undermentioned cases.-’ 


17. (16GJ) 1 Sutli W Cr (S (10), Ornrn v. J.Wjco Lall Jhtth. 

18. (’CG) 18CG I’lin Re Ko. G Cr, p. 1 (.■>), Crotni v. T)ittoa. (b'ontcncp of death 
passed a^ninst the neeused commuted to one of ironr-portation for life.) 

19. (’78) 2 Cal E Rep 2Io (21G), In rc Boedhoo Jolahn. 

20. ('37) 1037 Mad W N .771 (.">71), Xarcsiinhani r. Evtfcrcr. 

21. (’33) .MR 1938 R.aii^' -11.3 (US) : -50 Cr. E. .1. G7, Kga Po Thtin v. The Kutn. 
(Crime committed in .a state of drunkennesr, ns re.-iilt of provocation — AItliouj.'li 
provocation is very slight, sontmicc of death should not he passed — Sentence 
reduced to one of transpnrlalion for life.) 

t'37) 1937 MadWX 371 (371,372), jVnrnfiwhnyi v.Ewjcror. (Where thedccenscd 
accused’s wife was n termagant and there were constant quarrels between the 
deceased and the nccu.'od and the murder tool; place during one such quarrel 
without premeditation, death sentence was reduced to transjiortation for life.) 

(’3.3) .VIl! 1933 Cal 391 (.'93) : 3G Cr. E. .T. 1231, ^fominmldi y. Emperor. (Accu. 
sed overcome with pa=~ioii at insults heaped on him by hi* brother — reriod 
betw.:on the idea of killim: f'cttinc into his head and actual killing very short — 
Provocation though not suflicient to convert offence into culpable homicide, held 
sufi'.cien*. to inflict lesser p"nalty.) 

(’73) 21 batli W R Cr 23 (23), Qt'tccn v. Berm Churn. (Transportation for life, f/efri' 
sm'icir nt punishment where murder is unpremeditated.) 

(’GO) 3 i^utli W R Cr 20 (20), Queen v. Khca: Sheihh. (N'o intention to causo 
death but merely a reckless assault with a deadly weapon — Sentence reduced.) 

(’GO) G Hath W P. Cr lO (17), Queer, v. Tanoo. (Murder committed in retaliation 
for an injury lather than under the inthicnee of any worse passion — Death 
sentence commuted.) 

(•27) AIP, 1927 All 103 (lOG) : 27 Cr. E. .T. 1392, Aldul Alvnx. Emperor. (Where 
there ha- t.ern some provocation and there is no premeditation, and the crime is 
committed in the heat of pa.ssion, sentence of livansportation for life is enough.) 

(’ll) 12 Cri E .Tour 2M (210) : 10 L C. 119(Lah),7?(ib7iin v. /ii/ipcror. (Misconduct 
of wife who was murdered for same — Suflicient doiiht about the immediate cir- 
cumstances under wliich the crime was committed — Death penalty not awarded.) 

f'21) -MR 1921 .Ml 233 (251) : 27 Cri E Jour 193, Abdullah \. Emperor. (Accused 
irucrant peasants guilty under S.s. 1-19, 302 hy misrepresentatiouR made by one 
whom they Iclievcd was a worker of miracles — Ees.ser .sentence is .sufficient.) 

f'32) AIR 1932 Cal 818 (320) ; 33 Cri E .Tour 72‘2 (FB), Manoranjan v. Emperor. 
{The fact that a murder was committed in his desire to escape, when the offender 
a dacoit wa.s being brought to h.ay is not an extenuating circumslance.) 

(’23) AIR 1923 Oudh 221 (223) : 29 Cri L -Tour 230, Madaru v. Emperor. (When 
a man rusbe.s into a brawl with a heavy hatchol and strikes with all his force one 
of his neighbours, who is unable to defend himself, upon the head with tho 
h.atchet and kills him, then it is not a case for tho exercise of clemency and cap- 
ital sentence should not ho reduced.) 

■(’1-1) .MR 1911 Sind 13G (13G) : 7 Sind E R 118 : 15 Cri E .Tour 501, Emperor v. 
r.r.him Khan. (The so-called Baluch custom justifying murder for suspicion ns 
to uncha=tity i.s no ground for mitigation of sentence.) 

(’33) AIR 193-3 Bang G1 (Gl) 31 Cri L .Tour C99, Nga Scin Tun v. Emperor. 
(Dacoity — Death caused by one of the dneoits other than appellant — General 
disregard of human life not present — Sentence reduced.) 

(’32) AIR 1932 Pat 209 (212) : 11 Pat 280 : 33 Cr. L. J. 574, Bihayat Singh v. 
Emperor. (Brutal and premeditated and concerted assassination — Sentence of 
death confirmed.) 


Section 376 
Note 3 



2104 HIGH COURT’S POWER TO CONFIRM SENTENCE, ETC, COH,27. 


Section 376 
Note 5 


5. May annul the conyiction. — The High Court will annul the 
conviction though the verdict of the jury was unanimous and there 

(’24) AIR 1924 Nag 119 (120) : 25 Cr. h. J . 63, Dliania Eunhiv. Emperor . (Where 
a woman in order to hide her shame, murders her newiy born illegitimate child 
there are mitigating circumstances sufficient to reduce the penalty of death very 
much below transportation for life ; so also father killing illegitimate child born 
of him to his own sister — Sentence of death commuted.) 

(’23) AIR 1923 Nag 251 (254, 255) : 24 Cr. L. J. 570, Manjoo v. Emperor. (W^here 
appellant constituted himself a tribunal and decided that making a charge of 
paternity against him was an offence imnishable with death and he carried out 
the sentence himself, a sentence of death confirmed as being proper one.) 

(’28) AIR 1928 Lah 93 (94) ; 28 Cri L Jour 9G6, Preman v. Emperor. (Sudden and 
unpremeditated attack — Fatal blows inflicted in heat of passion upon a sudden 
quarrel — Lesser sentence awarded.) 

(’28) AIR 1928 Lah 913 (914) : 30 Cri L Jour 571, Gaman v. Emperor. (Murder 
occurring suddenly after mutual abuse — Accused not belonging to a turbulent 
class — Lesser sentence substituted.) 

(’27) AIR 1927 Lah 516(518):29 Cr.L.J.35, Nihal Singh v. Emperor. (Sudden quarrel 
— Elements of premeditation or jrreparation absent — Lesser sentence proper.) 

(’22) 23 Cri L Jour 140 (141) : 65 Ind Gas 572 (573) (Lab), Ghaji v. Emperor. 
(Woman of depraved character — Refusal to allow husband to have sexual Inter- 
course — Murder by husband — Lesser punishment awarded .) 

(’30) AIR 1930 Lah 154 (155) ; 31 Cr.L. J. 731, Bhana Mai v. Emperor. (Assault 
followed sudden quarrel without premeditation — Accused belonging to peaceful 
trading class — Extenuating circumstances — Death sentence commuted.) 

(’30) AIR 1930 Lab 171 (172) ; 31 Cri L Jour 759, Kliamm v. Emperor. (Murder- 
of wife who continued intimacy with paramour iuspite of repeated reprimands — 
Sentence commuted to transportation for life.) 

(’25) AIR 1925 Lah 584 (586) : 2G Cri L Jour 1133, Gulah v. Emperor. (Two- 
accused — One striking blow — Other not striking but present and acting under 
the influence of former — Latter’s sentence reduced to one of transportation for life.)- 
(’32) AIR 1932 Lah 500 (501) : 33 Cri L Jour 497, Lachminarain v. Emperor, (No 
immunity from capital punishment on ground of accused belonging to a parti- 
cular community or sect.) 

(’33) AIR 1933 Lah 434 (435) : 34 Cri L Jour 711, Bhagwana v. Emperor, {Party 
fight not started by accused — Sentence reduced.) 

(’33) AIR 1933 Lah 718 (720) : 34 Cri L Jour 1251, Mt. Sardaran v. Emperor. 
(Illiterate woman causing death of child being urged by superstition — Lesser- 
penalty to be imposed.) 

(’29) 1929 Mad W N 789 (790), Snbbiali Thevan v. Emperor. (Sentence of death 
commuted into one of transportation for life ns crime was result of sudden quarrel 
and some provocation.) 

(’31) AIR 1931 Lah 538 (539): 32 Cri L Jour 1633, Shersingh v. Emperor. (Origin 
of the assault being in obscurity, death sentence was commuted into one of trans- 
portation for life.) 

(’32) AIR 1932 Lah 5 (7) : 33 Cri L Jour 13i,Bhawal v. Emperor. (Complainant’s 
side deliberately iirovoking conflict and no previous intention on the part of the 
accused to kill anybody — Proper sentence would be one of transportation for life.) 
(’32) AIR 1932 Lah 14 (IG) : 32 Cri L Jour 1118, Bahman v. Emperor. (Wife 
going to father’s house to inquire after his health but without husband’s per- 
mission and refusing to depart with him at once — Husband annoyed and mur- 
dered her — No provocation.) 

(’32) AIR 1932 Lah 189 (192) : 33 Cr. L. J. 457, Tara Singh v. Emperor. (When 
all the accused joined in beating the deceased mercilessly but it was not sho^^•n 
who inflicted the fatal blow, the accused may be sentenced to transporation for 
life instead of death.) 

(’17) AIR 1917 Lah 22G (230, 231) : 1917 Pun Re No. 28 Cr ; 18 Cri L Jour 8G8, 
Pal Singh v. Emperor. (Drunkardness may be sufficient ground for not award- 
ing death penalty.) 

(’66) 1866 Pun Re No. 41 Cr, p. 47 (47), Grown v. Boodh Das. (Do.) 

(’18) AIR 1918 Bom 212 (214) : 19 Cr. L. J. 593, Hari Bamji v. Emperor. (Sub- 
stantial part of the evidence which the ju-osecution relied upon was evidence 
recorded without an oath or affii-mation ns required by the Oaths Act — Death 
sentence was commuted to one for transporation for life.) 
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was 110 iiiisdirectiou,if tlie evidence is not enough to sustain a conviction 
for murder.* Thus, where tlierc were no eyc-witnosses to the murder! 
and there was a real doubt as to the identification of the accused and 
the retracted confession of the accused did not appear to be free and 
voluntary, the High Court annulled the conviction and acquitted the 
accused.” Where, again, the solo evidence on which the conviction was 
based was the uncorroborated testimony of an accomplice, the conviction 
was annulled.® Similarly, where suspicion fell upon the accused on 
account of certain ill-feeling between them and the deceased, and the 
case depended solely on the evidence of the servant of the deceased, 
it being doubtful whether the servant could recognize the assailants, 
the High Court annulled the conviction and set the accused free.'* 

5. "Conyict the accused of any offence,” — Under s.28S of 
the Code of 1872, the High Court was empowered to “ annul the 
conviction and order a now trial .” This was interpreted to mean that 
the High Court could only order a new trial after annulling the 
conviction, but could not “convict the accused for any other offence of 
which the Sessions Court might have convicted him.”* But under the 
present section the High Court is empowered to annul the conviction 
and convict the accused of any other offence of whicli the Sessions Court 
might have convicted him and whicli the evidence on record would 
warrant. Thus, when the evidence on record showed that the accused 
took no actual jiart in the murder but that he heljied in the disposal 
of the dead body and other articles, the High Court acquitted him of 
the charge of murder, but convicted him under s, 201 of the Penal 
Code.” Where the intention to kill was notclearly proved, the conviction 
for murder was annulled and altered into one for an offence under 
S. 220 of the Penal Code.® See also the undermentioned casos.^ 

6, New trial. — After annulling the conviction the High Court 
may order a now trial and send the case to the Court of Session. 
Where the evidence is incomplete and further evidence is fell necessary 


Note 4 

1. (’33) AIR 193.3 Cal -126 (429) : 34 Cri L .lour 533 (SB), Emperor v. Asraf AH. 
(Ec-4rial need not Iw ordered.) 

2. (’28) 29 Cr. L. .T. 833 {831):111 Ind Cas SS-O [Cal), Emperor wPanchuMondal. 

3. (’73) 20 Suth W E Cr 19 (20, 21), Queen v. Bamsodotj Ghuchcrhulty. 

4. i’SS) AIR 1938 Cal 220 (221,222):39 Cr.Ii. .1. 541, Kiimarish Chandra v. Emperor. 

Note 5 

1. (’77) 1 Bom 039 (G40, G41), Ecg v. Balappa. 

(’GO) 5 Sutli W R Cr 41 (42), Queen v, SAri/iA SoZiwi. (Case under the Code of 18G1.) 

2. (’13) 14 Cri L .Tour 278 (280) : 19 I C 710 : 1913 Pun Re No. 8Cr, Mohammad 
Shah V. Emperor. 

3. (’28) AIR 1928 Cal 430 [iB2,4S5]:2liCt.Jj.J.olG,na:raiGulKlian\. Emperor. 

4. (’37) AIR 1937 Rang 400 (4G7) : 39 Cri L Jour 137, NgaSam v. Emperor. (Hus- 
band stabbing his wife fatally on the latter’s affirmation ns to her cohabitation 
with another man — Provocation held to bo grave and sudden — Conviction altered 
from S. 302 to S. 301, I. P. C.) 

(’19) AIR 1919 Lah 256 (259) : 1919 Pun Eo No. 21 Cr : 20 Cri L .Tour 635, 
Earr.am Singh v Emperor. (Conviction altered from S. 302 to S. 394,1. P. C ) 
(’19) AIR 1919 Liih 375 (380) ; 1919 Pun Be No. 24 Cr : 20 Cri L Jour 711, BaAol 
Singh V. Emperor. (Conviction altered from Ss. 302/34 to 325/109, 1. P. C.) 
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Section 376 for giving judgment, a new trial may be ordered.^ Where an accused 

Note 6 .was tried for murder without any pleader or advocate having been 

appointed to defend him and where the difficulties appearing in the 
evidence had not been cleared up in the course of cross-examination, 
either by the accused himself or by the Judge, and the High Court felt 
it difficult to confirm the sentence of death on the evidence before it, 
a re-trial was ordered.^ Where the Judge i)ractically withdrew the 
case from the jury by so summing it up as to make the jury register 
merely his own opinion, it was held that there M’as no proper trial and 
that there should be a new trial.® See also tbe undermentioned cases.'* 


Section 377 377/^ In every case so submitted, tbe confir- 

Confirmation of new matiou of tbe seutence, or any- new 

sentence to be signed ^ 

by two Judges. SGiitence or order passed by the 

High Court, shall, when sucb Court consists of two or 
more Judges, be made, xiassed and signed by at least 
two of them. 

1, Non-compliance with the section — Effect. — Where the 
Court consists of two or more Judges and the order of confirmation of 
sentence of death is only passed by one of them, the sentence of death 
is not validly confirmed but remains submitted to the Court which 
has to dispose of the same under Ss. 375 to 379.^ 

2. “ New sentence or order.” — The new sentence or order 
referred to in this section refers to the powers of variation of the 
sentence etc., conferred by S. 376.^ 


*1882:5.377; 1872:5.290; 1861:5.401. 


Note G 

1. (’3G) AIR 193G Cal 7.3 (84) : 37 Cri L Jour 394 ; G3Cnl929, J?c)i02/c)td7-rtC7jflu- 
dra V, Emperor. 

(’02) G Cal W N 921 (921), King-Emperor v. Danlal Kunjra, 

(’94) 2 Weir 302 (302), In rc Satwi. 4 i/ec. (New trial on a cliflerentchai'ge directed.) 

2. (’IG) AIR 1916 Cal 79 (79, 80) : IG Cri L Jour 481, Emperor v. Mohar Ali. 

3. (’27) AIR 1927 Cal 631 (632, 633) : 28 Cr.L. J. 42, Emperor v. Baja Ali Faldr. 

4. (’37) AIR 1937 Cal 2G9 (273) : 38 Cri L Jour 1018, Sanyaslii Gainy. Emperor , 
(Accused convicted of murder and conspiracy — Conviction on murder charge set 
aside — Occurrence of murder two years before — Likelihood of witnesses confusing 
what they saw at time of occurrence — Accused convicted sepai’ately for conspiracy 
and sentenced to transportation for life — Case not sent back for retrial on charge 
of murder.) 

(’05) 9 Cal W N ccxxviii (ccxxviii), Kangal Mali v. Emperor. (Same officer com- 
mitting accused and holding trial in Sessions Court — Commitment order showing 
that before trial in Sessions Court the Judge had formed a strong opinion in the 
case — Conviction set aside and re-trial ordered.) 

Section 377 — Note 1 

1. (’37) AIR 1937 P C 119 (121) : 38 Cri L Jour 498 : 64 I A 148 : ILR (1937) 
Bom 711 (PC), Fakirav. Emperor. (This case is one which went on appeal to the 
Privy Council from Resident at Hydrabad, Deccan — But S. 377, Criminal 
Procedure Code of Hydrabad is substantially the same as this section.) 

Note 2 

1. (’37) AIR 1937 P C 119 (121) : 38 Cri L Jour 498 : 64 I A 148 : ILR (1937) 
Bom 711 (PC), Fakira v. Emperor. (Obiter.) 
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378/= When any such ease is heard before a 
Procedure in case Bencli of Jiid^cs and siich Judges are 

of difference of 

opinion. equally divided in opinion, the case, 

with their opinions thereon, sliall he laid before 
another Judge, and such Judge, after such hearing as 
he thinlvs fit, shall deliver his opinion, and the judg- 
ment or order 'shall follow such opinion. 

Synopsis 

1. Scope. 

2. Difference of opinion as lo the guilt of the accused. 

3. Difference of opinion as to the sentence to be passed. 

Other Topics (miscellaneous) 

Anomalous results in ivorling the rule. See Note 2. 

Difference ns to guilt — Enlianeementof sentence li_v third duilge. .‘<eo Note 2. 

.Tudicinl etiquette on diflercneo of views. See Notes 2 and 3. 

Points of dificrcnce. Sec Note 1. 

Rctrinl ordered hy the third Judge. See Note 1. 

1. Scope. — Section 377 onnets that any order made on a 
reference under 8.374 sliall be by a Bench consisting of at least two 
Judges. This section provides that, when the Judges constituting the 
Bench arc equally divided in their opinion, the case with their 
opinions shall be laid before another Judge. The Judge to whom the 
case is referred on a difference of opinion is required to deliver his 
opinion “after such examination and hearing as ho thinks fit,” and 
the order or judgment in the case shall follow such opinion. The 
difference of opinion may bo either as regards the guilt or innocence 
of the accused or as to the approprinlo sentence to bo passed. In 
cither of these cases, the section requires the reference to bo made to 
another Judge^ who is entitled to jiass any order he thinks proper 
including an order directing re-trial of the accused.- 

2. Difference of opinion as to the guilt of the accused, — 
Where a Bench was equally divided in its opinion as to the guilt of the 
accused, Jlr. .Justice Jlahmood of the Allahabad High Court felt that the 
order should be one of acquittal “without the necessity of either a remand 
or a dissentient opinion being recorded.” While admitting that this 
section rendered it necessary for the case to bo placed before another 
Judge in this circurastauco, he observed • 

"I cannot help feeling that, as n matter of judicial etiquette, when one Judge 
differs from liis brother Judge on a pure question of the weight of evidence as to 
the propriety of a conviction, the opinion of the Judge who is in favour of acquitlnl 

should prevail — at least as a general rule I have always felt that the 

deliberate opinion of one Judge in favour of acquittal upon a grave question of the 
weight of evidence in a ease heard by a Bench consisting of only two Judges should, 

* 1882 : S. 378; 1872 and 1861— Nil. 

Section 378-^ Note 1 

1. See (’86) 1886 Bat 229 (241), Queen-Empress v. Nepal. 

2. (’21) AIR 1921 Had 679 (681): 23 Cri L Jour 697, In re Nainamalai Eonan, 


Section 378 
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ipso facio, constitute in most cases a sufScient reason for creating such a serious 
doubt that the benefit of that doubt should be given to the prisoner.”! 

In the undermentioned case,^ Edge, C. J., disagreeing -ndth the 
above viev: observed that the view of Mahmood, J., involved the 
subordination of the opinion of the Judge who was for conviction, to 
that of the Judge who was for acquittal, apart from its being opposed 
to the statute, as admitted by that learned Judge himself. He further 
observed ; 

‘‘I know of no rule of judicial etiquette which prescribes that a Judge, in a 
capital or any other case, should subordinate his judgment to that of his brother 
Judge.” 

The working of this section has often led to anomalous results. 
Where, on the evidence of a lad of 18 j’^ears, Subramaniya Iyer, 
Offg. C. J., was for confirming the conviction for murder, Boddam, J., 
was for acquitting the accused. Bhashyam Aiyangar, J., to whom the 
case was referred on account of this difference of opinion, agreed with 
Subramaniya Iyer, Offg. C. J., as regards the conviction, but differed 
from him as regards the sentence. The Officiating Chief Justice was for 
commuting the sentence of death to one of transportation for life on 
the ground that the accused committed the murder in consequence of 
the deceased attemisting to blackmail him, but Bhashyam Aiyangar, J., 
passed the sentence of death, without even considering the extenuating 
circumstance referred to by Subramaniya Iyer, Offg. C. J.® This, it is 
submitted, is a very hard case. If Boddam, J., had agreed entirely 
with Subramaniya Iyer, Offg. C. J., both as regards the conviction 
and the sentence, thus taking a more unfavourable view to the accused, 
the lesser sentence of transportation would undoubtedly have been 
passed. The fact that one of the learned Judges took a view entirely 
favourable to the accused resulted in a reference to the third who 
passed the sentence of death. While the sentence passed by Bhashyam 
Aiyangar, J., was perfectly legal under the Code, it is most respectfully 
submitted that it gives rise to the anomaly that a more unfavourable- 
view to the accused on the part of Boddam, J., would have saved his 
life. Indeed, the accused in this case lost the benefit of the Officiating 
Chief Justice’s judgment as regards the sentence, and the benefit of 
Boddam, J.’s judgment as regards the conviction. The course adopted' 
by Carnduff, J., in similar circumstances, of passing the sentence of 
transportation for life, even when the Judge who confirmed the 
conviction was for passing the sentence of death, is, it is submitted, a 
very salutary one.^ 

3. Difference of opinion as to the sentence to be passed, — 

It has been held that when the difference of opinion is as to the- 
appropriate sentence to be passed, one Judge favouring the death 
penalty, and the other recommending that transportation for life: 

Note 2 

1. (’86) 1886 All W N 27o (276, 277), Empress v. Debisingh. 

2. (’87) 1887 All W N 125 (127), Empress v. B%indu. 

3. (’04) 27 Mad 271 (290) : 1 Cri L Jour 641 : 2 Weir 203 : 14 Mad L Jour 226, 
JRamasivaviy Goimdan v. Eviperor, 

4. (’13) 14Cr.L.J. 642 (646, 649, 653): 211. C. 882 (Cal), Auiar Singhv. Emperor^ 



cn.27.1 MAGISTIIATE XOX EMPOWEnED TO ACT UKDEE S.5G0 2109 

would mcot the ends of justice, the difTeronce of opinion itself would Section 378 

be n sufiicient ground for bolding that the death senlonco should not Note 3 

bo passed.^ It has, however, been said that it is not an inflexible rule 

and the third Judge to whom the ease is referred is entitled to award 

the death sentence if he thinks it proper. The rule of “judicial etiquette 

and practice” strongly advocated by ;^^alnnood, J., (see Note 2) can lie 

more easily followed in this case, than in a case where the difference 

is ns to the guilt of'tbe accused. 

379 /^ In case.s submitted by tlie Court of Section 379 

Procedure in coses sub- SeSSiOU tO tbc Hiflll CoUl’t fOE 
nultcd to High Court for , _ . 

confirmation. tiiG conurmatiou ol 0 soiitonce 

of deatli. the proper officer of tlic High Court sbnll, 

Tvitbout delay, after the order of confirnuition or 
other order has been made by the High Court, send 
a copy of the order, under the seal of the High Court 
and attested "^'ith his official signature, to the Court 
of Session, 

380 . Where proceedings are submitted to a Section 380 

Procedure in cases sub- Magistrate of the fir,st class or 

rmpote^cd^to''ac?unL°r Sub-diTisional Magistrate as 
section 562. providcd by section 562, such 

Magistrate may thereupon pass such sentence or 
make such order as he might haTC passed or made if 
the case had originally been heard hy him, and, if he 
thinks further inquiry or additional evidence on any 
point to he necessary, he may make such inquiry or 
take such evidence himself or direct such inquiry or 
evidence to he made or taken. 

Synopsis 

1. Legislative changes. 

2. Power of the first class Mugistrotc or Sub-divisional 

Magistrate to remand. 

3. Power of the first class Magistrate or Sub-Divisional 

Magistrate to acquit. 

3a. Power of the first class Magistrate or Sub-divisionol 

Magistrate to refer under S. 435. 

4. Appeal. See S. 408 Xoto 5. 

i. Legislative changes. — Section 380 of the Code of 1882 which 
dealt with the confirmation by Sessions Judges of sentences of 
imprisonment for a term exceeding four years, and transportation 

* 1882 : S, 379; 1872 ; S. 301, para. 1; 1861 : S. 383. 

Note 3 

1. (’.30) AIR 1930 Cal 193 (198); 31 Or. L. J. 817, Emperor v. Dulcari Chandra. 

See also S. 429 Note 3. 
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Section 380 
Notes 1-3 


passed tinder S. 34, by the Assistant Judges and Magistrates, has now 
been omitted ; such sentences now come before the High Court on 
appeal, under S. 40S clause (b). The present S, 380 is entirely a new one. 

2. Power of the first class Magistrate or Sub-divisional 
Magistrate to remand. — The first class Magistrate or Sub -divisional 
“Magistrate is not empowered to remand the case to the second class 
or third class Magistrate who submitted the case to him under S. 562. 
Thus, where a second class Magistrate finding the accused guilty of 
voluntarily causing grievous hurt under S, 325, Penal Code, sent the 
case to the District Jllagistrate under the proviso to S. 562, it was held 
that the order of the District Magistrate sending the ease back to the 
second class Magistrate on the ground that S. 562 did not apply to the 
case was illegal. This section enacts that the District Magistrate 
should pass such order as he would have passed if he had oricjinally 
heard the case, and a District Magistrate could not have sent the case 
to a second class Magistrate if he had originally heard it himself.^ 

3. Power? of the first class Magistrate or Sub-divisional 
Magistrate to acquit. — There is a difference of opinion on the 
question if the first class or Sub-divisional Magistrate to whom a ease 
is sent under the proviso to S. 562 is empowered to acquit the accused. 

It may be noted that in the analogous S. 349, where the trying 
Magistrate who is not empowered to pass a sufficiently severe sentence 
is required to submit the proceedings and forward the accused to the 
superior Magistrate, the trying Magistrate is to “record the opinion” 
that the accused deserves a more severe sentence than he can pass. 
But in S. 562 the accused is “convicted” before he is forwarded to the 
superior Magistrate. Under S. 349, the Magistrate is empowered to pass 
“such judgment, sentence or order as he thinks fit and as is according 
to law.” Under this section such Magistrate “may pass such sentence 
or make such order as he might have passed or made if the case had 
originally been heard by him.” In the undermentioned case^ their 
Lordships of the Madras High Court observed as follows : 

“ When a Magistrate of the second or third class submits proceedings under 
S. 349, he does not convict but merely expresses the opinion that an accused person 
is guilty. But when a case is submitted under S. 562 a conviction has first of all to 
be recorded and so when the proceedings reach the Magistrate for disposal under 
S. 380, that Magistrate has to deal with a person who has been convicted and it is 
not a case of the referring Magistrate having merely recorded the opinion that he 
ought to be convicted. Such opinion as the referring Magistrate expresses beingthat 
on the conviction, action should be taken under S, 562. It is our opinion that when 
an accused person comes before a Magistrate under S. 380, he can be treated only 
as a convicted person and that it is not permissible for the Magistrate acting under 
that section to set aside the conviction and to acquit him,” 


Section 380 — Note 2 

1. (’08) 7 Or. L, J. 449 (450) : 4 Low Bur Rul 150, Emperor v. Abdul Lai Skein. 
See also S. 562 Note 15. 

Note 3 

1. (’33) AIR 1933 Mad 728 (729) : 57 Mad 85 : 34 Cri L Jour 1045, Public Prose- 
cutor v. Gurappa Naidu, 
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It has, however, been held in Upper Burma Judicia.1 Commissioner’s 
Court” that the power given to the ilagistrate to pass such sentence as 
he would have passed if he had heard the ease originally himself, 
enables him to acquit the accused. The same view is expressed, though 
as obiter, in an earlier case of the Lower Burma Chief Court, ^ and the 
Nagpur Judicial Commissioner’s Court* has adopted the view of the 
Burma Courts. Support is sought for this latter view in the power 
given to the Magistrate to take additional evidence or make further 
enquiry. On this point the Madras High Court in the said case* observed 
as follows ; 

"It may Le for the purpose of satisfying the Magistrate that it really is a case 
for applying S. 562, anti possibly such evidence (additional evidence) might be taken 
with a view to seeing whether the conviction was correct. Even so, in our view, 
S. 380 does not allow of a Magistrate who acts under it to set aside a conviction.” 

3a. Power of the first class Magistrate or Sub-divisional 
Magistrate to refer under section 43S. — Under this section, a 
Sub-divisional Magistrate to whom proceedings are submitted can only 
dispose of the case in the manner provided by the section. He is not 
competent to make a reference to the District Magistrate under s. 435.* 

4. Appeal. — Sec Section 408 Note 5. 


CHAPTER XXVni. 

Of Execution. 

38 1 . ^ Wlien a sentence of deatli passed by a 
Execution of order Gourt of Session is submitted to the 
passed under s. 376. Higli Court foT Confirmation, such 
Court of Session shall, on receiving the order of 
confirmation or other order of the High Court thereon, 
cause such order to he carried into effect by issuing a 
■warrant or taking such other steps as may be necessary. 

1. Form of warrant of execution. — As to the form of a 
warrant of execution of a sentence of death, see Form 35, Schedule V. 
As to the form of a w'arrant where the sentence is commuted to one of 
transportation or imprisonment, see Form 36, schedule V. 


* 1882 : S. 381; 1872 ; S. 301, para. 2; 1861 : S. 383. 


2. (’15) AIR 1915 Upp Bur 12 (12) ; 29 Ind Gas 663 (663) : 2 Upp Bur Rul 55: 16 
Cri L Jour 535, ilfi Thi Hla v. Mi Kin. 

3. (’OS) 8 Cri L Jour 476 (477, 478): 4 Low Bur Eul 277, Morali v. Emperor. 

4. (’18) AIR 1918 Nag 241 (242), Bhikari Ghamar v. Emperor, 

Note 3a 

1. (’40) 1940 Mad W N 244 (244), Maila Gowda v. Emperor, 


Section 380 
Notes S-i 


Section 381 
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Section 382 


Section 383 


382/^ If a woman sentenced to death is found 
Ppsiponement of ])q iiregnant, the High Court shall 

capital sentence on 1 • 0 ° t 

pregnant woman. ordop the executiou 01 the sentence 
to he iDostponedj and may, if it thinks fit, commute 
the sentence to transportation for life. 

1. Power to postpone. — The power of postponing the execution 
of the sentence of death passed on a woman found to be i)regnant 
should he exercised only by the High Court.^ It may either postpone 
the execution till after the delivery of the child" or, if it thinks fit, 
commute the sentence to one of transportation for life.® 


383.1 Where the accused is sentenced to 
Execution of sentences transportation or imprisonment 

of transporation or impri- . ^ ^ 

sonment in other cases. in cases othep than thosB iiroYideu 
for by section 381, the Court passing the sentence shall 
forthwith forward a warrant to the jail in which he 
is, or is to be, confined, and, unless the accused is 
already confined in such jail, shall forward him to 
such jail, with the warrant. 

Synopsis 

1. “Sentenced to transporation.” 

2. “Shall forthwith forward a warrant to the jail.” 

2a. Accused on bail — Procedure. 

3. When a sentence of transportation or imprisonment commences. 

Olhcr Topics (miscellaneous) 

Sections 58, 59 and 511, Penal Code. See Note 1. 

Sentence for period already undergone in police custody — ^Illegal, See Note 3, 
Sentence of imprisonment in police lock-up — Illegal. See Note 2. 

Sentence to follow and not precede conviction. Sec Note 3. 

i. “Sentenced to transportation.” — A sentence for fcraus- 
IDorfcation maj", under various sections of the Penal Code, be either for 
life or for a lesser period. See also ss. 59 and oil of the Penal Code 
and the undermentioned cases.^ 

* 1882 ; S. 382; 1872 : S. 306; 1861 _ Nil. 

•| 1882 : S. 383; 1872 : S. 302 para. 2; 1861 — Nil. 

Section 382 — Note 1 

1. (’79) 2 Weir 441 (442). 

(1864) 1864 Suth W E Gap Or 1 (1), Queen v. ML Ghiirbliurnec. 

2. (1864) 1864 Suth W E Gap Cr 1 (1), Queen v. Mt. GhurWmrnee. 

(’71) 15 Suth W E Cr 66 (66), Queen v. Panhee Auruf. 

(’79) 2 Weir 441 (442). 

3. (1865) 3 Suth W E Cr 15 (15), Queen v. Tepoo, 

(See (’78) 1878 Pun Be No. 34 Cr, p. 83 (83), Mt, Malali'v. Grown.] 

Section 383 — Note 1 

1. (’04) 1 Cr. L. J. 89 (89) : 1903 Pun Ee No. 31 Cr, Arura v. Emperor. 

(’82) 5 Mad 28 (28) : 1 Weir 30, Kunliussa v. Empress. 

(’01) 1901 Pun Ee No. 27 Or, p. 86 (87), Salar Balsli v. Emperor. 

(1865) 2 Suth W E Cr 1 (1), Queen v. Mooikee Kora. (S. 59, Penal Code.) 
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TTlien an offender is sentenced to transportation he should, under 
this section, be forwarded with a warrant to the jail in which he is 
or is to be confined and, by virtue of s. 5S of the Penal Code, he will 
be deemed to be iradergoing the sentence of transportation during the 
l^eriod of his imprisonment jjrior to actual transportation. 

Under S. 36S, sub-s. (2) of the Code, a sentence of transportation 
should not specify the place to which the person sentenced is to be 
transported. 

2. “Shall forthwith forward a warrant to the jail.” — 
Under S. 541, suh-s. (l), the Provincial Government has to appoint the 
place wherein any person liable to he imprisoned or committed to 
custody under the Code is to be confined, and, under this section, the 
Court passing the sentence should forthwith forward a warrant to the 
jail in which the accused is or is to he confined.^ The words “jail” 
and “prison” do not include a police lock-up, and the Magistrate has 
no power to sentence an offender to suffer imprisonment in a police 
lock-up.^ 

2a. Accused on hail — Procedure. — Where the accused is 
on hail and is not present when the Court ui^holds a sentence of 
imprisonment, the procedure is for the Court to issue a warrant for 
his arrest to a police-officer under S. 77.^ There is no procedure laid 
down by the Code that the Court should ask the sureties to ask the 
accused to surrender.- 

3. When a sentence of transportation or imprisonment 
commences. — There are three cases under the Code in which a 
sentence of imprisonment or transportation may commence on a 
future date : 

(1) Where a person is convicted of two offences at one trial and the 
Court sentences him to suffer imimisonment or transportation for 
each of the offences, the sentences to run consecutively (s. 35). 

(2) W’here a sentence of imprisonment or transportation is passed on 
an escaped convict and the new sentence is not severer in its kind 
than the sentence the convict was undergoing when be escaped 
(section 396). 

(3) "Where a sentence is passed on a person already undergoing a 
sentence of imimisonment or transportation (S. 397). 

(ISGo) 3 Suth W B Or 44 (44), Queen v. Tonooram Main. (Do.) 

(’66) S Suth W B Or 44 (44), Queen v. Shonaullah. (Do.) 

[Sec (1864) 1864 Suth W B Gap Or 35 (35), Queen v. Premcliund.'] 

Note 2 

1. (’02) 29 Cal 286 (297): 6 C W N 254(FB), In re Horace Lyall. (Court as Court 
of reference may forward offender to any jail within its jurisdiction as Court of 

2. (’14) AIB 1914 Low Bur 156 (157): 7 Low Bur Bui 62 : ISCr.L. J. \Q,Emyeror 
V. Po Thin. 

See also S. 32 Note 4. 

Note 2a 

1. (’40) -AIB 1940 All 386 (386) : 41Cr.L. J',741 ; I L B (1940) All 507, Mumtas 
V. ChJiuiwa. 

2. (’40) AIB 1940 All 386 (387): 41 Or. L. J. 741: I L B (1940) All 507, Mumtaz 
V. Ghhuhoa. 


Section 383 
Rotes 1-3 


2Cr.l33, 
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Section 383 
Note 3 


Section 385 


Section 385 


In all other cases, a sentence of transportation or inaprisonment 
will commence from the time it is passed ; ^ and the Court has no 
power to direct that such sentence should commence on a future date.^ 
Nor has the Court power to make a sentence precede a conviction.® 
The reason is that a sentence should folloio and not 'precede a convic- 
tion.®® Thus, it is illegal to sentence an offender for the period already 
undergone hy him in the police custody.'^ 

A sentence of transportation or imprisonment should he definite 
in respect of each offence.® 


JEvery ■warrant for the exeeiition of a 
Direction of war- Sentence of imxirisonment shall be 
rant for execution, directed to the officor In charge of the 
jail or other ]place in which the iirisoner is, or is to be, 
confined. 

1. Warrant for execution of a sentence (omitted) 


385.t When the prisoner is to be confined in 
Warrant with a jail, the Warrant shall be lodged 

whom to be lodged. with the jailoi'. 


* 1882 : S. 384; 1872 : S. 303; 1861 : S. 222. 
■I 1882 : S. 385; 1872 : S. 304; 1861 : S. 223. 


Note 3 

1. (’69) 12 Suth W E Or 47 (48) : 3 Beng L E App Or 50, In re Kishen Soondcr 
ISlt'HfirtcLclictv jee* 

(’80) 7 Cal L E 393(395), Iji re Okhoy Kumar. (Magistrate after sentencing accused 
admitted them to bail — Held such admission to bail did not make sentence one 
to commence at a future time.) 

(’17) AIR 1917 Low Bur 159 (159): 17Cr.L.J. 480 (480), ShinTaung v. Emperor. 
(Sentence of imprisonment under the Prisons Act must commence from date on 
which it is passed — See also S. 541.) 

2. (’68-69) 4 Mad HOE App i (ii). (The Court cannot suspend its own sentence 
pending appeal.) 

(’69-70) 5 Mad H C E App i (i). (Do.) 

[See However (’81) 7 Cal L E 393 (395), In re Okhoy Kuviar. (In this case the 
Magistrate granted bail to enable accused to prefer appeal — Held, that the 
sentence was not to be considered thereby to be one which is to take edect in 
future and is, therefore, not illegal.)] 

3. (’93-1900) 1893-1900 Low Bur Eul 42 (43), Queen-Empress v. Nga Po Mya. 
3a. (’97) 1897 Eat 892 (893), Empress v. Sadu. 

(’33) AIE 1933 Bang 28 (28) ; 34 Ori L Jour 447, Emperor v. Hga Po Min. (It is 
illegal to antedate the execution of sentence.) 

(’23) AIE 1923 Lah 104 (105) : 23 Cri L Jour 593, Dangar Khan v. Emperor. 

(Half the period ordered to be counted as part of sentence — Illegal.) 

(’08) 7 Cri L Jour 453 (453) : 4 Low Bur Eul 152, Emperor v, Tha Hmun. 

4. (’97) 1897 Eat 892 (893), Empress v. Sadu. 

(’07) 5 Cri L Jour 217 (218) (Lah), Baghcl Singh v. Emperor. (But sentence of 
imprisonment until rising of Court good.) 

(’08) 7 Cri L Jour 453 (453) : 4 Low Bur Eul 152, Emperor v. Tha Hmiin. 

5. (’68-69) 4 Mad H C E App xxvii (xxvii). (Single sentence passed on conviction 
of three separate ofiences — ^Illegal.) 

(1864) 1864 Suth W E Gap Cr 35 (35, 36), Queen v. Premchund, 
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386/^^ (1) Whenever an offender has been 
Warrant for sentenced to pay a fine, the Court passing 
levy of fine. gentencB may take action for the 

recovery of the fine in either or both of the following 
ways, that is to say, it may — 

(a) issue a warrant for the levy of the amount 
by attachment and sale of any movable 
property belonging to the offender ; 

(1) ) issue a warrant to the Collector of the Dis- 
trict authorizing him to realize the amount 
by execution according to civil process 
against the movable or immovable pro- 
perty, or both, of the defaulter : 

Provided that, if the sentence directs that in 
default of payment of the fine the offender shall be 
imprisoned, and if such offender has undergone the 
whole of such imprisonment in default, no Court shall 
issue such warrant unless for special reasons to be 
recorded in writing it considers it necessary to do so. 

(2) The Provincial Government^ may make rules 
regulating the manner in which warrants under sub- 
section (i), clause (a), are to be executed, and for the 
summary determination of any claims made by any 
person other than the offender in respect of any 
property attached in execution of such warrant. 

(3 ) Where the Courts issue a warrant to the 
Collector under sub-section (1), clause (1)), such 
warrant shall be deemed to be a decree, and the Collec- 
tor to be the decree-holder, within the meaning of the 
Code of Civil Procedure, 1908, and the nearest Civil 
Court by which any decree for a like amount could be 
executed shall, for the purposes of the said Code, be 
deemed to be the Court which passed the decree, and 
all the provisions of that Code as to execution of 
decrees shall apply accordingly; 


* Code of 1898, original S. 386. 

356. Whenever an offender is sentenced to pay a fine, the Court passing the 
. sentence may, in its discretion, issue a warrant for the levy of 
IV arrant Jor amount by distress and saleof any moveable property bolong- 
tev!/ of fine. ingtothe offender, although the sentence directs that, in default 
of payment of the fine, the ofiender shall be imprisoned. 

1882 : S. 386; 1872 ; S. 307; 1861 : S. 61. 


Section 386 
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Section 386 
Notes 1-2 


Provided that no such warrant shall he executed 
by the arrest or detention in prison of the offender. 

a. Substituted by A. 0. for “Local Government.” 


Synopsis 


1. Amendments in 1923. 

2. Recovery of fine. 

3. “Has been sentenced to pay a 

fine.” 

4. Offender undergoing whole 

term of imprisonment in de- 
fault — Levy of fine. 

5. ‘‘Court passing the sentence.” 

6. “May take action.” 

7. Execution against immovable 

property. 


8. Priority over other debts. 

9. Death of offender. 

10. Attachment of moveable pro- 

perty — Clause (a). 

11. “Belonging to the offender.” 

12. Claims to property attached 

under sub-section (1) (a). 

13. Execution according to civil 
process — Sub-section (1) (b). 

14. Revision. 


Oilier Topics (miscellaneous) 


Ability but unwillingness to pay fine — 
Sufficient special reason. See Note 4. 

Applicability to S. IG, Punjab Land 
Alienation Act. See Note 13. 

Applicability to nil Acts, Regulations, 
Rules or bye-laws. See Note 2. 

Applicability to recoveries under Local 
Boards Act. Sec Note 2. 

Applicability to S, 488. See Note 2, 

Comparison with S. 547 — Discretion. 
See Note G. 

Death of person fined and liability of 
his property. See Notes 9 and 11. 

Deposit by surety for appearance not 
liable for fine. See Note 11. 

Direction of payment to complainant — 
Still Crown debt. See Note 8. 


Executing Court not to question warrant. 
See Note 13. 

Fine, to be specific ns to each offender. 
See Note 3. 

Fine widtten off — Effect of. See Note 2. 
Joint fines on several accused. See 
Note 3. 

Non-applicability toDekkhan Agricultu- 
rists’ Relief Act, S. 22. See Note 13. 
Refund of fine. See Note 4. 

Section G4, 1. P. C. — When bar to reco- 
very of fine. See Note 2. 

Simultaneous execution. See Note 7. 
Suspension of imprisonment in default 
of fine. See Note 2. 


1, Amendments in 1923. — This section has been substituted 
for the old S. 386 by the Code of Criminal Procedure (Amendment) 
Act, XVIII of 1923. The material changes introduced are as follows : 

(1) The word ‘attachment’ has been used in place of the word ‘distress.’ 

(2) A warrant for the levy of the fine may now be issued for execution 

according to civil process against the moveable as well as the 
immovable property of the defaulter. 

(3) Where the offender has undergone the whole of the imprisonment 
awarded in default of imyment of fine, no warrant against his 
properties should issue unless for special reasons recorded in 
writing. 

2. Recovery of fine. — Section 64 of the Penal Code provides 
that whenever an offender is sentenced to paj' a fine, with or without 
imprisonment, it is competent to the Court to direct that, in default 
of payment of such fine, the offender shall suffer imprisonment for a 
a certain period. The undergoing of such imprisonment does not, 
however, operate as a discharge or satisfaction of the order for 
payment of the fine, which may, nevertheless, be levied in the manner 
prescribed by this section,^ i. e. — 

Section 386 — Note 2 

1. (’01) 23 All 497 (498) : 1901 A W N 17G, Emperor v. Sagxoa. 
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(l) by attachment and sale under the provisions of this Co'lc of the 
viovcalilc property of the ofionder. or 
(q 1 by execution by civil procc'^s against his moveable or immovable 
properip or both, or 

(0) by both the above methods. 

There are. however, two limitations subject to which the above 
procedure is to be adopted, viz 

(1) Where the ofTendcr has undergone the tvhole term of imprisonment 
in default, no warrant should be issued for levy of the fine except 
for special reasons to be recorded. 

(2) No fine can be levied after the p<*riod of six years after the passing 

of sentence, or, where, under the sentonce. the orfender is liable to 
imprisonment for a longer period than six years, then after the 
cxiiiratiou of the period.- The mere fact, however, that tlio Court 
has written off a fine as irrecoverable is no bar to its taking action 
under this section within the said ])eriod if it snbscnuently appears 
that the ofionder has acquired the means of paying it.-' 

Where an offender is sentenced to jiay fine only and to impri- 
sonment in default of payment thereof, the imprisonment may be 
suspended to enable the offender to pay the fine in instalments or on 
a future date." 

The provisions of this section liavo bren declared to ajiply — 

(1) to the levy of all fines imposed under the antliority of any Act, 
Ilcgniaticn, Ilnlc, or bye-law, in the absence therein of any specific 
provision to the contrary,'' 

(2) to the recovery of the amount of mainlenance ordered to bo paid 
under S, 

(’To) Ent 01 (02), Jteg. v. Giilah Cl.aniL (Aw.-ird of iinpri'onmont in tlcl.ault 
of i-s;. of fine inipo-ed uinler onaotinent'- pa»'C<l after General Clauses Act 
1 of isfi-- caj’.'.o into opcr.ation lec.al.) 
flrC'j) t! Suih W n Cr Letter- 10 (10). 

(I'-OO) .‘^nth W 2i Cr Lr iters 21 (21). 

(ISO-S) :i fSijth V,' Is Cr Cl (G2), Queen v. Modosrooduntlcy. (I’er Kemp and .Tack- 
son, T.I., Soton-Karr, T., di-'senting.) 

2. Sep Section 70 of the Penal Code. 

{'~1) IfiSt lint 207 (207), Qui'cn-KiK]>rcss v. Gnnu Snhhnrnvi. (The liability for 
.any Fcntencs of iinpri-onment awarded in default of payment of fine continues, 
ho-vevor, after the eipiration of the six veare.) 

2b. (’00) -1 Cr. L. T. -lot (101) : lOOG A W N 27o : 3 A L T 618, Lalifitl Husain 
T. Huniiaz Alt Khan. 

3. Pee Section tidS. 

4. Gcncr.al Clauses .^ct (X of 1807), S. 2-7; 

The I’enrjBl General Clauses Act (.\ct I of 1600), S. 20; 

Bomhay General Clauses Act (Act I of 1004), S. 2G; 

The L'nited Provinces General Clauses Act (Act I of 1001), S. 25; 

The Punjab General Clauses Act (Act I of 1808), S. 23; 

The Burma General Clauses Act (.\ct I of 1608), S. 25; 

A=:-am General Clauses Act (Act II of 1015), S. 28; 

The Central Provinces General Clauses Act (Act I of 1914), S. 24; 

Itegulation m of 1870, S. 35; 

Bcgul.alicn III of 1901, S. 01. 

[See iio«c\er (’72) 17 Suth tV It Cr 7(8), Government v. Jwiglce Bcldar. (S. 5 of 
General Clauses Act, 1808, applies to lines imposed under any Act thereafter to 
be passed and has no application to the Abkari Eevenue Act of 1850.)] 

5. Section 488, sub-section (3). 


Section 386 
Note 2 
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Section 386 
Notes 2-4 


(3) to the recovery of all moneys orderecl under this Code to be paid 
but for •5\'hich no method is otherwise expressly ijrovided for.® 
Thus, the recovery of compensation amount ordered to be paid 
under s. 250, or of costs ordered to he paid under S. 148, or of the 
court-fees or process-fees ordered to be paid under s. 540A, may all 
bo recovered in the manner provided by this section, 

(4) to the recovery by the Local Board under S. 221 of the Madras 

Local Boards Act, XIV of 1920, of any fee, toll, compensation or 
damages duo to it.^ 

Where money found on an accused person at the time of his 
arrest is taken and placed in the custody of the Court, it has been 
held that the Court at the time of convicting and sentencing him 
can impose a fine and order that the fine should be recovered by 
confiscation of the money under S. 517.® 

3. “Has been sentenced to pay a fine.” — Before a warrant 
can be issued under this section it is necessary that the Court issuing 
the warrant should have sentenced the offender to pay a fine. So, a 
Court cannot, for instance, issue a warrant, merely on a report of a 
Railway Traffic Inspector to the effect that damage has been done to 
the railway carriage and that it should he recovered.^ 

A sentence of fine should be specific as to each offender fined.® 
It is not proper to sentence two or more offenders to pay a fine jointly.® 
See also Ss. 03 to 70 of the Penal Code. 

4. Offender undergoing whole term of imprisonment in 
default — Levy of fine. — Under the section, as it stood before the 
amendment of 1923, the Court could issue a warrant for the levy of 
fine oven though the offender had undergone the lohole term of the 
imprisonment in default of fine. Under the present section as now 
amended, a warrant should not issue for the levy of fine in such cases 
unless for special reasons to he recorded the Court considers it necessary 
to issue such a warrant. But where the offender has been committed 
to jail for failure to pay the fine but the full term of imprisonment for 
default has not been completed, the proviso does not apply and a warrant 
can he issued.^ Moreover, the proviso only forbids the issue of a warrant 

6. See Section 547. 

7. (’23) AIR 1923 Mnd 275 (275):24 Or. L. J. 4G4, Puniya Syamalo v. Emperor, 

8. (’34) AIR 1934 Bom 193 (194) : 35 Ori L Jour 1344, In re Samant. 

Note 3 

1. (’29) AIR 1929 Pnt 108 (108, 109):30 Cr.L.J. 635, Ahdiil Majid v. N. L.Mzilchcrji. 

2. (’69-70) 5 Mnd H C R App v (v) : 1 Weir 30. (Fine imposed on prisoners 
individually and collectively — Illegal.) 

3. (’17) AIR 1917 Cnl 348 (356, 359, 364): 18 Cri L Jour 945 : 44 Gnl 1025 (1060, 
1063) (FB), Amrita Lai v. Corporation of Calcutta. 

(■69-70) 5 Mnd H G R App v (v) : 1 Weir 30. 

[But see (’75) 1875 Eat 90 (90). (In this case it is assumed that a fine can be 
levied jointly.)] 

Note 4 

1. (’39) AIR 1939 Gal 337 (338) : 40 Gr.L. J. 654 : 1 L E (1939) 1 Gal 471, Emperor 
V. Smt. Sarojini Be, (Warrant issued without reasons before the accused has 
undergone the whole imprisonment in default is not illegal although the pro- 
perty is sold after the accused has undergone the full imprisonment.) 

(’35) AIR 1935 Gal 546 (547) : 36 Or. L. J. 1267, NilKaiitha Pal v. Bisalcha Pal. 
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after the imprisonment in default of fine has been served; it does not 
require that where a warrant has been issued it must be witlidrmon 
if the imprisonment in default of fine has been served for the full 
period." But in. dealing with such warrants the Court should follow 
the policy underlying the proviso; so that, if there are special reasons 
for not withdrawing the warrant the Court should refuse to withdraw 
it.^ The special reasons for issuing the warrant or for not withdrawing 
it should be reasons accounting for the fact that the fine has not been 
recovered before the sentence in default has been served and any 
reasons which are directed to that point would be relevant.'* The facts 
that the offence is a serious one and that the complainant has been 
allotted part of the fine are irrelevant.® But it has been said that where 
an offender having the means of paying the fine chooses to undergo 
imprisonment rather than pay the fine, it is a sufficient special reason 
which will enable the Court in its discretion to order that the lino may 
be levied, notwithstanding that the offender has served the full term 
of imprisonment ordered for default of payment of the fine.® 

"Where an offender sentenced to fine and to imprisonment in 
default, paid a portion of the fine, but, the fact not having been 
communicated to the jailor, he had to serve the whole term, it was held 
that the Court had no jurisdiction to refund the fine, but that the 
party should apply to the Local Government for a refund.^ 

5. “Court passing the sentence.” — The power to levy a fine 
is restricted to the Court passing the sentence} It may be exercised 
either by the Judge or Magistrate who passed the sentence or by his 
successor in office." See the undermentioned case.® See also s. 389. 


2. (’35) AIR 1935 Bom 160 (161) ; 59 Bom 350 : 36 Cri L Jour 1034, Digamhar 
Kasinatli v. Emperor. 

3. (’35) AIR 1935 Bom 160 (161) : 36 Cri L Jour 1034 ; 59 Bom 350, Digamhar 
Kasinatli v. Emperor. 

4. (’36) AIR 1936 Cal 149 (151) : 37 Cr. L. J. 524 : 63 Ca\113d,Jadahendranath 
Panja v. Emperor. (The mere fact that the accused is a man of dangerous 
character is not a sufficient reason.) 

(’35) AIR 1935 Bom 160 (161) ; 36 Cr.L.J. 1034 : 59 ^oraSSO, Digamhar Kashinath 
V. Emperor. (It may he that the authorities, through no negligence on their 
part, did not know of the existence of the property or the accused may have 
inherited property after he served his sentence in default, or there may not have 
been time to execute the warrant — Matters of that sort would all be special reasons.) 

5. (’35) AIR 1935 Bom 160 (161) : 36 Cri L Jour 1034 : 59 Bom 350, Digamhar 
Kasliinath v. Emperor. 

6. Statement of Objects and Reasons, 1921. 

7. (’66-67) 4 Bom H C R Cr 37 (38), Beg. v. Natha Mula. 

Note 5 

1. (’70) 1870 Eat 35 (35), Satara Sessions Judge’s Letter. 

(’68) 9 Suth W R Cr 50 (50) (FB), Chunder Coomar Mitter v. Modoosooden Dey. 

2. (’68) 9 Suth W E Cr 60 (SO) (FB), Chunder Coomar Mitter v. Modoosooden Dey. 

3. (’36) AIR 1936 Cal 149 (150, 151) : 37 Cr.Ii.J. 524: 63 Cal llBQ,/adahendranath 
Panja v. Emperor. (Special Magistrate appointed under Ordinance XI of 1931 
passing sentence — Alter termination of special powers another Magistrate suc- 
ceeding him as Sub-divisional Magistrate — Such Magistrate cannot execute 
sentence of fine ns he cannot be deemed to be successor in office of the special 
Magistrate.) 
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6. “May take action.” — Where an offender has been sentenced 
to fine and to imprisonment in default of payment of the fine, it is not 
imperative that the Court should take action in all cases. The ‘v/ords 
“may take action” show that it is in the discretion of the Court to do 
so or not. But where an order for payment of money has been made 
under the Code, s. 5i7 provides that the amount shall be recoverable 
as if it were fine, and it has been held that the Court has no discretion 
in such cases to refuse to take action under this section for the 
recovery of the amount.^ 

7. Execution against immoyable property, — Prior to the 
substitution of this section for the old one in 1923, there was no 
provision for attachment and sale of immovable property of the 
offender for the purpose of realising a fine and it was held that a sale 
of immovable property for recovering a fine conferred no title on the 
purchaser as the sale itself was without jurisdiction.^ Clause (b) 
now enables the Court to innceed against the immovable i)roperties 
belonging to the offender. This, however, can only be according to 
civil process and not as provided in this Code. The Court also has 
power to issue a warrant for attachment and sale of moveable i^roperty 
and simultaneously to order execution against immovable property 
according to civil process. 

8. Priority over other debts. — A fine imposed or an order 
for payment of money passed by a criminal Court is a debt due to 
the Crown — and as a Crown debt it takes precedence over ordinary 
contract debts.^ The character of Crown debt is not lost even though 
there is a direction that it should be paid over to the complainant.^ 

9. Death of offender. — Section 70 of the Penal Code provides 
that the death of the offender shall not discharge from the liability 
for fine, any property which would, after his death, be legally liable 
for his debts; and therefore a warrant for the levy of the fine may be 
issued under this section, even after the death of the offender, against 
properties in the hands of his legal representatives.^ 

Note 6 

1. (’23) AIR 1923 Pat 57 (57) : 24 Cr.L.J. 12G, Harcndra Krishna v. Balbtiinar. 
(Costs ordered under S. 148 (3).) 

(’72-92) 1872-1892 Low Bur Rul GOG (GOG, G07), Empress v. Alexander Augustus 
St. Clair Miller, 

Note 7 

1. (’21) 22 Cri L Jour 399 (400) : G1 1. G. 527 (527) (Lali), Madari v. Melirdin. 
(’68) 5 Bom H C R Or G3 (G4), Beg. v. Lallu Kartvar. 

[Sec also (’92) 20 Cal 478 (481), Queen-Empress v. Sitanath Mitra,'] 

Note 8 

1. (1876) 2 Ex D 47(48) : 4G L J Ex 73 ;35LT85S, inre Arthur Heavens Smith 
(Appellant in appeal to House of Lords in Chancery entered as usual into reco- 
gnizance for payment of respondents costs if unsuccessful — Appeal unsuccessful 
— Appellant did not pay the costs — Recognizance estreated and appellant arrested 
— Held he was a debtor to the Crown.) 

(’18) AIR 1918 Mad 1111 (1112, 1115) ; 40 Mad 767 (769, 774, 775) : 18 Gr. L. J. 
426, Fichu Vadhiar v. Secy, of State, 

2. (’18) AIR 1918 Mad 1111 (1112, 1115) : 40 Mad 767 (775) : 18 Cr. L. J. 426, 
Fichu Vadhiar v. Secy.of State. 

Note 9 

1. (’78) 2 Bom 564 (567), Imperatrix v. Donga ji. 
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10. Attachment of moyeable property — Clause (a). — Prior 
to the substitution of this section for the old one in 1923, the section 
used the -n'ord “distress” and Form Ko. 37 of Schedule V contained the 
words “make distress by seizure.” As the words “moveable property” 
were used in the section as being the subject of ‘distress’ that is, actual 
seizure, it was held that only tangible or corporeal moveable property 
capable of being seized could he iiroceeded against by way of distress 
and not such property as debts or choses in action^ which could not 
he ‘seized.’ It was also held that a share or interest in joint moveable 
property could not bo seized and therefore could not be distrained 
under the section" though a share or interest in joint property could 
he attached under S. 8S by the issue of a iirohibitory order or the 
appointment of a receiver.'® The substitution in the present section of 
the word “attachment” for the word “distress” shows that even a debt 
due to or a share in joint moveable property belonging to an ofTender 
could bo attached.^ Sub-section (2) provides that the Provincial 
Government may make rules for regulating the manner in which the 
attachment is to he made. In the absence, however, of any such rules 
the question arises as to the mode in which an attachment of a debt or 
share in joint moveable property is to be effected. It has been held that 
seizure and sale of the property in which the offender has an undivided 
fractional interest are not legal.^ According to the High Court of 

The following cases, which were decided with reference lo old S. 38G, arc no 
longer of any importance : 

(’93) 20 Cal 478 (481), Queen-Empress v. Sitanath Milra. 

(’08-69) 5 Bom H C R Cr 03 (04), Beg. v. Lalltt Karwar. 

(1865) 4 Suth W R Cri L 0 (0). (Under S. 70, Penal Code, oven immovable ’pro- 
perties of offender will be liable for payment of fine after the death of offender.) 

Note 10 

1. (’17) AIR 1917 Mad 748 (748, 749) : lBCt.h.3.l,Secy.of Statcv.Sengammal. 
(It may however include negotiable instruments, bonds and title deeds.) 

(’18) AIR 1916 Mad 1111 (1113, 1114) ; 40 Mad 707 (768, 772) : 18 Cr. L. J. 420, 

■ Fichu Vadhiar v. Secy, of Stale. (Surplus sale proceeds in the hands of a mort- 
gagee under power of sale is not a debt but tangible moveable property and could 
be attached under S. 386.) 

2. (’92) 20 Cal 478 (479), Queen-Empress v. Sitanath Milra. (Only movc.able pro- 
perty of which the offender was the sole owner could be attached under S. 386.) 

(’76) 2 Weir 442 (443). 

2a. (’17) AIR 1917 Mad 300 (367) : 39 Mad 831 (833) : 17 Cri L Jour 296 (FB), 
Secy, of State v. Bangaswamy Iyengar. 

3. [See (’26) AIR 1926 Bom 103 (104, 10-5) : 49 Bom 906 : 27 Cri L Jour 052, 
ShivlingappaNijappa'r.OjirlmgavaBasappa,('Pov Fawcett, J.; Madgaonkar J. 
being doubtful reserved his opinion on the point.)] 

[But sec (’33) AIR 1933 Nag 248 (248, 249) : 29 Nog L E 320 : 34 Cr. L. J. 1263, 
Shrawan v. Emperor.] 

4. (’39) AIR 193'9 All 373 (374), Bansraj Das v. Secy, of Stale. (Fine imposed 
upon a coparcener cannot be recovered by attachment and sale of joint moveable 
property belonging to the family — In such a case the property cannot be said to 
belong to the offender.) 

(’33) AIR 1933 Cal 402 (403, 404) : 60 Gill 932 : 34 Cr.L.J. 603, PrmnaUioB/ntsms 
V. Emperor. 

(’33) AIR 1933 Cal 401 (402) ; 60 Cal 851 : 34 Cri L Jour 579, Manmathanath 
Kundu V. Emperor. 

(’32) AJR 1932 Mad 538 (540): 55 Mad 1041 : 33 Cr.L.J. 622, Narasanna v. Emperor. 
(’32) AIR 1932 Pat 292 (293) : 12 Pat 29 ; 33 Cr.Ij.J. 872 (SB), Bajcndra Prasad 
Misscr V. Emperor. 

(’33) AIR 1933 Nag 248 (248, 249) : 29 Nag L R 320 : 34 Cr. L. J. 1263, SArajean 
V. Emperor. 
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Madras® the proper course in such cases is to follow the principle 
adopted in the Civil Procedure Code and to proceed under 0.21, 
Er. 4G and 47. 

The High Court of Patna® and the Judicial Commissioner’s Court 
of Sind^ have expressed the view that the better method to adopt in 
such cases would be to proceed under clause (b) rather than clause (a) 
of the section. 

Under suh-s. (l) clause (a) of this section, any moveable property 
belonging to the offender can be attached. The provisions of the Civil 
Procedure Code exempting certain property from attachment and sale 
do not apply to criminal Courts.® 

Salary not yet drawn by the offender is not moveable property 
within the meaning of this section.® 

11. “Belonging to the offender.” — The Court has power 
under sub-s. (i) (a) to attach only moveable property hclonginrj to the 
offender., and therefore cannot order the attachment of the money 
deposited by a surety for the appearance of the offender, in execution 
of a sentence of fine passed against the offender.^ Similarly, where 
joint moveable property passes by survivorship to the other members 
of the family on tho death of the person, such property cannot be 
attached as it is no longer property of the person in the hands of the 
other members.® It has been held that a sentence of fine against a 
coparcener cannot be executed by attachment and sale of joint 
moveable property of the family as tho property cannot be said to 
belong to the coparcener who has got only an unascertained interest 
therein.® 

It is tho duty of an officer entrusted with the execution of a 
warrant of attachment to ascertain bj' all possible means whether the 
the property belongs to the offender.^ 

[See also ('3G) AIE 193G Mad 560 (560) : 37 Gr. L. J. 83G, Kollivcn'kataralnavi 
V. Collector of Kistna. (Altachmont by seizure of standing crops of joint Hindu 
family is illegal — Case under clause (b).)] 

5. (’32) AIE 1932 Mad 538 (540) : 55 Mad 1041 : 33 Or, L. J. G22, Narasanna v. 
Emperor, 

6. (’32) AIR 1932 Pat 212 (213) : 33 Cr. L. J. 671, Saliadco Singhv, Emn Eislnin 
Singh. (Proceedings under S. 145.) 

7. (’33) AIR 193^S\n(li3{4.i):34.Gt,l3.J,35i,PriiainDasMangaramx.E7npcror, 

8. (’37) AIE 1937 Lab 3G7 (3G7), Natha Singh v. Mi, Bachint Kaur. (Order of 
maintenance under S. 488 — Jagir money collected by revenue authorities of person 
against whom order is made can be taken and attached for realization of amount 
due under order.) 

(’89) 1889 Pun Re No. 3 Cr, p. 7, Sirdar Baglnihir Svigh v. Mela Singh, 

9. (’34) AIR 1934 Rang 82 (83) : 36 Cri L Jour 850, Maung Sos Hlaing v. Ma 
Thein Kliin. (Salary in this case was not earned also.) 

Note 11 

1. (’21) AIR 1921 All 71 (71) ; 22 Gr. L. J. 744, Girdhari Lai v. Emperor. (Even 
though the surety and accused were brothers and members of joint Hindu family.) 

(’32) AIR l332Vai30l(30l):33Gv.L.3.953{FB),RamchanderPandeyy.Emperor. 
See also S. 513 Note 1. 

2 . (’32) AIR 1932 Pat 301 (301) ; 33 Cr. L. J. 958 (P B), Bamchander Bandey v. 
Emperor. 

3. (’39) AIR 1939 All 373 (374), Bansraj Das v. Secy, of State. 

4. (’35) AIR 1935 Pat 214 (217) : 36 Cri L Jour 714, Bam Singh v. Emperor. 
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12. Claims to property attached under sub-section (1) (a). 

— Under the section betore the amendment of 1023, there was no 
provision for the determination of claims which might be preferred to 
the property attached,^ but the Court had, however, to satisfy itself 
that the property attached belonged to the offender.- In cases of doubt 
it was held that the proper procedure was to stay the sale to enable 
the claimant to establish his title to the property in a civil Court.'* 

Sub-section (2) of the present section now provides that the 
Provincial Government may maho rules fortho.9Hnt7;:n7'// dclcrmination 
of any claims that may be made in respect of the property attached 
under sub-s.(l) (a) and it is the duty of the Court in such cases to 
hold a proper inquiry into the title of the claimant.' In the absence 
of such rules, it has been held that the procedure prescribed for the 
inquiry into claims under s. 8S of this Code should be adopted.*' 

The summary procedure for the determination of claims under 
sub-s.(2) applies only during the suhsisicncc oi the attachment. Whore, 
therefore, money is attached and credited to the Government, an 
application for the refund of the money by the Government does not 
lie, the reason being that the attachment must be deemed to be put an 
end to as soon as the money is credited to the Government.® 

13. Execution according to civil process — Sub-section (l)(b). 

— Where it is sought to execute n sentence of fine against the 


Note 12 

1. (’39) AIR 1939 Cal 337 (337) : -10 Cri L Jour C31 : I L R (1939) 1 Cal 471, 
Emperor v. Sarojini Dc. 

(’15) AIR 1915 Lah 227 (223) : IG Cr. L, .T. ICG (IGC, 1C7), Ilira Lai v. Emperor. 
(’95) 22 Cal 935 (938), Queen-Empress v. Gasper. 

(’98) 1898 All IV N 173 (179), Secy, of State v. Suhhdco. 

(’32) AIR 1932 Bom 47G (477) : 33 Cri. L.J. 805 : OG Bom 3G4, In re Pandurang 
Vcnlialesh. 

[See (’02) 4 Bom L B 109 (114), Ga7icsh Mahadco v. Karayan Balshct. (There 
is nothing in law indicating that it is the Magistrate’s business to do more than 
issue the warrant.)] 

2. (’72-92) 1872-1892 Low Bur Rul 332 (332), Empress v, il/i Ulyaing. 

3. (’32) AIR 1932 Bom 470 (477, 478) : 33 Cri L Jour 805 : 5G Bom 304, In rc 
PandurangVenkatesh. 

(’98) 1898 Bat 97G (97G), Queen-Etnpress v. Chhagan Jagannath. 

(’97) 20 Mad 88 (89) : 2 Weir 42, Quecn-Emjyrcss v. Kandappa Goundan. (Case 
under S. 88, Criminal P.C. — Principle stated in judgment to be applicable to this 
section.) 

(’81) 2 Weir 443 (445). 

4. (’39) AIR 1939 Cal 337 (338) : 40 Cr.LJ. G54 : ILR (1939) 1 Cal 471,E7i!pcror 
. V. Sarojini Dc. (Bengal Government Circular Order No. G (Cri) 1925, R. 117 

(4) — While determining claims to property attached, procedure of 0. 21, R. 58, 
Civil Procedure Code, need not bo followed — Services of police-officers cannot bo 
utilized by Magistrate nor can ho rely simply on report of police-officer.) 

(’33) AIR 1933 All 135 (135) : 34 Cri L Jour 847, Harimal v. Emperor. 

(’31) AIR 1931 Lah 543 (543) ; 32 Cr.L.J.812, Parshotam Das v. Eynperor. (Magis- 
trate dismissing objection on report of a Naib Tahsildar — This is not enough.) 

5. (’32) AIR 1932 Mad 538 (541) : 55 Mad 1041 : 33 Cri L Jour 622, Narasanna 
V. Emperor. 

[Dut sec (’32) AIR 1932 Bom 47G (477, 478) : 33 Cri L Jour 805 : 56 Bom 3G4, 
Jji re Pandurang Yenkatesh. (Objector directed to Civil Court.) 

6. (’34) AIR 1934 Pat 181 (182,184) ; 13 Pat 317 : 35 Cri L Jour G82 (SB), Suraj 
Narain Prasad Singh v. Emperor. (Per Courtney-Terrell C. J., and James J.; 
Kulwant Sahay, J., contra.) 
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immovable property of the offender or against such moveable property 
as cannot be attached by seizure under sub-s.(l)(a), the better procedure 
is to issue a warrant as provided under sub-s.(l) (b) for execution 
according to civil process. Sub-section (3) provides that such a warrant 
shall be deemed to bo a decree and the Collector to be the decree - 
holder and the nearest civil Court can execute the decree in accordance 
W'ith the provisions of the Code of Civil Procedure relating to the 
execution of decrees (see o. xxi of the Civil Procedure Code). A warrant 
issued hy a Magistrate to a Collector must, therefore, he accepted as 
a decree by the civil Court to w'hich it is sent for execution,^ The 
Bombay High Court has held that a warrant under this section is 
deemed to bo a decree of the civil Court only for the purposes of 
execution and therefore the exemption of agriculturists’ lands from 
execution of decrees under s. 22 of the Hekkhan Agriculturists’ Eelief 
Act does not extend to such warrants."^ The Lahore High Court has, 
however, held that hy virtue of sub-s.(8) the warrant hccomes a decree 
of the civil Court, and therefore the land of an agriculturist cannot 
bo attached and sold in execution of such “decree” by virtue of S. 16 of 
the Punjab Land Alienation Act.® 

It is not permissible for the executing Court to go behind the 
warrant sent for execution or to question the validity of the warrant 
in respect of some antecedent defect in proceedings before the 
criminal Court.'^ 

45. Revision. — An order of the Magistrate passed under this 
section in his jtidicial capacity is subject to revision under S. 435.^ But 
an order of the Magistrate directing recovery of an amount ordered to 
be paid (see s.547), such as an amount due to the Port Trust, though 
passed under this section, is only an executive order and is, therefore, 
not open to revision.® 

See also s. 435. For Form, see Sch. V, Form No. 37. 


387.'^' A ^rarrant issued under section 386, 
Effect of such sub-section clause (a ), by any Court 

warrant. be oxecuted ^utbiu tbe local limits 

of tbe jurisdiction of such Court, and it shall autho- 

* 1882 ; S. 387; 1872 ; S. 307; 1861 ; S. 61. 


Note 13 

1. (’38) AIE 1938 Pesb 40 (40), Collector of Feshawar v. Abdul Majid. 

2. (’20) AIE 1926 Bom 582(583,584):50Bom844,OoZZcc/or of Saiara v. Maliadu. 

3. (’29) AIE 1929 Lah 667 (669) : 30 Cr. L. J. 1006, Emperor v. Milkha Singh, 

4. (’29) AIE 1929 Mad 383 (384), Kuppuswamy Iyer v. Secretary of State. 

Note 14 

1. (’96) 23 Cal 421 (423), Queen-Empress v. Asioini Kumar Ghoso. 

[Sec also (’33) 1933 All 135 (135) : 34 Gr. L. J. 847, Harimal v. Emperor.] 

2. (’26) AIE 1926 Sind 57 (57, 58) : 20 Sind L E 03 : 26 Cr. L. J. 1263, Yusif 
AH Lookmanji v. Emperor, 

[Sec also (’20) AIE 1926 Bom 103 (106) : 49 Bom 906 : 27 Cr. L. J. 652, Shiva- 
lingappa Nijappa v. Gurlingava Basappa, (Execution of order under S. 488, 
Criminal P. C.)] 
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rize the attachment and sale of any such pro]ierty Section 387 
without such limits, when endorsed" hy the District Notel 
Magistrate or Chief Presidency Maeistrate within the 
local limits of whose jnrisdiction such property is 
found. 

Tlio words “n wntrant issnrd liy any Court” at llm lio;'innin",nndtlip, 

word "attnchineiit” wrro sul)=tilnfcd for tlic words “Ktich wnrrunt" and tlip word 
” distress " respectivclv bv the Code of Criininiil l*rocediirc (Aincndiiiciit) Act, 

XVIII of 1923. 

1. Scope of the section. — As to “jnrisdiclion of criminal 
Courts,” ECO section 177. 

The Court has no pott'cr to lev}* a fine against property situate 
outside British Tndia.^ 


388 .’‘' (^) When an offender lias been sentenced Seotion388 
Suspension of exc- -(^o fjjjQ only and to imprisonment in 

imprisonment. detaiilt ol payment of the line, and 
the line is not paid forthwith, the Court may — 

(a) order that the fine shall he payable either in 
full on or before a date not more than 
thirty days from the date of tlie order, or 
in two or three instalments, of which the 
first shall be payable on or before a date not 
more than thirty days from the date of the 
order and the other or others at an interval 
or at intervals, as the case may he, of not 
more than thirty days, and 
(h) suspend the execution of the sentence of 
imprisonment and release the offender, on 
the execution hy the offender of a bond, 
with or without sureties, as the Court 
thinks fit, conditioned for his appearance 

* Code of 1898 : originni S. 388. 

Suspcnsioii of cxc- 388. (J) When nn oflondcr Ims been Bcntcncptllofino 

culion of sentence of only and toimpriFoninent in default of payment of the fine, 
imprisonment. and tbo Court issues a warrant under section 380, it may 

suspend the execution of llic sentence of imprisonment and may release tlio offender 
on his executing a bond, with or without sureties, ns tlio Court tliinks fit, condi- 
tioned for his nppearnuco before such Court on the day appointed for tlio return to 
such warrant, such day not being more than fifteen days from tlio time of executing 
the bond; and in the event ot the fine not having been realized flie Court may direct 
the sentence of imprisonment to bo carried into execution at once. 

(2) In any case in wliicli an order for the payment of money has been made, 
on non-recovery of which imprisonment may bo awarded, and tlio money is not paid 
forthwith, the Court may require tlio person ordered to make such payment to enter 
into a bond ns prescribed in sub-section (1), and in default of bis so doing may at 
once pass sentence of imprisonment ns if the money had not been recovered. 

1882 ; S. 388; 1872 nnd 1861— Nil. 


Section 387 — Note 1 
1. (’79) 2 Weir 444 (444, 445), 
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Section 388 
Notes 1-2 


before tbe Court on the date or dates on 
or before which payment of the fine or the 
instalments thereof, as the case may be, is 
to be made; and if the amount of the fine 
or of any instalment, as the case may be, is 
not realised on or before the latest date on 
which it is payable under the order, the 
Court may direct the sentence of imprison- 
ment to be carried into execution at once. 
(2) The xirovisions of sub-section (1) shall be 
apxilicable also in any case in which an order for the 
payment of money has been made on non-recovery of 
wliich imprisonment may be awarded and the money 
is not paid forthwith; and, if the person against whom 
the order has been made, on being required to enter 
into a bond such as is referred to in that sub-section, 
fails to do so, the Court may at once pass sentence of 
imprisonment. 

Synopsis 

1. Legislative changes. 

2. Scope of the section. 

3. Order for payment of money on non-recovery of which 

imprisonment may be awarded — Sub-section (2). 

Other Topics (miscellaneous) 

Form of bond. See Sehednle V, Form 37A. 

Warrant for levy of fine — Not needed before imprisonment. See Note 3. 

1. Legislative changes. 

(1) This section was substituted for the original S. 388 by the Code of 
Criminal Procedure (Second Amendment) Act, XXXVII of 1923. 
Under the section as it stood previously, the Court could not 
suspend a sentence of fine unless a warrant for the recovery 
thereof had been issued under s. 386.^ This is not necessary now. 

(2) Under the old section a suspension of the sentence could not exceed 
a period of fifteen days from the date of executing a bond under 
the section. Under the present section there can now be an order 
for payment in two or three monthly instalments and suspension 
of the sentence during that period. 

2. Scope of the section. — In order that the section may apply, 
two conditions are necessary, namely that the offender must have 
been sentenced, 

(1) to fine only, and 

( 2 ) to imprisonment in default of payment of such fine. 
The section has, therefore, no application to cases where an 

offender has been sentenced to fine in addition to a sentence of 

Section 388 — Note 1 

1. (’08) 7 Ci'i L Jour 452 (452) : 4 Low Bur Eul 151, Emperor v. The Mya. 
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imprisonment^ or where lie is not sentenced to imprisonment in 
default of the payment of the fine." 

3. Order for payment of money on non-recovery of which 

imprisonment may be awarded — Sub-section (2) Under s.ci 

of the Penal Code, whenever a sentence of fine is passed the Court 
can order that in default of payment of such fine, the defaulter shall 
suffer imprisonment for a certain period. Tliere is no such general 
provision ns to orders for payment of money other than line. Sub- 
section ( 2 ) of this section refers to an order made hy a criminal Court 
for the payment of money hut which is not a punishment inflicted on 
an offender for a criminal offence.^ The Court has no jiowor to order 
imprisonment in default of payment of any sucli amount unless it is 
specifically provided for by a statute." The Code contains tlie following 
provisions for payment of money on the non-recovery of which 
imprisonment may he awarded : 

(i) Payment of compensation under s.QoO, sub-s. ( 2 .\). 

(ii) Payment of maintenance under s. -fSS, suh-s. (3). 

(iii) Payment of the penalty duo on a bond under S.Cli, sub-s. (■!), 

(iv) Payment of process- fees, etc., under s.OiGA, sub-s. ( 1 ). 

In such cases if the money is not paid forthwith the CVnirt may 
require the person to enter into a bond ns provided by sub-s, ( 1 ) and 
on his failure to do so, may at once pass a sentence of imprisonment. 

See S.250, s.ull sub.s. ( 1 ), s. fSS and s.5lG.t. 

It is not necessary that a warrant for the levy of such amount 
should be issued, and the undermentioned cases” decided before the 
amendment to sub-s. ( 1 ) arc no longer of any practical importance. 


Note 2 

1, (’33) AIR 1933 Ca! 303 (3101 : 31 Cri L -lour 530, Ali nussain v. Emperor. 

(’31) AIR 1931 Rang 11 (12); 11 Rang •151:3.5Cr.L..T.G03, Emperor v. Mohamed. 

(Even if sentence of imprisonment is a nominal one, section does not apply and 
execution oi sentence of imprisonment in dcfnult of fine cannot bo suspended.) 

2. (’05) 2 Weir I-IG (-MG), In rc Venhatraprarjada Vchatrayadu. 

Note 3 

1. (’3'1) Am 1931 Rang 11 (12) : 35 Cri L Jour G08 : 11 Rang 151, Emperor v. 
Alohamed. 

2. (’93) 18 Bom Quccn-EmprcsswKiitrappa. (RailwaysAct, 1890,8.113 

does not provide for imprisonment in default of payment of excess charge and 
fare due.) 

(’97) 20 Mad 385 (38G) : 1 Weir 871, Queen-Empress v, Suhrnmnnia Iyer. (Do.) 

(’9G) 19 Mad 238 (239) ; 2 Weir IGl, Queen-Empress v. Lahshmi NayaJean. (Im- 
prisonment in default of payment of compens.alion under Cattle Trespass Act (Act 
1 of 1871) is illegal.) 

(’97) 11 C P L R Or 10 (11), Karim Khan v. Nathoosa. (Do.) 

(’79) 1 Weir 711 (711). (Do.) 

(’90) 1 Weir 712 (712), In re Chetti. (Do.) 

3. (’97-01) 1 Upp Bur Rul 71 (71), Queen-Empress v, Ega Myit. 

(’01) 28 Cal 164 (1G6), Lai Mahmud Shaik v. Satcoiori Bisiuas. 

(’02) 20 Mad 127 (129): 2 Weir 321, In thomattcrof Bi/ravahi Naidu. (Issue ofa 
warrant for levy of the attachment, a condition precedent to an order for impri- 
sonment under this section.) 

(’94) 21 Cal 979 (985), Bamjeovan Koormi v. Dnrga Charan Sadhu Khan, 
(Doubted whether Magistrate had jurisdiction to make an order for imprisonment 
in default of payment of compensation.) 


Section 388 
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Section 389 


Section 390 


389.“' Every warrant for the execution of any 
Who may issue sentonce may be issued either by the 
warrant. Judge or Magistrate who passed the 

sentence, or by his successor in office. 

1. Successor in office. — A sentence was passed by a special 
Magistrate appointed under Ordinance 11 of 1931. The special criminal 
Court came to an end in 1932 with the expiry of the Ordinance. It was 
held that the sub-divisional Magistrate who succeeded the special 
Magistrate was not a successor in office of the special Magistrate and 
that he had no power to issue the warrant.^ 


390.t When the accused is sentenced to whip- 
Execution of sen- ping Only, the sentence shall subject 
fence of whipping provisious of sBctiou 391 be 

executed at such iilace and time as the Court may 
direct. 

Synopsis 

1. Legislative changes. 

2. When the accused is sentenced to whipping only. 

3. “ At such place and lime ns the Court may direct.” 

4. Postponement of whipping sentence when accused 

is under sentence of imprisonment in another trial. 

Other Topics (miscellaneous) 

Amendment of S. 391. See Note 3. 

Fixing n future date. See Note 3. 

Whipping Act (IV of 1909). See Note 2. 

1. Legislative changes. — The words “subject to the provisions 
of S. 391” were added by the Criminal Law Amendment Act, XII of 
1923. See Note 3. 

2. When the accused is sentenced to whipping only. — This 
section applies when the accused is sentenced to ivhippmg only. 
Sentences of whipping are passed under the provisions of the Whipping 
Act (iv of 1909). Sections 3 and 5 of that Act deal with offences for 
which whipping can be given in lieu of other punishments prescribed 
under the Penal Code, while s. 4 deals with offences for which whipping 
can be given in addition to the other punishments prescribed therefor. 

Section 3 of the Whipping Act, IV of 1909, enacts that (a) in the 
cases of theft under S. 378, Penal Code, and aggravated forms of it 
under Ss. 380 and 382, and (b) in the cases of lurking house-trespass or 
house-breaking under Ss. 443 and 445, Penal Code, and aggravated forms 

* 1882 ; S. 389; 1872 : S. 307, para. 4; 1861— Nil. 

1 1882 : 5.390; 1872 ; S. 302, para. 2; 1861— Nil. 

Section 389 — Note 1 

1. (’36) AIE 1936 Cal 149 (150):37-Ci'i L Jour 424; 63 Cal 1.132, Jadaiendraiiath 
Panja v. Emperor, 
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■of them under Ss. Hi and 446, Penal Code, respectively, whipping may 
be awarded in lieu of the other punishments. 

Section 5 of the said "Whipping Act provides that the punishment 
■of whipping may.he inflicted upon juvenile offenders in lieu of other 
punishments, in the following cases : 

(i) All offences punishable under the Penal Code, except those 

specified in chapter Vl and in Ss. 158A and 505 and offences 
punishable with death. 

(ii) Offences punishable under any other law with imprisonment, 

which the Provincial Government maj’^ specify in this 
behalf. 

Thus, this section apiflies only in those cases whore sentences of 
whipping are passed under Ss. 3 and 5 of the "^’hipping Act. 

"W^here a youthful offender for one offence is ordered to be 
■detained in a Training School or a Borstal Institution and for another 
offence tried at the same trial is sentenced to whipping, the Magistrate 
must act under the provisions of this section.^ The reason is that a 
person sentenced to detention in a Borstal Institution is not sentenced 
-to imprisonment. 

3. “At such place and time as the Court may direct.” — 
According to the High Court of Bombay the sentence of whipping 
need not necessarily be executed on the same day as the sentence was 
passed, but the Court can fix a day in the future for that purpose.^ 

Before the amendment Of S. 391, in 1928, it was held by the High 
Court of liladras that a Magistrate had no power to suspend or postpone 
the execution of a sentence of whipping only, even in cases where such 
sentence was appealable (as where a second class jilagistrate passed a 
•sentence of whipping only)." This practically rendered the right of 
appeal nugatory. The Chief Court of Lower Burma, on the other hand, 
held that whenever a sentence of whipping was passed by a Magistrate, 
-against whose sentence an appeal lay, the Magistrate was bound to ask 
•the prisoner whether he intended to appeal and if the prisoner said 
that he intended to do so, to suspend the execution of the sentence on 
“the analogy of S.391.® The addition of clause (a) to sub-s. (l) of S. 391 
now makes it clear that if the accused furnishes bail for his appearance, 
the sentence may be suspended for fifteen da3’^s or, if an appeal is made 
within that time, until after the sentence is confirmed. 

4. Postponement of whipping sentence when accused is 
under sentence of imprisonment in another trial. — The direction 
in this section, that the sentence shall be executed at such place and 

Section 390 — Note 2 

1, (’36) AIR 1936 Bang 485 (486, 487) : 38 Gr. L. J. 33: 14.;Rang625(PB), Emperor 
V. Nqa Pyu. 

Notes 

1. (’28) AIR 1928 Bom 138 (138, 139); 29 Cr.L. J. 573, Emperor v.Gopal Mtirgis. 
(A direction that whipping should he inflicted as soon as practicable is a proper 
order — 1897 Eat 906, held obsolete.) 

:2. (’02) 26 Mad 465 (466) : 2 Weir 447, Meyyan v. Emperor. 

3. ^93-1900) 1893-1900 Low Bur Eul 310, Empress v. Chan Tha Aung. 

2Cr.l34. 


Section 390 
Notes 2-4 
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Section 390 time as the Court may direct, is intended for the case where the accused 
- Rote 5 is not already under another sentence and is not also at the same time 
sentenced to imprisonment. It, therefore, does not apply where he is 
already under another sentence of imprisonment. In such a case the 
Court should, when passing the order required by this section, follow 
the analogy of S. 391 (i) as far as may be. It cannot, therefore, postpone- 
a sentence of whipping only till after the accused has undergone a 
sentence of imprisonment in another case.^ 


Section 391 3Q \ When the accused — 

Execution of sentence jg sentenced to Whipping- 

of whipping, in addition ' / i 

to imprisonment. Only and lumishes hail to the- 

satisfaction of the Court for his appearance at such 
time and iilace as the Court may direct, or 

(1) ) is sentenced to whipihng in addition tO' 

imprisonment, 

the whipping shall not he inflicted until fifteen 
days from the date of the sentence, or, if an appeal is 
made within that time, until the sentence is confirmed 
hy the Appellate Court, hut the whipping shall he 
inflicted as soon as iiracticahle after the expiry of the 
fifteen days, or, in case of an appeal, as soon as 
practicable after the receipt of the order of the 
.A-ppellate Court confirming the sentence. 

(2) The whipiiing shall he inflicted in the iiresence 
of the officer in charge of the jail, unless the Judge or 
Magistrate orders it to he inflicted in his own presence. 

(3) No accused person shall he sentenced to 
whipping in addition to imprisonment when the term 
of imprisonment to which he is sentenced is less than 
three months. 


* Code of 1898, original S. 391. 

Sub-sections (2) and (3) were the same ; sub-s. (1) ran as follows : 

391. (1) When the accused is sentenced to whipping in addition to • 
Execution of sentence imprisonment in a case which is subject to appeal, 
oASvZ L aTdSim '^hipping shall not be inflicted until fifteen days • 
ioimSnmZ sentence, or if an appeal is made 

^ ' within that time, until the sentence is confirmed by 

the Appellate Court, but the whipping shall be inflicted ns soon as practicable after 
the expiry of the fifteen days, or, in case of an appeal, as soon ns practicable.nfter ■ 
the receipt of the order of the Appellate Court confirming the sentence, 

1882 ;S. 391; 1872 ; Ss. 310, 311; 1861 — Nil, 


Note 4 

1, (1900-’02) 1 Low Bur Enl 53 (53), Emjjj-ess v. Nga Po Eye. 
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Synopsis 


1. Legislative changes. 

2. When accused is sentenced to 

whipping only. See S. S90 Koto2 
and S. 32. 

3. Execution of sentence of whip- 

ping only. Sec S. 390 Kotos .3 
and 3n. 

4. When accused is sentenced to 

whipping in addition to impri- 
sonment. 


5. Postponement of the execution 

of sentence of whipping in 
addition to imprisonment. 

6. Double sentence of whipping. 

6a. Officer in charge of the jail. 

7. Whipping in addition to impri- 

sonment for less than three 
months — Sub-section (3). 


Ko provision for calling had: necn=cd 
for wliipping. See Note 5. 

Section 4 of Whipping Act, lY of 1909. 
Sec Koto 4. 

Whipping before fctatufory period. See 
Koto 5. 


Otha- Topics (miscellaneous) 


Whipping for separate offences. See 
Note 5. 

Whipping not oscciitcd uitliin statutory 
time— Effect. Sec Note 5. 

Whipping la he executed immediately 
after .elaitilory period. See Note 5. 


i. Legislatiye changes. 

Changes introduced in 1S9S — Sub-seefion (3) was newly added. 
Changes introduced in 1923 — Clnnses (a) and (b) of sub-s. (l) 
were substituted for tbe words "is sentenced to whipping in addition 
to imprisonment in a case which is subject to appeal” by the Criminal 
Law Amendment Act, xil of i923. 


2. When accused is sentenced to whipping only. — See Section 390, 
Koto 2 and Srolion 32. 


3. Execution of sentence of whipping only. — See Section 390 
KotCJ 3 and 3a. 


4. When accused is sentenced to whipping in addition to 
imprisonment. — Whipping in addition to imprisonment can bo 
inflicted under S. 4 of the Whipping Act, IV of 1909, in regard to the 
offences specified therein. 

Sections 3 and 4 of Act Vl of iSGj, which provided for tbe 
punisliment of whipping being inflicted in addition to imprisonment 
on a second conviction for certain specified offences, have been repealed 
and the cases decided under them are now only of academic interest.^ 


Section 391 — Note 4 
1. (’69) 5 Mad H C E App i (i). 

(’72.92) 1872.92 Low Bur Eul 336, Queen-Empress v. Ega Po Sin. 

(1865) 4 Suth W E Cr 20 (20), Queen v. Amarut Sheikh. 

(’80) 1880 Pun Be No. 39 Cr, p. 93 (93), Kouri v. Empress. 

(’69) 12 Suth W E Cr 68 (68) ; 4 Beng L E App Cr, 5, Queen v. Udog Puluaik, 
(’80) 1880 Pun Ec No. 42 Cr, p. 99 (100), Empress v. Mansukh. 

(’05) 2 Cri L Jour 105 (106) : 2 A L J 173, Gajju v. Emperor. 

(’05.06) 3 Low Bur Eul 161 (162) (FB), King-Emperor v. Nga To, 

(’72-92) 1872-92 Low Bur Eul 338, Queen-Empress v. Abdul Majid, 

(1900) 13 C P L B 171 (171), Empress v. Shcoram. 

(’80) 1880 Pun Eo No. 41 Cr, p. 94 (96), Etnjrrcss v. Badha, 

(’85) 1885 Pun Eg No. 9 Cr, p. 20 (20), Empress v. Jhandu. 

(’85) 1885 Pun Ee No. 8 Cr, p, 19 (19), Empress v, Sewak. 

(’71) 15 Suth W E Cr 7 (7, 8): 6 Beng L E App 95, Queen v. Biinda Ali, 

(’92) 6 C P L E Cr 36 (37), Empress v. Padavt Singh, 

('93-1900) 1893-1900 Low Bur Eul 310, Empress v. Nga Lu Oyi, 

(’71) 15 Suth W E Cr 52 (52), Queen v. Nuzee Nushyo. 

(’66) 1866 Pun Ee No. 54 Cr, p. 61 (62), Cromi v, Qooldb. 


Section 891 
Notes 1-4 
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Section 391 
Notes 5-5 


Under the iDrovisions of the Act IV of 1909, whipping should he 
inflicted in cases where there is a certain amount of aggravation in 
the commission of the offence. Where an accused was convicted under 
S. 392, Penal Code, for an offence of robbers’- and sentenced to fine and 
whipping and in default of fine to imprisonment, the High Court set 
aside the sentence of whipping on the ground that the hurt caused 
in the course of the robbery was very slight.^'^ Where a sentence of 
whipping only was legal, hut the combined sentence of whipping and 
imprisonment was passed and the former sentence was executed, the 
sentence of imprisonment was set aside in revision.^ 

5. Postponement of the execution of sentence of whipping 
in addition to imprisonment. — Whipping shall not he inflicted 
within fifteen days from the date of the sentence or until such time as 
the sentence is confirmed in appeal, if an appeal is preferred, within 
that time. There is no power vesting in Magistrates or Sessions Judges 
to postpone the execution of the sentence beyond the time. It has been 
held that it is imperative that a sentence of whipping in addition to 
imprisonment should be carried out immediately on the expiry of the 
fifteen days from the date on which it was passed unless an appeal he 
made within that time.^ It cannot be postponed tiU after the term of 
imprisonment in addition to which whipping was given, has expired.^ 
Indeed it is illegal to order a sentence of whipping to he inflicted 
on the prisoner at the time of his release from the jail.® There is 
no provision of law under which an accused who has been released 
after having undergone his sentence of imprisonment could be called 
back to undergo the sentence of whipping.^ In such cases the sentence 
of whipping should be cancelled as having become inoperative.® . 

Where, again, an accused is sentenced on three separate convictions, 
first to a term of imprisonment, second to a certain number of lashes 
to be inflicted at the expiry of the ijoriod of imprisonment, and third 
to a term of imprisonment after whipping, the postponement of whipping 
to the expiry of the term of imprisonment under the first conviction 
is illegal and hence the second term of conviction will begin on the 
expiry of the first.® 

la. (’22) AIE 1922 All 245 (246) : 44 All 538 : 23 Cr. L. J. 274, Badri Prasad v. 
Emperor. 

2. (1900-02) 1 Low Bur Eul 362 (363), Croton v. Po Mating. 

Note 5 

1. (’78) 1878 Pun Ee No. 31 Cr, p. 73 (74), Crown v. Banja. 

(’80) 1880 Pun Ee No. 34 Cr, p. 81 (82), Empress v. Man. 

2. (’72) 1872 Eat 68 (68), Beg. v. Sheikh Husen. 

(’80) 1880 Pun Ee No. 34 Cr, p. 81 (82), Empress v. Man. 

(’93-1900) 1893-1900 Low Bur Eul 78, Queen-Empress v. Nga Tun Tha. 

(’02) 4 Bom L E 929 (930), Emperor v. Jagannath Sagar. 

(’34) AIE 1934 Pat 551 (5M) ; 36 Ori L Jour 100, Emperor v. Bashbehari Singh. 

3. (’66) 1866 Pun Ee No, 54 Cr, p. 61 (62), Croton v. Ooolab. 

(’78) 1878 Pun Ee No. 31 Cr, p, 73 (74), Croton v. Banja. 

(’80) 1880 Pun Ee No. 34 Cr, p. 81 (82), Empress v. 71/oh. 

4. (’81) 1881 All W N 138 (138), Empress v. Jiwa Bam. 

5. (’73) 20 Suth W E Or 72 (73), Hnrchandra Kulal v. Jafer Ali. 

6. (’71-74) 7 Mad H C E App xxix (xxx). 

(’86) 1886 Eat 300 (301), Queen-Empress v. Sagram. 
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A EGntoncc of T\'liipj)ing not inflicted within the statutory period 
or within the period prescribed therefor, becomes inoperative." 

While Magistrates have no power to postpone the execution 
of sentence of whipping, they are also not entitled to inflict it 
before the expiry of the period specified in the section. Thus, where a 
Magistrate of the first class convicted an accused of theft and sentenced 
him to one month’s rigorous imprisonment and twenty lashes, the 
District Magistrate took the case in revision and holding that whipping 
could not be added to imprisonment, directed the accused to be whipped 
and submitted the case for the orders of the Chief Court. The Chief 
Court held that the sentence being an appealable one to the Court of 
Session, the District Magistrate acted illegally in taking up the case in 
revision and directing the accused to bo whipped, before the expiry of 
the jieriod allowed for appeal,® 

Where, however, an accused is convicted of two oEfences for 
one of which he is sentenced to imprisonment and for the other to 
whipping, it is not open to the Magistrate to postpone the sentence 
of whipping on the ground that the accused has preferred an appeal 
against the sentence of imprisonment.® Before S. 390 was amended, it 
W'as not illegal to execute the sentence immediately when it was given 
as a separate sentence for a separate ofTcncc and not in addition to 
imprisonment,’® See also section 85 Note 9. 

6. Double sentence of whipping. — Under the Whipping Act 
of 1601 it was held that when a person, who has been previously 
convicted within the meaning of S. 4 of that Act, is convicted at one 
time of two or more offences, ho may bo punished with one but only 
one whipping in addition to any other punishment to which under 
S. 40 of the Code of Criminal Procedure ho may bo liable,’ The said 
S. 4 has been repealed, but it is submitted that under this section also 
it would not be legal to pass a double sentence of whipping. Thus, 
where an accused was convicted under Ss. 454 and SSO, Penal Code, and 
was sentenced to two years’ rigorous imprisonment and fifteen stripes 

[See also (’95) 1895 Eat 803 (801), Queen-Empress v. Bahia Sola. (Conviction 
for two oflences at one trial, n term of imprisonment for each and whipping for 
the second, two sentences to be consecutive — Whipping ought not to bo delayed 
until the expiry of tbc first term.)] 

7. (’81) 1 Weir 931 (931, 932). 

(’71) G Mad H C E App xxxviii (xxxviii). 

(’80) 1880 Pun Be No. 34 Or, p. 81 (82), E7ni}ress v. Ban. 

[Sec (’78) 1878 Pun Ee No. 31 Cr, p. 73 (74), Croxon v, Banja. 

(’66) 1866 Pun Bo No. 64 Or p. 61 (62), Groxon v. Goolah.] 

[fiat see (’78) 1878 Eat 136 (136), Queen-Empress y. Bohadhu. (If through acci- 
dent, neglect or wilful breach of duty whipping is not inflicted nt the statutory 
time it does not thereby become inoperative.)] 

8. (’02) 1902 Pun L E No. 45 Or, p. 170 (172), Croxon v. Extra. 

9. (’02) 4 Bom L E 436 (437), Emperor v. Jaixoant. 

10. (’78) 2 Weir 446 (447). 

Note 6 

1. (’68) 9 Suth W B Or 41(49,50):BengLESupYol.951(FB)N’nssirv,C7mnf?cr. 
(’68) 9 Suth W B Cr Cir 3 (4). 

(’70) 14 Suth W E Cri 7 (7), BxMan Botoa v. Biihxir. 

(’93-1900) 1893-1900 Low Bur Bui 582, Empress v. Bga Paxa Dun, 

[Sec also (’91) 5 C P L B Cr 23 (23), Empress v. Batiram.'] 


Section 391 
Notes 5-6 
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Section 394 
Notes 6-7 


Section 892 


for each of the offences, the High Court doubted if this double sentence 
of whipping was legal and altered the sentence to fifteen stripes for 
both the offences.^ See also Note 4 to S. 392. 

6a. OfiBcer in charge of the jail. — A Borstal Institution is not 
a jail under this section and therefore the superintendent thereof, 
is not an officer in charge of a jail and hence a sentence of whipping 
cannot be carried out in his presence.^ 

7. Whipping in addition to imprisonment for less than 
three months — Sub-section (3). — When the term of imprisonment 
to which the accused is sentenced is less than three months, it is illegal 
to award the sentence of whipping in addition to the imprisonment.^ 


392..''' (^) III the case of a iierson of or over 
Mode of inflicting sixteon joars of age whipxiing shall 
punishment. Ijq inflicted with a light rattan not 

less than half an inch in diameter, in such mode, and 
on such iiart of the person, as the Provincial Govern- 
ment directs; and, in the case of a person under 
sixteen years of age, it shall he inflicted in such mode, 
and on such part of the iierson, and with such instru- 
ments, as the Provincial Government directs. 

( 2 ) In no case shall such iiunishment exceed 
Limit of number thirty stiupes and, in the case of a 
of stripes. porson Under sixteen years of age, it 

shall not exceed fifteen stripes. 


a, Substituted by A. 0. for 


1. Legislative changes. 

2. Mode of inflicting punishment 

on persons of or over sixteen 
years of age. 


Local Government,” 

Synopsis 

3. Mode of inflicting punishment 
on persons under sixteen years 
of age. 

4, Maximum sentence of whipping. 


Other Topics (miscellaneous) 

Directions by various Provincial Govern- Double whipping. See Note 4. 
ments. See Notes 2 and 3, Stripes on hand — Illegal. See Note 2. 


1. Legislative changes. — Section 3li of the Code of 1S72 
corresponds to this section. Under that section, punishment of whipping 
was to be inflicted in the case of a person of or over sixteen years of age, 
“with such instrument, in such mode and on such part of the person 


* 1882 :8.392; 1872 :8.311; 1861— Nil. 

2. (’98) 1898 Eat 955 (955), Queen-Empress v. Dagdu ■Janaji, 

Note 6a 

1. (’36) AIE 1936 Bang 485(487,488): 38 Cr.L. J.33 : 14Eang625(PB),Ei)i2)em- 
V. Nga Pyu. 

Note 7 

1. (’02) 2 Weir 447 (448), In re Subbian Ghetty. 

(’02) 4 Bom L E 436 (437), Emperor v. Jaiioant. 

(1900) 2 Bom L E 54 (55), Queen-Empress v. Bhica Trimbak. 
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as the Local Oovcraniont directs” and in llie case of a person under 
sixteen years of age, it was to be inflicted “in tlie way of scbool- 
•disciplinc with a light rattan." It also limited the miinber of lashes 
to one hundred and fifty, if whipping w.as inflicted with the cat-of- 
nine-tails and to thirty if it was inflicted with a rattan. 

Section 302 of the Code of ISS2 .substituted tlic words “with a light 
rattan not less than half an inch in diameter,” for the words “with 
such instrument" and further enacted that in no case shall the 
punishment of whipping exceed thirty stripes. Section 392 of the 
present Code has amended fhe portion relating to persons under sixteen 
years of age from “in the way of school-discipline with a light rattan” 
into "in such mode and on such part of the person and with such 
instrument ns the Provincial Government directs” and S. 7 of Act IV 
-of 1909 has added "and, in the case of a person under sixteen years of 
•age, it shall not exceed fifteen stripes” to sub-section (2). 

2. Mode of inflicting punishment on persons of or over 
•sixteen years of age. — The mode of inflicting the said punishment 
and the iiart of the body on which it is to bo inflicted have been 
loft to bo dcteniiined by the Provincial Government. The various 
Provincial Governments have provided ns follov.’s in this behalf : 
Bengal : — The punishment of whipping should, in the case of an 
adult, 1)0 inflicted on the breech, with a rattan not exceeding half 
an inch in diameter: and on all occasions precautions should bo 
taken to prevent the blows from falling on any other part of the 
person. (Wilkins, US.) 

Bombay : — In the case of a person of sixteen years of ago, whipping 
shall, when inflicted in private, that is, within the precincts of 
prison, bo inflicted on the bare buttocks, and when inflicted in 
public, that is, without the iirecincLs of prison, across the baro- 
shoulders. (Dorn. G. n. Ko, cos of 1S97.) 

Madras : — In the case of a person of or over sixteen yeai’s of ago, 
the whipping is to bo inflicted on the posterior and care is to bo taken 
that the person undergoing the punishment is tied up to a triangle, 
or his immobility under punishment is othewiso secured — in order 
to preclude the possibility of the rattan falling on any other part of 
the body. (Gaz. Not. No. i, 1st Jan. lS.s.3.) 

A thin cloth soaked in antiseptic should bo sjiroad over 
prisoner's buttocks. 

Punjab : — (l) It is to bo inflicted on the buttoclcs with a rattan 
not more than four foot in length, and one and a half inches 
in circumference, not in public or in front of court-houses, but 
always within some walled enclosure and in the presence of a 
IMagistrato or the Superintendent of the jail, and when practicable, 
of a Medical Ofiicer. (Punjab Bk, cir. vol.2 s. LV, p. 2G9). (2) The 
triangle should be boarded on the side next to the offender, so as to 
prevent the possibility of the rattan curling round and touching the 
front or any other part of his iierson. (s) The punishment is never 


Section 392 
Notes 1-2 



Section 392 
Notes 2-3 
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to be inflicted in public, or in front of cutchery, but always within 
some walled enclosure, either the jail, lock-up, treasury or any other 
convenient place, and in presence of a Magistrate, and, when practic- 
able, of a Medical Officer. Superintendents of jails have been invested 
by the Local Government with powers of a Magistrate of third class, 
with a view to sentences of w'hipping being executed in their presence. 
(Smyth 115. GOV. Beng., Feb. 29, 1864.) 

United Provinces of Agra and Oudli : — The whipping shall be 
inflicted on the buttocks wdth a light rattan half an inch in diameter, 
(G. 0. No. 1290, dated 12th May 189S.) 

Central Provinces : — In the ease of a person of or over sixteen years 
of age, the rattan shall be applied to the bare posterior, the offender 
being tied to a triangle and a leather apron fastened round his waist, 
(g. p. Gaz. Not. No. 20, 4th January 1899.) 

See also the undermentioned ease.’^ 

Burma : — The punishment of w'hii)ping shall be inflicted with a 
light rattan on the breech in the w'ay of school-discipline. (Burma 
Gaz. Not. No. 193, dated 1st July 1898, Part i. page 307.) 

It has been held illegal to inflict stripes on the hand.^ 

3, Mode of inflicting punishment on persons under sixteen 
years of age. — Under the Codes of 1872 and 1882 , as seen in Note i 
above, the whipping was to be inflicted “in the way of school- discipline, 
in the case of persons under sixteen years of age.’’ This phrase “in the 
way of school-discipline” w'as held to connote the degree of severity 
with which the punishment was to be inflicted.^ Now that phrase has 
been omitted and the Provincial Government is empowered to prescribe 
the mode of punishment.^ The several Provincial Governments have 
provided as follow's ; 

Bombay : — In the case of a person under sixteen years of age, it shall 
be inflicted in private with a light rattan across the bare buttocks. 
Madras : — In the case of juvenile offenders, a lighter cane than that 
employed for persons of or above sixteen years of age, shall be 
employed, (g. o. No. 59, Judicial, dated lOth January 1893). 

Punjab : — In the case of a person under sixteen years of age, it shall 
be inflicted on the buttocks in the way of school-discipline with 
a rattan not more than half an inch in diameter. (Not. No. 677, dated 
16th May 1899 ; Punjab Gazette, 1899, part 1, p. 314.) 

Central Provinces : — The whipping shall be inflicted on the hare- 
buttocks or in the case of a boy under tw'elve, on the hands, at the 
discretion of the Magistrate. The instrument used shall be a rattan 
lighter than that used for adults ; and while the whipping is being 
administered, the prisoner shall be held, but not tied to a triangle or 

Seclion 392 — Note 2 

1. (’01) 14 C P L E Or 64, Emyeror v. Qulab Musahnaii. 

2. (’92) 5 0 P L E Or 31 (31), Empress v. Sada Ganda, 

Note 3 

1. (’92) 5 0 P L E Or 31 (31), Empress v. Sada Ganda. 

2. (’01) 14 C P L E Or 64 (64), Emperor v. Gulaib Mussalman. 
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in any other convenient way, ns the Magistrate or ofliccr pi-esent 
may think fit. 

5. Maximum sentence of whipping. — All the Codes have 
limited the maximnm numhor of stripes to he inflicted with a rattan, 
to thirty. It is enacted that "in no case" shall this bo exceeded. The 
question arises, if at the same lime an accused is convicted of more 
than one ofTonco, can ho he sentenced to more than one sentence of 
whipping ? Eoforring to s. -10 of the Criminal Procedure Code (in force 
at that time) Peacock, C. .7., said : 

“The Code of Crimin.'il Procedure did not intend to allow two pimifliments 
of whipping to he inflicted at the fame litnc for two oficncc-', of wliich an offender 
might Iks convicted at the rame lime.” 

His Lordship said in reference to the Whipping Act, VI of 16C1 : 

"I do not believe that it was intended to ranction such a cruelty as to allow 
a double flogging to be inflicted ui>on a prisoner convicted of two oflenccs at the 
same time.”! 

The words "in no case” in the Codes of 1872, 1882 and 1893 clearly 
show that at one time not more than thirty striiies should he inflicted 
and it has been so licld* under these Codes. See also s. 891 Note C. 


393/-’ No sentence of whipping shall he 
Not to bo cxeeu. execiited bv instalments: and none 
Exemptions. oi toG lollowirig persons snail be 

punishable with whipping, naraelj’’: — 

(a) females; 

(1) ) males sentenced to death or to transportation, 
or to penal servitude, or to imprisonment 
for more than five years; 

(c) males whom the Court considers to he more 
than forty-five years of age. 


1. Execution of whipping by instalmontB. — Tlio sentence 
of whipping is not to ho executed by instalments.’ Theroforo, no 
enhancement of the sentence of whipping can ho made in revision after 
it has been executed, as it would amount to executing the sentence by 
instalments. Thus, where, an accused person convicted under S. 882, 
Penal Code, and sentenced to whipping was whipped and an application 


* 1882:5.393; 1872 : 5.312; 18G1 — Nil. 


Note 4 

1. (’G8) 9 Sutb W E Cr 41(49,50):Bcng L K Sup VoI.951(FB), Nnssir v. Chnndcr. 
(’GG) 18GG Pun Eo No. 82 Cr, p. 80 (87), Bain jus v. Soolchram. 

ISec also (’70) 14 Sulh W E Cr 7 (7), Rultun Bewa v. Buhur.] 

2. (’OG) 4 Cr. L. J. 281(281) : (190G) XJpp Bur Eul 47, Emperor v. Nga Po Kyan, 
(’98) 1898 Eat 955 (955), Qiiccn-Emprcss v. Dagdu Janaji, 

Section 393 — Note 1 

1 . (’GG) 18GG Pun Ee No. 82 Cr, p. 8G (87), Bam jus y, Soolchram. (Case under 
S. 11 of Act VI of 1804.) 

(1804) 3 Mad H C E App i (i). (Euling under S. 11 of Act VI of 18G4.) 


Section 392 
Notes 3-4 


Section 393 
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•Section 398 
Notes 1-2 


was subsequentlj’’ made to the High Court for enhancement of the 
sentence, this section was hold to bar the awarding of any additional 
sentence of whipping.’ 

2. Persons exempted from being punished with whipping. 

— Section 7 of the Whipping Act, VI of 18G-1, provided as follows : 

“No fonialo shall be punished with the whipping nor shall any person 
who may bo sentenced to death, or to transportation or to penal servitude, or to 
imprisonment for more than five years, be punished with whipping." 

This section has in addition to these persons exempted such males 
as the Comt considers to bo more than 45 years of age.^ The Burma 
Whipping Act, VIII of 1927, has extended the period of imprisonment 
from five to seven years for purposes of this exemption. Persons sen- 
tenced te transportation'" or imprisonment" for seven years cannot be 
sentenced to whipping. Nor can women or persons under sentence of 
death bo so sentenced.^ It is to be noted that the wording of this section 
'‘none of the following persons shall be punishable,” as compared with 
the words in S. 391, sub-s. (3), “shall bo sentenced” refers to the execution 
of the sentence of whipping and not to its being passed."* However, a 
sentence, the execution of which is lu’ohibited by law, is illegal and 
cannot be passed,” The word “sentenced,” in clause (b), it was argued, 
means “already sentenced” and does not refer to the sentence passed 
in combination with the sentence of whipping. This contention was 
rightly rejected” and it was held that the word must bo understood in 
a general sense and if a person is sentenced for any period exceeding 
that fixed by the Act, whether in conviction in one case, or more than 
one, ho cannot be punished with whipping.' 

2. (’91) 1891 Bfit 537 (537), Quccn-Einyrcss v. Baht Nasir. 

[See (’92) G C P L B Cr 30 (37), Empress v. Padam Singh, (In this case the 
accused was convicted of theft.)] 

Note 2 

1. (’40) I L E (1910) Kar 477 (478), Emperor v. Achar Hamzo. (Provisions of 
\Yhippiug Act and Criminal Procedure Code should be read together.) 

la. (’7G) 1 Mad 5C (5G, 57) : 2 Weir 448 (FB). 

(1S92-9G) 1 Upp Bur Eul 44 (44), Empress v. Nga KanSa, 

2. (’75) 23 Suth W E Cr 49 (49), Qicecn v. Poranmal. 

(’74) 21 Suth W E Cr 40 (40), Queen v. Esan Clnnider Detj. 

(’20) AIE 1920 Lah 364(3G7):1919P.B.No.30Cr:21Cr.L.J.30G, Alcharx. Emperor. 
3- (’7G) 1 Mad 5G (5G) : 2 Weir 448 (FB). 

4. (’20) AIE 1920 Lah 3G4 (3G7) : 1919 Pun Ec No. 30 Cr : 21 Cr. L. J. 30G, 
Ahbar v. Emperor, 

5. (’20) AIE 1920 Lah 3G4 (307) ; 1919 Pun Be No. 30 Cr : 21 Cr. L. J. 30G, 
Akbar v. Emperor. 

6. (’30) AIE 1930 Bang 138 (139) ; 7 Bang 7G9 : 31 Cr. L. J. 176, Ega Eyi Gyi 
V. Emperor, 

7. (’39) AIE 1939 Posh 17 (20) ; 40 Cr. L. J. G81, Karim Shah v. Emperor. (The 
cumulative sentence of imprisonment of more than five years cannot bo main- 
tained in the case of a person who has been ordered to undergo punishment of 
whipping and vice versa.) 

(’37) AIE 1937 Lah 104 (106) ; 39 Cr, L. .T, 4, Eur Ilahi v. Emperor. (The Sec- 
tion applies even it the sentences aggregating more than five years imprisonment 
are passed in different eases.) 

(’7G) 1 Mad 56 (57) : 2 Weir 448. (Seven years transportation for one offence and 
whipping alone for another.) 

(’37) AIE 1937 Pesh 22 (23) : 38 Cr. L. J. 429, Sona Khan v. Emperor. (Whip- 
ping in addition to imprisonment for seven years — Order is against this section.) 
(’30) AIE 1930Enng 138(139); 7 Bang 769 : 31 Cr.L. J. 17G, Ega Eyi Gyi v. Emperor. 
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• But in computing the maximum period of imprisonment under 
this section, the period of imprisonment to which a man has already 
been sentenced before the commission of the offence for which the 
sentence of whipping is passed cannot be taken into account.® 


394.'‘' (^) Tlie piinishment of whipping sliall 
Whipping not to not he inflicted unless a medical officer, 
5ffeidf"noH^ fit if present, certifies, or, if there is not 
state of health. a mcdical officer present, unless it 
appears to the Magistrate or officer present, that the 
offender is in a fit state of health to undergo such 
punishment. 

(2) If, during the execution of a sentence of 
Stay of execution. Whipping, a mcdical officer certifies, 
or it appears to the Magistrate or officer present, that 
the offender is not in a fit state of health to undergo 
the remainder of the sentence, the whipping shall he 
finally stopped. 

1. Scope. — This section enacts that the sentence of whipping 
shall not be inflicted on an accused person unless a medical ofiicer 
certifies, or in his absence, unless the Magistrate considers that the 
accused is in a fit state of health to undergo the punishment ; and it 
should be finally stopped, if, during the course of its execution, it is 
found that the accused is not in a fit state of health to undergo the 
rest of the punishment. “A man, though sentenced to whipping, is not 
to he whipped unless in a fit state to suffer that punishment. The 
whijjping is not to be commenced if he is unfit to bear it at all, and 
then he is to be kept in custody tilt the Court can revise the sentence. 
But, if it be commenced, it is not to be continued longer than the 
man is fit to bear it, and when the man has had all he can bear (in 
the opinion of the medical officer), the executioner is to stay his hand, 
and the sentence has been fully satisfied; for, it cannot be executed by 
instalments.”^ It may be noted that when a sentence of whipping has 
been executed in the presence of the Magistrate, Rule 287 of the Madras 
Criminal Eules of Practice, 1931, requires the Magistrate to record the 
fact of such execution. 

This section deals with the execution of a sentence of whipping 
which has been already passed. Where the question is whether such a 
sentence should be passed, it has been held that a Magistrate should 

* 1882 : S. 394; 1872 ; S. 312, paras. 1 and 2; 1861 — Nil. 

8. (’34) AIR 1934 Rang 58 (59, 60) : 12 Rang 404 ; 35 Or. L. J. 1027, Emperor v. 
Nga Nyi Nge. (AIR 1930 Rang 138, Disting.) 

Section 394 — Note 1 

1. (1864) 3 Mad H OR App i (i). (Ruling given under S. 11 of Act VI of 1864 
wherein the words used were “execution shall be stayed.’’). 


Section 393 
Note 2 


Section 39$ 



2140 PROCEDURE ON NON-INFLICTION OF PUNISHMENT [OH.28. 


Section 39$ 
Notes 1-2 


Section 895 


not reject the punishment of whipping merely on the ground that the 
accused is too j'oung and frail unless he has medical opinion in support 
of his own." 

2. Certificate of the medical officer. — The medical officer 
can under sub-s. (i) certify, before the sentence is inflicted, that the 
accused is, or is not, in a fit state of health to undergo the imnish- 
mcnt and under sub-s. (2) he can certify, during the execution of 
the sentence, that the accused cannot bear the rest of it. But it has 
been held that he is not empowered to certify, before the whipping 
is commenced, that the accused is fit to receive only a imrt of the 
sentence. Thus, where, before the whipping was inflicted, the medical 
officer certified that the accused could bear only six out of twenty 
lashes ordered to be inflicted on him, it was held that (a) the medical 
officer not being authorized to grant such a certificate before the 
execution of the sentence, it was not a valid certificate under sub-s.(l), 
and (b) the certificate, not having been granted during execution, was 
not a proper certificate under sub-s. (2). Hence, the Magistrate’s action 
in inflicting six out of the twenty lashes and awarding three months’ 
rigorous imprisonment in lieu of the fourteen lashes that were not 
inflicted was illegal and the imprisonment was set aside.^ In such a 
case as this the accused should have been kept in custody with a view 
to revising the sentence of whipping under section 395. 


(^) in which, under sec- 

Procedurc if punishment tion 394, a Sentence of whipping 

section 394. IS, wholly OF partially, prevented 

from being executed, the offender shall he kept in 
custody till the Court which passed the sentence can 
revise it; and the said Court may, at its discretion, 
either remit such sentence, or sentence the offender in 
lieu of whipping, or in lieu of so much of the sentence 
of whii^xiing as was not executed, to imprisonment for 
anv term not exceeding twelve months, or to a fine 
not exceeding five hundred rupees, which may he in 
addition to an^^ other jiunishment to which he may 
have been sentenced for the same offence. 

(S) Nothing in this section shall he deemed to 
authorize any Court to inflict imprisonment for a 
term or a fine of an amount exceeding that to which 

* 1882 ; S. 395; 1872 : S. 313; 1861— Nil. 

2. (’39) AIR 1939 Rang 383 (384) : 41 Cr.L. J. 22, TinHlaing Mg. v. The King. 

Note 2 

1. (’08) 7 Cr. L. J. 5 (5, 6) ; 31 Mad 84 : 17 M L J 555, In re Public Prosecutor, 
See also S. 395 Note 2. 



■CH.28.] PROCEDUEE ON NON-INFLICTION OP PUNISHSIENT 2141 


the accused is liable by law, or that which the said 
Court is competent to inflict. 


1 . 

2 . 

3. 


Synopsis 


Legislative changes. 

Scope and object of the section. 
Court which passed the sentence. 


4, Power of revision of sentence. 

5. Solitary confinement. 


. Other'Topics (miscellaneous) 


Absence of Magistrate — District Magis- 
trate can act. See Note 3. 

■Commutation of thirty stripes for 
twelve months’ imprisonment under 
S. 423 — No enhancement. See Note 2. 

Conclusion “ thirty stripes ; Twelve 
months’ imprisonment”. — Wrong. See 
Note 2. 

Fine instead of whipping. See Note 4. 

No revision of illegal sentence. See 
Note 4. 


Revision by original Court after con- 
firmation in appeal. See Note 3. 

Revision of whipping if maximum sen- 
tence already given. See Note 4. 

Whipping and imprisonment in default 
— Illegal. See Note 4. 

Whipping stopped under illegal certifi- 
cate — Imprisonment illegal. See 
Note 2. 


1. Legislative changes. 

Changes introduced in 1882 — 

•(l) The words “ order the discharge of the offender ” in S. 313 of the 
Code of 1872 were substituted by the words “remit such sentence.” 

(2) The words “ to imprisonment for any period ” in s. 313 were 
substituted by the words “ to imprisonment for any period not 
exceeding twelve months .” 

i%) The words “ Provided that the whole period of imprisonment to 
which such offender is sentenced shall not exceed that to which he 
is liable by law, etc., ” were altered into “ Nothing in this section 
shall be deemed to authorize any Court to inflict imprisonment for 
a term exceeding that to which the accused is liable by law, etc. ” 


Amendments in 1923 — 

The words “or to a fine not exceeding five hundred rupees," were 
added in sub-s. (l) between the words “ twelve months ” and “ which 
may be, etc. ” and the words “or a fine of an amount” were added in 
sub-s. (2) between the words “ for a term ” and " exceeding that .... 
etc,” by the Code of Criminal Procedure (Amendment) Act, 18 of 1923. 


Section 395 
Notes 1-2 


2. Scope and object of the section. — In cases where a sentence 
of whipping cannot be carried out at all, under sub-s. (l) of S. 394, 
because the accused is not in a fit state of health to undergo the 
jiunishment, or where it is carried out only in part, the accused not 
being in a state of health to undergo the rest of it,^ this section requires 
the Court to keep the accused in custody with a view to revise the 
sentence of whipping. The sentence of whipping can be revised (a) 
either by remitting it, or, (b) by sentencing the accused to imprisonment 
for a term not exceeding twelve months in lieu of whipping, or, (c) by 
imposing a fine not exceeding five hundred rupees. It cannot be said 

Section 395 — Note 2 

1. (’08) 7 Cr. L. J. 5 (5, 6):31 Mad 84 (85): 17 M L J 555, In re Public Proseciitor. 

[See also (’69) 5 Mad H C R App i (i). (S. 12, Whipping Act, 1864, gives Magis- 
trate passing sentence of whipping the power to reserve full sentence of impri- 
sonment which ought to be imposed if whipping cannot be carried out.)] 
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Section 395 
Notes 2-5 


that by reading S. 392, snb-s. (2) which fixes the maximum sentence of 
whipping at thirty stripes, with this section which fixes the maximum 
sentence of imprisonment that can be given in lieu of whipping at twelve 
months, that sentences of thirty stripes and twelve months’ rigorous 
imprisonment are of equal degree of severity.” But it may be taken that 
the Legislature regarded a sentence of twelve months’ imprisonment 
as the maximum sentence of imprisonment which could be substituted 
for whipping. Thus, it has been held by a Full Bench of the Eangoon 
High Court^ that a substitute of 30 stripes for a sentence of one year’s 
rigorous imprisonment is not an “ enhancement ” within the meaning 
of s. 12.3, sub-s. (l) (b). It has been seen in S. 391 that a medical officer 
cannot certify before the sentence of whipping is executed that the 
prisoner is in a fit state of health to undergo only a portion of the 
sentence. If such an illegal certificate is given and in pursuance of it 
the sentence is partially executed, the Magistrate is not entitled under 
this section to sentence the prisoner to imprisonment in lieu of the 
unexecuted portion of the sentence of whipping.'^ 

3. Court which passed the sentence It is -the Court that 

passed the sentence of whipping that can revise it.^ This power to 
revise the sentence is not taken away by the sentence being confirmed 
in appeal.- 

The words “Court which ijassed the sentence’’ do not mean the 
same officer who passed the original sentence of whipping. The word 
“Court” is impersonal, and its use instead of the words “Magistrate or 
officer” lends support to this view. Indeed, to confine the power of 
revision to the particular officer who passed the sentence would, in 
many cases, make the section unworkable. It certainly cannot be 
the intention of the Legislature, that, if at the time the sentence of 
whipping is to be revised under this section, the particular officer who 
passed the sentence of whipping is not available, he being either dead 
or transferred, the accused should escape the commuted sentence under 
this section. It has consequently been held that when the Magistrate 
who passed the sentence of whipping is absent, the District Magistrate 
can be held to be “the Court which passed the sentence.”^ 

5. Power of revision of sentence. — As seen already, the 
sentence may either be remitted or imprisonment or fine inflicted in 

2. (’28) AIE 1928 Enng 265 (265) ; 30 Cri L Jour 328, In rc Kpaing Nga Hmwe, 
[Sec also (’71) 15 Suth W E Cr 7(8, 9), Queen v. Bunda Ali, (20 stripes are not 

equiyalent to rigorous imprisonment lor three months.) 

3. (’29) AIE 1929 Eang 177 (179) : 7 Eang 319 : 30 Cr. L. J. 986 (FB), Emimor 
y. Chit Pon, (Substitution of 25 stripes for sentence of nine months rigorous 
imprisonment or more or that of 20 stripres for six months or more is similarly 
not enhancement.) 

[Cut see (’28) AIR 1928 Rang 265 (265) : 30 Cri L Jour 328, In re Eyaing Nqa 
Hjiucc.] 

4. (’08) 7 Cr. L. J. 5 (5, 6) : 31 Mad 84 ; 17 M L J 555, In re Public Prosecutor, 
See also S. 394 Note 2. 

Note 3 

1. (’89) 1889 Pun Re No. 10 Cr, p. 50 (53, 64), Empress v, Glieiu, 

2. (’89) 1889 Pun Re No. 10 Cr, p. 50 (63, 54), Empress v. Glieiu, 

3. (’01) 1901 Pun Re No. 33 Cr, p. 96 (97, 98) : 1902 Pun L R No. 20, Ghliajju v. 
Emperor, 
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lieu of it. The Court has, however, no power to take a bond under 
S. 562 from the accused in lieu of it.-^ Before the amendment of this 
section in 1923, it was held that a sentence of fine cannot be passed in 
lieu of whipping.'® Since the amendment, those cases are not good law 
and now fine not exceeding Es. 500 can he levied. 

The Court can remit the sentence altogether even though it is 
competent to inflict a term of imprisonment in lieu of whipping." The 
•word “imprisonment” means a substantive sentence of imprisonment 
and not imprisonment in default of payment of fine.® Sub- section (2) 
enacts that where an accused is sentenced to whipping and imprison- 
ment and where in lieu of such whipping imprisonment is inflicted, 
the total term of imprisonment should not exceed that which the 
Court is competent to inflict."' Therefore, whore imprisonment for 
the maximum period is inflicted in addition to whipping, the entire 
sentence of whipping should he remitted ; for, any further sentence of 
imprisonment will he beyond the competency of the Court.® 

"Where the sentence of whipping that has been passed is illegal, 
as for example, on a person above forty-five years of age, the Magistrate 
is not competent to revise such illegal sentence.® The illegal sentence 
should he reported to the High Court for orders. But, where at the 
time the sentence of whipping is passed, it is ordered that if the sentence 
cannot he executed, the accused shall undergo imprisonment, it has 
been held that the conditional sentence of imprisonment is illegal and 
the Magistrate should act under this section.’^ 

S. Solitary confinement. — When imprisonment in lieu of 
whipping is awarded, solitary confinement may be ordered, though 
it is not specifically mentioned in the section.' 


396 .'“' ( 1 ) When sentence is passed under this 
Execution of sen- Code on uu Bscuped convict, such 

tences on escupeu ^ _ ■, . . 

convicts. sentence, if of death, fine or "whipping, 

* 1882 ; S. 396; 1872 ; S. 316; 1861 : S. 47. 


• Note 4 

1. (’38) Am 1938 Bang 218 (218) : 39 Cri L Jour 707, King v. Ba Kyway, 
la. (’89) 11 All 308 (309) : 1889 All W N 93, Qtteen-Empress v. Sheodin. 

(’92-96) 1 Upp Bur Bui 45 (45), Quccn-Emyress r, Nga JS Aung. 

(1900-02) 1 Low Bur Bui 202 (203), Oroim v. Po Thit. 

2. (1900-02) 1 Low Bur Bui 202 (202), Croton v. Po Thit, 

3. (’89) 11 All 308 (310) : 1889 A W N 93, Queen-Empress v. Sheodin. 

4. (’98) 21 All 25 (26) : 1898 A "W N 156, Queen-Empress v. Bam Baran Singh. 
(’01) 1901 Pun Be No. 11 Or, p. 32 (33) : 1901 Pun L B No. 87, Croton v. Barhat 

Ali. (21 All 25, followed.) 

(’79) 2 "Weir 449 (449), In re Karat Ahamed. 

5. (’79) 2 "Weir 449 (449), In re Karat Ahamed. 

(’01) 1901 Pun Be No. 11 Cr, p. 32(33) : 1901 Pun LB, No. Sl.Croionv. Barhat AIL 
(’98) 21 All 25 (26) : 1898 AWN 156, Queen-Empress v. Bam Baran Singh, 

6. (’93-1900) 1893-1900 Low Bur Bui 241, Queen v. Nga Pan Bon. 

7. (’93-1900) 1893-1900 Low Bur Bui 631, Queen v. Nga Chein. 

• Note 5 

1. (’99) 1899 Pun Be No. 14 Cr, p. 38 (39), Queeti-Empress v. Gaman. 

See also S. 32 Note 5. • 


Section 395' 
Notes 4-5 


Section 39& 
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Section 396 
Note 1 


shall, subject to the iirovisions hereinbefore contained, 
take effect immediately, and, if of imprisonment, 
penal servitude or transportation, shall take effect 
according to the following rules, that is to say : — 

(2) It the new sentence is severer in its kind than 
the sentence which such convict was undergoing when 
he escaped, the new sentence shall take ehect imme- 
diatelv. 

(3) When the new sentence is not severer in its 
kind than the sentence the convict was undergoing 
when he escaped, the new sentence shall take effect 
after he has suffered imprisonment, penal servitude 
or transportation, as the case may he, for a further 
period equal to that which, at the time of his escape, 
remained unexpired of his former sentence. 

Explanation . — For the xmrposes of this section — 
fuj a sentence of transportation or penal servi- 
tude shall he deemed severer than a 
sentence of imiirisonment ; 

(1) a sentence of imi^risonment with solitary 
confinement shall he deemed severer than 
a sentence of the same description of im- 
prisonment without solitary confinement ; 
and 

(c) a sentence of rigorous imprisonment shall 
he deemed severer than a sentence of simple 
imprisonment with or without solitary 
confinement. 

Synopsis 

1. Legislative changes. 3. Sentence, 

2. Escaped convict. 4. Execution of sentence. 

Odier Topics (miscellaneous) 

Custody during trial — Not a convict. Imprisonment under S. 123 in default 
See Note 2. of security is sentence. See Note 2. 

^ , XT n t n T Place of trial for escaped convict. See 
■Criminal Circular Order No. 9 of Cal- 2 

cutta High Court. See Note 4. Sentence overlooked — Execution after 

Detention for security — Not imprison- discovery. See Note 4. 
ment — Conviction under S. 224,1. P. C., Sentence under S. 224, 1. P. C., is addi- 
Illegal. See Note 2. tional and section applies. See Note 3. 

4. Legislative changes. — Section 316 of Actx of 1872 left it to 
the discretion of the Court to direct the sentence passed on an escaped 
convict to take effect immediately or after the expiration of the i^eriod 
of the imprisonment or transportation which the ‘convict was under- 
going at the time of his escape. But S. 396 of the Code of 1882 and the 
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'present section enact — (a) that the sentence of death, fine or whipping 
passed on an escaped convict shall he executed immediately and (b) 
the sentence of imprisonment, penal servitude or transportation shall 
be deferred or executed immediately, according as the new sentence is 
lighter or severer in qualitj' than the sentence which the convict was 
undergoing at the time of his escape. 

2. Escaped convict. — The word “convict” shows that the case 
■of a person who escapes from custody while under trial is excluded 
from the operation of the section. There is a difference of opinion on 
the question if a person detained in custody for the purpose of giving 
security for good behaviour is not in custody for an offence though 
his detention may ho" lawful. Some cases have hold that it is not a 
“sentence” of imprisonment though the detention is lawful, and that 
his conviction under s. 224, Penal Code, is illegal.^ Other cases have 
held that the word “sentence” applies also to an order of imprison- 
ment passed under S. 123, in default of furnishing security.^ It is sub- 
mitted that the former view is correct having regard to the use of the 
word convict. The place of trial under S. 224, Penal Code, for an escaped 
convict is the place from where ho escaped. Trial and conviction by a 
Magistrate of another district will be quashed.® 

3. Sentence. — The inmishment under s. 224 , Penal Code, for 
escaping from lawful custody is to be in addition to the original 
sentence and the Court in passing such sentence must comply with the 
provisions of this section.^ 

Execution of sentence. — As far as the sentence of imprison- 
ment, transportation or penal servitude is concerned, the principle of 
this section is that the severer in kind of the two sentences shall take 
effect immediately and the lighter deferred. Thus, when a life-convict 
under sentence of transportation was convicted under S. 224 of the 
Penal Code and sentenced to four months’ rigorous imprisonment, it 
was held that it was illegal to give priority to the sentence of rigorous 
imprisonment as the transportation is a severer punishment than 
imprisonment.^ Similarly, where an accused under sentence of trans- 
portation for seven years escaped from w'here he was confined before 
transportation, and was convicted and sentenced to two years’ rigorous 

Section 396 — • Note 2 

1. (’67) 3 Mad H C E App xxiii (xsiii). 

(’74) 7 Mad H C B App sli (xli) : X Weir 198. 

(’03-04) 2 Low Bur Eul 72 (75) (FB), King-Emperor v. Nga Po Thin, 

2. (’95) 1895 Bat 774 (774), Queen-Empress v. Pandu Khandu. 

[See also (’04) 1 Ori L Jour 1114 (1114) : 6 Bom L E 1098, Emperor v. Durga 
Bahirav. (Case under S. 397.) 

(’12) 13 Cri L Jour 849 (849) : 37 Bom 178 : 17 I. C. 785, Emperor v. Vishnu 
Balhrishna Bam. (Do.) 

(’08) 8 Cri L Jour 402 (402) ; 31 Mad 515 (517), In re JogJii Eanigam. (Do.)] 

3. (1864) 1 Bom H 0 E Cr 139 (139), Beg. v. Dossa Sera. 

Note 3 

1. (’82) 1 Weir 203 (204), In re Gliinna Madakudamhan. 

(’67) 8 Suth W E Cr 85 (86), Queen v. Dhoonda Bhooya. 

Note 4 

1. (’98) 1898 Eat 965 (965, 966), Queen v. Mahadu Nagu. 


Section 396 
Notes i-i 
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conviction is one of transportation, the 'Court may, 
in its discretion, direct that the latter sentence shall 
commence immediately, or at the expiration of 
the imprisonment to which he has been previously 
sentenced: 


Provided, further, that where a person who has 
been sentenced to imprisonment by an order under 
section 123 in default of furnishing security is, whilst 
undergoing such sentence, sentenced to imprisonment 
for an offence committed jii’ior to the making of 
such order, the latter sentence shall commence 
immediately. 

Synopsis 


1. Legislative changes. 

2. Several sentences — Execution 

of. 

3. “ Unless the Court directs . . . . 

concurrently with such previ- 
ous sentence.” 

3a. Whipping — Concurrent sen- 
tences of. See Note 12 to S. 35. 
3b. Imprisonment in default of pay- 
ment of fine if can be made 
concurrent. 

4. “Already undergoinga sentence 

of imprisonment," etc. 

5. Order for imprisonment under 

S. 123 — Subsequent sentence 
for offence — Second proviso. 


6. Detention in civil prison if “sen- 

tence of imprisonment.” 

6a. Detention under Madras Bor- 
stal Schools Act if can be made 
consecutive. 

7. Effect of reversal of one of two 

sentences in appeal. 

8. Transportation — First proviso. 

9. Sentence cannot be ante-dated. 

10. Order ns to commencement of 

sentence is not a judgment. 

11. Power of High Court to pass 

concurrent sentences. 


12. Appeal. ' 
Other Topics (miscellaneous) 


Compared with S. 35. See Note 2. 
Ignorance of imprisonment and subse- 
quent discovery. See Note 8. 
Imprisonment in foreign territories. See 
Note 4. 

No order as to transportation during 
imprisonment — Effect. See Note 8. 
No transportation in default of fine. Sec 
Note 8. 

Order ns to commencement of sentences 

— Subsequent to delivei-y of judgment 

— Legal. See Note 10. 


Order under S. 123 subsequent to sen- 
tence for another offence. See Note 5. 

Section 04, 1. P. C. See Note 4. 

Security given under S. 108 — ’With- 
drawn after conviction for another 
offence — Effect. See Note 4. 

Sentence of transportation for n second 
time. See Note 8. 

Sentences to be executed immediately. 
Sec Note 2. 

Several sentences same day. See Note 4. 

Subsequent sentence for offence commit- 
ted after order under S. 123. See Note 5. 


1. liegislative changes. 

Changes introduced in 1872 — 

There was no provision in the Code of 1861 as to how a sentence 
of transportation on an offender already undergoing a sentence of 
transportation, was to take effect. This was provided for in the Code 
of 1872, but in other respects there was no difference between the two 
Codes. 


Changes introduced in 1882 — 

(l) The Code of 1872 referred only to sentences of imprisonment and 


Section 397 
Note 1 
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Iransportalian. The sentence o£ j)enal servitude vns also atldecl 
in 18^2. 

(2) Tlie jn-oviso lo S. 017 of the Code of 1S72 was enacted as a separate 
section in is?2, namely S. "03. 

Chanrie'^ introduced in ISOS — 

There were no changes introduced in 1803. 

C'haiU}r< introduced hi/ Act XV JIT of 1023 — 

(l‘i Tin' words “nnle-s previous sentence” were newly added. 

See Koto 0. 

(21 I’lie second proviso was newly added. See Note fi. 

2. Several sentences — Execution of. — The general principle 
is that sentences .should lake otTccl immediately on conviction and 
cannot he ]io3t]ioned.’ In cases, however, where several sentences are 
jia^sod against the same iierson, the Code has enacted a different rule, 
namely, that such sentences .choiild run consecutively; the one after 
the expiration of the other, unlc.-s the Court directs that they should 
run concurrently.' Section 35 enacts this rule, where a per.son i.s 
convicted at one trial of several offences and several sontcnce.s are given. 
This section enact.s tlie rule, where a poivson alrcadp undopoinr/ a 
’■cntence i.s sentenced to impri.sonment, etc." 

3. “Unless the Court directs concurrently with such 

previous sentence.’’ — Before the umendmont of the Code in 1020, 
S. 05 enahlcd a Magistrate, in a case where several sontonco.s were passed 
at one trial, to order that the imnishmonts shall run concurrently.^ 
But there was no such provision (except in one particular specified) in 
tliis section, and it was consequently hold in cases not falling within 
S. ."5 that the Court had no power to order that the sentences should 
run concurrently.^'' The addition of the words ‘‘unless the Court directs 

Section 397 — Note 2 

1. (’GO) ]’2 .‘^ntli W r. Cr 47 (1'^) : 0 Rona L K App Cr -50, In tic matter of Kirhcr. 
Soondcr Blutta:larj-’c. (Dopiity Mu"i-:tr.ntf p^^tp)nin" exccatiori of sentence, 
ponilinc: .'ip]i'’.il, on re of :ir-cn.=P(l 

2. (IfGl) 1 .Siuh W ]{ Cr Cir 2 (*2). 

(’78i 1S7.S lint 132 (li'.C). 

(’20) AIR 1020 All 211 (211) : 21 Cri L .Tour 398, Emperor v. Bhil-Jd. 

(’2^) AIR 1928 Oudli 507 (508) : 30 Cri L .Tour -17.3, TIazari Berta v. Emperor. 
[Sec nlsn (’25) AIR 1925 Omlh :>7-l(:(7C) : 27 Oudli Cfis .'38-5 :2G Cri L Tour 1-112, 
2Fiirli Brahman v. Kinrj. Emperor.) 

3. (’.3G) 3.8 R L R 22;5 (22;s), Tikatja Barn v. Emperor. 

(’10) 11 Cri L Tour G70 (G80) : S Ind Cns 550 (Lali), Shco Narait: v. Emperor. 

[Srr ah-i (’70) 3 Bcu" L R App Cr 50(51); 12 Sutli W R Cr 17, In the matter of 
Kislicn Soondcr Bhntincharjcc. (S. -IS of tlie Code of 18G1 was hold to lie an 
exception (0 the rule (lial scutencos l) 0 "in to run from tlie moment they arc passed.)] 

Note 3 

1. [Srr (’09) 18G9 Rat 19 (10, 20), Beg v. Bamchandra, (Court may direct (hat 
llicv should run concurroiUlv.)] 

[See also (’21) AIR 1921 All 12C{127):22 Cr.L.T. 520, Tfnrakh Knrain v. Emperor.) 
la. (’G9) 18G9 Rnt 18 (IS). (Case under S. -18 of the Code of 18G1.) 

(’21) AIR 1921 All 12G (127) : 22 Cri L Tour 520, JIarakh Xarain v. Emperor. 
(’83) 1838 Rat 391(391), Queen-Empress v. Hari. (Case under first proviso which 
was already there in the Code of 1882.) 

(’73) 20 Suth W R Cr 70 (70), Queen v. Sobrai Gowallah. 

(’02) 4 Bom L R 870 (877), Emperor v. Tukaram JIari. 
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that tlio subsequent sentence shall run concurrently with the previous 
sentence” by the amondinont of 1923, now makes it clear that such 
orders are competent.” Sec also S. 35 Koto lO. 

3n. Whipping — Concurrent sentences of. — See Koto 12 to Section 35. 

3b. Imprisonment in default of payment of fine if can be 
made concurrent. — Section 64 of the Penal Code lays down that a 
sentence of imprisonment in default of payment of fine should ho in 
excess of any other imprisonment to which the accused may have been 
sentenced. This imijlies that a sentence of imiirisonmcnt in default is 
not a sentence of imprisonment within tlio moaning of S. 85 of tho 
Code^ or of this section.- It has, therefore, been hold in tlie under- 
mentioned casos,^ decided under S. 35 that sentences of imprisonment 
in default cannot bo ordered to run concurrently. Following this view, 
tho High Court of Lahore'* has held in a case coming under this section 
that it is illegal to make various sentences of imprisonment in default 
of payment of fine awarded in separate trials concurrent with each 
other. In Emperor y. Pnnjaji Lalaji,’’ the Iligh Court of Bombay 
has, however, held that tho word ‘imprisonment’ in this section 
includes imprisonment in default of payment of fino and that, therefore, 
where a person undergoing a sentence of imprisonment in default of 
payment of fino is sentenced to a substantive term of imprisonment, tho 


(’20) AIR 1920 All 211 (211) : 21 Cri L Jour 898, Emperor v. Bhikhi. 

(1900) 2 Bom L R 111 (112), Quccn-Emprcss v. BhagwanHas Bnldas. 

(’021 15 C P L R Cr 07 (57), Emperor v. Bitddhu. 

(’12) 13 Cri L Jour 3 (3) : 13 Ind Cas 109 (Lab), Emperor v. Ganda Singh, 

(’08) 7 Cri L Jour 445 (445) : 4 Low Bur Rul 147, Emperor v. San E. 

(’03) 1903 Upp Bur Rul Cr P C 19 Nga Toh Giji v. Emperor. 

(’09) 10 Cri L Jour 230 (237) : 2 Sind L R 23, imperator v. Klntda Bxtx. 

(’9lj 1891 Eat 552 (553), Queen-Empress v. Mahomed. 

(’12) 13 Cr.L.J. 4GG(4C7):15 I.C. 80G(.Mnd), Advocatc-Gencral y.Govindastuamxj. 
(’17) AIR 1917 Cal 41G (417) : 16 Cr.L.J. 410, Kamal Mandal v. King-Emperor, 
(’23) AIR 1923 Rang 197(198):! E.ang 30G:25 Cr.L.J. 85, Emperor Nga Scin Bo. 
[Sec also (’94) 1894 Pun Ro Ko. 12 Cr, p. 38 (38, 89), Mueaffar v. Empress. 

(’8G) 188G Eat 300 (301), Quecti-Etnpress v. Sagram Nath. 

(’13) 14 Cri L Jour 240(240) ; 19 Ind Cas 336 (All), Mahbul Hussain \\ Emperor. 
(’13) 14 Cri L Jour 388 (388) : 20 Iiul Cas 212 (L B), Nga Pga v. Emperor.} 

See also S. 35 Koto 10 and S. 240 Koto 3. 

2. (’24) AIR 1924 Eaug 307 (308) : 25 Cr.L..T. 1310, Emperors. Nga Po Thaxmg. 
(’2G) AIR 192G Nag 42G (429) : 27 Cri L Jour 807, Mahadeo v. King-Emperor. 

[Rut see (’25) AIR 1925 Lab 334 (335) : 2G Cr.L.J. 731, Batan Singh v. Emperor, 
(The decision, it is submitted, is not correct — Tho amendment of 1923 was 
.apparently not brought to tlio nolico of tho Court.)] 

Note 3b 

1. (’2G) jUE 192G Bom 62 (62) : 27 Cri LJourlll, Emperor v. Suhrao Sesharao, 

2. (’40) AIR 1940 Lab 388(388) : ILR (1940) Lab 143, Emperor wChanan Singh. 

3. ^12) 13 Cr.L.J. 536 (536) : 5 S L R 263 ; 15 LG. S08, Imperator s.AhidullaU. 
(’29) .AIR 1929 Sind 179 (179) : 30 Cri L Jour 907, Emperor v. Qhulam Ahmed. 
(’2G) air 1926 Bom 02 (62) : 27 Cri L Jour 111, Emperor v. Stihrao Sesharao. 

See .also S. 35 Note 13. 

4. (*40) AIR 1940 Lab 388(889) : ILR (1940) Lab 143, Emperor v.Ghanan Singh. 

5. (’39) AIR 1939 Bom 174 (176, 177) : 40 Cri L Jour 002 : ILR (1939) Bom 160. 
(Broomfield J., however, observed that it was doubtful if an order to make the 
subsequent substantive sentence run concurrently with tho previous term^ of 
imprisonment in default was legal — . It is diflioult to understand this, in view 
of his Lordship’s view clearly expressed, that the term imprisonment in this 
section includes imprisonment in default of payment of fino.) 
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latter sentence "will begin to run only on the expiry of the imprisonment 
for default. 

5. “ Already undergoing a sentence of imprisonment,” etc. 

— A is sentenced on the same day to two separate terms of imprison- 
ment on two separate conyictions. Can A be said, at the moment the 
second sentence is passed, to be undergoing a sentence of imprison- 
ment in respect of the first sentence ? It was held bj’’ the High Court 
of Allahabad, in a case arising before the amendment of 1923, that he 
cannot, the reason being that a person cannot be said to undergo a 
sentence of imprisonment until he is actually put in jail} It was, 
however, held in the same case following the undermentioned case^^ 
of the Bombay High Court that where several sentences were passed 
on the same day, they might be considered to have been passed at one 
trial within the meaning of s, 35 and that, therefore, the Court could 
order the sentences to run concurrently. The High Courts of Madras 
and Eangoon and the Judicial Commissioner’s Court of Nagpur have, 
on the other hand held that a person sentenced to imprisonment must 
be deemed to be undergoing that imprisonment within the meaning of 
this section from the moment the sentence is passed and that, therefore, 
this section will apply 

A person who has furnished security under S. 108 of the Code 
and is subsequently convicted under s. 500 of the Penal Code, cannot 
be said to be undergoing any sentence of imprisonment at the time 
the sentence under s. 500 is passed, though after such conviction the 
accused withdraws his security and is consequently committed to 
prison.^ 

A person undergoing a sentence of imprisonment in a foreign 
territory will, for the purposes of this section, be considered to be 
“undergoing the sentence” and consequently, a Magistrate is competent 
to direct that a sentence passed by him should commence after the 
expiration of the sentence which the accused is undergoing in the 
foreign territory."^ 

S. Order for imprisonment under section 123— Subsequent 
sentence for offence — Second proviso. — Before the addition of the 

Note 4 

1. (’18) AIR 1918 All 303 (303) ; 19 Cri L Jour 207, Mahhan v. Emperor. 

la. (’ll) 12 Cri L Jour 241 (241) : 10 Ind Cas 769 (769) (Bom), Emperor v. Maho- 
med Isaf Habib. (In this case the oliences could have been joined together under 
S. 234 of the Code.) 

2. (’91) 2 Weir 451 (451, 452), Hi re Mutlmsaini Goimdan. (Case before 1923 — 
Sentences held only to run consecutively.) 

(’24) AIR 1924 Rang 307 (308) : 25 Cri L Jour 1310, Emperor v.NgaPoTliaung. 

(Case under the amended section — Sentences could be directed to I’un concurrently.) 
(’26) AIR 1926 Nag 426 (429) ; 27 Cri L Jour 807, Mahadeo v. Emperor. (Do.) 
[Bee (’35) AIR 1935 Rang 456 (458) : 37 Cri L Jour 217, N. N. Burjorjee v. 
Empcroj'. (But sentences should not be ordered to run concurrently, where the 
oSences are totally unconnected with each other.)] 

3. (’23) AIR 1923 Oudh 56 (57) : 25 Oudh Cas 249 : 24 Cri L Jour 577, Ganesh 
Shanlcar Yidyarailn v. Eing-Empcror. 

4. (’97) 20 Mad 444 (444) : 2 Weir 452, Queen-Empress v. Yenhaiarama Jetti, 
fPrisoner undergoing sentence of imprisonment in Mysore.) 

iSee (’88) 1888 Rat 391 (391), Queen-Empress v. Bhika. (Case under 1st proviso.) 
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second proviso to tliis section in 1023, thoro was a difference of opinions 
as to whether nn order for coinniitinont to prison nndcr S. 123 in 
default of furnishing security was a xcntaicc of imprisomncnl within 
the meaning of tliis section. On the one hand, it was lield that it was 
not^ and that the subsequent sentence could not, tlierofore, under this 
section, be postjioncd till after the expiry of the iinju'isoninent ordered 
under S. 123.* The High Court of Allahabad hold, on the other hand, 
that a coinniitinont under S. 123 is a sentence of iviprisoiimcnl within 
the meaning of this section and that, consequently, the subsequent 
sentence for an offence would, under this section, commence after the 
expiry of the imprisonment under S. 123.^ Dy the addition, in 1928, of 
the second proviso to this section and the use therein of the words 
"sentenced to imprisonment by an order under s. 128," the Legislature 
has ado]ited the view of the Allahabad High Court that the words 
"sentence of imprisonment” include an order for commitment to 
prison under s. 123‘ but has enacted that, whore the subsequent 
sentence is for nn offence committed prior to the order under s. 123, 


Note 5 

1. (’10) AIK 1910 I'ftt 1S2 (182) : 17 Cri L Jour 523 : 1 I'nt Jt Jour 212, Mara- 
7:andnr v. Emi'cror. 

(’14) AIR 1914 iSind 22 (22) ; 7 Sind E R203: l.SCr.L.J. 592,E’aip£Torv,G/iidnm. 
{’12) 13 Cr, Ij. J. 189 (189, 190) : 8 NX';IjR20:13 I. 0.1005, Emperor v. Lchria. 
(’01) 1 Cri L Jour 1090 (1090) : 27 Mud 525, Emperor v. Mnthuhomaran, 

{’03) 2 Weir 452 (452), In re Venhatigadu. 

(1900.02) 1 Low IJur Jlul 14 (15), Qiiecu-Emprcss v. Ngn Kyon, 

(’12) 17 I. C. 785 (785) ; 13 Cr. L. J. 819 (Bom), Emperor v. Visliitii BaU.risJitia. 
{'03.01) 2 Low Bur Kul 72 (75, 70) (I’B), King-Emperor v. Ega Po Thin. (Tliir- 
I;cll Wliile, C. .T., dissenting.) 

(nut SCO (’95) 1895 Knt 774 (774), Quccii-Emiiress v. Panda. ] 

2. (’92-90) 1 Upp Bur Bui 40 (40), Queen-Empress v. Nga So. 

(’01) 1 Cri L Jour 1114 (1114) : 0 Bom L R 1093, Emperor v. Durga Bahirav. 
{’03) 2 Weir 452 (453), In rc Vcnhaligadu. 

(’21) AIR 1921 Sind 90 (90,97) : 15SL R205:23Cr.L.J. 255,Stil:hal v. Emperor. 
(’12) 13 Cr.L.J. 819 (819):37 Bom 178:1710785, Emperor v. Vishnu Bala7;rishna. 
{’10) 11 Cri L Jour 15 (15); 3 Sind L R 114: 4 I C 003, Emperor v. Pandhi. 

003) 8 Cri L Jour 402 (402): 31 Mnd 515: 4 M L T 223, In rc Jog7ii Kannigan. 
{’10) 11 Cri L Jour 271 (271): 34 Bom 320: 5 I C 801, Emperor v. Arjun Ambo. 
{’98) 1898 Rnt 970 (971), Queen-Empress v. Tu!s7iya Bn7iiru. 

(’95) 1895 Bun Re No. 14 Cr, p. 45 (40, 47), Queen-Empress v. Divano7iand. 
{’72-92) 1872-92 Low Bur Bui 304 (305), Queen-Empress v. Nga S7nec Byo. 

[Sec (’17) AIR 1917 Low Bur 159(159) : 17 Cr.L.J. iBO, S7iin Taung \\ Emperor. 
(Person detained in civil prison i.s not undergoing Ecntcncc of imprisonment.)] 
[See also (’19) AIR 1919 Lab 130 (130) : 20 Cri L Jour 310, Emperor v. Chet 
Sing7i. (Sentence under S. 170, Penal Code should commonco at once according 
to the Punjab Jail Manual, 1910, R. 401 (2).) 

{’10) AIR 1910 Mad 1144 (1144) : 10 Cri L Jour 022, In re Pichari AuUtu. 

(’15) Ant 1915 iMad 587 (587) : 10 Cri L Jour 137, In rc Ramudu. 

{’03) 5 Bom L It 20 (27), Emperor v. Kanji Jay Singh. 

{’23) AIR 1923 Oudb 50 (57): 25 Oudh Gas 249; 24 Cr.L.J. 577, GancshS7tan7:ar 
Vidyart7ii v. King-Emperor. (For application of S. 397, accused should have 
been undergoing sentence of imprisonment on the dale on which he is convicted 
of substantive oHonce.) 

(’75) 24 Suth W R Cr 13 (14), Queen v. S7iona Dagcc. (When conviction of oflonco 
is contemporaneous with order for security for good behaviour, the sentence for 
substantive offence is to bo first carried out.)] 

3. (’08) 7 Cri L Jour 427 (430, 431, 432): 30 All 334 (340, 342): 5 A L J 318 (FB), 
Emperor v. Tttla K7ian. 

4. (’31) AIR 1931 Rang 127 (129):9 Rang 110: 32 Cr.L.J. 714 (FB), In rc^aPi/c. 
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such sentence should commence immediately 

Where the subsequent sentence is for an offence committed after 
the order under S. 123, this proviso has no application. In such cases 
the first jDaragraph of this section ■u’ill come into operation and the 
subsequent sentence will run after the expiry of the sentence under 
S. 123 unless the Court directs that they shall run concurrently.® The 
proviso vill not also apifiy where the order under section 128 is passed 
suhsequcnt to a sentence of imprisonment for an offence and, in such 
cases also, it is submitted, the first paragraph of this section applies 
and the sentences will run only consecutively. A contrary view has,, 
however, been taken by a Full Bench of the Judicial Commissioner’s 
Court of Siud.®“ In that case x was sentenced to imprisonment for an 
offence, after the date of an order for security and before the date fixed' 
for furnishing security. On failure to furnish security on the latter- 
date an order under s. 123 was not passed but was suspended until the 
expiry of the sentence for the offence. It was held by their Lordships,. 
firstly, that the order under S. 123 could not be suspended and secondly, 
the imprisonment under S. 123 would run concurrently with the 
previous imprisonment. As has been seen before, this latter view is not 
correct. Where after an order for security was passed X was convicted 
of an offence and sentenced to imprisonment and thereafter an order- 
under S. 123 for imprisonment was passed for default of security, it- 
was held by the High Court of Bombay that the order under S. 123. 
should not have been passed on a later date at all and that on the- 
assumption that the order under s. 123 was on the date of the order for- 
security as it should have been, the subsequent sentence for the 
offence ran concurrently with the former.® 

When the sentence for the offence is fine, S. Gl of the Penal Code- 
requires that any imprisonment in default of the payment of fine- 
should he in excess of any other imprisonment to which the accused- 
may be sentenced. Hence, in such cases, even though the offence in 
question may have been committed prior to the jjassing of the order- 
under S. 123, the effect of S. 61 of the Penal Code would be to postpone 
the imprisonment in default of fine till the expiration of the imprison- 
ment in default of security.' 

6. Detention in civil prison, if “ sentence of imprisonment.” 

— The detention in civil prison is not a sentence of imprisonment 
within the meaning of this section. Where therefore a person under- 
going detention in a civil jail is convicted of an offence and sentenced 
to a term of imprisonment, this section has no application and the- 
sentence will commence, under the general principle of law, from the- 

4a. (’33) AIR 1933 Oudh 381 (381) : 34 Gri L Jour 1152, Emyeror v. Jagmolian. 

5. (’31) AIR 1931 Rang 127 (128, 129) : 9 Rang 110: 32 Cr. L. J. 714 (FB), In re 
Nga Pye. 

5a. (’26) AIR 1926 Sind 273 (275) : 20 Sind L R 163 : 27 Gri L Jour 865 (FB), 
Emycror v. Ahmed. 

6. (’27) AIR 1927 Bom 657 (657): 28 Gr.L.J. 652, Emyeror v. Ala Farid Bargir. 

7. (’32) AIR 1932 Rang 50 (51): 9 Rang 612: 33 Gr.L.J. 174, Emyeror v. Nan E. . 
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date of the order.^ 

6a. Detention under Madras Borstal Schools Act, if can he 
made consecutive. — This section does not apply to sentences of 
detention under si 8 of the Madras Borstal Schools Act, Consequently, 
a direction in a case that the sentence of detention should commence 
after the expiration of the previous sentence of detention is illegal.^ 

7. Effect of reversal of one of two sentences in appeal. — 
Where x is convicted and sentenced to imprisonment first in one case 
and subsequently in another, and the former conviction is reversed in 
appeal, it has been held by the High Court of Bombay that the second 
sentence will commence from the date of such reversal} According to 
the High Court of Madras, the sentence already undergone in respect 
of the conviction which was set aside should he reckoned as imprison- 
ment in the second conviction.^ The Judicial Commissioner’s Court 
of Sind has held that the second sentence will commence only on the 
date of the acquittal in appeal in respect of the first conviction, but 
that the High Court has power under S. 189 of the Code, to reduce, 
on equitable considerations, the second sentence h 3 ’' the period of 
imprisonment already undergone by the accused.® 

8. Transportation — First proviso. — Where an accused who 
is already undergoing a sentence of imprisonment is sentenced to 
transportation, the Court has got a discretion under the first proviso 

V to direct the sentence of transportation to commence immediately or 
after the expiration of the sentence of imprisonment.^ If no order 
is made directing it to commence immediately, the sentence of 
transportation will commence only after the expiry of the sentence of 
imprisonment.® Where, however, at the time the sentence of trans- 
portation is passed, the Magistrate is ignorant of the previous sentence 
of imprisonment, an order directing the sentence of transportation to 
commence immediately can be made later on.® By the amendment 
of sub-s.(l) this discretion has been given even in the case of a 
subsequent sentence of imprisonment or penal servitude. The first 
proviso, therefore, appears to be redundant and unnecessary. Where 

I a person already sentenced to transportation for life is for the second 


Note 6 

1. (’17) AIR 1917 Low Bur 159 (159) ; 17 Or. L. J. 480, Shin Tanng v. Emperor. 
(Subsequent imprisonment under the Prisons Act.) 

(’25) AIR 1925 Rang 202 (203):3 Bang 93:26 Gr.L.I. 821, E7nperorv,MaK}ta6yu 

Note 6a 

1. (’38) AIR 1938 Mad 613 (614) : 39 Or. L. J. 795, In re Public Prosecufor, 

Note 7 

1. (’79) 1879 Rat 139 (139). 

(’90) 1890 Eat 523 (523), Queen-Empress v. Kliandv. 

2. (’79) 2 Weir 450 (450). 

3. (’32) AIR 1932 Sind 159 (160) : 34 Or. L. J. 24, Emperor v. Koural Shah. 

Note 8 ■ 

1. (’02) 2 Weir 453 (453), In re Pattayil Koorii. 

(’09) 10 Or. L. J. 236 (237) ; 2 Sind L R 23, Imperaior v. Khuda Bux. 

2. (’88) 1888 Eat 391 (391), Queen-Empress v. Bhilca. 

3. (’88) 1888 Eat 391 (391), Queen-Empress v. Bhilca. 
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time sentenced to transportation, this section has been held not to 
apply though, for purposes of calculation, a sentence of transportation 
for life is reckoned as 20 years.^ It may he noted, in passing, that 
transportation cannot he ordered in default of payment of fine.® 

9. Sentence cannot be ante-dated. — A sentence cannot he 
made to operate from a date prior to the date on which the sentence 
was passed. Thus, where a prisoner was arrested on 27-1-1931 and was 
convicted and sentenced on 8-4-1931, it was held that the sentence could 
not be made to run from 27-1-1931.^ 

40. Order as to commencement of sentence is not a judg- 
ment. — An order made by a Court under this section as to the 
commencement of sentences is not a part of its judgment and may, 
therefore, he made after the judgment is signed.^ 

11. Power of High Court to pass concurrent sentences. — 
The High Court has power, under this section, to pass concurrent 
sentences in the same manner as the Court which originally passes the 
sentences.^ 

12. Appeal. — Where an accused is sentenced to concurrent 
terms of imprisonment, no one of which alone is appealable, he is 
not entitled to appeal against them collectively.^ Likewise when an 
Assistant Sessions Judge sentences an accused to imprisonment for a 
period not exceeding four years, under each of two sections of the Penal 
Code, directing the sentences to run concurrently, an appeal lies to the 
Sessions Court and not to the High Court.^ 


3 QS.^ ) Nothing in section 396 or section 397 

seftlolTs^ ^396 excusG any person from 

and 397. anj i>art of the punishment to which he 
is liable uioon his former or subsequent conviction. 


1898 : S. 398, sub-section (1); 1882 ; S. 398; 1872 : S. 317, proviso; 

1861 ; S. 48, proviso. 


4. (’93-1900) 1893-1900 Low Bur Eul 13, Nga Tha Byit v. Quecn-Eviyress. 

5. (’80) 1880 Pun Ee No. 17 Cr, p. 29 (30), Empress v. Niiran. 

See also S, 31 Note 4 and S. 33 Note 5. 

Note 9 

1. (’33) AIR 1933 Eang 28 (28) : 34 Cr. L. J. 447, Emperor v. Nga Fo Min, 

Note 10 

1. (’88) 1888 Eat 391 (391), Qncen-Empress v. Bhilia. 

Note 11 

1. (’29) AIR 1929 All 585 (585): 51 All 888: 30 Cr. L. J. 904, Sis Bam v. Emperor. 
(’31) AIR 1931 Bom 529 (529) : 33 Cr. L. J. 77, Nagappa v. Emperor. 

See also S. 423 Note 36. 

Note 12 

1. (’13) 14 Cr. L. J. 254 (254, 255) : 19 Ind Cas 510 : 40 Cal 631, Aeie Slieilch v. 
Emperor. 

(’12) 17 Ind Cas 531 (532) : 13 Or. L. J. 787 (Cal), StiJmandan Singh v.Emperoi'. 
[But see (’12) 17Ind Cas 813(81d):13Gr.Ij.3.877[Ca.\),AbdulEhalekv.Emperor.'} 

2. (’16) AIR 1916 Cal 464 (464) : 17 Cr. L. J. 266, Laklnmi Bam v. Emperor. 
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(2) When an award of imprisonment in default of 
payment of a fine is annexed to a suhstantive sentence 
of imprisonment, or to a sentence of transportation 
or penal servitude for an offence punishable with 
imprisonment, and the person undergoing the sentence 
is after its execution to undergo a further substantive 
sentence, or further substantive sentences of imprison- 
ment, transportation or penal servitude, effect shall 
not be given to the award of imprisonment in default 
of payment of the fine until the person has undergone 
the further sentence or sentences. 

1. Scope of the section. — This section provides that no person 
•n’ill be excused from undergoing any part of the punishment to which 
he is liable under former or subsequent convictions.^ 

Where an accused was convicted under s. 447, Penal Code, and 
sentenced to undergo rigorous imprisonment for three months and a 
fine, in default of payment of which he was sentenced to imprisonment 
for twenty days and the substantive sentence was by some mistake 
overlooked with the result that the accused served only the sentence 
of imprisonment in default of paj-ment of fine, and was released, it was 
held that the accused could be re-arrested and sent to jail to serve the 
substantive sentence and the substantive sentence could be directed to 
begin from the date of his re-arrest." 

2. Sub-section (2). — This suh-section was first introduced in the 
Code of 1893. It supersedes the view held in the undermentioned case^ 
that where a convict is imprisoned under two warrants which order 
oonsGcutive punishments, the first warrant should be completely 
executed, both in respect of the substantive sentence of imprisonment 
and the imprisonment in default of fine, before any effect is given to 
the second warrant. Where a person is already undergoing a sentence 
of imprisonment in default of payment of fine when a substantive 
sentence of imprisonment is passed against him, an order directing that 
the subsequent sentence should take effect immediately and that the 
unexpired portion of the prior sentence should begin to run on the 
expiry of the subsequent sentence, is not justified under this sub-section. 
The reason is that this sub-section only provides for the postponement 
of the imprisonment in default and not for its interruption." 


Section 398 — Note 1 

1. (’03) 2 Weir 453 (453), In re Paliayil Koorii, 

(’94) 1894 Pun Ee No. 12 Cr, p. 38 (39), Mttzaffar v. EmyrcBS. 

2. (’97-01) 1 Upp Bur Bui 89 (89, 90), King-Emperor v. Ngwe Gaing. 

Note 2 

1. (’78) 1878 But 132 (132). 

2. (’39) AIB 1939 Bom 174 (170, 177) : 40 Cri L Jour G02 : ILB (1939) Bom ICO, 
Emperors. Pitnjaji Lalaji. 
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Dtion 399 


390.'“' (1) When any person nnder the age 
of fifteen years is sentenced by any 

youthful offenders . ,• ,o 

in reformatories. (Jriminai Uoiirt to im]prisonment lor 
any offence, the Court may direct that such person, 
instead of being imprisoned in a criminal jail, shall 
be confined in any reformatory established by the 
Provincial Governments as a fit xdace for cofinement, 
in which there are means of suitable disciiiline and of 
training in some branch of useful industry or which 
is Jcept by a person willing to obey such rules as the 
Provincial Government^ xirescribes with regard to the 
disciiiline and training of persons confined therein. 

(2) All persons confined under this section shall 
be subject to the rules so prescribed. 

(3) This section shall not ajiply to any xilace in 
which the .Reformatory Schools Act, 1897, is for the 
time being in force. 

a. Substituted by A. 0. for “Local Government.” 


1. Scope of the section. 

2. “Under the age of fifteen 

years.” 

3. “ Is sentenced to imprisonment.” 

4. “ May direct.” 


“Instead of being imprisoned.” 

6. Sub-section (3). 

7. “Imprisonment.” 

8. Revision. 


Synopsis 
I 5. 


Other Topics (miscellaneous) 


Act VIII of 1897 — Reformatory Schools 
Act. See Notes 8, 1, 3, 5 and G. 
Comparison with S. oG2. See Note 1. 
Detention is not sentence — Suspension 
of sentence does not prevent detention. 
See Note 4. 

Inquiry as to age. See Note 2, 

Grounds for sending to reformatory 
school. See Note 4. 


Period of detention. See Note 5. 

Points not to be considered. See Note 3, 
Procedure. See Note 3. 

Section 31 of Act VIII of 1897 — Powers 
under. See Note 4. 

Sentences not coming under this sec- 
tion. See Note 3. 


1. Scope of the section. — This section may be compared with 

S. 5G2. The points of difference are as follows ; 

(1) This section applies to offenders below the age of 15 years, while 
S. 562 applies to all offenders. 

(2) Under this section the offender need not be a first offender, whereas 
under S. 562 the offender must be a fij'st offender. 

(3) In order that this section may apiily, the offender must be sentenced 
to imprisonment.^ Under S. 562, the Court may, instead of sentenc- 
ing him, release him on probation. 


• 1882 : S. 399; 1872 ; S. 318; 1861 ; S. 433. 


Section 399 — Note 1 

1. (’82) 1882 Eat 180 (180), Queen-Empress v. Bavji. 
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This section is analogous to s. 8 of the Reformatory Schools Act, 
1897, under which male youthful offenders can be sent to a reformatory. 
Where the latter Act applies, this section has no application. 

2. “Under the age of fifteen years.” — Under the previous 
Codes the age limit was sixteen years. 

Where the accused is not under the age of fifteen years he cannot 
he ordered to he detained in a reformatory.^ The Magistrate should 
determine precisely the age of the accused by enquiry before action is 
taken under this section.® 

3. “ Is sentenced to imprisonment.” — The same words “is 
sentenced” occur also in S. 8 of the-Eeformatory Schools Act, 1897. It 
has been held in cases arising under that section that where the accused 
is not sentenced to imprisonment for any offence the Magistrate has no 
jurisdiction to make an order for detention in a reformatory school.^ 
The same view must prevail in cases arising under this section. Where 
it is deemed necessary to have a convicted person sent to a reformatory, 
the proper procedure is to impose a substantive sentence and then direct 
that, in lieu thereof, the accused be detained in a reformatory.® The 


Note 2 

1. (’98) 25 Cal 333 (337):2 OWN 11, Deputy Legal Remembrancer v. Ahmed Ali, 
(’97) 1897 Eat 905 (906), Queen-Empress v. Bhavsing. 

(’24) AIE 1924 Bang 16 (16) ; 24 Cri L Jour 918, Hamid v. Emperor. 

(’97-01) 1 Upp Bur Eul 375 (375), Queen-Empress v. Nga Po Su. 

(’98) 1 Weir 879 (879, 880), InreNachi. (Proceedings under, Eeformatory Schools 
Act, 1897.) 

(’31) 1931 Mad W N 401 (401), Bamalinga Ayyer v. E7nperor. (Madras Borstal 
Schools Act V of 1896 lays down age below 21.) 

(’93-1900) 1893-1900 Low Bur Eul 79 (79), Queen-Ejupress v. Nga Me, 

2. (’93) 15 All 208 (209) ; 1893 AWN 107, Queen-Empress v. Narain. 
t’89) 14 Bom 381 (383) : 1889 Eat 494 (496), Queen-Empress v. Manaji, 

(’94) 1894 Eat 726 (726), Queen-Empress v. Oopala. 

(’99) 3 Cal W N 576 (579), Empress v. Harisdas Mnherjce. 

(1900) 4 Cal W N 225 (226), Deputy Legal Remembrancer v. Eopil Kahar. 

(’98) 1 Weir 879 (830), Di re Nachi. 

(1900-1902) 1 Low Bur Eul 126 (127), Croton v. Po Sein. (Merely asking accused 
his age and recording his reply is not enough.) 

•(’01) 24 Mad 13 (15) : 1 Weir 882, Queen-Empress v. Rama. 

(’25) AIE 1925 Bang 302 (303) : 3 Bang 218 : 26 Or. L. J. 852, Emperor v. Seion 
Glioung. 

Note 3 

1. (’97) 20 All 160 (161) : 1897 AWN 231, Queen-Empress v. Billar. (The High 
Court can revise this illegal order and S. 16 is no bar to such revision.) 

(’90) 1890 Eat 518 (519), Queen-Empress v. Purushotam. (Mere conviction not 
enough — There should be a legal sentence.) 

(’01) 5 Cal W N 210 (211), Badha Kristo v. Golcula Nut, 

(’98) 1 Weir 879 (880), In re NacM. 

(’94) 1894 Eat 726 (726), Queen-Empressv. Gopala. (Eeformatory Schools Act, 1876.) 
(’10) 12 Cr. L. J. 56 (57) : 8 Ind Cas 1166 : 1910 Pun Be No. 34 Cr, Emperor v. 
Bakhtaioar. (The High Court cannot pass a sentence to legalise the order of 
detention.) 

[See however (’32) AIE 1932 Sind 175 (176) 26 Sind L E 295 : 34 Cri L Jour 11, 
Issa Angariov. Emperor. (Under Bombay Borstal Schools Act, mere conviction 
is enough — Actual sentence is not necessary.)] 

2. (’99) 1 Bom L E 162 (163), Queen-Empress v. Kaidya Hussain. 

(’96) 1896 All W N 27 (27), Queen-Empress v. Babu Ram. (Eeformatory 
Schools Act V of 1876.) 
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Section 399 
Notes 3-5 


liability to bo sent to a reformatory school® or a non-existence of a 
reformatory* is not a matter to bo considered in estimating the sentence 
to be passed on a juvenile offender. A person who is ordered to execute 
a bond to beep the peace or for good behaviour and in default to 
undergo imprisonment for that period is not ‘‘sentenced to imprison- 
ment” and so cannot be sent to a reformatory.® Similarly, a person 
sentenced to pay fine or in default to undergo imprisonment is not 
"sentenced to imprisonment.”'’ Nor is a sentence of whipping a 
‘‘sentence of imprisonment” for the purpose of sending the accused 
to a reformatory.^ 

5. “ May direct.” — It is not every boy that is convicted of an 
otienco that can bo sent to a reformatory school; only such boj's as are 
found to bo proper persons to be the inmates of such a school could bo 
ordered to bo so sent. As a rule, no boy should be sent to a reforma- 
tory on first conviction unless there is a reasonable cause for supposing 
that ho is being trained up to or is likely again to lapse into crime, 
being without parental or other control.* The order for detention in a 
reformatory school is not a sentence and the suspension of the 
sentence by the Sessions Judge will not prevent the carrying out of 
the detention.® As to power to act under S. 31 of the Eeformatory 
Schools Act, 1897, see the undermentioned decisions.® 


3. (’22) AIR 1922 Bom 1G9 (170) : 40 Bom 429 : 23 Cr. L. .T. 93, Abdxil Behinan 
Ismail \\ Emperor. (Reformatory Schools Act, 1897 — Adult and jurenilo con- 
victed — Former given one year’s imprisonment — Latter’s punishment should not 
exceed it.) 

4. (’81) 2 Weir 4o3 (151), In rc Burri Subhadu. 

5. (1900-02) 1 Low Ilur Rul 42 (42), Mahomnd Kasim v. Queen-Empress. (Secu- 
rity under S. 109.) 

(’97-01) 1 Upp Bur Rul 375 (370), Queen-Empress v. Nga Bo Sv. (Security 
under S. 110.) 

[Hut see under Jiladras Borstal Schools Act, 1920. (’31) AIR 1931 Mad 457 (157) : 

57 iMad 928: 35 Cr. L. J. 1153, In rc Chengadu,] 

See also S. 123 Note 2. 

6. (’93-1900) 1893-1900 Low Bur Rul 491 (492), Quccn-Em 2 >rcss v. Nga Po Svi. 

(’ll) 12 Cri L Jour 211 (211) ; 10 Ind Cas 773 (LB), Nga Po Toh v. Emperor. 

7. (’93-1900) 1893-1900 Low Bur Rul 493 (493). Putin v. Queen-Empress. 

Note 4 

1. (’95) 1 Weir 878 (379), In rc Abdul Gaffar. 

(’21) AIR 1921 Oudh 190 (191) : 24 Oudh Cas 305 : 23 Cri L Jour 145, Mt. Parbaii 
V. Emperor. (S. 31, cl. (b), Eeformatory Schools Act, 1897, applied and accused 
delivered to parents on iatter’s bond.) 

(’25) AIR 1925 Rang 302 (303) : 3 Rang 218 : 20 Cri Tj Jour 852, Emperor v. Scion 
Choung. (S. 11, Reformatory Schools Act, 1897.) 

(’31) AIR 1931 Mad 771 (771): 54 Mad 704 : 82 Cri L Jour 1044, Scllappa Goundan 
V. Emperor. (Detention in Boi-stal School hold improper.) 

(’34) AIR 1934 Rang 125 (127) : 12 Rang 344 : 35 Cri L Jour 959, Emperor v. Nga 
Ohn Shtuc. (Detention in Borstal School is not proper where accused merely fails 
to keep under control his passion or gives way to violence.) 

(’34) AIR 1934 Rang 123 (124) : 12 Rang 349 : 35 Cr. L. J. 903, Emperor v. Slme 
Bern. (Detention in Borstal School held bad.) 

2. (’15) AIR 1915 Mad 1007 (1008) ; 10 Cr. L. J. 134, Emperor v. Krishna Panda- 
ram. (S. 420 does not apply.) 

3. (’21) AIR 1921 Oudh 190 (191) : 24 Oudh Cas 305 : 23 Cr. L. J. 145, Mi. Parbaii 
V. Emperor. 

(’05) 2 Cri L Jour 720 (721) : 3 Low Bur Rul 30 (30), King-Emperor v. Ha Taiv. 
(S. 31, Eeformatory Schools Act, does not apply when accused is sentenced to 
whipping.) 

(’23) AIR 1923 Pat 297 (297) : 25 Cr.L.J. 1^12, JagarnathGhaubeyv. King-Emperor. 
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5, “Instead of being imprisoned.” — Since the detention is Section 399' 
only instead of imprisonment in jail, the Court which sentences an Notes S-6 
accused pemon for any particular period of imprisonment cannot 

direct detention in a reformatory for a longer period.^ Thus, where 
a confinement in a reformatory for one year was ordered on a sentence 
of imprisonment for one day the sentence was hold illegal." The 
period of detention should he defined and words like “or until he 
attains majority” should not he used.^ See also S. 8 of the Reformatory 
Schools Act, 1897 and the undermentioned cases.'* 

6. Sub-section (3). — This section does not apply where the 
Reformatory Schools Act, 1897 is in force.* In such cases the authority 
to send a youthful offender to a reformatory school must be found in 
that Act. Section 8 of that Act provides that only the Magistrates 
specified therein can make an order under this section. A second 
class Jlagistrate who is not so specified cannot order a youthful offender 
to be sent to a reformatory school where the Reformatory Schools Act, 

1897 is in force." See also the undermentioned cases.^ 

.(’34) AIR 1934 All 976 (977):3G CriL.7our3C8:57All 395, Lur Khnrv. Emperor. 

(United Provinces Rules require minimum sentence of four years for detention in 
reformatory.) 

Note 5 

1. (’76) 1876 Rat 109 (109), Bog v. Ganpaya. 

2. (’89) 1889 All lY N 131 (131), Quccn-Emprcss x, Ilira. (Also there were other 
irregularities in this case.) 

3. (’13) 14 Cri L Jour 250 (256) : 19 Ini C&s512{Bom), Emperor y.BamaStidama, 

(’01) 24 Mad 13 (16), Queen-Empress v. Bama, 

(’01) 1 Low Bur Rul 63 (64), Croivn v. Vain. 

4. (’97-1900) 1 Upp Bur Rul 375 (375, 376), Queen-Empress v. Nga Po Su. 

(’05) 2 Cri L Jour 738 (738) : 3 Low Bur Bnl San Hlaing v. King-Emperor. 

(Lower Burma Judicial Department Notification No. 237, dated 12th Juno 1897, 
provides that youthful offender should be detained till majority.) 

(’98) 21 Mad 430 (432):llYoir880, Qtteen-Empressy.Bamalingam. (Rules passed 
by Government require detention until the age of eighteen — Per Shephard, Offg. 

C. J. and Moore, J. — Davies, J., dissenting.) 

(1900) 1 Weir 884 (884), Public Prosecutor v.Banioo. (Government of India Noti- 
fication dated 30th June 1887, does not require detention till eighteen years in 
every case.) 

(’91) 1891 Eat 664 (572), Queen-Empress v. Bali. 

Note 6 

1. (’97) 1897 Rat 929 (930), Queen-Empress v. Harprasad Lalta, 

(’96) 1890 Eat 864 (864), Queen-Empress v. Tubaram Keshav. (Act of 1876.) 

(’97) 1897 Rat 915 (916), Queen-Empress v. Falcira Dharmappa. (Do.) 

(’18) AIR 1918 Lab 27 (28) ; 1918 Pun Be No. 17 Cr : 19 Or, L. J. 917, Emperor 
Y. Nur Muhammad, 

(’89) 12 Mad 94 (95, 97) : 1 Weir 875 (FB), Queen-Empress v. Madasami. 

(’82) 1882 Pun Be No. 6 Gr, p. 6, Empress v. Muhamdu. 
la. (’97) 1897 Eat 947 (948), Queen-Empress v. Bliagia Bhaoo. 

(’72-92) 1872-92 Low Bur Rul 330 (331), Queen-Empress v. Nga Hmaing, 

(’97-01) 1 Upp Bur Rul 375 (376), Queen-Empress v. Nga Po Su. 

[See (’97) 1897 Eat 936 [23G), Qucen-Empess v. Bhujia Qujia,'] 

2. (’89) 12 Mad 94 (95, O'?) : 1 Weir 875 (FB), Queen-Empress v. Madasami. 

3. (’15) AIR 1915 Mad 841 (841) : 16 Cr. L. J, 32, Kanuliayya v. Emperor, (A 
second class Magistrate not empowered to act under S. 8 of the Act must refer 
the ease to the District Magistrate under S. 9.) 

(’28) AIR 1928 Bom 348 (348, 349) : 29 Cri L Jour 1016, Emperor v. Lahshman. 

(High Court can order detention of a boy in reformatory school not only on appeal 
but in revision also.) 

(’91) 1891 Eat 536 (536), Queen-Empress v. Lallubhai. (Case under S. 7, Act V 
of 1876.) 
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Section 399 
Notes 7-8 


Section 500 


7. “Imprisonment.” — Transportation is only a particular form 
of iinprisonmont and consequently, this section will apply also to cases 
when an offender under the ago of 15 years is sentenced to transportation.^ 

8. Revision. — As to the power of the High Court in revision in 
cases arising under the Reformatory Schools Act (viir of 1897), see 
section 435, Note 15 and the undermentioned cases. ^ 


400 .=' When a sentence has been fully executed, 
Return of warrant tlic officcr executlng It shall rctum 

on execution of sen- • i j. j. j n rT n n i i 

tcnce. tiiG Wcirrcint to tno C/Ourt from wliicji 

it issued, with an endorsement under his hand certify- 
ing the manner in which the sentence has been 
executed. 

i. “Has been fully executed.” — Where a person has been 
convicted under an Ordinance issued by tlic Governor-General, his 
sentence does not become fully executed till the expiry of the period 


• 1882 : 5,400; 1872:5.305; 1861:5.385. 


Note 7 

1. (’OS) 9 Cri L .Tour 99 (102) : 4 Nng L R 180, Bavia v. Emperor. (Ordinarily, 
however, youthful offender convicted of murder should not be sent to a reforma, 
tory school.) 

Note 8 

1. The order of a MaQislralc tinder S. S of (he Eeformatonj Schools Act 1876 
is not an cxcculivc but a judicial proceeding and (he High Court has poiccr to 
revise ; 

(’89) 14 Bom 381 (383) ; 1889 Eat 494 (495), Queen-Empress v. Manaji. 

High Court hasno power (a interfere with the order of detention tinder S,7 of 

Act V of 1S76: 

(’9G) 1896 All W N 43 (43), Queen-Empress v. Anrudh Singh. 

Where (he order is not made in substitution of an order for transportation or 

imprisonment or where it ismadc wilhotit jurisdiction High Court can interfere: 

(’97) 20 All ICO (101) : 1897 All W N 231, Qiicen-Einprcss y.Billar. 

(’99) 21 All 391 (.395) : 1891 All W N 138 (F B), Queen-Empress v. Hari. 

(’93-1900) 1893-1900 Low Bur Eul 493 (493), JPultu v. Qticcn-Emiyrcss. 

Eevisional jurisdiction excluded onlij as to the age of offender and order for 

detention in reformatorg for transportation or imprisonment : 

(’04) 1 Or. L. .1. 609 (610) : 6 Bom LE 550, Emperor y. Amir Bhihan. (21 All 
391 (FB), referred to.) 

(’99) 27 Cal 133 (136), Queen-Empress \. Mahimttddin. 

(’99) 3 Cal W N 576 (579), Queen-Empress v. Ilaridas Mtihhcrjce. 

(’93-1900) 1893.1900 Low Bur Eul 255 (255), Queen-Empress v. Nga Tun Zan, 

(’93-1900) 1893-1900 Low Bur Eul 441 (442), Queen-Empress v. Nga Ntjan Wtin. 

(’1900) 1 Low Bur Eul 42 (43), Md. Kasim v. Queen-Empress. 

(’01) 1 Low Bur Eul 63 (64), Grown v. Valti. 

•(’01) 1 Low Bur Eul 68 (68, 69), Crown v. Datvood Sahib. 

(’32) AIR 1932 Sind 175 (176) : 26 Sind L E 295 : 34 Cri L Jour 11, Issa Angario 
V. Emperor, (Section 21, Bombay Borstal Schools Act, 1929.) 

High Court can alter the sentence passed : 

(’01) 28 Cal 423 (424) : 5 Cal W N 211, Ecasiit v. Courtney. 

(1900) 5 Cal W N 210 (211), Eadha Kristo v. Qohula Nut. 

(’07) 6 Cr. L. J. 129 (130) : 1907 Pun Re No. 18 Cr, p. 59 : 1908 Pun L R No. 55, 
Earn Singh v. King-Emperor. 

(’31) AIR 1931 Nng 179 (179) : 27 Nag L E 242 : 32 Cr.L.J.12G8, Md. Asimuddin 
V. Emperor, (28 Cal 423 followed.) 

(’ll) 13 Cri L Jour 44 (44) : 13 I. C. 284 : 5 S L R 173, Imperator v. Eajabali. 
iSce also (’02) 15 C P L R Cr 151 [152), Emperor v. Jagan, (Observation.)] 
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of the sentence, though the term of the Ordinance has expired, the 
detention after the period of Ordinance is not’ illegal.^ 


CHAPTER XXIX. 

Of S’ospensions, Remissions and Commutations 
OF Sentences. 

-401 (^) Wlien any person has been sentenced 

Power to suspend to xiunishmont for an oflLence, [* 
or remit sentences, tlio Provincuil Govemmcnt^ may at 
any time without conditions or upon any conditions 
which the person sentenced accejits, suspend the 
execution of his sentence or remit the whole or 
any part of the punishment to which he has been 
sentenced. 

(2) Whenever an application is made to 
the Provincial Government^' for the suspension or remis- 
sion of a sentence, [•‘’ ‘‘‘ the Provincial Government^ 
j-:;! s: jc jequ.ire the presiding Judge of the 
Court before or by which the conviction was had or 
confirmed to state his opinion as to whether the 
application should be granted or refused, together 
with his reasons for such opinion [and also ■fco forward 
with the statement of such opinion a certified copy 
of the record of the trial or of such record thereof 
as exists]. 

fSj If any condition on w’’hich a sentence has 
been suspended or remitted is, in the opinion [ ]“ 
of the Provincial Governmeni^ ['•' * fulfilled, 

[* * the Provincial Government' may cancel the 
suspension or remission, and thereupon the person in 
whose favour the sentence has been suspended or 
remitted may, if at large, be arrested by any police- 
officer without warrant and remanded to undergo the 
unexpired portion of the sentence. 

(^) The condition on which a sentence is sus- 
pended or remitted under this section may be one 

* 1882:5.401; 1872 : 5.322; 1861 : 5.54. 

5ection 400 — Note 1 

1. (’33) AIR 1933 Cal 280 (282) : 60 Cal 742 : 34 Cri L Jour 291, Jagendra 
Chandra v. Snperiniendent of the Duvi Dunt SpecialJaM. (Ordinance 2of 1932.) 
(’33| Am 1938 Cal 616 (519) : 60 Cal 545 : 34 Cri L Jour 879, Jogendra Mohan v. 
Emperor, (Bengal Emergency Powers Ordinanc 11 of 1931.) 


Section 400 
Note 1 


Section 501 


2Cr.l36. 
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Section 501 


to be fulfilled by the person in whose favour the 
sentence is suspended or remitted, or one independent 
of his will. 

(^A)° The provisions of the above sub-sections 
shall also apply to any order passed by a Criminal 
Court under any section of this Code or of any other 
law, which restricts the liberty of any person or 
imposes any liability upon him or his property. 

(5) Nothing herein contained shall be deemed to 
interfere with the right of [His Majesty or of the 
Central Government^ when such right is delegated to 

to grant iiardons, reprieves, respites or remissions 
of iiunishment. 

( 5 A y Where a conditional pardon is granted by 
His Majesty or, in virtue of any powers delegated to 

by the Central Government,^ any condition thereby 
imposed, of whatever nature, shall be deemed to have 
been imposed by a sentence of a competent Court 
under this Code and shall be enforceable accordingly. 

(6) The Provincial Government"^ i^ay, by 

general rules or special orders, give directions as to 
the suspension of sentences and the conditions on 
which petitions should be presented and dealt with. 

a. The words "the Governor Gonernl in Council or” were repealed by A. 0. 

b. Substituted by A. 0. for “Local Government.” 

c. The words “as the case may be” were repealed by A, 0. 

d. The words “and also (o forward as exists” were inserted by the 

Code of Criminal Procedure (Amendment) Act, XYIII of 1923. 

0 . Sub-sections (4A) and (oA) were inserted by Act, XYIII of 1923. 

f. Substituted by Act XYIII of 1923 for “Her Majesty.” 

g. Substituted by A. 0. for “Governor General.” 

h. Substituted by A. 0. for “him.” 

1. The words “Governor General in Council and the” were repealed by A. 0, 


Synopsis 


1. Scope and applicability of the 

section. 

la. Powers of Provincial Govern- 
ment — Sub-section (1), 

2. Statement of opinion of the 

presiding Judge — Sub-s.(2). 

3. Procedure to be followed by 

the Court. 


4. Violation of condition of remis- 

sion of punishment — Sub-s.(3). 

5. “ If at large.” 

6. His Majesty’s prerogative of 

pardon — Sub-section (5). 

7. Release on medical grounds. 
See Madras Police Manual Yol. I, 
pp. 319-320. 


Other Topics (miscellaneous) 


Advice for King’s pardon. See Note 6 

Circumstances for mercy. See Note 2. 

Court’s reference for Government mercy. 
See Note 2. 

Madras Police Manual. See Note 7. 


Non-applicability to approvers under 
S. 337. See Note 1. 

Opinion pending petition to Privy 
Council. See Note 2. 

Suspension of death sentence for appeal 
to Privy Council. See Note 1. 
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1. Scope and applicability of the section. — This section does 
not disturb the conviction of an accused. It deals only with the power 
to suspend the execution of a sentence or remit the whole or any part 
of the punishment. The Provincial Government may act of its own 
accord (sub-section or may be moved by an ai^plication (sub-sec- 
tion (2)). The. Provincial Government has power under this section to 
suspend the execution of a death sentence to enable the accused to 
appeal to the Privy Council.- Though an order passed under this 
section by the Provincial Government is in the name of the Governor 
because that is the constitutional form it has to take, it is in reality an 
order of the Provincial Government.^ 

The special authority conferred by this section relates to persons 
sentenced to punishment and does not touch cases under S. 337 in which 
a person charged along with others with a crime has, under a condi- 
tionally tendered pardon, given evidence against such persons.^ The 
effect of an order of remission is to wipe out the remitted portion of 
the sentence altogether and not merely to suspend its operation.® 

la, Powers of Proyinoial Goyernment — Sub-section (1). — 
Sub-section (l) of this section confers on the Provincial Government the 
power to suspend the execution of sentence or remit the whole or any 
part of the sentence with or without conditions. But where the 
Provincial Government has remitted a sentence unconditionally, it is 
not open to it to cancel the order and restore the sentence subse- 
quently, except in cases of fraud or mistake. The general power of 
cancellation of orders under s. 21 of the General Clauses Act, 1897, 
cannot be invoked in such a case.^ 

2. Statement of opinion of the presiding Judge — Sub- 
section (2). — On the receipt of an application the Provincial 
Government may require, from the presiding Judge of the Court 
before or by which the conviction was had or confirmed, a statement 
of his opinion with reasons and a certified copy of the available record. 
The object of calling for such a statement is to avoid a possible mis- 
apprehension about the legalitj’- of the sentence passed or a mistake as 

Section 401 — Note 1 

1. See (’32) .4.IR 1932 All 232 (232):33 Cri L Jour 830, In rc Ram Daivan Singh, 

2. (’31) AIR 1931 Lab 359 (3G0) ; 33 Cri L Jour 126, Chint Bam v. Ejnperor, 
[See also (’15) AIR 1915 P C 29 (30) : 42 Cul 739 ; 42 I A 133 : 16 Cri L Jour 494 

(PC), Balmuhund v. Emperor. (Privy Council is unable to interfere with regard 
to staying of execution of death sentence.) 

3. (’38) AIR 1938 Nag 513 (516) : 40 Cri L Jour 397 : I L R (1940) Nag 1 (PB), 
Venhatesh Yeshwant v. Emperor. 

4. (’88) 11 All 79 (89) ; 1888 AWN 289, Queen-Empress v. Ganga Charan. 

5. (’38) AIR 1938 Nag 513 (520) ; 40 Cri L Jour 397 : I L R (1940) Nag 1 (PB), 
Venkatesh Yeslmant v Emperor. 

Note la 

1. (’38) AIR 1938 Nag 513 (518, 520) : 40 Cr. L. J. 397 :I L R (1940) Nag 1 (PB), 
Velcaiesh Yeshwant v. Emperor. (Sub-s. (3) of this section indicates that except 
where there is a breach of the conditions on which a sentence has been remitted, 
the Provincial Government cannot cancel the order of remission — Held further 
that in the circumstances of this case, the Provincial Government had lost its 
locus pcenitentiee in the matter.) 


Section (EOl 
Notes 1-2 
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Section 401 to the propriety of a particular punishment inflicted.^ The Judge 
Note 2 may also s^io motu send his opinion whenever he considers that the 
prerogative of mercy should he exercised in favour of an accused. 
The following are instances where the Courts have thus recommended 
the accused to tho mercj’' of the Government — 

(1) discovery of facts after the final judgment is pronounced and 
signed, showing that the accused has committed no offence 

(2) an oversight on the part of a counsel or omission on the part of the 
Court to notice a relevant fact in the proceedings resulting in an 
error of fact or law 

( 3 ) unsoundness of mind not strictly covered hy S, 84 of the Penal 

Code see also Note 3 under s. 37G. 

( 4 ) the punishment prescribed by the law being more rigorous than the 
circumstances of the case deserve 


Note 2 

1. See (’34) AIR 1934 Bang 125 (12G, 127) ; 12 Rang 344 ; 35 Cri L Jour 959, 
Emperor v. Nga Olin Shwe. 

la. (’23) AIR 1923 All 473(474):45 All 143:24 Cr.L.J. 7G6, Kale v. King-Emperor. 
(’C6) C Suth W R Cr 42 (42). Eussur Ali v. G. Hart. 

(’2G) 27 Cri L Jour 1254 (125G) : 98 Ind Gas 102 (104) (Cal), Arajali v. Emperor. 
(’19) AIR 1919 Cal 409 (410) ; 4G Cal GO : 20 Cr.L.J. 2G5, Bajah Ali v. Emperor. 
[See (’85) 7 All G72 (G73) : 1885 A W N 177, Empress v. Ditrga Charan.'] 

2. (’85) 10 Bom 17G (180, 181) (FB), Queen-Empress v. C. P. Fox. 

(’95) 1895 Rat 791 (791), Queen-Empress v. Mohvn Abhesing. 

(’09) 9 Cri L Jour 220 (245):33 Bom 221:2 I.C. 277, In re Bal Gangadhar Tilal:. 
(’G6) 5 Suth W R Cr 01 (64) : Beng L R Sup Vol 43G (FB), Queen v. Godai Baout. 

3. (’90) 23 Cal 004 (009), Queen-Empress v. Kadcr Nasyer Shah. 

(’32) AIR 1932 All 233 (23G) : 33 Cri L Jour 714, Pancita v. Emperor. 

(’24) AIR 1924 All 413 (413, 414):46 All 243:25 Cr.L.J. m,Laehhmanv. Emperor. 
(’80) 10 Bom 512 (518, 519), Queen-Empress v. Lahshman Dagdu. 

(’01) 28 Cal G13 (019) : 5 C W N 065, Ghatu Pramanik v. Emperor. 

(’23) AIR 1923 Cal 400 (403), Emperor v. Tincottri Dhopi. 

(’31) AIR 1931 Lah 270 (278) : 32 Cri L Jour 1230, Bagga v. Emperor. 

(’27) AIR 1927 Lah 074 (077) : 8 Lah G84:2S Cr.L. J. 598, Tola Bamv. Emperor. 
(’19) MR 1919 Lah 470 (470):1918 PunRc No.30 Gr:20 Cr.L.J.l, Bamsanv. Emperor. 
(’3l) 1931 Mad N 719 (723), Narayanaswamy Goundan v. Emperor. 

(’19) AIR 1919 Jilad 128 (129) : 20 Cri L Jour 828, In re Midhusami Asari. 

(’89) 12 Mad 459 (461. 402) : 1 Weir 42, Queen-Empress v. Vcnkaiasajiti. 

(’10) 11 Cri L Jour 105 (110) ; 4 Ind Cas 985 (Lah), Chajjn Mai v. Emperor. 
(’is) 14 Cr. L. J. SI (91): 15 Oudh Cas 321:18 I.C. 041, Jlfd, Husain v. Emperor. 
(’20) AIR 1920 Cal 39 (40) : 21 Cri L Jour 317, 2Iantajali v. Emperor. 

4. (’37) AIR 1937 Lah 089 (691):39 Cr.L.J. 10, Asic Begum v. Emperor. (Girl less 
than seventeen years of age convicted of being accessory to murder on forfeiture of 
iwrdon tendered to her — Her statement ns approver leading to successful investi- 
gation and conviction of principal oflender — Considerable portion of sentence 
already served — Sentence of transportation though could not be reduced by Court, 
case held strong for exercise of prerogative of mercy.) 

(’23) AIR 1923 All 355 (350) : 24 Cri L Jour 753, Emperor v. Umrao. (Absence of 
intention to kill — Accused striking only one blow with a lathi.) 

(’20) AIR 1920 All 199 (200) : 21 Cr. L. J. 007, Goshain v. Emperor. (Grave but 
not sudden provocation due to infidelity of wife which all the world over results 
in death.) 

(’95) 1895 Rat 792 (792), Emimess v. Salu. (A young woman deserted by her hus- 
band and left to maintain child, murdering it due to want and misery.) 

(1804) 1804 Suth W R Gap Cr 27 (27), Queen v. Dahce, 

(1864) 1 Suth W R Cr L 9 (9). (Judge considering accused innocent contrary to 
verdict of jury.) 

(1805) 3 Suth W E Or L 16 (IG). 

(’GO) 5 Suth W R Cr 73 (75), Queen v. Durwan Gneer. (Murder committed by 
accused while acting against n burglar and killing him though exceeding right of 
private defence of person or property.) 
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(5) other mitigating circumstances.® 

It has been held that the Court ought not to express an opinion 
in a case where stay of execution of sentence is prayed for until a 
petition to His Majesty in Council is disposed of and that it is a mat- 
ter which lies entirely with the Government.® In the undermentioned 
case, where the accused were proved to he guilty of the grievous offence 
of waging war against the King, the Rangoon High Court refused to 
recommend the accused to mercy on the ground that the matter was 
entirely in the hands of Government.^ 

(’67) 7 Suth W R Cr 6 (7), Queen v. Chand Bagdee. (Want of positive evidence 
though the jury passed a verdict of guilty.) 

5. (’67) 7 Suth W E Or 64 (64), Queen v. Sajoiapa. (Offence under S. 125, Penal 
Code.) 

(’72) 18 Suth W R Cr 45 (46), Queen v. Nidhceram Bagdee. (Unsatisfactory ver- 
dict of jury.) 

(’16) AIR 1916 Lah 408 (410) : 17 Cri L Jour 267 (269) : 1910 Pun Re No. 12 Cr, 
Kaimi v. Emperor. (Capital sentence against five for murder of one.) 

(’26) AIR 1926 Lah 144 (144): 26 Cri L Jour 1373, Mt. Daulan v. Emperor. (Age 
of the accused.) 

(’26) AIR 1926 Lah 271 (272) : 7 Lah 70 : 27 Cri L Jour 627, Ghiilam Jannat v. 
Emperor. (Young age of accused — Anxiety of concealing shame — Mitigating 
circumstances.) 

(’29) AIR 1929 Lah 601 (603), Joga Singh v. Emperor. (Young age — Minor part 
played — Influence of bad company.) 

(’32) AIR 1932 Lah 259 (260) : 33 Cri L Jour 484, Kartar Singh v. Emperor, 
(Youth of accused — Participation in crime under influence of his father and brother.) 
(’32) AIR 1932 Lah 297 (297) ; 33 Cri L Jour 448, Mt. Alam Bibi v. Emperor. 
(Causing death of child — Reduction of sentence — Mitigating circumstances.) 

(’32) AIR 1932 Lah 308 (310) : 33 Cri L Jour 580, Nawab v. Emperor. (Deceased 
found in adultery with female relative of accused — Tender age of the accused.) 
(’33) AIR 1933 Lah 718 (720) : 34 Cri L Jour 1251, Mt, Sardaran v. Emperor. 
(Illiterate and superstitious young woman causing the death of a child of 'her 
sister-in-law, believing her to be the cause of death of her own issues.) 

(’33) AIR 1933 Lah 1021 (1022): 35 Cr. L. J. 430, Qhulam Mohamad \. Emperor. 
(Young age — Influence of relations.) 

(’34) AIR 1934 Lah 31 (32): 35 Cr. L. J. 652, Mt. Dhaulan v. Emperor. (Woman 
committing murder of her child on account of weak intellect, ill-treatment of 
relation and extreme poverty.) 

(’68) 4 Mad H C R App xix (xix). (Circumstance that the Sessions Court thinks 
that he ought not to have believed the evidence.) 

(’26) AIR 1926 Mad 1165 (1166) : 50 Mad 474 : 27 Cri L Jour 1357, Mayandi 
Thevan v. Emperor. (Sentence for third conviction under Criminal Tribes Act 
being transportation for life being harsh.) 

(’31) AIR 1931 Rang 235 (244) : 9 Bang 404 : 33 Cri L Jour 205 (SB), Aung Rla 
V. Emperor. (Political offence.) 

(’16) AIR 1916 Sind 65 (66) : 9 Sind L R 205 : 17 Cri L Jour 231, Jiwanji & Co. 
V. Emperor. (Eight of appeal and revision barred — Erroneous conviction — Re- 
commendation to Government.) 

(’90) 14 Mad 36 (37, 38) : 2 Weir 390, Empress v. Ghinna Thevan. (The circum- 
stances that Judge disagrees with the verdict.) 

[Sec (1865) 3 Suth W E Cr 1 (2), Queen v. Gobindo Bagdee. (There are remarks in 
this decision suggesting that where the evidence in support of conviction is 
manifestly weak and insufficient, the prisoner can be recommended for mercy — 
It is submitted this view is not correct — Such a case is one for acquittal.) 
(1900-02) 1 LowBurEul 359(361),Wp(i Pyan v. Groton. (Youth of the offender.)] 

6. (’24) AIR 1924 Cal 64(66,67):50Cal 585:24 Cr.L.J.362,rMfsi2'c!wiv.Emperor. 
(’15) AIR 1915 P G 29 (30) : 42 Cal 739 : 42 I A 133 : 16 Cri L Jour 494 (PC), Bal- 

muhund v. Emperor. 

7. (’31) AIR 1931 Rang 235 (244) : 33 Cri L Jour 205 : 9 Rang 404 (SB), Aung 
Hla V. Emperor. 


Section 501 
Note 2 
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Section 401 
Notes 3-7 


3. Procedure to be followed by the Court. — A Sessions 
Judge, required to state his opinion under this section, must forward 
his reply through the High Court w’hether the requisition for the 
opinion has been received through the High Court or not — Madras 
H. G. Gir. dated 15th November 1895. 

When any Court shall be of opinion that there are grounds for 
recommending to the Provincial Government to exercise the i^owers 
vested in it by S, 401 and S. 402, of suspending, remitting or commuting 
the punishment to which anj^ accused person has been sentenced, the 
recommendation shall he submitted with the proceedings in the case 
through the Court of the Judicial Commissioner — G. P. Griminal 
Giroulars, Part II, No. 40. 

All recommendations for remission or suspension of a sentence 
made under section 401 by an officer of any subordinate Court to the 
Provincial Government, in regard to a convict whose case has been 
before the High Court on aiiiieal, shall be made through the High 
Court — Galcutta G. B. and G. 0. P. 40. 

4. Yiolation of condition of remission of punishment — 
Sub-section (3). — Section 227 of the Penal Code runs thus : “Whoever, 
having accepted any conditional remission of punishment, knowingly 
violates any condition on which such remission was granted, shall be 
punished with the punishment to which he was originally sentenced, 
if he has already suffered no part of that punishment, and if he has 
suffered any part of that punishment, then with so much of that 
punishment as he has not already suffered.” Under this section it is 
for the Court to decide whether a conditionally released prisoner has 
violated the conditions on which the remission was granted.^ 

5. “If at large.” — Under s.2i of the Prisoners Act of 1900, 
the Provincial Government may grant to any person under sentence 
of penal servitude a license to be at large within such part of the 
province and during such portion of his term of penal servitude as 
may he specified in the license and upon such conditions as the 
Provincial Government may, by general or special order, prescribe. 

6. His Majesty’s prerogatiye of pardon — Sub-section (8). 
— Primarily the power of lyardon rests in the Sovereign ; and the 
provisions contained in this section in no way interfere with the 
prerogative of the Crown in that respect.^ The tendering of advice to 
His Majesty as to exercise of his prerogative of pardon is a matter for 
the Executive Government and is outside the province of the Judicial 
Committee of the Privy Council." 

7. Release on medical grounds. — See Madras Police Manual, Yol. I, 

pages 319-320. 


Note 4 

1. (’33) AIR 1933 Rang 28 (29) : 34 Cri L Jour 447, Emperor v. Nga Po Min. 

Note 6 

1. (’88) 11 All 79 (89) : 1888 AWN 289, Queen-Empress v. Ganga Gharan. 

2. (’15) AIR 1915 P G 29 (30) : 42 Cal 739 : 42 I A 133 ; 16 Ori L Jour 494 (PC), 
Balmukimd v. Emperor. 
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402.^' a) The [* * Provincial Government^ 
Power to commute Hiay, without the coHsent of the 
punishment. persoii Sentenced, commute any one 

of the following sentences for any other mentioned 
after it ; — 

death, transportation, iienal servitude, rigorous 
imprisonment for a term not exceeding that to which 
he might have been sentenced, simxile imprisonment 
for a like term, fine. 

(2)° Nothing in this section shall affect the provi- 
sions of section 54 or section 55 of the Indian Penal 
Code. 

a. The words “G. G. in Council or the” were repealed by A, 0, 

b. Substituted by A. 0. for “Local Government.” 

c. Section 402 was renumbered as S. 402, sub-s. (1) and snb-s. (2) was inserted 
by the Code of Criminal Procedure (Amendment) Act, XVIII of 1923, 

1. Scope of the section. — Certain accused persons were 
sentenced to death by a special Tribunal under Ordinance 3 of 1930. The 
execution of the sentence was stayed by the Provincial Government 
pending the decision of the Privy Council in the appeal against the 
sentence. Before the appeal was disposed of, the special Tribunal 
ceased to exist, and on the dismissal of the appeal it was contended 
that as the Tribunal ceased to exist and the time for execution had 
expired the custody of the prisoners was illegal. It was held that even 
if there was difficulty in carrying out the death sentence, still the 
Provincial Government could commute the sentence under this section.^ 
See also the undermentioned cases.^ 


402A. The 'powers conferred hy sections 401 
Sentences of cind 402 upo7i tlic Provmcittl Govemmeid 
death. 7nay, in the case of sente^ices of death, also 

he exercised hy the Governor General in his discretion. 

This section was newly inserted by tbe A. O; compare Govt, of India Act, 
1935, Section 295. 


* 1882 ; S. 402; 1872 ; S. 322; 1861 — Nil. 


Section 402 — Note 1 

1. (’31) AIR 1931 Lab 359 (360) : 33 Cri L Jour 126, Ghint Bam v. Evvperor. 

2. Cl9) AIR 1919 All 445 (447): 20 Or. L. J.767, Ganh v. Emperor. (Co-oSenders 
tried separately, received a lesser sentence on the same facts — Held that case 
might be brought to notice of Government so that the inequalities in sentences 
might be removed.) 

(’68) 1868 Rat 10 (Ip.Req. v. JeevaAmtha. (In view of the long delay in execution 
of the sentence of death. High Court recommended to Government that sentence 
should be commuted to transportation for life.) 


Section 402 


Section 402A 



2168 CHAPTER XXX. 

Of pebvious Acquittals or Convictions. 


Section 403 


<403 . (^) -A- person who has once been tried 
Person once con- hj a Court of Competent jurisdiction 
nlflo be offence and convicted or 

same offence. acquittod of such offonco shall, while 
such conviction or acquittal remains in force, not he 
liable to be tried again for the same offence, nor on 
the same facts for any other offence for which a 
different charge from the one made against him might 
have been made under section 236, or for which he 
might have been convicted under section 237. 

(2) A. person acquitted or convicted of any offence 
may be afterwards tried for any distinct offence for 
which a separate charge might have been made 
against him on the former trial under section 235, 
sub-section (1). 

(3 ) A person convicted of any offence constituted 
by any act causing consequences which, together with 
such act, constituted a different offence from that of 
which he was convicted, may be afterwards tried for 
such last-mentioned offence, if the consequences had 
not happened, or were not known to the Court to 
have happened, at the time when he was convicted. 

(4) A person acquitted or convicted of any offence 
constituted by any acts may, notwithstanding such 


* Code of 1882 : S. 403. 

Subs-section (5) was added iu 1898 ; otherwise the section was the same. 

Code of 1872 : Ss. 460 ; 147, para. 2 ; 195, ExpIn. 2 and 215, ExpIn. 2, 
4G0, A person who has once been tried for an offence and convicted or 


Person once convicted 
or acqiiitted not to he 
tried for same offence. 


acquitted of such offence, shall, while such conviction 
or acquittal remains in force, not be liable to be tried 
again on the same facts for the same offence, nor for 
any other offence, for which a different charge from 
the one made against him might have been made under S. 455, or for which he 
might have been convicted under section 456. 

A person convicted or acquitted of any offence may be afterwards tried for 
any offence for which a separate charge might have been made against him in the 
former trial under S. 454, para. 1. 

A person acquitted or convicted of any offence in respect of any act causing 
consequences which together with such act, constituted a different offence from 
that for which such person was acquitted or convicted, may be afterwards tried 
for such last-mentioned offence, if the consequences had not happened, or were 
not known to the Court to have happened, at the time when he was acquitted or 
convicted. 

A person acquitted or convicted of any offence in respect of any facts may, 
notwithstanding such acquittal or conviction, be subsequently charged with and 
tried for any other offence which he may have committed in respect of the same 
facts, if the Court by which he was first tried was not competent to try the offence 
with which he is subsequently charged. 
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acquittal or conviction, be subsequently charged with, 
and tried for, any other offence constituted by the 
same acts Avbicli be may have committed if the Court 
by which be was first tried was not competent to try 
the offence with wbicli be is subsequently charged. 


Illustrations 

(o) A is (lied upon !i clinrtio of (licfl ns a forvjiiit nnd nriiiiittc’d. Ho cannot 
afterwards lie cliarged njion (lie Fame facts, cither with theft ns n Fcrvnnt, with 
theft riniply, or witli criminal hreaeh of trust. 

(b) .-1 is tried nivn a c!mr,;f of murder and nc.-jiiittcd. Tlicrc is no charge 
of rohisry; hut it npjtoars from the- facts that .1 committed rohhery at (ho time 
wlien the' murder was committ.d ; he may afterwanis he- chaigtd with, and tried 
for rohhen-. 

(c) A is tried for an assault and ci)nvict<d. The leersan afte'rwards dies. A 
may lx; tried again for culpahle homicide. 

(d) A is tried under S. 270, I. 1’. C., for malienanlly eloiu't an net likely to 
spread tlio infection of a disease dangergous to life and is ac<piitted. The act fo 
done afterwards causo.s a iK^rson jH'rmanently to lo e his (ye iglit, .1 may ho 
charged, under S. 32o, with voluntarily cati' ing grieeous hurl to that jiernon. 

(c) A is charged before the Court of .‘^.••^ion and convietetl of the culpable 
homicide of B. A may not afterwards he tried for the murder of B on the same 
facts. 

(/) .•( is charged by a Magistrate of the fir.“t cbfs with, and convicted by 
liim of, voluntarily causing hurl to /J. A may not afterward" be tried for volun- 
tarily causing grievottr. hurl to B, on the Fame (acts, unless (he c.e o comes within 
paragraph 11. 

(g) A is charged by a Magistrate of the recond cbri with, and convict<'<l by 
him of, theft of proiwrty from (ho jw'rson of B. A may be, imb-equently chargeil 
■with, and tried (or robbery on the same facts. 

(h) A, B and C are charged by a Magistrate of a first cbe-s with, ami 
convicted by him of, robbing 1). .1, IJ and C may aftuwards be charged with, and 
tried for, dacoily on the fame (acts. 

147. .... 

The dismissal of a complaint .shall not prevent Fiib equcnt proci'fdintp. 

• • • » 

105. 

ErjAanation II. — A discharged is not equivalent to an acquittal, and does 
not bar the revival of a iiro.->'cution for the same oflcnce. 


215. .... 

Bxiilnnation IT. — A discharge is not equivalent to an acquittal, and doc.s 
not bar the revival of a pro-ccution (or the, aamo offence. 


Code of I8GI : Ss. 55 and GO. 


55. A person wlio has once lieen tried (or an 
offence and convicted or acquitted of such oflenco, shall 
not bn liable to bo tried again for the same offence. 
Providrd tliat any iv'rson may bn tried for the offence 
of culpable homicide and punished for that oflcnce, 
notwitlistanding he. may have been tried and punished 
for the act which cauFO (ho death, it at the time of his conviction (or the said act 
death shall not have re.sultcd, or shall not have been known by the Court which 
passed sentence to have resulted. 

GO. No person charged and tried for an offence under any section of the 
Penal Code in the last four sections of thi.s Act 
mentioned, and found guilty of another offence 
nndcr the provisions of any other of the said 
sections of the Penal Code, shall bo liable to bo 
afterwards i)rosocutcd uix)n the same facts under 
the section under which ho was charged, or under the section under which ho 
was found guilty. 


Parly tried upon for. 
vial charge not liable to 
renewed prosecution. 

Proviso 


No person charged 
under the last four sec- 
tions, and found guilty 
liable to be charged again. 


Section 403 
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Section 503 


(5) Nothing in this section shall affect the provi- 
sions of section 26 of the General Clauses Act, 1897, 
or section 188 of this Code. 


Explanation. — The dismissal of a complaint, 
the stopping of proceeding under section 249, the 
discharge of the accused or any entry made upon a 
charge under section 273, is not an acquittal for the 
purposes of this section. 

Illustrations 

(a) A is tried upon a charge of theft as a servant and acquitted. He cannot 
afterwards, while the acquittal remains in force, be charged with theft as a servant, 
or, upon the same facts, with theft simply, or with criminal breach of trust. 

(b) A is tried upon a charge of murder and acquitted. There is no charge of 
robbery ; but it appears from the facts that A committed robbery at the time when 
the murder was committed ; he may afterwards be charged with, and tried for, 
robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable homicide. 

(d) A is charged before the Court of Session and convicted of the culpable 
homicide of B. A may not afterwards be tried on the same facts for the murder 
of B. 

(e) A is charged by a Magistrate of the first class with, and convicted 
by him of, voluntarily causing hurt to B. A may not afterwards be tried for 
voluntarily causing grievous hurt to B on the same facts, unless the case comes 
within paragraph 3 of the section. 

(f) A is charged by a Magistrate of the second class with, and convicted 
by him of, theft of property from the person of B. A may be subsequently charged 
with, and tried for, robbery on the same facts. 

(g) A, B and 0 are charged by a Magistrate of the first class with, and 
convicted by him of, robbing B. A, B and C may afterwards be charged with, 
and tried for, dacoity on the same facts. 


Synopsis 


1. Scope of the section. 

2. In ivhat cases fresh trial is 

barred. 

3. " Same offence.” 

4. Any other offence for which 

a different charge might have 
been made under S. 236. 

5. “Any distinct offence.” 

6. Consequences of act happening 

after previous conviction — 
Sub-section (3). 

7. “Tried.” 


8. “Acquittal” — Meaning of. 

9. “ Conviction” — Meaning of. 

10. “While such conviction or ac- 

quittal remains in force.” 

11. Court of competent jurisdiction. 

12. Identity of accused necessary 

for application of section. 

13. Dismissal of complaint or dis- 

charge of accused. 

14. “ Discharge” — Meaning of. 

15. General Clauses Act, S. 26. 

15a. Section 188 of the Code. 

16. Practice. 


Other Topics ( miscellaneous) 


Absence of sanction or complaint for 
trial — Court trying — Whether one of 
competent jurisdiction. See Note 11. 

Acquittal — Implies trial. See Note 7. 

Acquittal — Establishes innocence of 
accused — Such innocence cannot be 
disputed in subsequent proceedings. 
See Note 1. 


Acquittal or discharge. See Note 8. 
Appeal — Not fresh trial. See Note 7. 

Bar of extradition proceedings — Not 
afiected. See Note 15a, 

Complaint dismissed by one Magistrate 
— Another Magistrate — Whether can 
start fresh prosecution. See Note 13. 
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Conviction in Native State — Whether 
can be pleaded as bar. See Note II. 

Conviction or acquittal h}' Court esta- 
blished under local or special law is by 
competent Court. See Note 11. 

Departmental punishment — Not con- 
viction. See Note 9. 

Dismissal of complaint or discharge — 
Fresh prosecution not barred. See 
Note 13. 

Distinct offences — Test. See Note 5. 

Fresh trial — Not barred under this 
section — Court may refuse re-trial on 
other grounds. Sec Note 2. 

Fresh trial — When barred and when 
not — Illustrations. See Note 2. 

Legal Practitioners Act — Disciplinary 
proceedings — Not trial. See Note 7. 

Magistrate's successor — Whether can 
start fresh proceedings. See Note 13. 

Offence consisting of parts — One of parts 
itself offence — Not distinct. See Note 5. 


Offence triable as warrant-case — Tried 
ns summons.case — Acquittal order is 
only discharge. See Note 14, 

Offences by same acts or omissions — 
Not distinct. See Note 5. 

Plea — Can bo raised at any stage. See 
Note 16. 

Plea — Onus of proof on accused. See 
Note 16. 

Plea — To bo determined only after 
hearing evidence. Sec Note 16. 

Principle of section. See Note 1, 

>dle-trial with now jury — No fresh trial. 
See Note 7. 

“Same offence” — Meaning. See Note 3, 

Security proceedings or proceedings 
under S. 14-3 or S. 488— Not trial. Seo 
Note 7. 

Sotting aside conviction without any- 
thing further is acquittal. See Note 8. 

Several acts — One or more of acts 
forming certain offence — Acts combined 
different offence — Offences arc not 
distinct. See Note 5, 


Seotion $03 
Notel 


1. Scope of the section. — This section embodies the ancient 
maxim nemo debet bis vexari pro eadem causa (no person should bo 
twice disturbed for the same cause)/ and provides that where a person 
has once been tried and convicted or acquitted of an offence he cannot 
again be tried for the same offence or for any other offence which is 
not distinct from the one previously tried. (Seo Note 2). It incorporates 
the common law princijile of the well-known pleas of autrefois acquit 
(formerlj' acquitted) and autrefois convict (formerly convicted)/ 
namely, that no one shall be punished or put in peril twice for the same 
matter.® The principle does not rest on any doctrine of estoppel, but 
on grounds of public policy.^ There is nothing like res judicata in a 
criminal trial so long as it does not terminate in either acquittal or 
conviction so as to attract the provisions of this section. Hence the 
mere fact that a question was determined in a particular way in a 
prior proceeding against the accused will not preclude its being raised 
again.® 


Section 403 — Note 1 

1. (’35) AIR 1935 Mad 56 (57): 58 Mad 513:36 Cr.L.J, 311, A. M. Eangacliariar 
V. Venliataswami Gheity. (Overruled on another point by A I R 1938 Mad 847.) 

2. (’39) AIR 1939 Cal 65 (71) : 40 Or. L. J. 199 : 1 L B (1939) 1 Cal 1 (FB), 
Purnananda Das v. Emperor. 

(’13) 14 Cr. L. J. 135 (137) : 18 I C 887 : 9 Nag L B 26, Mahadeogir v. Emperor. 

028) AIR 1928 Rang 252 (253): 6 Rang 386:29 Cr.L.J. 930, Ycdk KuJcy. E mperor. 

(’18) AIR 1918 Nag 126 (128) : 19 Ori L Jour 796, Nanah-am v. Emperor. 

(’32) AIR 1932 Cal 871 (874) : 60 Cal 149 : 34 Cr.L.J. 181, NafurSardarx. Emperor. 

3. (’34) AIR 1934 Mad 311 (313) :, 57 Mad 554 : 35 Cr.L.J. 783, Janalciramaraju 
V. Emperor. 

(’28) AIR 1928 Bang 252(253): 6 Rang 386: 29 Cr.L.J, 930, Yeoh Kuli-r. Emperor. 

(’30) AIR 1930 Pat 26 (27) ; 9 Pat 585 : 30 Cr.L.J. 806, Bahulal Mahton v. Bam 
Saran Singh. 

4. (’28) AIR 1928 Rang 252 (253): 6 Bang 386: 29 Cr.L.J. 930, Yeoh Kuh v. Emperor. 

5. (’36) AIR 1936 Nag 55 (58) : 37 Cr.L.J. 474, Diwan Singh v. Emperor. (RevlBion 
proceedings against conviction — Certain defence raised by accused rejected by 
High Court in such proceedings but retrial ordered on other grounds— Accused 
not precluded from raising same defence at the re-trial.) 
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Section 503 
Notes 1-2 


The provisions contained in this section are complete by them- 
selves on the subject of the effect of previous acquittals or convictions.® 
Even in cases in 'U’hich a trial is not barred under this section, it 
has been held in a series of decisions,^ following Bex x. Plummer,^ that 
a judgment of acquittal fully establishes the innocence of the accused 
and that the fact of such innocence cannot be disputed in any 
subsequent proceedings. Thus, where A was acquitted of an offence 
and later on B was prosecuted under ss. 213 and 214, Penal Code, 
(concealing offence and screening offender) with reference to the same 
offence, it was held that the fact, established by the acquittal of A, viz., 
that no offence was committed by him, could not be disputed in the 
prosecution of B.® 

2. In what cases fresh trial is barred. — The question in 
what cases a fresh trial is barred under this section and in what cases 
it is not, can best be discussed bj' reference to the following illustrative 
cases : — 

(1) A is tried for offence S and is convicted or acquitted. He is again 
sought to he tried for same offence S. 

(2) A is tried for offence X and is convicted or acquitted. He is again 
sought to be tried for offence T, for which a charge might have 
been framed against him in the former trial, under S. 236 of the 
Code or of which he might have been convicted under S. 237 of the 
Code. 

(3) A is tried for offence X and is convicted or acquitted. He is again 
sought to be tried for offence T. X and Y are distinct offences 

6, (’39) AIE 1939 Cal 65 (71) : 40 Cr.L.J. 199 : 1 L E (1939) 1 Cal 1 (PB), Pxirna. 
nanda Das v. Emperor. (The language of the section cannot be stretched nor 
the principles extended so as to give an accused the benefit of the spirit under- 
lying its provisions.) 

(’37) AIE 1937 Cal 99 (113, 114): 38 Cr.L.J. 818 (SB), Jitendra Nath\. Emperor. 

7, (’ll) 12 Cri L Jour 396 (397) : 11 Ind Cas 580 (Cal), Emperor v. Noni Gopal. 
(’ll) 12 Cri L Jour 286 (288) : 10 I C 582 : 38 Cal 559, Emperor v. Noni Gopal. 
(’34) .4.IE 1934 All 61 (65) : 35 Cri L Jour 1349, Bam Das v. Emperor. (Evidence 

of particular oflences which are objects of alleged conspiracy and of which accused 
has been acquitted cannot be used in subsequent trial for conspiracy.) 

(’13) 14 Cr.L.J. 5 (18, 26) : IS Ind Cas 149 (Cal), Bajendra N ar ay anx. Emperor. 
(’ll) 12 Cr L.J. 94 (96) : 9 Ind Cas 511 (Lah), Ganesh Das v. Emperor. (Acquittal 
on charge of enticing away married woman — Magistrate holding that accused was 
not present when the woman ran aw’ay with her children — Fresh trial for kid- 
napping children — Finding of fact in previous trial cannot be ignored.) 

(’33) AIE 1933 Oudh 470 (472) : 35 Cri L Jour 36, Emperor v. Mminoo. (Charge 
of burglary — Evidence of possession of certain rifle cartridges sought to be let in 
as proof of complicity of accused — Prior acquittal under Arms Act, S. 19 (f), of 
offence of possession of same cartridges — Question cannot be reopened.) 

(’12) 15 Cal L J 517(596):13Cr.L..T. 609:161,0. 257, PitlinBcliari Dasx. Emperor. 
(’35) 1935 M W N 1342 (1343), Y eerayyaV andayarx. Emperor. (Acquittal of murder 
on ground that accused acted in private defence — Finding that he did so is 
binding in subsequent prosecution against him under Arms Act, S. 19 (f).) 

[nut see (’07) 7 Suth WECr 15(21), Qtfccn v. DtcarhaNaili. (Court before which 
a second trial is held has nothing to do with the evidence given in the former 
trial except for the purpose of ascertaining whether the ofience in the two trials 
is the same.) 

(’74) 22 Suth E Cr 14(15, 10) : 14 Beng L E 54, Qiiecnx. Mt. Itwarya. (Do.)] 

8, (1902) 2 K B 339 (349) : 71 L J K B 805 : 86 L T 836 : 51 W E 137 : 66 J P 
047 : 20 Cox C C 269 : 18 T L E 659. 

9, (’13) 14 Cr. L. J. 453 (455) : 20 I. C. 613 : 37 Bom 658, Emperor x. Sanalal 
Lain Bliai. 
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forming parts of the same transaction but not falling within S. 236 
or s. 23T of the Code. 

(4) A is tried for offence X and is convicted or acquitted. He is again 
sought to he tried for offence Y. X and Y are “distinct” offences 
forming separate transactions. 

(5) A is tried for offence X. He is again sought to be tried for offence T. 
X and Y are not distinct offences and do not fall within ss. 236 and 
237 of the Code, hut form part of tlie same transaction. 

In cases l and 2 the subsequent trial is barred under suh-s. (l) of 
the section.^ Sub-section ( 2 ) provides that in case 3 the subsequent 
trial is not barred. Case 4 does not fall either under sub-s. (l) or 
sub-s. (2). The subsequent trial is, however, obviously not barred. The 
reason is that if a subsequent trial for a distinct offence forming part 
of the same transaction, is not barred, a subsequent trial for a distinct 
offence not forming part of the same transaction cannot be barred. 

Case 5 is not within sub-s. (l) of the section. Sub-section ( 2 ) also 
does not in terms apply to it ; but it implies that a subsequent trial is 
barred, and decisions which have held that a subsequent trial in such 
cases is barred can only be supported in this view.^ Thus, where A 
gives Z fifty strokes with a stick, each stroke is a different offence, but 
all the strokes form part of the same transaction. The offences are, 
however, not d istinct and a conviction or acquittal in respect of one 
such stroke would operate as a bar to a subsequent trial for other strokes. 

From the above discussion, it will be clear that a subsequent trial 
of an accused person in regard to an affair will be barred in the 
following cases : — 

( 1 ) Where the offence subsequently charged is the same as the one 
previously tried. 


Note 2 

1. Same offence : — 

{'09) 3 Gr. L. J. 115 (116) : 2 C L J 622, Suresli Chandra v. BanJeu Sadlnc, 

(’07) 5 Cri L Jour 412 (412) : 3 Low Bur Ear 253, San ATya v. Emyeror. 

(’34) AIR 1934 Oudh 259 (259) : 35 Cri L Jonr 570, Gaya Din Lai v. Emperor. 
(’17) AIR 1917 Lah 143 (143) : 18 Cri L Jour 324, Saif addin v. Emperor. 

(1900) 5 Cal W N 72 (73), JaUram Atom v. Bajkumar Umar sing. (First charge 
oi being member of unlawful assembly with common object of assaulting com- 
plainant and also assault on complainant — Acquittal — Subsequent proceedings for 
offence under S. 323, Penal Code, held could not be reopened until order of 
acquittal was set aside.) 

(’04) 1 Cri L Jour 504 (506) (Lah), Emperor v. Dina Nath. 

(’30) AIR 1930 Mad 78-5(785) ; 32 Cr.L.J. 27, Kolandasiuami Pillaiy. Eajaratna 
Mndaliar. (Fresh trial barred, though complainant different.) 

(’27) AIR 1927 Sind 10 (15) : 21 Sind L B 1 : 27 Cr. L. J. 1105, Fakir Mahomed 
V. Emperor. (Do.) 

(’19) AIR 1919 All 90 (90) : 21 Cri L Jour 164, Bam Chander v. Emperor. (Do.) 
Different offences : 

See also Notes 4, 6. 

2. (’29) AIR 1929 AH 899 (900) : 51 AH 977 : 30 Cr. L. J. 1089, Ghamandi Nath 
V. Babu Lai. (Express limitation of sub-s. (2) to S. 235, sub-s. (1) necessarily implies 
the exclusion from its operation cases tailing under the other sub-sections of S. 235.) 

(’28) .4IR 1928 Bom 177 (178) : 29 Cr.L.J. 522, Dagdi Dagdyay. Emperor. (Do.) 
(’13) 14 Cri L Jour 135 (137) ; 18 Ind Cas'887 : 9 Nag L B 26, Mahadcogir v. 
Emperor. (Do.) 

\Scc also (’28) AIR 1928 Bang 252 (254) : 6 Bang 386 : 29 Or. L. J. 930, Ycok 
Enk V. Emperor. (The key to sub.s. (2) lies in words ‘‘distinct offence.”) 


Section 903 
Note 2 
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Section 403 
Notes 2-3 


(2) Where the offence subsequently charged is one for which a charge 
might have been framed under S. 236 or of which the accused might 
have been convicted under S. 237 at the previous trial. 

(3) Where the offence subsequently charged is not distinct from the 
one previously tried (except in cases coming under sub-ss. (3) and (4)). 
A second trial will not be barred in any other case, although the 
offence subsequently charged may have been committed in the 
course of the same transaction as the one previously tried.® 

Further, even with regard to offences W'hich are not distinct, a 
second trial will not bo barred in cases coming under sub-ss. (3) and (4) 
of this section. 

As to the meaning of the words "same offence” and “distinct 
offences,” see Notes 3 and 5. 

Even in cases in which a fresh trial may not be barred under this 
section, the Court may refuse to proceed against a person on the 
ground that it is not desirable or proper in the circumstances of a 
particular case to prosecute a person for a second time on the same 
facts.'* 


3. “Same offence.” — The word “offence” has been defined in 
S. 4 (l) clause (o) as any act or omission made punishable by any law 
for the time being in force. That definition applies, however, where a 
different intention does not appear from the subject or context. 
Sub-section ( 4 ) of this section shows that the same act may constitute 
different offences. The words “same offence” in this section, therefore, 

(’24) AIE 1924 Oudh G4 (64) : 20 Oudh Gas 262 : 25 Or. L. J. 794, BamNidh v. 
Eavi Saran. (Acquittal of an oGence arising out of certain facts under a wrong 
section will prevent a further enquiry into any oGence based on the same facts 
until that acquittal is set aside.)] 

3. (’37) AIE 1937 Cal 99 (113) : 38 Or. L. J. 818 {SB), Jitcndr a Nath x. Emperor. 
(The true test is not so much whether the facts are the same in both trials as 
whether the acquittal or conviction from the Grst charge necessarily involves an 
acquittal or conviction on the second charge.) 

(’39) AIE 1939 Cal 65 (70) ; 40 Cr. L. J. 199 : I L E (1939) 1 Cal 1 (FB), Puma- 
iianda Das v. Emperor. (Do.) 

(’36) AIE 1936 Bang 174 (175) : 14 Bang 24 : 37 Gri L Jour 492, Aldiil Haviid 
V. Emperor. (Do.) 

4. (’38) AIE 1938 Lah 625 (627) : 39 Cri L Jour 960 : I L B (1939) Lah 373, 
Emperor v. Bam Bahha. (Accused acquitted on charge under S. 211, Penal Code 
— Subsequent trial under S. 182 after obtaining sanction under S. 195, Criminal 
P. C. though techincally legal savours of unnecessary harassment.) 

(’32) AIE 1932 Cal 291 (292) : 33 Cr.L.J. 439, Ajodhyanath v. Kshiiish Chandra. 
(’30) AIE 1930 Cal 60 (GO) : 31 Cr. L. J. 613, Kailaspati Upadhya v. Gopi Koiri. 
(Prosecution for oGence under Eaihv.ays Act — Assault committed by accused taken 
into account in awarding sentence — Subsequent prosecution for assault — Held, 
it was not just to prosecute accused again for assault.) 

(’05) 2 Cri L Jour 790 (793) : 2 A L J 673 : 1905 AWN 238, Emperor v. Inam- 
ullah. (Circumstances showing that forgery of six documents constituted one 
transaction — Accused charged in respect of three only and acquitted — Subsequent 
trial for other three forgeries quashed and ordered to be discontinued.) 

(’29) AIE 1929 Cal 457 (459) : 57 Cal 268, Nripendra Chandra v. EkheraU. (In 
cases of criminal breach of trust or misappropriation, it is not desirable that a 
man should be tried as many times when he could have been tried at one trial.) 
[See also (’36) AIE 1936 Lah 47 (48) : 37 Gx. It. Z.A21,ChamanLal\. Emperor. 
(Though a previous order dismissing a complaint under S. 203, is not a bar to 
the institution of a fresh complaint, -it is only in exceptional circumstances that 
the second complaint should be entertained on the same facts,)] 
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must be taken to mean the same act or omission made punishable 
under the same provision of law. Where an act or omission is 
punishable under different provisions of law, the person committing it 
cannot be said to “commit the same offence” within the meaning of 
this sub-section.^ Hence, the expressions “same offence” and “same 
act or omission” cannot be treated as inter-changeable. The judgment 
in the undermentioned case^ is, it is submitted, not correct in this 
respect. 

The view has sometimes been expressed® that the words “same 
offence” in sub-s. (l) refer to the same transaction. It is submitted 
that such an interpretation is too broad. Sub-sections (2) to ( 4 ) show 
that though the transaction may be the same the offences involved 
may be different. 

$. Any other offence for which a different charge might 
have been made under section 236. — The expression “might have 
been made” means “might have been lawfully made.”^ As to when a 
charge may be framed under S. 236, see Notes to s. 236, See also the 
cases cited below.® 

5. “Any distinct offence.” — Before the amendment of 1923, 
S. 35 of the Code provided that where at one trial, a person was 
convicted of two or more distinct offences the Court may sentence 
him to the several punishments prescribed therefor. An Explanation 
to the section provided that separable offences within the meaning of 
S. 71 of the Penal Code were not distinct offences within the meaning 


Note 3 

1. (’30) AIR 1930 Pat 26 (27): 9 Pat 585: 30 Or.L.J. 806, Bahu Lai v. Bamsaran 
Singh. 

2. (’34) AIR 1934 Mad 311 (313) : 57 Mad 554: 35 Cr.L.J. 783, JanaJciramaraju 
V. Emperor. (In trial under S. 397, Penal Code, jury never addressing themselves 
to alternative charge under S. 307, Penal Code — Held, that this fact cannot justify 
another trial under S. 307 on the same facts, as offence under S. 397 includes 
one under S. 307.) 

3. (’03) 6 Oudh Cas 153 (158), Baglixibar v. King-Emperor. 

[See also (’18) 14 Cri L Jour 135 (138):18 IC887: 9Nag L E 26. Mahadeogir v. 
Emperor. (When person is tried and convicted or acquitted for offence arising 
out of a particular set of facts, he cannot, while acquittal or conviction remains 
in force, be again tried in respect of any offence, based on the same facts.)] 

Note 4 

1, (’30) AIR 1930 Pat 26 (27): 9 Pat 585: 30 Cr.L.J. 806, Bobu Lai v. Bamsaran 
Singh. 

2. (’36) AIR 1936 Mad 353 (360, 372): 37 Cri L Jour 637 (PB), Emperor v. John 
Mclver. (Accused acquitted of cheating subsequently put on trial for criminal 
breach of trust — Facts identical in both — Subsequent trial barred — Cornish and 
Moekett JJ., applied this principle but Lakshmana Rao J. held that the offences 
were distinct and that the subsequent trial was not barred.) 

(’34) AIR 1934 Cal 240 (241) : 35 Cri L Jour 1270, Hira Lai v. Emperor. (Trial 
under certain sections expressly reserved — Charges cannot have been framed for 
such offences.) 

(’24) AIR 1924 Mad 478 (479): 25 Cri L Jour 244, Ixi re Chinnappa Naidu. (Trial 
and acquittal for mischief on certain facts — Subsequent trial on same facts for 
rioting, held, barred, as alternate charges under mischief and rioting could have 
been framed in previous trial.) 

(’15) AIR 1915 Low Bur 60 (61) : 16 Cri L Jour 267, Nga Shaioe Yi v. Emperor. 
(Conviction for lesser offence — Discovery of fresh evidence showing that graver 
offence was committed — Fresh trial for graver offence barred.) 


Section 403 
Notes 3-5 
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Section 503 of that section. Separate offences not falling within S. 71 of the Penal 
Note S Code, were, therefore, distinct offences. The word “distinct” which had 
been nsed in this section also even before 1923 continues to exist even now 
in this section, though by the amendment of 1923, it has been deleted 
in S. 35. But the test to determine whether the offences charged at two 
trials are distinct for purposes of this section would he the same, namely, 
whether, if the offences were charged at the same trial, separate 
sentences could be passed in respect thereof under S. 71 of the Penal 
Code.^ Hence, the following considerations based on S. 71 of the Penal 
Code may he applied in determining whether two offences are distinct: — 
(l) Where the offences are constituted by the same acts or omissions 
they are not distinct.^ See also Note 6. 

Illustrations 

(a) A person who has been tried for an offence under S. 202 of the Penal 
Code, cannot be tried again, on the s.ame facts, for an offence under S. 176 of the 
Penal Code because the offences under the two sections would be constituted by the 
same acts.3 

(b) A person who is acquitted of the offence of disorderly behaviour on a 
public thoroughfare under a Police Act [for ex.ample, the Rangoon PoliceAct,S.41, 
sub-s.{16)] cannot again be tried under the Penal Code for rioting where the 
same acts constitute both the offences.^ 

(c) An acquittal of a person under S. 211 of the Penal Code, would bar his 
trial again on the same facts for an offence under S. 182 of the Penal Code.5 

(d) A person tried under S. 353 of the Penal Code cannot again be tried in 
respect of the same act under S. 186 of the Penal Code.® 

See also the underiuentioned cases.^ 

Notes 

1. (’34) AIR 1934 Mad 311 (313) : 67 Mad 554: 35 Cr.L.J. 783, J anahiramaraju, 
V. Emperor. 

2. (’89) 2 0 P L R Cr 66 (68, 69), Empress v. Gancsli Prasad. (Trial and acquittal 
of accused on charge of murder — Second trial on same facts and for same crimi- 
nalact but foroffence of culpable homicide not amounting to murder, field, barred.) 

(’34) AIR 1934 Mad 311 (313): 57 Mad 554: 35 Cri L Jour 783, Janakiramarajzt 
V. Emperor. [Autrefois convict forbids a man to be punished twice for the same 
offence, i. c., the same acts and omissions.) 

See also cases in Foot-notes 3 to 7. 

3. (’06) 3 Cr. L. J. 388 (3S9, 390): 10 C W N 518, Sharheklian v. Emperor. 

[Sec also (’13) 14 Cri L Jour 135 (138) : 9 Nag L R 26, Mahadcogir v. Emperor. 

(Acquittal under S. 203 precludes trial under S. 177, Penal Code.)] 

4. (’35) AIR 1935 Rang 436 (438): 37 Cr.L.J. 189, Ega MpatTliaxingy. Emperor. 

5. (’13) 14 Cri L Jour 214 (216) : 19 I G 310 : 36 Mad 308’, GanapaUd Bhatta v. 
Emperor. 

6. (’29) AIR 1929 All 940 (940):30 Cr.L.J. 1153, Abdul Rasfiidv.iUansfiCfiniidra. 

7. ^38) AIR 1938 Lah 614 (614, 615): 39 Cri L Jour 870 : I L R (1938) Lah 127, 
Bhag Singh v. Emperor. (Acquittal of charge .under S. 323, Penal Code — Subse- 
quent retrial for charge under S. 324 barred.) 

(’37) AIR 1937 All 117 (118, 119): 38 Cr.L.J. 368, Mahadeo v. Emperor. (Acquittal 
on charge under S.40S or Ss. 408/109,1. P. C. — Subsequent charge under S. 477A 
— Acts amounting to offence in both cases same — Trial on latter charge is barred.) 
(’36) AIR 1936 Gal 686 (687); 38 Cri L Jour 1, SlnhChandra \.Eznperor.(Vcxson, 
prosecuted under S. 283, Penal Code, for obstructing river by extending tank- 
banks, acquitted on appeal — Subsequent prosecution under Embankment Act for 
meddliug with embankment — Subsequent offence held not distinct offence and 
principle of autrefois acqidt applied.) 

(’30) AIR 1930 Pat 26 (27) : 30 Cri L Jour 806 : 9 Pat 585, Babu Lai Mahton v. 
Bam Saran Singh. (Accused suddenly rising in Court and shouting out, assault- 
ing another with shoe — He commits offences under Ss. 228 and 355, Penal Code, 
but sub-s, 2 of S, 403 does not apply because the entire series of acts constitute 
both the acts.) 
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The undermentioned decisions® in so far ;as they are inconsistent 
■with the above view are, it is submitted, not correct. 

(’23) AIE 1923 Cal 407 (408) ; 23 Gri L Jour 149, Faszar Pramanic v. Emperor, 
(First trial under S. 426, (Mischief) Penal Code — Second trial under S. 379, Penal 
Code, for same act and on same facts barred.) - 

(’71) 16 Suth W E Gr 3 (3) : 7 Beng L E App 25, Kaptan v. G. AT. Smith. (Trial 
for assault (S. 332, Penal Code) bars trial for causing hurt where act constituting 
oSences is same.) ; ■ ' . • • 

(’90) 1890 Eat 519 (520), QueenEmpress v. Wali Asmal. (Trial under S. 324, Penal 
Code, bars trial under S. 323, Penal Code, for same act.) 

(’27) AIE 1927 Cal 224 (225): 28 Gri L Jour 233,- AZ/rad v. Emperor. (Conviction 
of officer of ship under S. 68 of Calcutta Police Act for drunken and disorderly 
behaviour by assaulting captain of ship bars trial on same facts for assault under 
S. 103 (4) of the Merchants Shipping Act.) 

(’26) AIE 1926 Lab 639 (639) : 8 Lah 52 : 27 Cr. L. J. 1019, Eatteh Uuhamviad 
V. Emperor. (Cutting tree in Mahomedan graveyard — First trial under S. 297, 
Penal Code, and acquittal — Second trial under S. 379 barred, the reason being 
that the act is the same though it may have two distinct results.) 

(’28) AIE 1928 All 191 (191) : 29 Cr. L. J. 271, Gtir Narayan v. Emperor. (Trial 
under S. 5, Motor Vehicles Act, for reckless driving precludes trial under S. 279, 
Penal Code, for rash driving on public road so as to endanger human life or to 
be likely to cause injury or hurt to any other person — But conviction for rash 
driving does not protect accused from prosecution for consequences of such driv- 
ing under S. 323 or S. 338, Penal Code.) 

(’28) AIE 1928 Cal 240 (241), Ghaiio Kalwar v. Emperor. (Where the goods which 
formed the subject of a charge under Oh. 17, Penal Code, and of a charge under 
S. 54.A, Calcutta Police Act, were identical — Held, second trial barred.) 

(’25) AIR 1925 Lah 157 (158) : 25 Cri L Jour 1241, Hussain v. Emperor, (Trial 
under S, 121-A (conspiracy to wage war against the king) precludes trial on 
same facts for oSence under S. 120B, criminal conspiracy.) 

(’28) AIE 1928 Bang 252 (254) : 6 Bang 386 : 29 Cri L Jour 930, Teoh Zult v. 
Emperor. (Trial under Burma Forest Act for estraoting teak timber without 
license and for counterfeiting akauk mark on teak timber stolen by him — Fresh 
trial on same facts under Ss. 379 and 411, Penal Code, is barred.) 

(’23) AIR 1923 Cal 179 (179) ; 24 Cr. L. J. 509 : 49 Cal 924, Emperor v. Jhahhar 
Mull. (Trial for offence under S. 408, (criminal breach of trust) in respect of 
certain sums — ^ Misappropriation alleged by prosecution to have been carried out 
by means of certain false entries in accounts — Fresh trial under S. 477-A is 
barred.) 

(’21) AIR 1921 Pat 22 (22, 23) : 22 Cr, L. J. 63, Maksuddan Mislry v. Emperor, 
(Acquittal under S. 338, Penal Code, for rash and negligent driving motor car 
bars fresh trial under Motor Vehicles Act, S. 16, for driving without license — • 
Applicability of S. 403 does not depend upon additional evidence being available 
or not — The observation of the Judge that the accused cannot be tried a second 
time on the same facts cognate to or involved in the ofience with which he was 
previously charged held to be of a somewhat general character in AIR 1936 Pat503.) 

(’18) AIR 1913 Lah 49 (50) : 1918 Pun Ee No. 23 Cr : 19 Cri L Jour 931, Baj 
Bahadur v. Emperor. (Selling married girl by misrepresenting that she is virgin, 
— Conviction under S, 372, Penal Code, precludes trial for eheating.) 

(’19) AIR 1919 Pat 70 (71) : 20 Cri L Jour 526, Muhammad Saleh v. Emperor. 
(Acquittal under S. 363, Penal Code, (kidnapping) bars trial under Ss. 365, 366, 
and 368, Penal Code.) 

(’01) 24 Mad 284 (292); 10 M L J 405, Jagannadha Bao v. Kainaraju, (A charge 
of kidnapping from lawful guardianship under S. 366, Penal Code, in general 
terms and not stating from whose guardianship kidnappingtookplace — Acquittal 
on such a charge may be pleaded in bar of a trial of a charge of kidnapping from 
•the guardianship of particular person.) 

8. (’32) AIR 1932 Mad 362 (363) : 55 Mad 788 : 33 Cr. L. J. 522, Subhiah Zone 
V. Zandaswami Zone. (OSences under S.323, Penal Code, and S. 3 (12), Madras 
Towns Nuisances Act — Though same act may constitute both oSences, separate 
trials not barred.) 

(’10) 11 Cr. L. J. 325 (325, 326) : 6 Ind Cas 352 : 37 Cal 604, Bam Setvah Lai v. 
Maneswar Singh. (False information to public servant — Ss. 182 and 500, Penal 
Uode — Acquittal on charge under S. 182, Penal Code — No bar to trial.under 
Section 500.) 


Se'ction'503' 
Note 3 
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(2) Where anything -which is an offence consists of parts, any of which 
parts is itself an offence, the offences are not distinct. Thus, where 
a person receives or retains different items of stolen property at 
the same time, he does not commit so many distinct offences.” See 
also the case cited below.^” In this view, the undermentioned 
decision^^ must he deemed incorrect. 

(3) Where several acts, of which one or more than one, would, by 
itself, or by themselves, constitute an offence, constitute, when 
combined, a different offence, the offences are not distinct.^^ Thus, 
A is a member of an unlawful assembly, the common object of 
which is to cause hurt to B. In pursuance of the common object, 
A causes hurt to B. In such a case, the act of being a member of 
an unlawful assembly, and that of causing hurt constitute offences 
in themselves under Ss. 143 and 323 of the Penal Code respectively. 


(’10) 11 Cri L Jour 420 (421) ; 6 Ind Cas 944 : 1910 Puu Ee No. 20 Cr, Tliakar 
Singh v, Clialtar Pal. (Acquittal under S. 182 no bar to trial under S. 211, 
Penal Code.) 

(’28) AIE 1928 Bom 231 (232) : 29 Gri L Jour 981, Emperor v. Sam Deoji. (Con- 
viction for driving car while drunk no bar to trial for rash and negligent driving.) 
(’26) AIE 1926 All 405 (406);48 All 496:27 Cr. L. J. 767, Dcoki Kocri v. Emperor. 
(Where the accused was convicted for theft as he was found removing gunny 
bags with opium inside — Held his conviction for theft does not bar the trial 
for being in possession of opium under S. 9, Opium Act.) 

(’25) AIE 1925 All 299 (300) : 47 All 284:26 Cr.L. J. 688, Sam SulcliY. Emperor. 
(Conviction for aOray does not bar trial for hurt caused in course of aSray.) 

(’20) AIE 1920 Pat 449 (450):22Cr.L. J. 222, Tanuh Lai v. Emperor. (Conviction 
for rioting — Common object of unlawful assembly to obstruct public servant in 
discharge of duty — Subsequent trial under S. 186, Penal Code, for causing ob- 
struction to public servant in discharge of duty not barred.) 

(’33) AIE 1933 Oudh 470 (472) : 35 Cr, L. J. 36, Emperor v. Munno. (Conviction 
in respect of possession of stolen revolver under Ss, 411 and 414, Penal Code, is 
no bar to conviction under S. 19 (f). Arms Act, in respect of such possession.) 

[See also (’32) AIE 1932 Cal 723 (725): 60 Cal 179: 34 Cr. L. J. 177, Hanuman 
Sarma v. Emperor. (Accused not found guilty under S. 376, (Eape), Penal Code, 
does not amount to acquittal under Ss. 376 and 511.)] 

9. (’25) AIE 1925 Pat 20 (24, 25) : 3 Pat 503 : 25 Cri L Jour 738, Emperor v. 
Bislmn Singh. 

(’25) AIE 1925 Oudh 298 (299) : 26 Cri L Jour 1, Munxua v. Emperor. 

(’93) 15 All 317 (318) : 1893 AWN 101, Qiicen-Emprcss v. Mahhan. 

(’88) 15 Cal 511 (513, 514), Ishan Muchi v. Queen-Empress. 

(’23) AIE 1923 Cal 557 (558):50 Cal 594:24 Cr.L.J. 707, Ganesh Sahuv. Emperor. 
(’06) 1906 All W N 22 (22, 23): 28 All 313: 3 Cr. L. J. 207, Emperor v. Mianjan. 
[Sec (’27) AIE 1927 Sind 53 (54) : 27 Cri L Jour 1256 : 21 Sind L E 154, Dadlo 
Mai V. Emperor, (Properties received on different dates — Separate trials not 
barred — Where it is proved that the properties were stolen on different occa- 
sions, it may be presumed that they were received also at different times.)] 

See also S. 233 Note 3. 

10 . (’27) AIR 1927 Mad 444 (445): 28 Cr.L. J. 235, In re Mooha Pillai. (Accused 
inducing complainant to buy certain property by misrepresenting that it was 
unencumbered and that he would make a deposit — Two separate trials for cheat- 
ing in respect of the two facts misrepresented not maintainable.) 

11. (’29) AIE 1929 Pat 710 (711):31 Cr. L, J. iT2, Ghana Mahapatrav. Emperor 
(Unlawful assembly and rioting resulting in damage to several holdings — Charge 
of separate offences legal.) 

12 . See the following cases where it was held that offences coming xindcr sub- 
s, 3, S. 235 of the Code (xohich deals with offences of the above hind) cannotbc 
separately tried: 

(’13) 14 Cr. L.J. 135 (137, 138):181. 0,887:9 NagLE 226, ilfo7:adcogirv.jBmperor. 
(’29) AIE 1929 All 899 (900): 51 All 977: 30 Cri L Jour 1089, Ghamandi Nath v. 
Babxi Lai. 
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and constitute wbon combined a different offence, viz., rioting 
under S.ld7 of the Penal Code. But the offences under ss. liS, 
S23 and 147 are not disliiict and cannot bo made tbo subject of 
separate trials.^'’ 

Wbere tbo offences in question do not fall witbin any of tbo 
above categories, they arc distinct.** 

13. (1900) 5 Cal IV N 72 (73), Jaliram v. Jiajkttmar. (Unlawful aspctnWy with 
common object of appaulling complainant — Complainant assaulted by accused in 
prosecution of common object— Accusc<l tried and acquitted under S. 147, Penal 
Code (rioting) — He cannot be tried again on same facts for causing hurt to com- 
plainant.) 

14. (M?) 42 C tv N 1232 (123/), Kali Chr.ran v. S. K. Brahmnehori. (Trial and 
conviction of an accuscil iv'r. on along with ccrlain otlicrs under 5.43 of the 
Calcutta Police Act docs not bar hi--' subsequent trial on the same facts under 
S. 41 of that Act.) 

(’39) 1939-2 M L .1 SM (S14), Thanmitvtal v. Alamclu Avutinl. (Conviction of a 
Ijorson under S. 75 of tlic Madras City Police Act is no bar to his trial for an 
oficnco under Ss. 323 and 352, Penal Code.) 

(’39) --UR 19.39 Cal G5 (G9, 70): 40 Cr.L..l. 199 : ILR (1939) 1 Cal 1 (FB), Ptirva- 
navdn Dns v. Emperor. (Conspiracy — Por.son once tried on charge of conspiracy 
— S. 403 is no bar to trial of entry into fresh conspiracy.) 

(’3G) AIR 193G Pat 503 (501) ; 37 Cri L .lour 7«!5, SonkoOia JM v. Khatlcrnn 
(Accused acquitted on a charge of nflrny — Subsequent trial and conviction 
for causing hurt during the affray is not birred — .AIR 1930 Pat 2G and AIR 1921 
Pat 22, Explained.) 

(•29) AIR 1929 Rom 451 (152) : 30 Cri E .Tour 905, Tn re DoiVju Knlu. (Conviction 
for affray does not bar trial for hurt caused in cour.so of affray.) 

(’38) 1938 M AV N 5«G(587),Dit.''o): Sahch \. Emperor . (.Acquittal on charge under 
.S..323, Penal Code, does not bar trial for offence Jindcr Madras Towns Nuisances Act.) 
(’37) AIR 1937 Cal 99 (114) : 38 Cri h .Tour 613 (SR), JUendra Ealh v. Emperor. 

(Charges under .S. 12011, Penal Code — Subsequent charge under .S. 121.A Facts 

in the two not same— Offences held distinct and S, 403 (2) applied.) 

('37) 1937 M AV N 1217 (1248), Gurunafha Goundnn v. Emperor. (Trial and ac. 
qnittal under Ss, 379 and 411, Penal Code — Subsequent trial on charge under 
Forest Act not barred.) 

(•30) AIR 1930 Rang 174 (175) ; 37 Cri E .Tour 492 : 14 Rang 21,.lbf?tif Hnmid v. 
Emperor. (Acquittal on charge of cheating by filing false affidavit — Subsequent 
trial for swearing a false affidavit is not barred.) 

(’29) AIR 1929 All 910 (910) ; 30 Cr.L..T 1153, Abdul Eashid v. Harishchnudra. 
(Prosecution under S. 155 of U. P. Municipalities Act for evasion of octroi duty 
does not bar trial for the offence of obstructing the municipal j)eons.) 

(’29) AIR 1929 Rom 283 (285) : 30 Cri L.Tour 1059 : 53 Rom COl, Mnnjubhai v. 
Enq'cror. (Offence under S. 19 (e), Arms Act, is distinct from offence under 
S. 321, Penal Code.) 

(’28) AIR 1923 .All 191 (191):29 Cr.L..T. 271, Gur Naroj/etn v. Emperor. (Accused 
driving car recklessly — Accident resulting — Person injured — Prior conviction for 
reckless driving under S. 5, Motor A'ehiclcs Act, is no bar to trial for causing 
hurt.) 

(’28) AIR 1928 Bom 177 (178) : 29 Cri L .Tour 522, Dcigdi Dagdya v. Emperor. 
(Two contradictory statements — Accused charged under S. 193, Penal Code, but 
acquitted — Subsequent charge under S. 182, Penal Code, in respect of earlier state- 
ment is not b.arrcd.) 

(’30) AIR 1930 All 92 (95):30 Cri L .Tour 1149, TTnl.-um Singh Emperor. (AVhero 
two indictments arc essentially different and rclato to indci)endent transactions, 
acquittal under one does not bar complaint with rcfcrenco to other.) 

(’35) -AIR 1935 Cal 31G (330) : 80 Cri L Jour 982 : 02 Cal 749, Abdul Bahman v. 
Emperor. (Prosecution and conviction for one conspiracy is no bar to trial for a 
different conspiracy.) 

(’21) -AIR 1921 Cal 181 (183) : 48 Cal 78 : 21 Cri L Jour GU.Bam Sahay Bam v. 
Emperor. (Trial for rioting in course of which accused arc said to have wrong- 
fully confined certain persons — Previous trial for wrongful confinement is not a 
bar to subsequent trial for rioting — Real test is whether acquittal on first charge 
necessarily involves acquittal on the second charge.) 


Section ?0S 
Note 5 



2180 PERSON NOT TO BE. TRIED. FOR .S^MErPFFENOE [CH.30.. 


Section 503 
Notes 


(’04) 1 Cri L Jour 714 (716) : 31 Cal 1007 : 8 C W N 717, Prosunno ^umar Das 
V, Emperor. (Previous conviction for being in possession of counterfeit coin under 
S. 243, Penal Code, does not bar a trial nnder S.240 for passing the coins, the two 
offences being distinct.) 

(’74) 22 Suth W R Cr 14 (16) ; 14 Beng L E 54, Queen v. Hit. Itiuarpa. (Murder 
of A, and the subsequent attempt to murder B are distinct offences.) 

(’21) AIR 1921 Lab 186 (186) : 24 Cri L Jour 636, Nadar v. Emperor. (Trial for 
detention of. married, woman under S. 498, Penal Code, at a particular time is no 
bar to trial for detention at a different period.) 

(’28) 29 Cri L Jour 3 (3) ; 106 I. C, 339 (Lab), Warijam Singh v. Emperor. (Do.) 
(’24) AIR 1924 Lab 330 (331) : 24 Cri L Jour 780, Mahhiih Ali Khan w Emperor. 
(Acquittal of a person on a charge of abduction does not bar a trial for detaining 
the same person — But see (’30) AIR 1930 Rang 360 (360) ; 32 Cri L Jour 205, 
Chit Hlaing Mg v. Emperor — Acquittal for abduction of female precludes trial 
for rape on her — Submitted decision is not correct.) 

(’33) AIR 1933 Pat 070 (671) : 35 Cri L Jour 486, Balchand Bam v. Emperor. 
(Accused charged and acquitted of suffering prisoner to escape can be again tried 
for breach of departmental rule in omitting to rouse night officer.) 

(’06) 3 Cri L Jour 93 (94):3 A L J 2: 1906 A W N 32, Baldeh Prasad v. Emperor. 
(Attacking a certain person in his house and carrying away a woman in the house 

Conviction for attacking is no bar to trial for abduction.) 

(’27) AIR 1927 Rang 303 (304) : 28 Cr. L. J. 908, Me Toh v. Emperor. {A, repre- 
senting himself to be B, executing a mortgage and registering it — Trial of A for 
cheating under S. 419, I. P. C., does not bar his trial under S. 82 (c). Registra- 
tion Act, for false personation at the registration office as the offences are distinct.) 
(’31) AIR 1931 Sind 116 (117, 118) : 25 Sind L R 9 : 33 Ci-. L. J, 41, Muhammad 
Bafig v. Emperor. {A sending telegram to Mrs. B asking her to send a certain 
sum of money wording the telegram as though it was despatched by R — A tried 
under S. 420, I. P. C., for cheating — Subsequent trial oiA under S. 468, 1. P. C., 
and S. 29, Telegraph Act, not barred.) 

(’05) 2 Cri L .Tour 790 (792) : 1905 AWN 238 : 2 A L J 673, Emperor v. Inam- 
uUah. (Forgery of six documents — First trial for three of them — Second trial 
' for remaining three held not legally barred — But under circumstances of the 
case, second trial not proceeded with.) 

(’67) 7 Suth W E Cr 15 (21), Queen v. Dwarhanath Dutt. (Forgery of different 
documents — Separate trials legal.) 

(’18) AIR 1918 Pat 105 (167) : 19 Cr. L. J. 121, Mayat Khan v. Emperor. (Ac- 
cused assaulting A — B interfering and accused attacking B also and causing hurt 
to him — Trial for assault on A is no bar to trial for causing hurt to B.) 

(’34) AIR 1934 Cal 240 (241) : 35 Cri L Jour 1270, Hira Lai Ahir v. Emperor. 
(Trespass into jail in order to have communication with prisoner and offering 
bribe to warder — Trespass and offering bribe constitute distinct offences and 
sep.arate trials not barred.) 

(’99) 1 Bom L R 15 (IS), Quecn-Empress v. Suhedar Krishnappa. (Acquittal of 
an accused on a charge under S. 400, I. P. C., cannot operate under S. 403, 
Criminal P. C., as a bar to his being prosecuted again on a charge under S. 395, 
I. P. C., for committing one of the dacoities in respect of which evidence was 
given in the previous trial under S. 400.) 

(’30) 1930 Mad W N 092 (694), Venkataswami Naidu v. Narappa Naichen. (A 
trespassing on B's land, trampling upon his crops and hurting B’s servant G 
who came to resist — C complaining of all three offences but trial only for hurt 
and case compounded — Trial for offence of criminal trespass and mischief by B 
not barred.) 

(’97) 20 All 107 (108) : 1897 AWN 210, Quecn-Empress v. Yusuf. (Acquittal on 
charge of murder no bar to trial under S. 404 or S. 411, Penal Code.) 

(’96) 23 Cal 174 (178, 179), Quecn-Empress v. Croft. (Conviction of offence under 
S. 61, Bengal Excise Act, no bar to trial for offence under 83.486 and 487, 1. P.C., 
and Ss. 6 and 7, Merchandise Marks Act.) 

(’19) AIR 1919 Cal 1063 (1064) : 20 Cri L Jour 43, Bejoy Krishna Pal v. Belai 
Ghand Bhandari, (Trial for offence under 8. 352, 1. P. C., (assault) is no bar to 
trial for offence under 8. 504 (insult) committed in course of same transaction.) 
(’34) AIR 1934 Mad 673 (674) : 58 Mad 178 : 35 Cr. L. J. 1503, Srirangachariar 
V. Emperor. (Person prosecuted and acquitted for theft of blank railway ticket 
— 8ubseqnent trial for forgery thereon is not barred.) 
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(’15) AIR 1915 Bom 203 '{204. '205) : 40 Bom 97 : 16 Cr, L. J. 761, Jivram Ban- 
liar ji V. Eiuperor. (Abetment of forgery of a doeument and using such document 
as genuine are distinct ofiences and separate trials are legal — But see (1865) 3 
Suth W R Cri Letters No. 519 at p. 9 (9) — Acguittal for theft bars fresh trial 
for abetment of theft on same facts — Submitfcd decision is not correct.) 

(’30) AIR 1930 Lah 57 (59) : 30 Cri L Jour 954, Mangalscn v. Emperor. (Convic- 
tion of director of company under S. 91.B, Companies Act (for voting on contract 
in -which he -was personally interested) is no bar to his trial for criminal breach 
of trust.) 

(’35) AIR 1935 Cal 571 (572): 36 Cr.L.J. 1364, Saroda Bevi v. Satgesioar Santra. 
(Complaint disclosing several offences — Accused summoned for one oSenoe and 
acquitted — Fresh complaint in respect of other offences is not barred.) 

(’02) 4 Bom L R 575 (577), MiinicipaUty of Bombayv. Javer Jagjivan. (Trial for 
building -without license from Municipality is no bar to trial for failure to comply 
-with notice for removal of building.) 

(’15) AIR 1915 Lah 147 (147) : 10 Cri L Jour 605, Emperor v. ilfoimu Bal. (Do.) 
(’09) 9 Cri L Jour 578 (580, 581) : 2 Ind Cas 357 : 5 Low Bur Bui 12, Ohorno 
Charan v. Emperor. (Disobedience of notice under Municipal Act to leave passage 
-while building under construction — Acquittal for such disobedience does not bar 
trial for disobedience of notice to alter building after construction.) 

(’35) 1935 Mad W N 1342 (1343), Vccrayya v. Emperor, (Acquittal of murder by 
firing gun is no bar to trial for possession of gun under S. 19 (f) Arms Act, either 
before or subsequent to occurrence.) 

(’32) AIR 1932 Cal 291 (292): 33 Cr.L.J. 439, Ajodhya Nathy.Ksliiiisli Chandra. 
. (Complaint alleging offence under Ss. 453 and 379 — Charge framed under S. 453 
— Acquittal — Subsequent trial for S. 379 not barred — Magistrate held to be in 
error in not framing charge under both sections.) 

(’25) AIR 1925 Lah 537 (538) : 26 Cri L Jour 1097, Chhajju v. Emperor. (Being 
member of gang for the purpose of habitually committing theft, trial for — 
Acquittal— Receiving stolen property, trial for, not barred.) 

(’30) AIR 1930 Oudh 455 (459), Bachchit v. Emperor, (Acquittal of offence for 
receiving property stolen in dacoity no bar to trial for tahing part in dacoity.) 

Criminal breach of trust or criminal misappropriation committed of different Items of 
various times between certain dates— Charge under S. 222 for an aggregate sum omitting some 
of the Items— Trial on such charge no bar to trial In respect of an omitted Item : 

(’30) AIR 1930 Mad 978 (980) : 32 Cri L Jour 223, Kanahayya v. Emperor. 

(’10) 11 Cr.L.J. 337 (337, 338) : 5 I. C. 970 (Bom), Emperor v. Kasinath Bagaji. 
(’29) AIR 1929 Cal 457 (458, 459) : 57 C.al 17 : 31 Cri L Jour 747, Sidh Nath v. 
Emperor. (Though S. 403 may not strictly apply, a second trial in such circum- 
stances ought not to be allowed in the ends of justice.) 

(’23) AIR 1923 Cal 654 (656) : 50 Cal 632 ; 25 Cri L Jour 156, Nagcndra Nath v. 
Emperor, (Suhrawardy J., dissenting.) 

(’31) AIR 1931 All 209 (209): 32 Cr.L.J.376: 53 Allill, Brijiwan Basv, Emperor, 
[But see (’17) AIR 1917 Mad 524 (525) : 17 Cr. L. J. 30, In re Appadurai Ayyar, 
(Submitted not correct.)] 

See also S, 222 Note 8. 

Conspiracy to commit on offence Is distinct from the offence the commission of which Is 
the object of the conspiracy : 

(’34) AIR 1934 All 61 (65) : 85 Cri L Jour 1349, Bam Bas v. Emperor. 

(’33) AIR 1933 Bom 447 (448, 449): 58 Bom 23: 35 Cr. L. J. 112, In re Ochhavlal 
Bhikahhai. (Conviction for criminal conspiracy — Acts of cheating committed 
in pursuance of the conspiracy — S. 403 is no bar to subsequent trial for cheating.) 
(’24) AIR 1924 Cal 809 (811) : 25 Cri L Jour 1048, Emperor v. Osman Sardar. 
(Conspiracy to murder is not same as murder and conviction for conspiracy is no 
bar to trial for murder.) 

[But see (’26) AIR 1926 Cal 450 (450) : 26 Cri L Jour 1023, Ckeragali Bepari v. 
Saiish Chandra. (After person is acquitted of offence under S. 193, Penal Code, 
he cannot be proceeded against on facts -wholly inseparable from the facts of the 
prior prosecution case for an offence under Ss. 467 and 471 read -with S. 120B, 
Penal Code,)] 

Previous tr/a/ for abetment of forgery is no bar to trial for offence under Section S2, 
Registration Act : 

(’15) AIB 1915 All 114 (115) : 37 All 107 : 16 Cri L Jour 144, Emfjeror v. Jizvan* 


Section 403 
Note 5 - 
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Section 403 
Notes 5-6 


It has sometimes been said^® that the test for determining, 
whether an offence is distinct from one previously tried, is to see 
whether the evidence necessary to prove the two offences is the same 
or different. It is submitted that such a test is not conclusive^® as it 
is possible that though the evidence necessary to prove two offences is 
different, the offences may not be distinct. 

Further, the observation in the undermentioned case’’’ that, in 
order to constitute distinct offences, the offences must be totally 
unconnected, is not correct, as the same transaction may involve 
distinct offences, in which case they cannot be said to be totally 
unconnected. 

6. Consequences of act happening after previous conviction 
— Sub-section (3). — A is tried for causing grievous hurt and 
convicted. The person injured afterwards dies. A may be tried again 
for culpable homicide (Illustration c).’ 


[nut see (’24) AIR 1924 Rang 213 (213) : 1 Rang 299 : 2-5 Cr. L. J. 191, Maiing 
Saing v. Em'pcror.'\ 

Non-campUonce with notice under S. IS9 (I), Madras Local Boards Act, for removal of 
encroachment— Prosecution for — Fresh prosecution for disobedience of fresh not/ce resordlng 
same encroachment Is not barred : 

(’38) AIR 1938 JlacI 847 (848, 849) : .39 Ori L Jour 712 ; ILR (1938) Mad 902, 
Public Prosecutor v. Sabhapathy Chetiy. (Prosecution for failure to obey notice 
to remove encroach nient — Acquittal does not bar prosecution for failure to obey 
fresh notice — AIR 193.5 Jlad 5G, overruled; AIR 1932 Mad 535; AIR 1932 Mad 
537, approved; AIR 1925 Mad 10G7, dissent.) 

(’32) AIR 1932 Mad 535 (53G) : 33 Gr.Ij..J. 62G, Moidi Peary v. President, Taluh 
Board of Mangalore, 

(’32) AIR 1932 Mad 537 (537) : 33 Cri L Jour G29, President Panchnyat Board, 
Vclgodc V. Ycnhata Beddy. 

(’27) 1927 Mad W N G15 (G40), Narayan Aiyar v. Babhupayal. 

Section 35, Madras Planter's Labour Act (1903), docs not limit the number of 
directions to fulfil the contract that can be made or to the number of prosecu- 
tions following on default : 

(’IG) AIR 191G Mad 527 (529, 530) : IG Gr. L. J. 777:39 Mad 889, iY. C. Whitton 
V, Mainmad Maisiri.) 

[Hut see (’13) 14 Gr. L. J. 79 (79. SO) : 3G Mad 427 : IS 1. G. 415, Ponga Maistry 
V. Emperor.'] 

15. (’28) AIR 1923 Pat 577 (578) : 29 Gr.L.J. 760, Chhannu Prasad v. Emperor, 
(’27) AIR 1927 Bom G29 (G30) : 28 Gri L Jour 1032, Emperor v. Kallasani. 

(’30) AIR 1930 All 92 (95) : 30 Gri L Jour 1149, Hukum Singh v. Emperor. 

(’30) AIR 1930 Pat 2G (27) : 30 Gri L Jour 806 : 9 Pat 585, Babn Lai Mahton v. 

Bam Saran Singh. 

(’99) 1 Bom L R 15 (18), Queen-Empress v. Subedar Krishnappa. 

[Sec (’18) AIR 1918 Gal 406 (407) : 19 Gri L Jour 198 : 45 Gal 727, Manhari v. 
Emperor. (Second trial relating to same act or acts as the subject of previous 
trial — Same evidence relovent at both trials — Second trial held barred.)] 

16. (’32) AIR 1932 Mad 3G2 (3G3) : 55 Mad 788 : 33 Gr. L. J.522, Subbiah Konc 
V. Kandaswami Kone. 

17. (’28) AIR 1928 Rang 252 (253) : 6 Rang 38G : 29 Gr. L. J. 930, Ycolc EuJe v. 
Emperor. 

Note 6 

1. (’14) AIR 1914 All 191 (192) : 15 Gri L Jour 64 : 36 All 4, Sailani v. King- 
Emperor. (A and B tried for grievous hurt to C — Gase compounded and A and B 
acquitted — G subsequently died — Second trial of A and B for culpable homicide 
not barred.) 

(’01) 1901 Pun Re No. 3 Gr, p. 6 (8), Croton v. Sarbiland. 
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In such a ease a fresh trial will be competent even while the 
accused is undergoing the previous sentence.^ 

But a fresh trial will not be competent if the death had occurred, 
and was known to the Court to have occurred, at the time of the 
previous conviction.® The reason is that sub-s.(3) will not apply to 
such a case while at the same time, the offences charged at the two 
trials would be constituted by the same acts and as such would not be 
distinct offences. See Notes 2 and 5. 

7. “ Tried.” — This section does not apply unless the accused has 
been tricd^ and convicted or acquitted. But the previous trial need not 
be one on the merits;" so that an acquittal under s. 247, in a summons- 
case on the ground of the complainant’s absence will be a valid bar 
under this section,® although the summons had not been served on the 
accused,^ The same principle applies in case of a withdrawal under 

2. (’35) AIR 1935 Pesh 18 (19) : 36 Cri L Jonr 813, Arsala EJian v. Emperor. 

3. (’79) 2 All 349 (350), Empress of India v. Banni. 

(’13) 14 Cri L Jonr 135 (137, 138) : 18 Ind Cos 887: 9 Nag L R 26, Maliadcogir v. 
Emperor, 

Note 7 

1. (’34) AIR 1934 Mad 716 (717) : 36 Or. L. J. 550: 58 Utid 256, Narayanaswamy 
V. Karnmbayiram Pcriyari. (Conviction set aside on ground that trial Bench 
bad no jurisdiction and therefore there was no trial — Another complaint on 
same facts before same Court — S. 403 was no bar.) 

(’18) AIR 1918 Mad 212 (213) : 40 Mad 977 : 19 Or. L. J. 497, Koitayya v. Tenhayya. 

2. (’ll) 12 Cr. L. J. 41 (42) : 34 Mad 253 : 9 1. C. 253, In rcQuggilapuBeddaya. 
(’29) AIR 1929 Cal 189 (189, 190) : 30 Cr. L. J. 585, Sulm Bam Koch v. Krishna 
Deb Sarma. 

(’27) AIR 1927 Nag 388 (388) ; 28 Cr. L. J. 183, Mi. Yeshoda v. ML Bannu Bai. 
(’18) AIR 1918 Mad 231 (233) : 40 UadOie : 19 Ci.E. 3. 501, In re Dude Knla Lai. 
(’35) AIR 1935 Cal 491 (493) : 36 Cr. L. J. 1238 : 62 Cal 1119, Bhupati Bhusan 
V. Amio Bhusan. 

(’29) AIR 1929 Bom 408 (409, 410) : 53 Bom 693 : 31 Cri L Jour 1000, Shankar 
Dattatraya v. Dattatraya Sadasiva, 

3. (’ll) 12 Cri L Jour 41 (41, 42) : 34 Mad 253 : 9 I, C. 253, In re Guggilappu 
Peddaya. 

(’24) AIR 1924 Pat 140 (141) : 24 Cri L Jour 815, Kiran Sarkar v. Emperor. 
(’35) AIR 1935 Cal 491 (493) : 62 Cal 1119 : 36 Cri L Jour 1268, Bhupati Bhusan 
V. Amio Bhusan. 

(’29) AIR 1929 Cal 189 (190) : 30 Cri L Jour 585, Suktiram Koch v. Krishnadeo 
Sharma. 

(’21) AIR 1921 Pat 311 (312) : 22 Ct. h. 3, 661, Bam IlahtoT. Emperor. (Although 
it cannot be said that the accused person was tried.) 

(’27) AIR 1927 Nag 388 (388) : 28 Cr. L. J. 183, ML Yeshoda v. ML Bannu Bai, 
(’23) AIR 1923 All 360 (360) : 45 All 58 : 24 Cri L Jour 862, Dulla v. Emperor. 
(’86) 2 Weir 457 (457), Suraiya Saslri v. Venkata Bao, 

(’18) AIR 1918 Mad 628 (630), Krishnamacharlu v. Oovinda Bamanuja, 

(’29) AIR 1929 Bom 408 (409) : 53 Bom 693 : 31 Or. L. J. 1000, Sankar Dattatraya 
V. Dattatrayya Sadasiva. 

[But see (’18) AIR 1918 Mad 212 (212, 213) : 40 Mad 977 : 19 Cri E Jour 497, 
Kotayya v. Venkayya. (Acquittal under S. 247 does not entitle acquitted person 
to plead bar under S. 403 to fresh prosecution on same facts — Term tried in 
S. 403 is not surplusage.)] 

See also Note 8. 

4. (’35) AIR 1935 Cal 491 (493) : 62 Cal 1119: 36 0:1.14.3.1268, Bhupati Bhusan 
V. Amio Bhusan. 

(’24) AIR 1924 Pat 140 (140, 141) : 24 Cri L Jour 815, Kiran Sirkar v. Emperor, 
[But see (’18) AIR 1918 Mad 212 (212, 213) : 40 Mad 977 : 19 Cri L Jour 497, 
Kottayya v. Venkayya. (Trial of summons case does not begin until particulars 
of offence are stated to accused under S, 242 of Code.)] 


Section ^03 
Notes 6-7 
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Section 503 
Note? 


section 494 of the Code.'*® 

Security proceedings® or ijroceedings under section 145® do not 
constitute a trial within the meaning of this section. Similarly, a 
proceeding for maintenance under S. 488 of the Code is not a trial and 
a prior application for maintenance does not bar a fresh application. 
But where a ]\Iagistrate knows or has reason to believe that a prior 
application has been made and disposed of, he ought not to act on a 
later application without taking into consideration the adjudication on 
the prior application. See S. 488 Note 28a. 

Disciplinary iDroceedings under the Legal Practitioners’ Act are 
not trials.^ But the Bangoon High Court has held that such proceedings 
are quasi criminal and that the principle of this section will apply to 
them.® 

Where in a sessions trial in a High Court the jury is discharged 
on a difference of opinion between the Judge and the jury and the case 
is retried with a new jury, there is no fresh trial, for the purpose of 
this section.® It has been held by the High Court of Calcutta that the 
retrial of an accused on remand owing to misdirection to the jury is 
part of the same trial which is not concluded till the appeal is heard 
and determined.^® Similarly, an appeal is not a fresh trial hut only a 
continuation of the trial in the lower Court.^^ 

This section does not say that a person who has been tried and 
convicted or acquitted shall be acquitted if an attempt is made to 
prosecute him again for the same offence. It says that he shall not be 
tried at all.^® Therefore the acquittal of a person on the ground of his 
trial being barred under this section is illegal, the reason being that 

4a (’IS) AIE 1918 Mad 231 (232, 234, 236) : 40 Mad 976 : 19 Cri L Jour 501, In 
re Dudikula Lalsahib. 

5. (’13) 14 Cr. L. J, 559 (561): 36 Mad 315: 21 1. 0. 159, In rc MnthiaMoopan. 
[See Iiowever (28) AIE 1928 Eang 135 (136) : 30 Cri L Jour 630, Nga My a Gyi v. 
Emperor. (Accused sent to jail for failure to furnish security for keeping peace 
— Subsequent trial for sedition in connexion with the same speeches is against 
spirit of S. 403.)] 

G. (’IS) AIE 1918 Upp Bur S (9) : 3 Upp Bur Eul 33 ; 19 Cri L Jour 389, Ega 
Chit V. Ega Ya. 

7. (’31) AIE 1931 Pat 369 (370) : 11 Pat 365 : 32 Cr. L, J. 1256 (FB), inre Bam 
Gobind Sinha, 

8. (’25) AIE 1925 Bang 110 (110) : 2 Eang 491 : 26 Cr. L. J. 1111, In the matter 
of Mating Fo Talc. 

9. (’14) AIE 1914 Cal 901 (904) : 41 Cal 1072 : 15 Cri L Jour 460, Emperor v. 
Eirmal Eanta Bay. 

10. (’36) 37 Cri L Jour 707 (707) : 62 Cal 928, Abdul Khan v. Emperor. 

11. (’14) AIE 1914 Mad 258 (259) : 37 Mad 119 : 15 Cri L Jour 180, Bali Beddi 
V. Emperor. 

(’96) 23 Cal 975 (977), Queen-Empress v. Jdbanulla. 

(’32) AIE 1932 Nag 121 (123) : 28 Nag L E 233 : 33 Cr. L. J. 849 (FB), Md. Gul 
Boliilla V. Emperor. 

[See (’95) 22 Cal 377 (381, 382, 383), Krishna Dhan Mandal v. Queen-Empress. 
(Accused acquitted by jury of some offences and convicted of others — Appeal 
from conviction — High Court ordering re-trial without express limitation ns 
to charges — Ee-trinl to be on all original charges — Previous acquittal is no 
bar to those charges being re-tried — S. 403 does not apply to such cases.)] 

See also Note 1. 

12. (’38) AIE 1938 Mad 847 (848) :■ 39 Cr. L. J. 712 ; ILB (1938) Mad 902, Public 

Prosecutor v. Sabhapathy Ghetty. ■ ■ • - ■ 
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an acquittal implies a trial.^® 

8. “ Acquittal ” — Meaning of. — The acquittal of an accused 
xinder S. 247 of the Code on the ground of the complainant’s absence^ 
or under S. 494 on ■withdrawal of a prosecution by the Public Prosecutor^ 
is an acquittal within the meaning of this section. Similarly the acquittal 
of an accused on the case being lawfully compounded is an acquittal 
for the purposes of this section.^ 

The dismissal of a complaint,^ the discharge of an 


13. (>08) 8 Cri L Jour 139 (140) : 10 Bom Ii E 628, In re S. E. Diibash. 

(’09) 9 Or. L. J. 578 (580, 581) : 5 Low Bur Eul 12 : 2 I. C. 357, O6or2!0 Gliaran 
ChoiodUurtj v. Emperor. 

Note 8 

1. (’40) AIE 1940 Nag 357 (359, 360), Emperor v. Laxmi Frasact. 

(’29) AIE 1929 Bom 403 (409, 410) ; 53 Bom 693 : 31 Cri L Jour 1000, Shankar 
Daitatraya v. Dailatraya Sadasiva, (Even though summons had not been 
served on the accused.) 

(’3'5) AIE 1935 Cal 491 (493) : 62 Cal 1119 ; 36 Cr. L. J. 1238, Bhupati Bhnsan 
V. Amio Bhusan. 

(’24) AIE 1924 Cal 96 (96);24 Cr.L.J. 716, Nityananda Kocr v. Bakhahari Missra. 
(’ll) 12 Cr.L.J. 41 (41, 42); 34 Mad 253 : 9 i. C. 253, In re Guggilapu Peddaya. 
(’29 AIE 1929 Cal 189 (189, 190) : 30 Cr. L. J. 585, Stiku Bam v. Krishna Deb. 
(’34) AIE 1934 Lah 211 (212) : 36 Cr. L. J. 29, Abdul Asie v. Noor Ellahi. 

(’21) AIE 1921 Pat 311 (312) : 22 Cr. L. J. 331, Bam Mahio v. Emperor. 

(’27) AIE 1927 Nag 388 (388) : 28 Cr. L. J. 183, Mt. Yesodha v. Mi. Banu Bai. 
(’14) AIE 1914 Mad 628 (630): 38 Mad 1028; 15 Cr.L.J. 236, In re Sinnu Goundan. 
(’24) AIE 1924 Pat 140 (141) : 24 Cri L Jour 815, Kiran Sirkar y. Emperor. 

(’23) AIE 1923 Cal 407 (408) : 25 Cr. L. J. 149, F’nrranr Pramaniek v. Emperor. 
(’23) AIE 1923 All 360 (360) ; 45 All 58 : 24 Cr. L. J. 862, Dulla v. Emperor. 
(’15) AIE 1915 Cal 119 (120) : 42 Cal 365 : 16 Cr. L. J. 148, Achambit Mondal 
V. Mahatab Singh. (Void order under S. 247 does not amount to acquittal.) 

(’15) AIE 1915Cal263(263):15Cr.L.J.726,ilfa(i7ioC'/!0!odh«r2/ V. I^^^ro6A^ia7^. (Do.) 
(’29) AIE 1929 Cal 657 (658), Musa Singh v. Gostha Bchari. (Do.) 

[See (;08) 8 Cri L Jour 139 (140) : 10 Bom L E 628, In re S. E. Dubash. (Order 
striking off case not proper — Proper order would be acquittal.)] 

[But see (’18) AIE 1918 Mad 212 (212, 213) : 49 Mad 977 : 19 Cri L Jour 497, 
Kotayya v. Venkayya. (The word ’tried’ in the early part of S. 403 (1) should 
not be treated as surplusage and the section does not apply to a case where even 
the particulars of the offence were not stated to the accused.)] 

See also Note 7. 

2. (’13) 14 Cr.L.J. 135(138):9 NagLE 26: 181. C. 887, Mahadeogir v. Emperor. 
(’18) AIE1918Mad 231(233, 235):40 Mad 976:19 Cr.L.J. 501, In reDudeEulaLal. 
(’88) 12 Mad 35 (36) ; 2 Weir 457, Queen-Empress v. Sivarama. (Prosecution 

withdrawn under S. 494 — Sessions Judge discharging accused — Second trial for 
same oSence but on fresh sanction — ^First order, held, should have been one of 
acquittal — Second trial, held, barred.) 

3. (’36) AIE 1936 Mad 353 (360, 372) : 37 Cr. L. J. 637 (FB), Emperor v. John 
Mclver, (Charge of criminal breach of trust and cheating based on same facts 
— Charge of cheating compounded with permission of Court and accused acquitted 
of cheating — It operates as a bar to trial of charge of criminal breach of trust.) 

(’13) 14 Cri L Jour 458 (459) : 20 Ind Gas 618 (Cal), Basireddi v. Khairat Ali. 
[See (’38) AIE 1938 Lah 739 (740, 741) : 40 Cr.L.J. 131. Mt. Harbans Kaur v. 
Lahari Bam. (Complaint on behalf of minor daughter filed and compounded 
by father without Court’s permission — Consequent acquittal does not bar com- 
plaint by daughter.) 

(’93-1900) 1893-1900 Low Bur Eul 240 (241), Queen-Empress v. Po Ba. (No 
lawful compromise — No bar to fresh trial.)] 

, See also S. 345 Note 18. 

4. (’37) AIE 1937 Bang 35 (37), Chin Hone On v. 0 Ah Foo. 

(’34) AIE 1934 All 877 (879) : 35 Cri L Jour 1177, Ali Buxv. Emperor. (Dismissal 
of the complaint after recording of the prosecution evidence and framing of a 
charge, on discovery that the complainant had not been examined under S. 200, 
Criminal P. C., does not amount to an acquittal.) - 


Section 303 
Notes 7-8 
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Section 503 accused'’ or an order stopping proceedings under S. 249® of the Code is 
Note 8 not an acquittal for the purposes of this section. See Note 13. Similarly, 
an order refusing to take cognizance of an offence does not amount to 
an acquittal.^ 

See also S. 240 Note 5. 

Where an Appellate Court sets aside a conviction without doing 
anything further, the order amounts to an acquittal.® But where the 

5. (’29) AIR 1929 I\Iad 2G0(261}:30Cr.L.J. 403,Fc?i7ifl^asHZ)&fl Ayyar v. Soiindra- 
raja Ayyangar. (Assumed.) 

(’6G) 5 Suth W R Cr 58 (58), In rc Shoodun Mundlc. (Discharge by Magistrate in 
warrant-case is not final like an acquittal and Sessions Judge can order accused 
to be put upon his trial again.) 

(’07) 5 Cr. L. J. 309 (318) : 31 Bom 335 : 9BomLR 331, Eviycrory.BhagwanDas. 
(’32) AIR 1932 Mad 505 (50G, 507) : 55 Mad 795 : 33 Cri L Jour G53, Nannier v. 
Dasalicr. (Discharge under S. 259.) 

(’34) AIR 1934 All 340 (341) : 5G All 750 : 36 Cri L Jour C5, Suj-aj Bali v. Emperor. 
(Dismissal of complaint for default in warrant-case operates as discharge under 
S. 259 and not acquittal.) 

6. (’12) 13 Cri L Jour 800 (861) : 1913 Pun Re No. 9 Cr : 17 I. C. 796, Achhrn v. 
Emperor. 

7. (’32) AIR 1932 Cal 871 (874, 875) : GO Cal 149 ; 34 Cr. L .J. lSl,2vfl/rtr Sardar 
V. Emperor 

(1900) 24 Mad 337 (339) : 2 Weir 251, Queen-Empress v. Euniyil Earn. 

(’33) AIR 1933 Pat 242 (243): 12 Pat234:34Cr.L. J. 1133, VmaSinghv. Emperor. 
(Magistrate’s order directing ease reported to him by police to be struck off is 
purely administrative or ministerial order and not judicial one — The principle of 
autrefois acquit does not apply to it.) 

[Out .sec (’03) 7 Cal W N 711 (713), Eedar Nath Biswas v. Adhin Manji. (Police 
sending charge to Jlagistrato in respect of four persons — Only some tried and 
acquitted — Magistrate holding case against others to bo false — Until this order 
is set aside such other persons cannot be proceeded against.) 

(’03) 7 C W N 493 (494), Bishun Singh Ghosc v. Emperor. (Do.) 

(1900) 4 C W N 34G {3ij), Panchusinghv.XJmor Slohamad Sheikh. (Case against 
two accused — Attendance of one not procurable — Complainant absent — Present 
accused acquitted under S. 247, and case dismissed — Unless order of dismissal is 
set aside, case could not be proceeded with ns regards absent accused.)] 

As regards revivat of proceedings see the following cases. 

(’07) G Cri L Jour 34 (3G) : 11 C W N 832, Mokamiji Das v. Emperor. (Informa- 
tion of cognizable and noncognizable offence — Police reporting cognizable case to 
bo false and charge only of noncognizable case — Magistrate accepting report — 
Magistrate’s subsequent order calling for charge-sheet of cognizable offence held 
not legal.) 

(’81) 5 Bom 405 (407), Govt, of Bombay v. Shidapa. (Information ns to cognizable 
and noncognizable offence— Police enquiring only into latter and reporting that 
no prime facie case made out — Magistrate directing that offence to be expunged 
from charge-sheet — Held, that revival of complaint as regards former offence not 
barred.) 

(’26) AIR 192G Sind 198 (199) : 22 S L R 427 : 27 Cri L Jour 302, Morrison v. 
Crowder. (One Magistrate refusing to issue process — Another Magistrate may 
issue process without necessity of upsetting order of first Magiskate — Such refusal 
does not give criminal immunity from all processes for ever.) 

(’14) AIR 1914 Oudh 406 (40G) : 170 C 273 : 15 Cri L Jour 638, Allaudin Khan v. 
Emperor. (Refusal of Magistrate to take cognizance on complaint does not bar 
subsequent revival of the proceedings.) 

[But sec (’89) 1889 All W N 8 (9), Empress v. Eaghunandan Lai. (Magistrate 
expressly refraining from dealing with and disposing of the charge under S. 204, 
Penal Code, and not acquitting in terms the accused upon such charge — Held the 
action of the Magistrate might bo taken as a stay of the trial of such charge under 
S. 240 of the Code and the subsequent trial was not barred.)] 

See also S. 190 Note 17. 

8. (’33) 1933 Mad W N 224 (224), Similan v. Similan. 

(’18) AIR 1918 Nag 126 (127) ; 19 Cri L Jour 796, Nanakram v. Emperor. 
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appellate Court sets aside a conviction and orders a re-trial, its order does 
not amount to an acquittal.” In some decisions’” it has been held that 
an order setting aside a conviction on the ground of the lower Court 
having had no jurisdiction, does not amount to an acquittal but only 
to a discharge. Sea also the cases cited below.” See also Note 11. 

9. “Conyiction” — Meaning of. — A finding of guilty by a 
Magistrate, proceeding under s. 340, is not a conviction.’ But it has 
been held that the finding of guilty hj" a Magistrate who commits a 

[But see (’06) 3 Cri L Jour 15 (17) : 3 Low Bur Eul 87 (FB), Ilia Gyiv. Emperor. 
(Accused convicted nt criminal sessions in Cbiet Court and sentenced to death — 
Conviction and sentence set aside by Bench but accused not acquitted — District 
Magistrate’s action in taking cognizance of the case with a view to recommit- 
ment held legal in view of S. 403 read with Ss. 273 and 333.)] 

9. (’35) 36 Cri L Jour 1333 (1334) ; 158 I. C. 200 (All), Emperor v. Bahrai Chi. 
(’32) AIR 1932 All 409 (411) : 54 All 756 : 33 Cri L .Tour 669, Baijnalh v. Emperor. 

(Conviction under one section set aside and commitment for offence under another 
section ordered — Held, that there was no acquittal.) 

[See (’26) AIR 1926 Cal 585 (586) ; 53 Cal 192 : 27 Cri L Jour 733, Emperor v. 
Mia jail. (Conviction set aside — Question of re-trial left to District Magistrate — 
Order setting aside conviction is not acquittal.) 

(’19) AIR 1919 Cal 115 (116) : 20 CriLJour225:40 Cal 212)t (214«), Benimadhao 
Kitndu V. Emperor. (Do.)] 

See also S. 423 Note 21. 

10. (’02) 29 Cal 412 (414), Abdul Ghani v. Emperor. 

(’81) 3 Jfad 48 (50, 51) : 2 Weir 756, In re Bami Bcddi and Seshu Eeddi, 

(’26) AIR 1926 Pat 302 (304) : 5 Pat 452 ; 27 Cri L Jour 849, Mohammad Fasin v. 
Emperor. 

(’34) AIR 1934 Mad 710 (717, 718): 58 Mad 250: 36 Cri L Jour 550, Nuruyanosicami 
Vaiinicr v. Earumbatjiram Pariyari. 

(’32) AIR 1932 Cal 083 (GS4) : 33 Cr. L. J.770, Nagcndra Nath Sirhary. Emperor. 
(Such order of the appellate Court amounts to discharge.) 

(’17) AIR 1917 All 410 (412) : 18 Cri L .Tour 546 : 39 All 293 (296, 297), Hussain 
Khan v. Emperor. (Second trial held not barred.) 

(•18) AIR 1918 Nag 126 (128) : 19 CriLJour79C:4GIndCas 710 (718), Nanahram 
V. Emperor. (Do.) 

(1865) 2 Suth W R Cr, 9 (10), Queen v. Muthoorapershad. (Do.) 

11. (’40) 1940 Mad W N 962 (963), Abdul Hamecd Bowther y. Mahomed Sali 
Bowther. (De novo trial under S. 350 — Charge already framed — Discharge 
in de novo trial amounts to acquittal — When that order is in force, accused can- 
not be tried again.) 

(’37) AIR 1937 Bom 152 (152) ; 38 Cri L Jour 571, Emperor y. Ycmanya Eallappa. 
(Appeal from acquittal — High Court setting aside order of acquittal on ground of 
trial having been illegal, but not ordering retrial — Fresh trial not barred.) 

(’72) 18 Suth W R Cr 10 {10), Bam joy Surma v. Mirza AH. (Order for the release 
of the accused, as being not guilty amounts to an acquittal.) 

(’24) AIR 1924 All 778 (779) : 26 Cri L Jour 98, Harbans v. Emperor. (Acquittal 
of accused brought about by fraud established against third person in proceedings 
to which the accused were not parties is valid unless set aside by independent 
proceedings.) 

(’13) 14 Cri L Jour 404 (404) : 9 Low BurRul 35:20 I. C. 228, Krishna Perdany. 
Pasand. (Dismissal for default of application under S. 1 of Workman’s Breach of 
Contract Act — No acquittal.) 

(’21) AIR 1921 Cal 1 (15) : 48 Cal 388 : 22 Cri L Jour 31 (SB), Satish Chandra v. 
Bam Bayal He. (Dismissal of application forsanctiontoprosecutedoesnotattraot 
the operation of S. 403.) 

(’30) AIR 1930 Sind 315 (315) : 24 Sind L R 446 : 32 Cri L Jour 521, Bajabali 
Hassanali v. Emperor, (Doctrine of autrefois acquit does not apply to a refusal 
by a Magistrate under S. 476 to file complaint against the accused.) 

Note 9 

1. (’28) AIR 1928 Bom 240 (240) ; 52 Bom 456 : 29 Cr. L. J. 904, Emperor v. 
Narayan Dliaku Bhil. 
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Section 3'03 case under S. 3‘18 would bar the trial of the accused for the offence 
Notes 9-11 to which the finding relates.” Departmental punishment Js not a 
conviction for the purposes of this section.^ See also the undermentioned 
cases.'^ 

10. “While such conviction or acquittal remains in force.” 

— The bar of a fresh trial under this section applies only where the 
previous conviction or acquittal is in force} 

11. Court of competent jurisdiction. — The bar of a fresh trial 
iinder this section will apply only whore the previous conviction or 
acquittal has heen hy a Court of competent jurisdiction.^ It is also 
necessary for the application of this section that the Court by which 
the accused was first tried should have been competent to try the offence 

2. (’14) AIR 1914 Mad 149 (149);38 Mad 552 ; 15 Cr.L.J.lSS.Jn re KoraScllandi. 
See also S. 347 Note 3. 

3. (’87) 1887 Rat 318 (319), Quccn-Einprcss v. Eamnail:. 

(’15) AIR 1915 Lah 350 (351) : 1915 Pnn Re No. 2G Cr : IG Cr.L.J. 783, Emperor 
V. Gul Muhammad. 

(’94) 17 Mad 278 (279, 280) ; 1 Weir 839, Queen-Empress v. Fakrudeen. 

(’10) 12 Cri L Jour 143 (144) : 9 Ind Cas 831 (Lab), Sohan Singh v. Emperor. 

See also S, 190 Note 17. 

4. (’70) 7 Bom H C R Cr 55 (5G), Ecg.v. Durgaram. (Fine levied by pound-beeper 
is no punishment imposed on conviction for oficnee and is no bar to trial for 
oCence.) 

(’72) 17 Sutb W R Cr 15 (18, 19) : 9 Bcng L R 3G, Queen v, Amir Khan, (Issuing 
a warrant of commitment and placing a person under restraint under Regula- 
tion III of 1818 is not in tbc natui'C of a conviction.) 

Note 10 

1. (’40) 1940 Mad W N 9G2 (9G3), Abdul Hamid v, Md. Soli Eoiothcr. 

(’19) AIR 1919 Pat 384 (38-5) : 20 Cri L. Jour 007, Emperor v, Nand Kishore. 
(Two accused convicted under S. 420, Penal Code — On appeal conviction against 
one set aside — Revision petition by tbc other — Conviction under S.420, set aside 
and committal to sessions for trial under S. 477A ordered — Former accused 
also cannot be tried again upon tbc same record.) 

(’29) AIR 1929 .\11 710 (719) : 31 Cri L Jour 230, Azam Ali v. Emperor, 

(’17) AIR 1917 All 410 (412) : 39 All 293 : 18 Cri L Jour 54G, Husain Khan v. 
Emperor. (Previous conviction when set aside for want of jurisdiction does not 
bar second trial on same facts.) 

(’75) 7 N W P II C R 371 (373), Queoi v. Panna. 

(’84) 1 Weir 759 (759, 760), In rc Kunniija Gounden. (Person improperly con- 
victed under Forest Act — Conviction has no legal cKcct — Prosecution under 
Penal Code not barred.) 

(’29) AIR 1929 Nag IGl (1G2) : 30 Cri L Jour 703, Manji Jairain v. Kalckhan. 
(Conviction of some accused and acquittal of others — Appeal by former — Appel- 
late Court bolding whole trial void as without jurisdiction — Acquittal also void 
and does not operate as a bar to fresh tidal, of persons acquitted.) 

[Sec (’G7) 7 Sutb W R Cr 2 (2), Queen v.KaliCharan. (Verdict of jury reversed, 
proceedings of first trial annulled and fresh trial ordered to take place imme- 
diately.) 

(’68) 9 Sutb WRCr 15 (IG), Goonath Mundlc v.- Troplocko Chuckerhutty. (Magis- 
trate, in warrant. case, acquitting accused without framing charge or putting 
him upon trial — Acquittal set aside — Fresh trial ordered to be proceeded with ) 
(’70) 13 Sutb W R Cr 42 (42), Queen v. Wahed Ali. (Prisoner released by Court 
of Session on the ground of the proceedings being illegal and irregular — Sub- 
sequent trial and conviction for same offence not barred.)] 

Note 11 

1, (’17) AIR 1917 All 410 (412) : 39 All 293 : 18 Cri L Jour 54G, misain Khan 
Emperor. 

(’84) 8 Bora 307 (308),, Queen-Empress v, Huscin Gaibu, 

(’81) 3 Mad 48 (51) : 2 Weir 756, In re Eami Ecddi. 
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subsequently charged.^ See sub-section (l). 

Where the sanction or complaint of a particular person or author! ty 
is necessary under the law for the trial of a person, the question arises 
whether in the absence of such sanction or complaint a Court which, 
tries him is a Court of competent jurisdiction. On this question there is 
a conflict of decisions. The majority of the High Courts have held that 
the Court cannot be deemed to be a Court of competent jurisdiction in 
such cases.^ The Madras High Court in Ganapathy Bliatta v. 

(’84) 1884 Pan Be No. 38 Gr, p.73 (75), Gtilzar v. Empress. (Accused convicted by 
girga in foreign territory under Frontier Bcgulntion — Deputy Commissioner hav- 
ing no authority under the Eegulation to convene girga — Conviction cannot be 
pleaded in bar of jurisdiction of criminal Courts over same offence in British 
territory.) 

(18G5) 2 Suth "W B Cr 9 (10), Queen v. Muthoorapershad Pandeij. 

(1865) 4 Suth W E Cr L 2 (2), (Dismissal of charge by Magistrate in respect of 
offence over which he has no jurisdiction does not bar further proceedings.) 

2. (’39) AIB 1939 Cal 65 (70) : I L B (1939) 1 Cal 1 : 40 Cri L Jour 199 (F B), 
Purnananda Das Gupta v. Emperor. 

(’38) AIB 1938 Lah 614 (615) : 39 Cri L Jour 870 : I L E (1938) Lah 127, Bhag 
Singh v. Emperor. (Accused tried by second class Magistrate under S. 323, 
Penal Code, and acquitted by him — Trial tor offence under S.324, Penal Code, is 
barred as the second class Magistrate was competent to try such offence.) 

(’37) AIB 1937 All 117 (118, 119) : 38 Cri L J 368, Mahadco Prasad v. Emperor. 
(Where the Court could have tried the offence subsequently charged, fresh trial is 
barred.) 

(’37) AIB 1937 Cal 99(113): 38 Cri L Jour 818 (S B), JUendra Nath v. Emperor. 
.(Court not competent to try subsequent offence — Section 403 held no bar.) 

(’84) 7 Mad 557 (560) : 2 Weir 450, Viran Kniii v. Chiyamu. 

(’19) AIB 1919 Cal 464 (464, 465) : 19 Cri L Jour 388, Ahdul JJahim v. Emperor. 
(Acquittal by Magistrate on charge under S. 465, Penal Code — Subsequent com- 
mitment to and trial by Court of Session for offence under S. 467, on same facts 
not barred.) 

(’18) AIB 1918 Cal 943 (945, 940) : 18 Or.L.J. 834, Ahdul Halcim v. Buzrul: AH. 
(’97-01) 1 Upp Bur Bui 91 (93), Nga Po Han v. Nga Tha Lo Ni, 

(1900-02) 1 Low Bur Eul 340 (343) (FB), San Baw v. Crown. 

(’98) 2 Weir 482 (483), In re Kannachampet Parangodan. 

(’28) -4.IB 1928 Bom 530,(531, 532) : 30 CriL Jour 54 : 53 Bom 69, inre Shanhar 
Tulshiram. 

(’28) AIB 1928 Pat 577 (579) : 29 Cr.L.J, 760, Ghhanu Prasad Singh v. Emperor. 
(’25) AIB 1925 Mad 711 (711) : 26 Cri L Jour 1087, Palani Goundan v. Emperor. 
(’19) AIB 1919 Upp Bur 32 (33) : 3 Upp Bur Eul 135 : 20 Cri L Jour 533, Mi 
Chit V. Mi Nyun. 

(’87) 1887 Bat 337 (338), Qticen-Emprcss v. Ladkia. 

(’75) 7 N W-P H C E 371 (373, 374), Queen v. Panna. 

(’03) 5 Bom L E 125 (126), Emperor v. Zuji Manu. 

(’12) 13 Cri L Jour 742 (743, 744) : 1912 Pun Be No. 7 Cr : 17 I. C. 54, Wadhawa 
Singh v. Emperor. 

(’18) AIB 1918 Mad- 481 (482) : 18 Cri.L Jour 643, In re Venkataranga Josier. 
(’29) AIB 1929 Nag 161 (162) : 30 Cri L Jour 763, Manji Jairam v. Kalckhan. 
(’19) AIB 1919 Cal 511 (511) : 20 Cr, L. J. 112, Krishnadhan Ghoso v. Mahcndra 
Nath Dutt. 

(’28) AIB 1928 Lah 844 (844) : ,29 Cri L Jour 701, ML Allah Di v. Emperor. 

(>34) AIB 1934 All 141 ’(142) : 56 All 529 : 35 Cr. L. J.865, Sukhaia v, Einperor. 
(’23) ADR 1923 Pat 228(229); 2 Pat 333 : 25 Cr.L.J, 1385,’ G'obmdSjoawv. Emperor. 
(’21) AIB 1921 All 205 (205) : 22 Cri L Jour 750, Mohan Lai v. Emperor. 

(’15) AIB 1915 Bom 203 (204) : 40 Bom 97 ’: 16 Cri L Jour 761, Jivram Dan- 
karji v. Emperor. 

3. (’38) AIB 1938 Lah 625 (626) : 39 Cri L Jour 960 : I L B (1939) Lah 373 
Emperor Y.-Bam Bakha. ^ 

(’29) AIB 1929 All 940 (940) : 30 Or.L.J. 1153, Ahdul BashidY.Harish Chandra. 
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ection ?03 Emperor'^ hvidi taken a eonkary view, holding that the words “competent 

Note 11 jurisdiction” refer only to the character and status of a Court and not 

to conditions precedent for the prosecution or trial of a person. The 
question again arose for consideration before a Full Bench of the same 
High Court. After referring to the conflict of decisions on the point, 
King J., with whom the other Judges agreed, thought it unnecessary to 
come to any final conclusion on the meaning of the word “competent” 
and held that the trial without a proper complaint was void under 
S. 530 and, therefore, the judgment of acquittal was also void and 
so there was nothing which the accused could compel the Court to 
recognize in support of a plea of autrejois acquit,^ The Calcutta High 

(’26) AIR 1926 All 231 (232) : 27 Cri L Jour 705, Bam Nath v. Emperor. 

(’21) AIR 1921 All 205 (205) : 22 Cri L Jour 750, 3Iohan Lai v. Emperor. 

(’17) AIR 1917 All 410(412) : 39 A11293 : ISCr.L.J.SlO, \. Emperor. 

(’15) AIR 1915 All 114(115) : 37 All 107 : IG Gr L Jour 144, Emperor v. Jiivan. 
(’15) AIR 1915 Bom 203 (204) : 40 Bom 97 : 16 Or. L. J. 761, Jivram Danharji 
V. Emperor. 

(’15) AIR 1915 Bom 194 (195) : 16 Cri L Jour 662, Tiharam v. Emperor. 

(’2S) AIR 1928 Bom 143 (144) : 52 Bom 257 : 29Cr.L.J. 545, Emperor v. Amba ji. 
(’9S) 22 Bom 711 (713), In re Samstidin. 

(’28) AIR 1928 Bom 530 (531, 532) : 30 Cri L Jour 54 : 53 Bom 09, In re Shan- 
J:cr TnlsMravi. 

(’18) AIR 1918 Nag 126 (127, 128): 19 Cri L Jour 790, Nanahram v. Emperor. 
(’34) AIR 1934 Pat 411 (411) : 35 Cri L Jour 680, Moliendra Nath v. Emperor. 
(’26) .UR 1926 Pat 302 (304) ; 5 Pat 452 : 27 Cri L Jour 849, Mohammad Yasin 
V. Emperor. 

(1900-02) 1 Low Bur Rul 340 (343) (PB), San Baio v. Crown. (Want of sanction 
in cases \Yhere it is requisite goes to the root of the jurisdiction of the Court and 
affects its competency.) 

(’27) AIR 1927 Sind 10 (12, 16) : 21 Sind L R 1 : 27 Cri L Jour 1105, Fakir 
3Iohammcd v. Emperor. 

(’30) AIR 1930 Pat 26 (29) : 9 Pat 535 : 30 Cri L Jour 806, Babulal Mahton v. 
Bam Saran Singh. (Want of complaint or other material on which to take cog- 
nizance — No jurisdiction to try.) 

(’05) 4 Cri L Jour 422 (423) : 2 Nag L R 149, Emperor v. Mahabirpuri. (Do.) 

[See (’09) 9 Cri L Jour 526 (526) : 31 All 317 : 2 Ind Cas 219, Umcr-nd-din v. 
Emperor. (Complaint for enticing away brother’s wife — Magistrate finding 
that complainant had no authority from his brother to file complaint — Accused 
acquitted — Second complaint by husband himself not barred.) 

(’30) AIR 1930 Lah 1055 (1055) : 32 Cri L Jour 253, Chuhar v. Emperor. (First 
trial under S. 291, I. P. C. — Subsequent proceedings under S. 188, 1. P. 0. not 
barred as they cannot be taken without a complaint under S. 195, Or. P, C.)] 
[But see (’22) AIR 1922 All 502(502) : 45 All 11 : 23 Cri L Jour 496, Kohna Bam 
V. Emperor. (OConco coming under two sections — Sanction to prosecute under 
one refused — Prosecution under the other barred.) 

(’21) AIR 1921 Sind 137 (139, 140, 142) : 16 Sind L R 1 : 23 Cri L Jour 305, 
Emperor v. Menghraj Devidas.} 

See also S. 195 Note 29. 

4. (’13) 14 Cri L Jour 214 (217, 218) : 36 Mad 308 : 19 I. C. 310. 

[See also (’30) AIR 1930 Mad 785 (785) : 32 Cr. L. J. 27 : Kolandasxoami Pillai 
v.Bajaratna Mudaliar. (Though there was no question of sanction in this case, 
36 Mad 308 was approved in obiter remark.)] 

[But see (’02) 27 Mad 61 (62) : 2 Weir 236, Bangaru Asari v. Emperor. (Where a 
conviction was set aside on the ground that there being no complaint by the 
husband of an ofionce under S. 498, I. P. C., the Court had no jurisdiction to 
convict.)] 

5. (’37) AIR 1937 Mad 301 (302, 303) : 38 Cr.L.J. 457 : 1 L R (1937) Mad 664 (FB), 
In re 3Iuihu Moopan, 
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Court lias held that a trial held in the absence of the necessary sanction 
or complaint is not a trial at all within the meaning of this section.® 

It has been held by the High Court of Bombay that a Court 
having no local jurisdiction to try a case is not a Court of competent 
jurisdiction and a conviction or acquittal by such Court will be no bar 
to a fresh trial of the accused on the same facts.^ But a Full Bench of 
the Madras High Court has dissented from the Bombay High Court 
and held that an accused person can plead autrefois acgtdt if the only 
defect in the jurisdiction of the Court which passed the order is want 
of territorial jurisdiction and that s. 531 applies to such cases.® The 
Judicial Commissioner’s Court of Sind® has followed the Madras view 
in preference to that of the Bombay High Court. It is submitted that 
the Madras view is correct. See S. 531 Note 4. 

Where the previous trial was by a Court of Session with the aid 
of assessors and the offence subsequently charged was triable by jury, 
it was held that it could not he said that the Court by which the 
accused was first tried was not competent to try the offence subsequently 
charged.^® 

A conviction or acquittal by a Court established under a local 
or special law is a conviction or acquittal by a Court of competent 
jurisdiction within the meaning of this section.^^ 

It has been held that a conviction by a Court in a Native State 
can be pleaded as a bar under this section.^" 

An illegal conviction is not the same thing as a conviction by a 
Court having no jurisdiction.^® 

12. Identity of accused necessary for application of section. 
— This section will preclude a fresh trial only if the accused in the 
second case is the same as the accused in the previous case. The 
conviction or acquittal of an accused person is, therefore, no bar to 
the trial of another person implicated in the same offence.^ But in 

6. (’26) AIR 1926 Cal 691 (692) : 27 Cr. L. J. 751, P. Bancrjce v. Bepin Behary. 

7. ^28) AIR 1928 Bora 530 (531, 532) : 53 Bom 69 ; 30 Ori L Jour 64, In re 
Shanitcr Tulshiram. 

8. (’33) AIR 1933 Mad 765(766) : 34 Cr.L.J. 1080 : 56 Mad 996 (F B), Baihnavelu 
v, Z. S. Iyer. 

9. (’37) AIR 1937 Sind 179 (180, 181): 38 Cr. L. J. 959, Dhingano Khoso v. Gul- 
slicr Kavibir Khan. (AIR 1933 Mad 765 (FB), Foil; AIR 1928 Bom 530, Dissent.) 

10. (’01) 24 Mad 641 (644) : 2 Weir 458, Zing-Emperor v. Zrislina Ayyar. 

11. (’24) AIR 1924 Hang 23 (23) : 1 Bang 449 : 25 Cr.L.J. 233, Nga Ev. Emperor. 
(Conviction by village headman empowered by the Burma Village Act to try as a 
Court oflences under S. 294, 1. P. C., and other ofienoes.) 

(’84) 1884 Pun Re No. 30 Cr, p. 52 (53, 54), Sartvar v. Empress, (Conviction by 
Council of Elders convened under Frontier Regulation No. IV of 1873.) 

12. (’24) AIR 1924 Lah 238 (239) : 24 Cri L Jour 735, Teja Singh v. Emperor. 
See also S. 188 Note 2. 

13. (’31) AIR 1931 Lah 199(199, 200);32Cr,L.J. 731, Mi. Ram Piyariy. Emperor. 

Note 12 

1. (’36) AIR 1936 Pesh 152 (153) : 37 Cri L Jour 889, A^oal Zhan v. Emperor. 


Section ^03 
Notes 11-12 
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Section 503 
Notes 12-13 


13. Dismissal of complaint or discharge of accused. — The 
explanation to the section expressly provides that the dismissal of a 
complaint or the discharge of an accused is not iln acquittal for the 
purposes of the section. The question has arisen vhether notwithstand- 
ing this, the provision of a special remedy in such cases under S. 43G 
and S. 437 impliedly bars the institution of a fresh prosecution for the 
same offence where the order dismissing the complaint or discharging 
the accused has not been set aside by a competent authority. It is well 
settled now that a fresh prosecution is not barred in such cases. ^ The 


determining the question whether- there is sufficient ground for pro- 
ceeding against a person, the fact that another person accused of the 
same offence and on the same facts has been acquitted may be taken 
into consideration.’ 


(■14) AIR 1914 All 85 (SG) : .3G All lOS : 1-5 Cri L Jour 200, Emperor v. Ghurc. 
(’14) AIR 1914 Cal 88G (8S7) : 41 Cal 754 : 15 Or. L. J. 402, .Vouindra Chandra 
Ghosc Y. Emperor. 

(’10) 11 Cr. L. J. 541 (541) : 37 C.al 680 : 7 Iml Cas 932, Kohai Sardar r. Mchar 
Khan. 

(’05) 4 Cri L Jour 173 (174) : 10 C W N 1031, Depnty Legal Bcmcmhranccr. v. 
Hatim Mollah. (Dismissal by a Court, of charge of riot against apsrson does not 
extend to other persons not then before the Court which ordered dismissal.) 

(’GO) G Suth W R Cr 51 (51), Queen, v. Morhj Sheikh. 

2. (’26) AIR 192G Cal 795 (793) : 53 Cal 606: 27 Cr. L. J. 788, Snhal Chandra v. 
AhaduUah Shcil;h. 

(’33) 1933 Mad N 24G (247, 248), Scshachalam v. Bapanaijya. (Second com- 
plaint .against different accused on same facts — Plea of autrefois acquit though 
not available Courts will rightly exercise discretion in not proceeding with the 
second case where there was complete trial in the first.) 

(’99) 4 Cal W N 346 (347), Panelm Singh v. Umor I\Iohamed Sheikh. (Order in 
previous trial purporting to terminate all proceedings.) 

[Sec however (’36) AIR 1930 Posh 152 (153) : 37 Cri L Jour 889, Awal Khan v. 
Emperor. (It is the duty of a Court to decide a case on the evidence before it 
without being influenced by the fact that another Court has on the same evi- 
dence on a previous occasion come to a certain conclusion.)] 

Sec also S. 204 Note 5. 


Note 13 

I, Dismissal of complaint — Fresh prosecution not barred; 

(’39) AIR 1939 Sind 193 (195, 196) : 40 Cri L Jour 745 : ILR (1940) Ear 74 (FB), 
Ml. JIarhai v. Raya Prcmji. 

(’34) AIR 1934 Lah 435 (43G) : 36 Cr. L. J. 62, Mahomed Din v. Hussain. (Com- 
plaint dismissed — Second complaint on same facts by different complainant is 
competent.) 

(’95) 1895 All W N 86 (86), Emperor v. Umedan. 

(’81) 1881 All W N 68 (68), Empress v. Jndar Daivan. 

(’13) 14 Cri L Jour 2 (2) : 35 All 78 : 18 Ind Cas 146, Angan v. Ram Pirhhan. 

(’16) AIR 1916 Mad 887 (887) : 16 Cri L Jour 814, Subbareddi v. Kamal Saib. 

(’05) 2 Cri L .Jour 651 (652) : 1 Nag L R 13, Makhatambi v. Hasan AH, 

(’08) 7 Cr. L. J. 297 (299) : 1908 A W N 67 : 5 A L J 137, Bhagwan Din v. Dibba, 

(■20) AIR 1920 All 8 (9) : '21 Cri L Jour 379, Jai Kishan v. Kalla. 

(’14) AIR 1914 All 79 (80) : 36 All 129 : 15 Cri L Jour 158, Rambharos v. Baban. 

(’35) AIR 1935 All 60 (63) : 35 Cri L Jour 1485, Kunji Lai v. Emperor. 

(’86) 9 All 85 (88) : 1886 AWN 307, Queen-Empress v. Puran. (Magistrate dis- 
missing original complaint — Order for further inquiry on receiving second com- 
plaint is not contrary to law.) 
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{1900) 28 Cal 211 (21o) : 5 C IV N IGD, Quccn-Einprcss v. Dolcgovind Dnss. 

<’0G) 29 All 7 (9. 10) : 3 A L .T 5C2 : 1900 A IV N 215 : i Cri L .Tour 59, Emperor 
V. Mcharban Hussain. (Second comlplunt I)v dilTcrent complainant,) 

•{'31) AIR 193-1 AH 87 (87) : 5G All .12.) : 3.5 Cr. L. .T. 10G2, llama Hand v. Sheri. 
-(’1.1) AIR 191-1 .Sind -M (-M) : 8 Sind h R 19G : IG Cri D .Tour 17-1, Bttlchand v. 
Ghandhoomal. 

■(’08) 8 Cri L .Tour 2-19 (219) (Lah), Bchnrilal v. Emperor. 

■(’01) 1 Cr.L.J. lG7{173,179);2LowBnrRul27: 10BurLRl(FB),E:inj-Eniperoc 
V. Nga Ppii Di. 

•'(’34) AIR 1931 AH 51-1 (515, 51G) : 35 Cri Tj .Tour 1059, Lallain v. Emperor. 

(’32) AIR 1932 Mad 309 (371) ; 55 Mad 022 ; 33 Cr. L. .1. 451 (F B), Ponnusivamp 
Gounden v. Emperor. 

(’92) IG Bom -IM (427), Queen-Empress v. Vajiram. (Court which has jurisdic- 
tion to trv prisoner for an ofience in respect of which complaint against him has 
been dismissed, can take cognizance of it in a proceeding for a connected offence 
non-ohstanle. the order of dismissal.) 

[See ('27) AIR 1927 .Mad 095 (090): 28 Cr. h. .T. 507, Hama Naidtt v. Venhata- 
smajui Kaidu. (Dismissal of complaint by \-iHage Jlngistrate docs not bar fresh 
prosecution.)] 

[See however (’25) AIR 1925 Rang 114 (111, 115) : 20 Cr. Ij.-T. 281, U Shiee Kpam 
V, ilfn Scin Bunn. (On dismissal of complaint under S. 203, fresh complaint 
cannot bo entertained unless new fact.s not available previously are adduced or 
manifest error or misciirriago has occurred in the previous proceedings.)] 
D/*c/iarire of accused-^Fresb proiccutton not barred. 

■(’08) 9 Cri L .Tour 80 (82) : 31 Mad 513, Emperor v. Mnhesirarn Kondai/a. 

{’1-4) AIR 1914 Sind 44 (ll) : 8 Sind h R 190 : 10 Cri L .Tour 17-1, Bulchand v. 
Ghandhoomal. 

•(’14) AIR 1914 Oudh 400(407):17 Oitdb C.is273:15 Cr.L..T.G3.8, .-Uauddin wEmperor. 
(’30) AIR 1930 Cal 309 (370) : 31 Cr. L. .T. 1153, Lori Chand v. Niroda Stntdari. 
(’29) AIR 1929 Bom 131 (131) : .30 Cri L .Tour 591, Emperor v. Amanal Radar. 
•(’25) AIR 1925 Nag 432 (432) : 20 Cri L .Tour 1010, Asgar Ali v. Ahhar Ali. 

(’34) AIR 1931 Nag 215 (210) : 31 Nag D R 93 : 30 Cri h .Tour 57, Bam Prasad 
V. Ganpalraa. (Discharge under S. 2.59 — Fresh complaint not barred.) 

•(’24) AIR 1924 Pat 797 (798): 20 Cri L .Tour 129, Bamanand Ball v. .4fi Ilassan. 

(Discharge under S. 491 A — Frc.sh complaint not barred.) 

(’34) AIR 1934 All 67 (87) : 50 AH 425 : 35 Cr. L. .T. 1002, Bama Nand v, Sheri. 
•(’30) AIR 1930 AH 92 (95) : 30 Cri h .Tour 1149, Hnhum Sxngh v. Emperor, 

• (’15) AIR 1915 AH 417 (-118) : 37 AH 023: 10 Cr. B. .T. 009, Bafeshar v. Emperor. 
•(’10) AIR 1910 Pat 109 (110): 18 Cc.B-.T. 290:2 P.L..T.34, Jiiyoo Singh v. Emperor. 
•(’23) AIR 1923 All 332 (333) : 24 Cri L .Tour 232, Jasua v. Emperor. 

•(’19) AIR 1919 All 315 (310) : 20 Cr.L..T.403, Parmeshwari Das v. .Tagan Nath. 
(’14) AIR 1914 AH 179 (179): 30 AH 53: 15 Cr.Ii-.T. 1, William Cecil v. Emperor. 
•( 80) 1880 Bat 145 (145), Queen-Empress v. Budhya. (4 Cal 400, followed.) 

.(’08) 8 Cri L Jour 203 (208) : 18 M L .T 501 : 4 ML T 140, In re Budra Goud. 
•(’34) .-t-IR 1934 Lah 109 (170) : 30 Cri L .Tour 473, Nasir v. Abdxtl Karim. (Dis- 
charge on withdrawal by Public Prosecutor — Fresh complaint by private party 
not barred.) 

'(’08) 4 Mad II C R App viii (ix). (Dismissal of complaint amounts to discharge of 
•accused and docs not bar fresh pi-oscculion.) 

• (’22) AIR 1922 Pat 372 (375) : 23 Cri L .Tour 236, Biso Bam v. Emperor. 

•(’11) 12 Cri L .Tour 304 (308, 309) ; 11 Ind C-as 132 : 1911 Pun Re No. 10 Or (FB), 
Emperor v. Kirn. 

t(’30) AIR 1930 Rang 150 (157):8 Rang 1:31 Cr.L :!.82i,DhanaBcddij \. Emperor. 
[Sec also (’05) 3 Cri L Jour 420 (428): 1905 Upp Bur Rul Cr. P. C. 4th Qr, p. 41, 
Nga Kun v. Emperor. (Third Class Magistrate acting without jurisdiction in 
discharging accused — Sub-divisional Magistrate, hold, could ignore the discharge 
order and proceed to try the accused.)] 

'Dhmissnl of complaint or d/teharfic of occosed— Same proccedlnes can 6e revived. 

(’72) 4 N 'W P H C R 23 (25), Queen, v. Tlur Pershad. 

•(’72) 18 Suth TV R Cr 39 (39) : 9 Bcng L R 339, Jint Sahoo v. Bheckon Bog. 
(Magistrate after ho has discharged accused has power to take up the case again 
and re-try it.) 

•(’71) 15 Suth VI R Cr 55 (65), Queen v. Bajkishorc Boy. (Discharge of accused — 
Magistrate has jurisdiction to take up case do novo.) 

■(’97) 1 C W N 49 (61), Apoorba Kumar Sett v. Probod Kumari Dassi. (Presidency 
Magistrate can revive complaint even after discharge order.) 


Section 503 
Note 13 


2Cr.l38. 



2194 PEESON NOT TO BE TEIED POE SAME OFFENCE [OH.30. 


Section 503 
Note 13 


(’87) 1887 Eat 350 (352), Queen-Empress v. Bapuda. 

(’92) 1892 Eat 588 (590), Queen-Evipressv. Govind. 

(’75) 1 Bom 64 (66), Beg. v. Devama. 

(’88) 13 Bom 384 (388): 1888 Eat 422, Qucen-Empressv.Shanlcar. (Sanction under 
S. 195 given to private person — Complaint by such person dismissed — Pro- 
ceedings under S. 478 not barred.) 

(’07) 5 Or. L. J. 255 (250) ; 9 Bom L E 250, Emperor v. Eabi Fakira. (A Magis- 
trate after he has discharged an accused is not prevented from inquiring again 
into the case against the accused.) 

(’70) 14 Suth W E Cr 65 (66) : 6 Beng L E App 67, In the matter of the petition 
of Bamjai Majumdar. (Magistrate of district has power, whether there be a 
private prosecutor or not, to order arrestof and take up the case against a person 
who has been tried and discharged by a subordinate Magistrate.) 

(’73) 20 Suth W E Or 19 (19), Queen v. Bamsodoij Chuckcrbiitty. (In case triable 
by Court of Session, a Magistrate has power to commit the accused to sessions 
after he has once discharged the accused.) 

(’73) 20 Suth W E Cr 47 (48), Kistoram Mohara v. Anis, (Accused discharged by 
joint Magistrate — Magistrate of the district on petition presented to him, 
remanding case and directing Magistrate to proceed with the case — Order held 
not illegal — Held, he could have received complaint and made it over to subor- 
dinate klagistrate, to be heard.) 

(’01) 28 Cal 211 (210, 217) : 5 C W N 169, Queen-Empress v. Dolcgohind Bass, 
(Discharge of accused — Ee-arrest and commitment of accused without previous 
order of discharge being set aside — Commitment held good.) 

(’01) 28 Cal 652 (653): 5 G W N 457 (FB), Dioarka Nath v. Beni Madhah. (Presi- 
dency Magistrate is competent to re-hear a warrant case in which he has dis- 
charged the accused.) 

(’02) 29 Cal 726 (732, 735) : 6 C W N 633 (FB), Uir Ahwad Hossein v. Mahomed 
Askari. (28 Cal 652, applied.) 

(’12) 13 Cr. L. J. 488 (488) : 40 Cal 71 : 15 Ind Cas 488, Emperor v.Idoo. (Magis- 
trate has jurisdiction to adjudicate on any information laid before him against 
an accused person who is discharged by the High Court.) 

(’18) AIE 1918 Cal 485 (486): 18 Cr. L.3.SS5,UmcshOhandra7.Satish Chandra. 

(’68) 1868 Pun Bo No. 32 Or, p. 90 (99, 100), Sekunder Khan v. Crown. 

(’74) 7 Mad H C E App xl (xl): 2 Weir 258. (Magistrate examining some witnesses 
and discharging accused — On learning that there is one more witness, cancelling- 
order of discharge and after taking evidence, committing accused to sessions — 
Commitment held good.) 

(’06) 3 Cr. L. J. 274 (280): 29 Mad 126, In reChinna Kaliappa Ooznidan. (Magis- 
trate can re-hear complaint previously dismissed by him under S. 203.) 

(’93-1900) 1893-1900 Low Bur Eul 169 (172, 173), Queen-Empress v. Nga 0 Bok. 
\_Scc (’38) AIE 1938 Pat 99 (102): 16 Pat 050: 39 Cr. L. J.353, Kjinjo Chowdhry 
V. Emperor. (Application under S. 476 for filing complaint rejected — Order set 
aside on appeal and case sent back for enquiry — Trial Court is not precluded 
from filing complaint after inquiry.)] 

[But see (’97) 3 C W N 760 (761), Simbho Bam Ball v. Kari Hazari. (Magistrate 
scoring out order of dismissal as having been passed through mistake and pro- 
ceeding with the case— Held, Magistrate acted without authority.) 

(’98) 4 C W N 26 (27), Bam Kumar v. Bamji. (Dismissal of complaint by Pre- 
sidency Magistrate — Eevival by him of the same complaint held barred.) 

(’98) 4 C W N 46 (47), Damini Dassi v. Hurry Mohan. (Discharge of accused 
by Presidency Magistrate — Eevival by him of same proceedings barred.)] 

Fresh prosecution not barred though order dismissing complaint or discharging accused has- 

been confirmed by superior Court. 

(’30) AIE 1930 Lah 879 (880): 12 Lah 9: 31 Cr. L. J. IISO, Allah Bitta v. Karam 
Baksh. 

(’09) 9 Cr. L. J. 563 (564) : 36 Cal 415 : 2 Ind Cas 293, Jyotindra Nath Baw v. 
V. Hem Chandra Baw. (Dismissal of complaint — Eefusal by District Magistrate- 
to order further inquiry does not prevent the revival of the original complaint by 
the Magistrate who dismissed it.) 

But a contrary view was taken In the fallowing case : 

(’28) AIE 1928 Sind 49 (50) : 21 Sind L E 127 : 28 Cr. L. J, 57, Shah Mahomed 
V. Emperor. (Discharge or dismissal of complaint confirmed by superior Court — 
Fresh prosecution barred.) 

(’10) 11 Cr. L. J. 347 (348): 51. C. 991 (Lah), Mohammad Yakub y. Emperor, {Bo.} 
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contrary view taken in some of the earlier decisions^ is, it is submitted, 
not good law. 

Where a complaint is dismissed or an accused is discharged by 
one Magistrate, there is a conflict of decisions as to whether another 
JIagistrate of co-ordinate or inferior jurisdiction can start a fresh 
prosecution against the accused for the same offence. It has been held 
by the High Courts of Bombay,® Madras,^ Rangoon® and the Chief 
Court of the Punjab,® that a fresh prosecution can be started by, such 
Magistrate. A contrary view is held by the High Courts of Allaha])ad^ 

(’05) 2 Cr, L. J. 752 (753) : 28 Mad 255: 2 Weir 247, Mohamad Abdul Meiiuoiiv. 
Panduranga Bow. (Complaint dismissed — District Magistrate refusing to inter- 
fere — Second complaint cannot bo entertained.) 

See also S. 119 Note 3. 

2. (’96) 23 Cal 983 (988, 989) : 1 G W N 57, Nilralan Sen v. Jogesh Chuudra. 
(’01) 24 Cal 286 (288) ; 1 C W N 185, Komal Ghandra v. Gour Ohand. 

(’94) 1894 Pun Ee No. 33 Cr, p. 110 (111, 112), Jowahir Singh v. Queen-Empress, 
(’78) 2 Weir 247 (247). (Dismissal of complaint by one Magistrate — Another Magis- 
trate cannot entertain the same complaint without an order under S. 437.) 

(’82) 6 Mad 25 (26), Queen v. V enguvaytjangar. (District Magistrate has no power 
to revive prosecution in a case in which the accused is improperly discharged by 
a Court competent to try it.) 

{See (’05) 2 Cr. L. J. 758 (759) : 28 Mad 310, Gliinnathamhi M^tdali v. Salla- 
guruswamy Ghctty. (Discharge without taking evidence — Fresh prosecution 
not barred — Discharge after taking evidence — Fresh prosecution barred.)] 

3. (’25) AIE 1925 Bom 258 (259) : 20 Cr. D. J. 991, In re Mahadev Laxman, 
(’92) 16 Bom 414 (427), Queen-Empress v. Vajirant. (Per Telang, J.) 
(’84)1884Eat209(209),(3Kccn-E«iprcssv. Krishna, (One Magistrate in warrant — 

case discharging accused — High Court suggesting complainant to file his com- 
plaint before another Magistrate.) 

4. (’32) AIR 1932 Mad 369 (371) : 55 Mad 622 : 33 Cr. L. 5. 454 (PB), Ponnu- 
swami Goundan v. Emperor. 

iSee (’16) AIR 1916 Mad 887 (887): 16 Cri L Jour 814, Pampalli Suhbareddi v. 
Chauduboyigari Kamal. (Dismissal of complaint by one Magistrate does not bar 
presenting a second complaint on same facts befortf different Magistrate.)] 

5. See (’34) AIR 1934 Bang 40 (41) : 35 Cr. L. J. 802, 17 Sein Ywet v. U Mating 
Gyi. (Dismissal of complaint by one Magistrate does not bar prosecuting a second 
complaint on same facts before different Magistrate.) 

6. (’ll) 12 Cr. L. J. 364 (369): 11 Ind Cas 132: 1911 Pun Ee No. 10 Cr, Emperor 
V. Kiru, 

[See however (’26) AIR 1926 Lah 445 (445) : 27 Cri L Jour 719, Dhari Mai v. 
Emperor, (Fresh complaint should preferably be disposed of by Magistrate by 
whom complaint was dismissed or accused was discharged.)] 

7. (1900) 22 All 106 (108) ; 1899 AWN 211, Queen-Empress v. Adam Khan, 

(’34) AIR 1934 All 87 (87, 88): 56 All 425: 35 Cr. L. J, 10G2, BamaNandv. Sheri. 
(’27) AIE 1927 All 815 (816) : 28 Cri L Jour 536, Nanda v. Emperor. 

[See (’15) AIR 1915 All 50 (50) : 16 Cri L Jour 73, Mohammed v. AU Baza. 
(Magistrate who dismissed complaint had jurisdiction in case merely by reason 
of transfer of the case to him — Subsequent complaint instituted in the Court 
which alone could take cognizance of the complaint, previous Magistrate hav- 
ing left the district — Eeld that the entertainment of complaint was legal.) 

(’35) AIR 1935 All 59 (60) : 36 Cri L Jour 128, Phonsia v. Emperor. (Discharge 
— Subsequent complaint on same facts — Application for transfer — Maintain- 
ability — Procedure.) 

(’81) 3 All 251 (253), Empress of India v. Tiha Singh. (Discharge of accused 
does not bar revival of prosecution for the same offence but it can only be re- 
vived in the Court in which it could legally be instituted.)] 

[See however (’35) AIE 1935 All 60 (63) : 56 All 990 : 35 Cri L Jour 1485, Kunji 
Lai V. Emperor, (Same Magistrate entertaining second complaint can transfer 
it to another Magistrate for disposal.)] 

[Out see (’26) AIE 1926 All 298 (298) : 27 Cri L Jour 383, Puran v. Emperor, 
(Complaint dismissed —Order of dismissal not set aside — Second complaint on 
same facts can be entertained by different Magistrate. 22 All 106, not followed.)] 
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Section 503 and Calcutta® and by the Judicial CominissioneL-’s Court of Sind® on 
Note 13 the ground that it M’ould be contrary to sound principle to allow one 
^Magistrate to practically displace the orders of another Magistrate of 
equal rank and powers. It is submitted that there is no warrant for 
limiting the effect of the -words of the explanation in this way. It has 
also been held by a Full Bench of the Sind Judicial Commissioner’s 
Court that whore a complaint has been dismissed for defaidt, there is 
no bar to the entertainment of a fresh complaint by the same IMagistrate 
or by his successor in office or bj’- some other IMagistrate of co-ordinate 
jurisdiction.'® 

It is settled that the S2iccessor of the Magistrate hy whom a 
complaint was dismissed or an accused was discharged can start 
proceedings against the accused afresh.'^ See also S. 559. 

Whether it is the same Magistrate or a different Magistrate before 
whom proceedings against an accused are sought to be re-commenced, 
the Magistrate has a discretion in the matter ho ought not to start 
a fresh prosecution in the absence of exceptional circumstances.'® 

8. (’97) 2-1 Cal 528 (531, 532) : 1 C W N 370, Grish Chandra Boij v. Dwaraha 
Das Agarirallali. 

9. (’40) AIR 1940 Sind 15 (IG) : 41 Cri L .Tour 248, Vviar Ahmad v. Emperor. 
(’39) AIR 1939 Sind 38 (39) : 40 Or. L. .T. 237 : I L E (1939) ICar 228, Chcllomal 

V. Kcvahnal Jeramdas. 

(’22) AIR 1922 Sind 23 (24) : 15 S L R 131 : 23 Cr.L..T. 737, Chandi Bam v. Emperor. 
(’29) AIR 1929 Sind G1 (01): 23 Sind L R 43 : 29 Cri L Jour 1097, 2It. Tirathbai 
V. 2Il. Sugnibai. 

(’29) AIR 1929 Sind 242 (243) : 31 Cr. L. J. 687, Emperor v. AUias. 

10. (’39) AIR 1939 Sind 193 (195, 196) : 40 Cr L J 745 : ILE (1940) Ear 74 (FB), 
Mt. Barbai v. Baya Prcmji. (AIR 1929 Sind Cl overruied so far as cases of 
dismissal of complaint for default are concerned.) 

11. (’25) AIR 1925 Nag 432 (433) : 26 Cri L Jour 1040, Ashgar AH v. Ahbar AH. 
(First complaint before Magistrate .4 only because Magistrate D who bad juris- 
diction was on leave— Complaint dismissed — Second complaint before Magistrate 
D held maintainable.) 

(’14) AIR 1914 All 79 (SO) ; 36 All 129: 15 Cri L Jour 158, Bambhai'os v. Baban. 
(Complaint forwarded to Magistrate dismissed — Another complaint on same 
facts to same iMagistralo — ^lagistrate succeeded by another — Successor, held, not 
precluded from issuing process and entertaining complaint.) 

(’20) AIR 1920 Pat 523 (524) : 21 Cri L Jour 660, Shco Gobind Singh v. Emperor. 
(’34) AIR 1934 All 514 (515) : 35 Cri L Jour 1059, Lallain v. Emperor. 

(’34) AIR 1934 All 87 (83) : 56 All 425 : 35 Cri L Jour 1062, Bama Band v. 
Sheri. (Obiter.) 

(’20) AIR 1920 All 267 (267, 268) : 21 Cri L Jour 815, Mohan Singh v. Emperor. 

12. See S. 190 Note 17. 

13. (’36) AIR 1936 Lah 47 (48) : 37 Cri L Jour 427, Ghaman Lai v. Emperor. 
(’30) AIR 1930 Lah 879 (880) : 12 Lah 9 : 31 Cri L Jour 1180, AUa Ditta v. 

Ear am Bahsh. 

(’18) AIR 1918 Mad 494 (495) : 18 Cri L Jour 329, Ju re Koyassan Kutiy. (Unless 
strong grounds are made out, person once discharged should not be harrassed 
again for the same charge.) 

(’22) AIR 1922 Pnt 372 (375) : 23 Cri L .Tour 236, Bisoram v. Emperor. (Fresh 
prosecution cannot be started unless there are new materials before the Magis- 
trate which were not before him formerly.) 

(’25) AIR 1925 Rang 114 (115):2G CriLJonr 28i, U ShnxEyaicv. ML Shin Bwin. 
(Fresh complaint cannot be entertained unless new facts, not available previously, 
are adduced or manifest error or miscarriage of justice has occurred in previous 
proceedings.) 

(’04) 1 Cri L Jour 867 (369) : 1904 Upp Bur Rul Cr Pro Code 19, il/i The Ein v. 
Nga E Tha. (Do.) 
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As to whether the same case can he re-openecl, see notes under 
section 3G9. 

1?. "Discharge ” — Meaning of. — It has been seen in Note is 
that a discharge of an accused is not an acquittal for the purj^oses of 
this section. 

Where on a complaint of a major offence the I\fngistrate frames 
a charge only for a minor offence, his action has been held to amount 
to a discharge of the accused in regard to the major offence.^ Whore an 

(’Oo) 2 Ci'i L Jour 651 (653) ; 1 Xag L R 18, Mahiatavibi v. Ilasauali, (In 
entertaining second complaint proper discretion should be exercised so that 
injustice should not be done to the parlies.) 

(’06) 4 Cr. L. J. 59 (60) ; 3 A L .7 562 : 29 All 7, Emperor v. lilcharhan Hussain. 
(Magistrate to whom second complaint is made may take into consideration the 
fact that a previous complaint was preferred and dismissed.) 

(’OS) 8 Cri L .Tour 219 (249) (Lah), Behari Lai v. Emperor. (Magistrate on receiv- 
ing second complaint should form an independent opinion whether privta facie 
case is established for investigation by the Court.) 

(’ll) 12 Cri L Jour 364 (369) ; 11 1. C. 132 ; 1911 PunRcXo.lOCr(FB), Emperor 
V. Kiru. (Where circumstances make the order of discharge equivalent to one of 
acquittal, no further proceedings should be taken against accused.) 

(’87) 2 C P L R 82 (85, 86), Empress v. Bhatcagan plaice. (Magistrate taking up 
case of accused, discharged by his predecessor and convicting him on evidence 
rejected by the predecessor would bo acting wrongly.) 

(’87) 1887 Rat 350 (3.52), Quccn-Emprcss x. Baptida. (Magistrate is bound to exer- 
cise due discretion and lake the previous discharge into consideration and avoid 
oppressive proceedings.) 

(’32) 33 Cri L Jour 493 (495) : 1.37 Ind Cas 520 (Lah), Mohamad Din v. Mchatab 
Din. (Second complaint can be entertained only where previous order was passed 
on incomplete record or it was manifestly perverse or foolish.) 

(’29) 30 Cri L .Tour 444 (444) : 115 Ind Cas 309 (Sind), Parsram Bltagwan Das v. 
Emperor. (Fresh complaint based on same facts and involving same evidence 
available at the previous trial should not bo entertained.) 

(’29) AIR 1929 Sind 242 (243) : 31 Cri L Jour 687, Emperor v. Alias. (Do.) 

(’10) 11 Cri L Jour 582 (582) : 4 Sind L R 52 : 8 I. C. 202, Mohammad Jlassim 
X. Emperor. (Sound judicial discretion should be exercised in proceeding with the 
second complaint.) 

(’25) AIR 1925 Bom 258 (259) : 26Cr.L..T. 991, In re Mahadev Laxman. (There 
is a compelling duty on the complainant while making his second complaint to 
inform the Magistrate that a previous similar complaint was dismissed so that 
Magistrate may exercise greater care in dealing with the case.) 

(’14) AIR 1914 Sind 44 (44) : 8 Sind L R 196 : 16 Cr. L. J. 174, Bnlchand TaUl- 
ram v. Ghandhoomal. (That previous complaint was dismissed under S. 259 is 
not sufficient ground for refusing to entertain second complaint though it may 
give an additional ground for refusing to proceed upon the complaint.) 

(’2.5) AIR 1925 Cal 104(104) ; 25Cr.L.J.311,rn re Easatulla. (Person discharged 
and examined as witness in case against accomplice — Trial again is unfair.) 
[See (’29) AIR 1929 Bom 134 (134) : 30 Cr.L.J. 594, Emperor x. Amanat Kadcr, 
(Miigistrate exercising due discretion in proceeding to inquire into merits of the 
second complaint.) 

(’29) AIR 1929 Lah 544 (544), Budh Singh v. ML Soman. (Complainant failing 
to prove his alleged marriage with accused — Complaint dismissed — Another 
complaint cannot be entertained.)] 

Note 14 

1. (’01) 24 Mad 136 (139, 140, 146) : 2 Weir 544, Krishna Bcddy x. Subbamma. 
(’29) AIR 1929 All 940 (940) : 30 Cr.L.J. 1153, Abdul Bashid x. Harish Chandra. 
(Not framing charge under particular section amounts to discharge — Prosecution 
for offence under S. 353, Penal Code — Conviction for offence under S. 186.) 

(’20) AIR 1920 Mad 94 (95) : 43 Mad 330:21 Cr. L. J. 91, In re Gandi Apparazu. 
(Police charging accused under Ss. 147, 325 and 323, Penal Code — Evidence pointing 
to an offence under S. 304 — Accused acquitted of offence under S. 147 — Sessions 
Judge directing commitment under S, 304, Penal Code — Commitment legal — 
Accused held must be deemed to have been impliedly discharged for offence 
under S. 304.) 


Section 403 
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Section 303 
Notes 13-15 


ofTence triable as a warrant-case is tried as a summons-case and the 
accused has been acquitted, it has been held that the order only 
amounts to a discharge." See also the undermentioned cases,^ 

15. General Clauses Act, Section 26. — Suh-section (5) of this 
section provides inter alia that nothing in this section shall affect the 
provisions of S. 2G of the General Clauses Act. That section runs as 
follows : 

“Where an not or omission constitutes an offence under two or more enact- 
ments, then the offender shall be liable to be prosecuted and punished under either 
or any of those enactments, hut shall not be liable to he punished twice for the 
same offence.” 

The effect of this is not to authorise or prohibit a second 
inosectdion of a person in any case. The section only means that at 
one and the same trial a person may be charged under the different 
enactments under which his act may bo punishable provided that he is 
not punished twice for such act.^ (Compare S. 235, sub-s.(2) of this Code 
and s. 71 of the Penal Code.) 

(’32) AIR 1932 Nag 85 (85) : 33 Cri L Jour 558, Bainrao v. Emperor. (Charge 
under S. 3GG, I. P. C. — Evidence disclosing offence under S. 37G — Application 
to amend charge rejected — Order amounts to discharge of offence under S. 37G.) 
(’25) AIE 1925 Sind 190 (191) : 19 Sind L E 353 : 25 Cri L Jour 1368, Khann v. 
Emperor. (Prosecution for offences under Ss. 424 and 500 (2), Penal Code — Appli- 
cation by complainant to frame charge under S. 395 and commit accused— Magis- 
trate declining to entertain applications — Implied discharge of offence under S. 395.) 
[See (’20) 27 Cr. L. J. 015 (615, 016) : 94 1. C. 359 (All), Yai Bam v. Emperor. 
(Magistrate refraining from framing charge for offence under a particular sec- 
tion — Subsequent trial for same offence not barred.)] 

[Out see (’03) 5 Bom L E 125 (126), Emperor v. Znji Manvdibrit. (Where a con- 
trary view was assumed.)] 

See also S. 209 Note G; S. 253 Note 4 and S, 437 Note 8. 

2. (’88) 1883 All W N 90 (97) Empress v. Lajja Bam. 

(’8G) 1886 All W N 260 (2G0), Empress v. Jadn. 

[Out see (’80) 3 All 129 (131), Empress of India v. Gurdu. (Mere failure to frame 
charge does not invalidiate acquittal and convert it into discharge.)] 

See also S. 245 Note 5 and S. 251 Note 3. 

3. (’34) iVIE 1934 All 944 (945) : 36 Cri L Jour 202, Nazir Ahmad v. Emperor. 
(For the purposes of this section there is no distinction between discharge after 
tailing prosecution evidence and discharge before.) 

(’G7) S Suth W E Cr 41 (41), Queen v. Ncctie. (Magistrate used the words acquit- 
tal and release when he intended only to discharge a person accused of an offence 
not triable by him — HeW Sessions Court could order commitment of such person.) 
(’75) 1 Bom 64 (G5, CG), Beg. v. Devama. (Non-compoundable case dismissed on 
parties coming to amicable settlement — Order of dismissal amounts to discharge.) 
(’33) AIR 1933 Blad 98 (99) : 34 Cr. L. J. 12, Musalayija v. Banga Bao, (.Accused 
tried for offence triable as warrant-case on complaint by police — Before charge 
framed ease w’ithdrawn hut order of acquittal passed — Order of acquittal was 
virtually one of discharge and did not bar subsequent trial for same offence.) 

(’18) AIR 1918 Mad 371 (373):41 Mad 727:19 Cr. L. J. 613, Baglmvalu- Naicker 
v. Singaram. (Case under S. 352 (summons-case) and S. 504 (warrant- case) — 
Complainant absent — Accused discharged — Discharge does not operate as acquit- 
tal with reference to offence under S. 504.) 

Note 15 

1. (’03) 6 Oudh Cas 153 (157), Eaghitbar Daijal v. King-Emperor. 

It is srib7nitted that the following decisions which have proceeded on the foot- 
ing that the question of a subseq^icnt trial being barred or not may come within 
the purview of S. 2G, General Glauses Act, have not approached the question from 
the correct point of view : 

(’35) AIE 1935 Pesh 18 (19) : 36 Cri L Jour 813, Arsala Khan v. Emperor. 

(’33) AIE 1933 All 461 (463) ; 34 Cri L Jour 1018, Bcoti v. Emperor. 
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The effect of sub-s. (5) is to enact that the above provision which 
enables a person being proceeded against at the same trial under 
different enactments in regard to the same act is not affected by the 
prohibition of a fresh trial in respect of such act which this section 
contains. 

15a. Section 188 of the Code. — Sub-section ( 5 ) of this section 
provides inter alia that nothing in this section shall affect the 
provisions of s. 188 of the Code. The second proviso to that section 
provides that the trial of a person under the section in British India 
for an offence committed out of British India will preclude extradition 
proceedings being taken against him for the same offence. This section 
precludes only a fresh trial of a person on the same facts in the 
circumstances stated in the section. The object of this sub-section is 
to provide that the fact that only a fresh trial is barred under this 
section does not affect the bar of extradition of proceedings created 
by section 188. 

16. Practice. — A plea of bar under this section can be raised 
•at any stage of the case.^ The plea can bo raised even in revision," 
though the proper time to take it is when the accused is called upon 
to plead.-*^ The burden of proving the facts necessary to establish the 
plea is on the accused.^ When a plea of bar is raised under this section, 
it must be determined after hearing the evidence and ascertaining 
what the facts are in the two cases.'* It cannot be constructively 
decided.'' 

■(’16) -AIR 1916 Pat 86 (86) ; 1 Pat L Jour 373 : 18 Cr. L. J. 321, Rahamatullah v. 
Emjpcror. (When one act constitutes two offences separate punishments can be 
inflicted only if both offences are against same law — S. 26 makes the point more 
clear.) 

•(’32) AIE 1932 Mad 537 (537) : 33 Cri L Jour 629, President, Pancliayat Board, 
Velgode v. Ghinna Venhata, (S. 26 has no application if offences are distinct.) 

Note 16 

1. (’36) AIR 1936 Mad 353(357,363):37 Cr.L.J. 637(PB), Empcrorv.John Mclvcr. 
■(’14) AIR 1914 Cal 901 (904) : 41 Cal 1072 ; 15 Cr. L. J. 460, Emperor v. Nimnal 

Kanta Boy. (Before verdict in any form is given.) 

•(’28) .AIR 1928 Pat 577 (579) : 29 Cr.L.J. 760, Clilianu Prasad Singh v. Emperor. 

2. (’34) AIR 1934 All 877 (878) : 35 Cri L Jour 1177, Ali Bux v. Emperor. 

'(’21) AIR 1921 Sind 137 (138) : 16 Sind L R 1 : 23 Cri L Jour 305, Emperor v. 

Menghraj Bevidas. (Objection to trial can be taken notice of by High Court in 
revision of its own motion.) 

.(’35) AIR 1935 Nag 23 (25), Jagannatlia Bao v. Emperor. (Do.) 

2a. (’36) AIR 1936 Mad 353 (357, 363) : 37 Cr. L. J. 637 (F B), Emperor v. John 
Mclvcr. 

3. (’28) AIR 1928 Pat 577 (579) : 29 Cri L Jour 760, Chhanu Prasad v. Emperor. 
(’15) AIR 1915 Mad 315 (315) : 15 Cri L Jour 672, Appalasiuami v. Emperor. 

4. (’19) AIR 1919 Cal 57 (57): 20 Cr.L.J. 572, M.N.Mnkherjce v. Matangi Charan. 
f’20) AIR 1920 Cal 972 (973) : 22 Cri L Jour 67, Badha Kishen v. Fateh Chand. 

5. (’36) AIR 1936 Mad 353 (364) : 37 Cr.L.J. 637 (FB), Emperor v. John Mclver. 
(Per Mockett, J.) 
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PART VIL 

Of Appeal, Refeeenoe and Revision. 


CHAPTER XXXI. 


Of appeals. 


Section 50? 


404.=^= No appeal shall lie from any judgment 

Unless otherwise pro- OF Order of a Criminal Court except 
vided, no appeal to lie. as provided foF bj tMs Code or by 

any other law for the time being in force. 


Synopsis 


1. Right of appeal, 
la. Forum of appeal. 

2. Appeal to Privy Council. 

2a. Appeal to Federal Court. 

3. Limitation. See Note 9 to S. 419. 

4. “ By any other law.” 


5. Appeal and revision. See S. 439. 

6. Withdrawal of appeal. See S. 423. 

7. Death of appellant — Abatement 

of appeal. See S. 431. 

8. Transfer of territory and appeal, 

forum. See S. 1. 


Other Topics (viisccllancons) 


Appeal — Continuation of trial. See 
Note 1. 

Appellate Court’s powers same as origi- 
nal. See Note 1. 

Interlocutory order non-appcalable. See 
Note 1. 

Judgment, order, conviction and sen- 
tence — Meaning. See Note 1. 

Letters Patent — Leave to appeal. See 
Note 2. 

Power of superior Court to cancel or 
vary — No right of appeal. Sec Note 1. 

Procedure for appeals under special or 
local law. See Note 4. 

Procedure in appeals. See Note 1. 


Eight of appeal — Expressly to be given 
by statute and not by implication. See 
Notes 1 and 4. 

Eight of appeal subject to conditions. 
Sec Note 1. 

Eight of appeal under rule-making 
power. See Note 4. 

Section 428 not applicable to S. 250. 
See Note 1. 

Sections 250, 480, 515, 524 and 562. 
See Note 1. 

Sections 470, 486, 195 and procedure. 
See Note 1. 

“Sentences final” — No appeal. See 
Note 4. 

Transfer — Appeal not lost. See Note 1. 


1. Right of appeal. — A right of appeal is not a natural or 
inherent right. It must be expressly given by statute.^ It cannot arise 


1882 : S, 404 ; 1872 : S. 282, para. 2 and S. 286, illustrations; 

1861 : S. 414. 


Section 404 — Note 1 

1. (’39) AIE 1939 F C 43 (45) : 40 Or.L.J. 468 : ILE (1939) Kar (FC) 132 : 1939 
F C E 159 : I L E (1940) Lah 400 (F 0), Hori Earn Singh v. Emperor. 

(’37) AIE 1937 Cal 413 (413) : I L E (1937) 1 Cal 123 : 38 Cr. L. J. 876, Kali 
Kumar Mitter v. Emperor. 

(’13) 40 Cal 21 (27) : 0 Low Bur Eul 150 : 16 I. C. 188 : 39 I A 197 (PC), Eangoon 
Botatoung Go., Ltd, v. Collector of Eangoon. 

(’87) 11 Mad 26 (34) : 14 Ind .\pp 160:5 Sar 54 (P C), Minakshi Naidu v. Snbra- 
manya Sastri. 

(’15) AIE 1915 Mad 831 (832) : 39 Mad 539 : 16 Cr. L. J. 303, Adur v. Emperor. 

(’25) AIE 1925 -A,ll 380 (382) : 47 All 513 (FB), Ahdul Eahman v. Abdul Eahman. 

(’05) 2 Cri L Jour 329 (330, 331) : 1905 A W N 135 : 2 A L J 716, In the matter 
of the petition of Ghct Earn. (Before S. 406 was amended in 1923, there was no 
right of appeal from an order under S. 118 requiring security to Iceep the peace.) 

(’92) 15 All 61 (62) : 1892 AWN 242, Mchdi Hasan v. Tota Earn. (The word 
‘appeal’ in Ss. 195 and 439, Criminal P. C., does not grant an appeal — It is only 
intended to designate the Court in question.) 

(’73) 19 Suth W E Cr 53 (54), Belilios v. Queen. 
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t 

by implication." Thus, the existence of a power in a superior Court to 
cancel or vary an order of a subordinate Court, as for instance, under 
S. 125,® or under S. 195, sub-s.(6), as it stood before 1923,'* or under s. 123, 
snb-s.(2),® cannot be construed as giving a right of appeal in such cases. 

Where a right of appeal is given by statute subject to certain 
conditions and limitations, the right cannot be enlarged so as to nullify 
such conditions or limitations.® A right of appeal dulj’’ conferred on a 

(’98) 25 Cal 630 (630) ; 2 C W N 225, T\am Chandra Mistnj v. Nobin Mirdha. 
(No appeal from an order under S. 522, Criminal P. C.) 

(’91) 1891 All W N 48 (51) ; 13 All 171 (FB), Quccn-Emprcss v. Pohpi. 

(’99) 21 All 181 (182) : 1899 AWN 15, In the matter of the petition of Madho 
Ram, (No appeal from order under S. 36, Legal Practitioneis Act.) 

(’86) 10 Bom 258 (203, 204), Queen-Empress v. Mangal Tchchand. (By the Aden 
Act, II of 1864, S. 29, no appeal lies from an order or sentence of the resident at 
Aden in any criminal case — The High Court of Bombay, being doubtful if this 
provision applied to the island of Perim, admitted appeal from death sentence 
of the Resident who was a Sessions Court subject to the High Court of Bombay.) 
[Sco (’81) 2 Weir 808 (309), In re Narayanaswami. (No appeal is allowed against 
an order of dismissal of complaint.) 

(’05) 2 Cri L Jour 24 (20) : 1905 A W N 19 : 2 A L .1 04 : 27 All 415, Manhi v. 
Bhagtuanti. (No appeal from an order under S. 522, Criminal P. C.) 

(’12) 13 Or. L. J. 782 (782) : 17 I. C. 414 (All), Syed Iltaf Husain v. Emperor. 
(Order of transfer by Sub-divisional Magistrate under S. 528 — Appeal to Dis- 
trict Magistrate not maintainable.) 

(’ll) 12 Cri L Jour 322 (322) : 38 Cal 547 : 10 Ind Cas 018, Rudolf Stallman v. 
Emperor. (A Magistrate acting under the Extradition Act is not subject to any 
appellate or revisional jurisdiction.) 

(’09) 9 Cr. L. J. 300 (307) ; 1 I. C. 500 : 1909 Pun Re No. 1 Cr, Ilalev. Emperor. 
(Appeal is not competent from the judgment of a Single Judge on original side.) 
(’09) 9 Cri L Jour 59 (60) ; 1 Ind Cas 148 : 31 All 59, In re Kedar Hath. (No 
appeal from order under S. 30, Legal Practitioners Act.)] 

[See however (’78) 2 All 53 (54), Empress of India v. Hadua. (The High Court 
in this case, though doubtful whether the law allows an appeal entertained an 
appeal, relying on the practice of the Court.)] 

2. (’32) AIR 1932 Sind 88 (89) : 20 S. L.R. 200: 33 Cr.L.J. 898, I^mpcror v. Him. 
(1891 A C 211, followed.) 

(’15) AIR 1915 Mad 831 (832) : 39 Mad 539 : 10 Cr. L. J. 303, Abdur v. Emperor. 

3 . (’14) AIR 1914 Mad 013 (019) : 14 Cr. L. .T. 540 (552, 554) ; 37 Mad 125 (FB), 
Mare Gawd y. Emperor. (PowerunderS.125islnrgerthanappellateorrovisionnl.) 

(’13) 35 All 103 (104) ; 18 I. C. 351 : 14 Cr. L. J. 03, Hnjmrsi Dos v. Prafnb Swp/i. 
(’17) AIR 1917 All 428 (428) : 39 All 460 : 18 Cr. L. J. 030, S ita Ram y. Emperor. 
[Bat see (’78) 3 Cal 379 (381) : 1 C L R 339, In re Captain Michell. (Power to 
alter or annul under S. 520 held to imply right of appeal.)] 

4. (’12) 13 Cr. L. J, 290 (290) : 14 I. C. 760 : 40 Cal 37, Hari Mandal y.Eeshav 
Chandra. (Not being an appeal District Judge cannot transfer the proceeding to 
a Subordinate Judge under the Civil Courts Act.) 

(’12) 13 Cr. L. J. 599 (601) : 40 Cal 239 : 16 I. C. 167, Pochay Mitay y. Emperor. 
[But see (’04) 1 Cr. L. J. 7 (9) : 1904 AWN 10 : 26 All 244, Eardeo Singh v. 
Hanuman Eat. (An application under the old sub-s. (0) to S. 195 is in the nature 
of an appeal. H. B. — S. 470-B introduced by the Amending Act of 1923 now 
makes specific provision for appeal in such cases.)] 

5. (’32) AIR 1932 Sind 88 (89): 26 Sind L R 200: 33 Cri L Jour 898, Emperor v. 
Him. (Not being an appeal no re-trial can be ordered as if on appeal.) 

6. (’37) AIR 1937 Bom 336 (336): ^85, Mali Ramy. Emperor. (Sentence 

of whipping passed by Presidency Magistrate — No appeal lies to High Court.) 

(’37) AIR 1937 Cal 413 (414): I L R (1937) 1 Cal 123: 38 Cri L Jour 876, Kalihu- 
mar Hitter v.Entperor. (Sentence of six months’ rigorous imprisonment passed by 
PresidencyMagistrate—Co-adoused bound over under S. 602 — Appeal does not lie.) 
(’81) 7 Cal 447 (451), In re Poona Churn Pal. (Right of appeal under S. 417 is not 
available to a private complainant.) 

(’84) 7 Mad 213 (214) : 2 Weir 477, Rangaswami v. Harasimhulu. (No appeal to 
a District Magistrate from an acquittal by a second class Magistrate — See S.417.) 
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person cannot be taken away by transfer.^ 

A right of appeal has been given not only by Ss. 405 to 4l8 of this 
chapter but also bs’’ other sections of the Code. See Ss. 250, 486, 515 and 
524. The i^rocedure to be adopted in all such appeals under the Code 
is that prescribed by this chapter (Ss. 419 to 431)® unless any of the 
provisions thereof specifically restrict the application of such provisions 
to appeals under this chapter. Thus, S. 428 applies oul3’- to appeals 
under this chapter ; it consequentlj’- does not apply to appeals under 
section 476B.® 

The section refers to criminal Courts. It does not, however, 
follow from this that the Code deals onlj’’ with the aiipeals from 
criminal Courts. Sections 476B and 486 deal with orders passed by any 
civil or revenue Courts. Appeals in respect of orders from such Courts 
n,re specially provided for in those sections. As to the procedure 
applicable to such appeals, see ss. 195 and 476 and the undermentioned 
cases. 

The words Judgment, order, conviction and sentence are not used 
in a consistent sense in this chapter, with the result that a clear and 
consistent scheme as to aiipeals cannot be evolved from the chapter.^^ 

The term “order” in this section means a final order. An 
interlocutory order is thus not open to appeal.^® See also Note 7 to S. 417. 

(’96) 20 Bom 145 (145), Queen-Empress v. Hari Savba. (Appeal under S, 411 lies 
only in cases of sentences specified in it and not otherwise.) 

((’89) 16 Cal 799 (801), Schein v, Queen-Empress. (Do.) 

7. (’79) 4 Cal 667 (669), Empress v. Tsit Oode. (Judicial Commissioner of his own 
motion transferring a case from Sessions Court to his own Court.) 

•8. (’21) AIR 1921 Mad 281 (282); 22 Cri L Jour 583, Krishna Rone v. Naraijana 
Dass, (But Sections 407, 419, 421, 422 and 423 of Ch. XXXI apply.) 

9. (’28; AIR 1928 Mad 391 (392) : 51 Mad 603: 29 Cr. L. J. 445, Vannia Nainar 
V. Periasivami Naidu. 

[See (’10) 33 Mad 90 (91): 5 I C 881: 11 Cri L Jour 280, In re Krishna Beddy. 

10. (’31) AIR 1931 Cal 3 (4): 58 Cal 402: 32 Cri L Jour 325, Mahomed Boyetulla 
V. Emperor, (Ch. 31 applies.) 

■(’07) 5 Cri L Jour 288 (289): 30 Mad 311: 17 M L J 123: 2 M L T 84, Bama Iyer 
V. Venkatachala Padayachi. (An application for sanction to prosecute coming 
before District Judge on appeal from Munsif — The former cannot direct the 
latter to take fresh evidence.) 

.(’31) AIR 1931 Cal 604 (605, 606); 59 Cal 68 : 33 Cri L Jour 38, Snrendra Nath 
V. Susil Kinnar. (Civil Procedure Code applies.) 

(’29) AIR 1929 Cal 428 (429):31 Cr. L. J.750, Mahendra Nathv. Emperor. (Do.) 
(’27) AIR 1927 Cal 98 (100) ; 53 Cal 827: 28 Cri L Jour 92, Nasaruddin Khan v. 
Emperor, (Do.) 

,(’27) AIR 1927 Cal 284 (284, 235); 54 Cal 355, Hamid Ali v. Madhusudhan Das. 
(Per Chotzner, J., Ch. XXXI applies; Per Duval, J., Civil Procedure Code 
applies.) 

.(’13) 14 Cr.L.J, 197 (204): 19 I C 197: 40 Cal 477 (EB), Har Prasad v. Emperor. 
(When an order under S. 476, Criminal P. C., is made by a Civil Court it cannot 
be revised by the High Court under S. 439 but it may be revised under S. 115 of 
C. P. C.; but if the order is made by criminal Court, S. 439, Cr. P. C. applies.) 
•(’28) AIR 1928 Mad 391 (392) : 51 Mad 603 ; 29 Cri L Jour 445, Yannia Nainar 
V. Periaswamy Naidu. 

11. (’04) 1 Cri L Jour 543 (545) : 10 Bur L R 321 : 1904 Upp Bur Rul Cr. P. C. 
7, ilfi Shtve v. King-Emperor, (For example see the bearing of S. 408 onSs. 380, 
562 and 563.) 

(’25) AIR 1925 Cal 329 (330) : 52 Cal 463 : 26 Cr.L.J. 455, Bahadur Molla v. Ismail. 

12. (’26) AIR 1926 Oudh 280 (280, 281) : 1 Luck 48 : 27 Cri L Jour 191, Kashi 
Bam V. B. L. Dihshii, 
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An appeal is only a continuation of tbe trial’® and consequently 
the appellate Court, unless otherwise provided, has powers to do only 
what the lower Court could do and should have done and not to pass 
any order under any circumstances.” 

The general tendency of the Amending Act of 1023 is to enlarge 
rather than curtail the right of appeal.’® 

la. Forum of appeal. — Under ss. -lOV, 40S, no and ni, the 
forum of an appeal is dependent on the status of the Judge by whom 
the trial is held. Suppose there is a change in the status of the Judge 
after the hearing of a case and before judgment is given ; Is the forum 
of appeal to he determined hy the Judge’s status at the time of the 
hearing or at the time of the judginent? On this question there is a 
conflict of decisions. According to the Allahabad High Court,’ the 
judgment docs not form part of a trial under the Code and hence the 
Judge’s status at the time of the hearing and not at the time of the 
judgment determines the forum of appeal. The Calcutta High Court 
also holds the same view.® But the Sind Judicial Commissioner’s 
■Court has hold that the status of the Judge at the time of the judgment 
determines the forum of appeal.® The decision proceeds on the ground 
that as under this section an appeal lies from a judgment or order and 
not from a trial, it is the Judge’s status at the time of the judgment 
that determines the forum of the appeal. But with regard to this point, 
the Allahabad High Court thinks that this section only indicates that 
An appeal is to lie from a judgment or order and has nothing to do 
with the fonim of an appeal.^ 

13. (’14) AIR 1914Mad258(259) :37.Mailll9 : 15Cv.LJ.160, BaliEcddijwEmpcror. 
f’9G) 23 Cal 975 (977), Queen-Empress v, JahanuUa. 

(’32) AIR 1932 Nag 121 (123) : 28 Nag LE233:33Cr.L..T.849{FB),il/o;iamnmdi 
Gul Bohilla v. Emperor. (Appesil by the convict and appeal by the Government 
is continuation of tbe original trial.) 

See also S. 403 Note 7. 

14. (’ll) 12 Cri L Jour 444 (445, 44C) : 11 1. C. 783 : 7 Nag L R 109, Sita Bam 
V. Emperor. (Appellate Court cannot inflict a greater punishment than the lower 
Court.) 

i(’0G) 29 Mad 190 (191) : 3 Cr. L. J. 4G1, Mvihia Chcliij v. Emperor. (Case under 
the Code of 1882 under which appellate Court had no power to require security; 
but under the present Code that Court has such power.) 

<’0S) 7 Cr. L. J. 224 (22G) : 12 C W N 438, Bansi Lai v. Emperor. (S. 191 applies 
in case of appeals also.) 

f’89) 12 Mad 451 (453) : 1 lYeir 116,Quccn-Emprcssv.Sul)l)aytja. (Accused cannot 
be examined ns a witness in criminal appe-il.) 

15. (’25) AIR 1925 Cal 329 (331) : 52 Cal 4G3 : 2G Cr. L. J. 455, Bahadur Molla 
V. Ismail, (e, g. Ss. 40G, 40GA, 415A, 418 (2) and 5G3 (4).) 

Note la 

1. (’38) AIR 1938 All 102 (lOG) : ILR (1938) All 157 : 39 Cr. L. J. 345, BahsM 
Bam Y. Emperor. (Trial by Assistant Sessions Judge — Judge made Additional 
Sessions Judge before judgment — Appeal lies to Sessions Judge under S. 403 
and not to High Court.) 

2. (’32) AIR 1932 Cal 4G0 (4G1) : 33 Cr. L. J. 51G, Baramaddiv.Magorali. (Trial 
while Magistrate holding second class powers — First class powers given before 
judgment — Appeal lies to District Magistrate under S. 407.) 

3. (’37) AIR 1937 Sind 22 (22, 23) ; 38 Cri L Jour 350 : 30 S. L. R. 45G, Jalal v. 
Emperor. (Trial by .Assistant Sessions .Judge — Judgment in capaeity of Additional 
Sessions Judge — Appeal lies to High Court.) 

4. (’38) AIR 1938 All 102 (105, lOG) : ILR (1938) All 157 : 39 Cri L Jour 345, 
Bahshi Bam v. Emperor. 


Section 40$ 
Notes 1-la 
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ction 405 
Note 2 


2. Appeal to Privy Council. — The Criminal Procedure Code 
does not provide for any appeal to the Privy Council.^ In fact, the 
Privy Council is not a Court of criminal appeal for India.® But under 
the relevant clauses of the Letters Patent granted to the various 
Chartered High Courts, such Courts can grant leave to appeal to the 
Privy Council in certain cases.® Under those clauses of the Letters 


Note 2 

. 1. See (’33) AIR 1933 Nag 216 (216) : 29 Nag L R 340 : 34 Cri L Jour 934, 
Zaprya Kondba v. Emperor. 

2. (’39) AIR 1939 Cal 682 (685) : ILR (1939) 1 Cal 187 : 41', Cri L Jour 59, G. B. 
Pluclmett V. Emperor. 

(’38) AIR 1938 P C 130 (135) : 39 Cri L Jour 452 : 65 I A 158 : 32 S. L. R. 476 : 
ILR (1938) 2 Cal 295 (PC), Babulal Ghoiohltani v. Emperor. 

(’37) AIR 1937 P C 179 (180) : 38 Cri L Jour 573 : 64 I A 134 : ILR (1937) Lab 
371 : 31 S. L. R. 300 (PC), Mangal Singh v. Emperor. 

(’36) AIR 1936 P C 169 (170) : 37 Cri L Jour 628 (PC), Attygalle v. The King. 
(Case from Ceylon.) 

('36) AIR 1936 P C 199 (200) : 37 Cri L Jour 833 : 17 Lab 488 (PC), InayatKhan 
V. Emperor. 

(’36) AIR 1936 PC 253 (253) : 38 Cri L Jour 415 (PC), Nazir Ahmed v. Emperor. 
(’35) AIR 1935 Rang 214 (215) ; 13 Rang 141 : 36 Cri L Jour 1232, H. IF. Scott 
V. Emperor, - 

(’31) AIR 1931 P C 111 (111) : 58 I A 169 : 12 Lab 280 ; 32 Cri L Jour 727 (PC), 
Bhagat Singh v. Emperor. 

(’30) AIR 1930 P 0 57 (58) : 11 Lab 192 : 31 Cri L Jour 378 : 57 I A 71 (PC), Atta 
Jlohammad v. Emperor, 

(’25) AIR 1925 PC 59 (60) ; 48 Bom 515 : 26 Cri L Jour 391 (PC), Bustom v. 
Emperor, 

(’25) AIR 1925 P C 130 (131) : 6 Lab 226 ; 52 I A 191 : 26 Cri L Jour 1059 (PC), 
Begu V, Emperor. 

(’22) AIR 1922 P C 162 (162) : 23 Cri L Jour 748 (PC), Mtmiga Goundan v. 
Emperor. 

(’21) AIR 1921 P G 29 (30) ; 2 Lab 34 : 48 I. A. 96 : 22 Cri L Jour 129 (PC), Kali 
Nath V. Emperor. 

(’19) AIR 1919 P C 31 (38) : 43 Mad 146 : 46 I. A. 176 : 20 Cri L Jour 593 (P C), 
Annie Besant v. Advocate-General of Madras. 

(’19) AIR 1919 P C 108 (108) : 20 Cri L Jour 799 (PC), Bugga v. Emperor. 

(’17) AIR 1917 P C 25 (26) : 44 Cal 876 : 44 I, A. 137 : 13 Nag L R 100 : 18 Cr.L, J. 
471 (PC), Dal Singh v. Emperor. 

(’15) AIR 1915 P C 29 (30) ; 42 Ind App 133 : 16 Gr. L. J,494 : 42 Cal 739 (PC), 
Bal Miikund v. Emperor. 

(’13) 15 Cri L Jour 144 (144) ; 22 I C 496 : 41 Cal 568 : 40 I. A, 241 (PC), Clifford 
V, Emperor. 

(1864) 1 Sutb R P C 13 (13): 9 M I A 168 : 1 Moo P C (n S) 272 : 1 Sar 860 : 1 
Sutber 481 (P C), In re J oy Kissen Mookerjee. 

(1846) 3 M. I. A. 468 (484, 485) : 5 Moo P C 276 : 1 Sar 305 (PC), Queen v. 

jBC 

(’35) AIR 1935 Mad 793 (793);37 Cr.L. J. Gi{SB), Bamanuja Iyengar v. Emperor. 
[See ( 30) AIR 1930 P C 201 (202) : 31 Or. L. J. 701 (PC), Benjamin v. Emperor. 
(Case from Ashanti, Eastern Provinces.)] 

3. See Letters Patent ; All., Cl. 32; Bom., Mad. and Cal,, Cl. 41; Lab., Cl. 31; Nag; 
Cl. 31; Pat., Cl. 33 and Rang., Cl. 39. 

(’39) AIR 1939 Cal 682 (684):ILR (1939) 1 Cal 187:41 Cr.L. J. 59. G.B. Blucknetb 
V. Emperor. (High Court will grant application for leave in very special and 
exceptional circumstances — Misdirection to jury is not itself sufficient.) 

(’30) AIR 1935 Mad 793 (793) : 37 Cri L Jour 64 (SB), Bamanuja Ayyangar v. 
Emperor. (Petition for leave to appeal to Privy Council — Important point of law 
reserved for decision of High Court — Petition is competent.) 

(’35) AIR 1935 Rang 214 (214) : 13 Rang 141:36 Cri L Jour 1232, H. TF. Scott v. 
Emperor. (Accused convicted by High Court on unanimous verdict of jury — 
Application under Cl. 39, Letters Patent for leave to appeal lies — Tests in deter- 
mining whether case falls within Cl. 39 mentioned.) 
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Patent, the High Courts have to declare that a case is a fit one for 
appeal to the Pri^w Council. They have, therefore, to satisfy themselves 
whether the ease falls within the limits 25reseribed by the Privy Council 
for the entertainment of appeals in criminal matters.^ The Privy 
Oouncil may also grant special leave in special cases.® In any case, 
the Privy Council will not interfere with the course of criminal 
Ijroceedings in British India unless it is shown that, by a disregard 
of the forms of legal process, or by some violation of the principles 
of natural justice, or otherwise, substantial and grave injustice has 
been done.® 

{’33) AIR 1933 Nag 21G (216):29 Nag L B 340:34 Cr.L.J. mA,Zhafriia Kondba v. 
Emperor. (A non-cliartered High Court cannot grant leave. In such cases, special 
leave of Privy Council to be applied for. Eotc : Now the Nagpur High Court has 
got power under its Letters Patent, Cl. 31 to grant leave.) 

{’73) 10 Bom H C R Or 75 (92), Bey v. Peslonjt Dinsha. (Consideration that guide 
the Court in granting leave to appeal stated.) 

(’35) AIR 1935 Pat 66 (67) : 14 Pat 318 : 36 Cri L Jour 815, Rahman v. Emperor. 
(Limitation on the powers of Patna High Court in granting leave in Appellate 
Criminal Jurisdiction stated.) 

(’84) Oudh Sel Cas 551 (559, 560), Reg v. Alti Paru. 

[See (1857) 7 M, I. A. 72 (92, 93) ; 4 Snth WB PC109 ; 1 Suther 285 (PC), Nga 
Hoong v. Queen,'] 

[Out see (’72) 18 Suth W B 407 (407), In re Gooroo Das Roy. (Leave to appeal 
cannot be granted by the High Court on its criminal appellate side under Cl. 39, 
Letters Patent, Calcutta.) 

(’72) 18 Suth W R 407n (407)i), In re Ameer Khan. (Do.)] 

4. (’35) AIB 1935 Mad 793 (793) : 37 Cri L Jour 64 (SB), Ramanuja Ayyangar v. 
Emperor, 

5. (’39) AIR 1989 F C 43 (45) : 40 Cr. L. J. 408: 1 L E(1939)Kar (FC) 132 : 1939 
F. C. E. 159 : I L B (1940) Lah 400 (FO), Hori Ram Singh v. Emperor. (Privy 
Council may not grant special leave to appeal unless it be shown that by a dis- 
regard of the forms of legal process or by some violation of the principles of 
natural justice or otherwise, substantial and grave injustice has been done.) 

(’39) AIR 1939 Cal 682 (685) : I L B (1939) 1 Cal 187 : 41 Cri L Jour 59, C. B. 
Pluchnett v. Emperor. 

(’36) AIR 1936 P C 160 (165) ; 37 Cri L Jour 679 (PC), D. R. Ranouf v. Attorney. 
General for J ersey. (There is no Order in Council, Charter or other instrument 
of authority from which it can be inferred that the King's prerogative to allow 
an appeal, if so advised, has been taken away in criminal matters.) 

(’36) AIR 1936 P C 169 (i70);37 Cri L Jour 628 {'SG),Atlygallc v. Emperor. (Mere 
fact that there has been some mistake of law does not aSord sufficient ground in 
itself for granting special leave to airpeal.) 

(’36) AIR 1936 P 0 253 (253) : 38 Cri L Jour 415 (PC), Nazir Ahmad v. Emperor. 
(Difference between High Courts with reference to a section of this Code — Diffe- 
renco, of vital importance to accused — Special leave granted.) 

(’25) AIR 1925 P C 180 (180) ; 49 Bom 455 : 26 Cri L Jour 1419 (P C), Hanmant 
Bao V. Emperor, 

(1864) 1 Suth W R P 0 13 (13) : 1 Moo P O (ns) 272 : 1 Sar 860 : 1 Suther 481 : 
9 M. I. A. 168 (PC), In re Joy Kissen Moolcerjee. 

(’33) AIR 1933 P 0 124 (125) : 34 Cri L Jour 322 : 32 Sind L B 716 (P C), Diuar. 
hanaih Varma v. Emperor. (If the High Court refuses, special leave may be 
obtained from Privy Council.) 

(’22) AIR 1922 P C 351 (351) : -49 Cal 845 : 49 I. A. 319 : 18 Nag L E 176 (P C), 
Sanhar Ganesh v. Secretary of State. (The Board is not bound to give reasons, 
if it refuses leave to appeal.) 

(’07) 14 Bur L E 148 (PC), Lolcu Nona v. The King. (Case from Supreme Court 
of Ceylon.) 

[See (’30) AIR 1930 P C 291 (296) (PC), Chung Chuck v. Bex. (It is difficult to 
induce the Board to advise the granting of special leave to appeal in a criminal 
case— Case from British Columbia.)] 

6. (’17) AIR 1917 P C 25 (26) : 39 I C 311 (316) : 44 Cal 876 : 44 Ind App 137 : 13 
Nag L R 100 : 18 Cr, L. J. 471 (P C), Dal Singh v. Emperor. 


Section 
Note 2 



2206 NO xVPPEAL LIES UNLESS OTHERWISE PROVIDED [CH.31. 


Section 405 

Note 2 (684, 685):I L R (1939) 1 Cal 187 ; 41 Cri L Jour 59, G.B. 

Phicknctt V. Emperor. 

(’38) AIR 1938 P 0 130 (130, 135) : 39 Cri L Jour 452 : 65 Ind App 158 : 32 
Sind L R 476 : I L R (1938) 2 Cal 295 (P C), Babulal Ghowkhani v. Emperor. 
(Merely because special leave is granted it cannot be said that the ordinary rules 
limiting the exercise of jurisdiction by the Privy Council in criminal matters 
cease to apply.) 

(■37) AIR 1937 P C 108 (113) : 38 Cri L Jour 503 O^C), Alexander Kennedy v. The 
King. (The proposition that in every case in which there was material for a 
successful challenge to the empanelling of a juror and it was not made for excus- 
able reasons, an adverse verdict should be set aside, is ill-founded and is contrary 
to the well settled principles laid down by the Privy Council with regard to its 
intervention in criminal matters.) 

(’37) AIR 1937 P C 119 (121) : 38 Cri L Jour 498 : 64 I. A. 148 : ILR (1937) Bom 
711 (PC), Pakira v. Emperor. 

(’37) AIR 1937 P C 179 (180) : 38 Cri L Jour 573 ; 04 LA. 134 : ILR (1937) Lah 
371 ; 31 Sind L R 300 (PC), Mangal Singh v. Emperor. 

(’36) AIR 1936 P C 160 (108) : 37 Cri L Jour 679 (PC), D. R. Ranouf v. Attorney- 
General for Jersey. (The Board has always treated applications for leave to appeal 
and the hearing of criminal appeals so admitted as being on the same footing — 
No interference on ground of misdirection or irregularity.) 

(’36) AIR 1936 P C 199 (200) : 37 Cri L Jour 833 : 17 Lah 488 (PC), Inayat Khan 
V. Emperor. 

(’36) AIR 1936 P C 242 (240) : 37 Cri L Jour 914, Mahadeo v. The Khing. (Privy 
Council will interfere where fundamental rules of practice necessary for safe 
administration of justice and protection of prisoners have been neglected.) 

(’36) AIR 1936 P C 289 (301): 37 Cri L Jour 963 {PC), Stephen Seneviratncv.The 
King. (Trial by jury — Irregular procedure — Judge and jury along with accused 
and counsel visiting scene of occurrence — Judge alone questioning some witnesses 
present there — Experiments performed by doctor not called ns witness and not 
sworn — Jury divided and not sitting together at time of experiments — Proceed- 
ings held to be irregular so as to call for interference.) 

(’36) 44 Mad L W 694 (695) : 1936 M W N 1248 (PC), Sodeman v. i?cx. (Whether 
language used in summing up case to jury was enough clearly to bring matter 
home to jury is not a question of legal importance and is no ground for inter- 
ference.) 

(’35) xUR 1935 Rang 214 (214, 218) : 13 Rang 141 : 36 Cri L Jour 1232, H. W. Scott 
V. Emperor. 

(’27) AIR 1927 P C 44 (49) : 5 Rang 53 : 54 I. A. 96 : 28 Cr.L.J. 259 (PC), Abdtd 
Rahman v. Emperor. 

(’32) AIR 1932 P C 234 (234, 235) : 59 I. A. 233 : 13 Lah 479 : 34 Cri L Jour 18 
(PC), Mohindar Singh v. Emperor. 

(’31) AIR 1931 P C 112 (114): 53 All 183 : 58 Ind x\.pp 152 (P C), A Pleader v. 
Jiidgesof the High Court of Judicature, Allahabad. (No miscarriage of justice 
— Leave refused.) 

(’31) AIR 1931 P C 111 (111) : 12 Lah 280 : 58 I. A. 169 : 32 Cr. L. J. 727 (P C), 
Bhagai Singh v. Emperor. (Leave not granted when there is no case on merits.) 
(’21) AIR 1921 P C 24 (25) : 22 Cr. L. J. 174 : 44 Mad 297 : 48 Ind App 35 (P C), 
Ghmnayya Dhora v. Emperor. (High Court in revision enhancing the sentence 
to transportation for fourteen years — Sentence unauthorized by law — Substantial 
injustice). 

(’ll) 12 Cr. L. J. 100 (100) : 9 Ind Cas 581 (P C), Birch v. Emperor. 

(’13) 14 Cri L Jour 577 (579) : 21 1 C 369 : 36 Mad 501 : 40 Ind App 193 (P C), 
Vaithinatha Pillai v. Emperoi'. (Reception of inadmissible evidence and its use 
causing great prejudice to accused and absence of reliable evidence — Substantial 
injustice done.) 

(’24) AIR 1924 Cal 545 (549) : 26 Cr. L. J. 52, Barcndra Kumar v. Emperor. 

(’25) AIR 1925 P C 305 (306) : 27 Cr. L. J. 228 (P C). Shaft Ahmad v. Emperor. 
(Privy Council will not interfere on the ground of misdirection to jury.) 

(’14) AIR 1914 P C 116 (125, 126) : 1914 A. C. 644 : 41 Cal 1023 : 8 Low Bur Rul 
16 : 41 Ind App 149 : 15 Cr. L. J. 309 (P C), Channing Arnold v. Emperor. (Do.) 
(’13) 15 Cr. L. J. 144 (144) : 22 I C 496 : 41 Cal 568 : 40 Ind App 241 : 83LJPC 
152 (P G), Clifford v. Emperor. (Do,) 

(’25) AIR 1925 P C 52 (53) : 6 Lah 45 : 52 Ind App 121 : 26 Cr. L. J. 1020 (P C), 
TJmra v. Emperor. (Wrong interpretation of sections of Acts does not justify 
interference by Privy Council.) 
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2a. Appeal to Federal Court. — The word "judgment” in s.205 
of the GoTernment of India Act, 1985, is comprehensive enough to 
include a judgment in a criminal case.' Hence, the Federal Court has 
jurisdiction in criminal as well as in civil cases." An appeal wdll, 
therefore, lie to the Federal Court from the decision of a High Court 
in a criminal case. 

3. Limitalion. — See Note 9 to Section 419. 

i. “ By any other law.” — As is seen in Note l above, a right of 
appeal must be conferred expressly by a statute. If the right is created 
by a rule of the Government, such a rule must not be ultra vires of 
the statute conferring the rule-making power.' An order may be that 
of a criminal Court ; yet there will be no appeal unless one is provided 
for by the statute." There is no right of appeal when a special or 


(’02) 25 Mad G1 (98) : 28 Ind App 257 : 11 M L J 233 : 2 Weir 271 : 8 Sar IGO : S 
Bom L E 540 : 5 C W N 8G6 (P C), Subramania Iyer v. Emperor. 

[See (’14) AIR 1914 P C 155 (162, 163) : 15 Cri L Jour 32G (P C), Ibrahim v. 
Emperor. (Practice of the Privy Council stated— Case from Hong-Kong.) 

(■13) 15 Cri L Jour 305 (309) : 1914 A C 221 : 23 Ind Cas 057 (P C), Louis- 
Edward Lanier v. The King. (Crown was directed to pay costs of successful 
appellant — Case from Seychelles.) 

(1887) 12 App Cas 459 (467) : IG Cox C C 241 : 50 L T 615 : 36 W B 81, In re- 
Lillet. (Case from British Honduras.) 

(’04) 8 Cal W N xliii, Paiuda Khan v. Emperor, 

098) 22 Bom 628 (532) : 25 Ind App 1 ! 7 Sar 270 (P C), Bal Gangadhar Tilak 
V. Queen-Empress.^ 

See also S. 297 Note 13 and Letters Patent Calcutta, Cl. 41 Note 3, 

Note 2a 

1. (’39) AIR 1939 F C 43 (54) : 40 Cr.L.J. 408 : I L R (1939) Kar (F C) 132 : 1939' 
F C E 159 : I L E (1940) Lah 400 (F C), Hori Bam Singh v. Emperor. 

2. (’39) AIE 1939 F C 43 (44, 45) : 40 Cr. L. J. 468 ; I L E (1939) Kar (FC) 132 
1939 F C E 159 : I L R (1940) Lah 400 (F 0), Hori Bam Singh v. Emperor. 
(Sulaiman J. dubious.) 

Note 4 

1. (’91) 15 Bom 505 (509, 511), Queen-Empress v. Sarya. (Bombay Government 
E. 44 framed under S. 3 of Act XI of 1846 — Creating right of appeal to High 
Court from Political Agent — Held rule ultra vires of Act and no appeal lay — But 
see AIE 1916 Bom 313 where it is held that the said rule created a right of 
appeal — In this case 15 Bom 505 was not referred to.) 

2. (’14) AIE 1914 Sind 79 (80) : 15 Cr. L. J. 372 (373) : 7 Sind L R 80, Thairio 
V. Emperor. (Order under the first part of S. 2 (1), Workman’s Breach of Con- 
tract Act, to re-pay sum of money received ns advance and on failure to comply 
with that order sentencing under the second part of S. 2 (1) of the Act to a term 
of imprisonment — No appeal.) 

(’72) 17 Suth W E Cr 11 (11), Queen v. Boydanath Mooherjee. (No appeal to the- 
High Court under Act, 37 of 1855 from a conviction by the Deputy Commissioner 
of the Sonthal Parganas.) 

(’72) 17 Suth W E Cr 11 (12), In re Mukla Bibee. (Conviction under Contagious 
Diseases Act 14 of 1868, S. 11 — There is no appeal from such conviction.) 

(’72) 1872 Pun Ee No. 16 Cr, p. 21 (21), Hayat AlaJehan v. Jahana. (A Commis- 
sioner’s order refusing to impose afineunderS. 42, Act IV of 1872, not appealable.) 
(’95) 1 Weir 835 (835), In re Bamanna. (No appeal lies against an order of con- 
fiseation passed under S. 11, Opium Act, 1 of 1878.) 

(’70) 14 Suth W R Cr 71 (72), Queen v. Iludhoo Dutt. (Order of Magistrate fining, 
defaulter under S. 25, Income-tax Act, 9 of 1869 — No appeal to Sessions Court.) 


Section 50^ 
Notes 2a-5- 
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:Seotion 
Notes 4-8 


local A.ct lays clown that sentences imssecl thereuncler in criminal 
cases are final.^ 

Where a special or local law' provides a special procedure in 
regard to appeals, such procedure will prevail over that of the Code.^ 
Otherwise the Code will he applicable.® See section 5. 

5. Appeal and revision. — See Section 439. 

6. Withdrawal of appeals. — See Section 423. 

7, Death of appellant — Abatement of appeal. — See Section 431. 

8, Transfer of territory and appeal, forum. — See Section 1. 


iSce (’10) 11 Or. L. J. 390 (391) : 6 I. G. G40 : 1910 Pun Re No. 14 Or, Bishali 
Das V. Emperor. (Order of District Magistrate in trials by him as Superinten- 
dent of Hill Stales under orders of Local Government outside British India — 
No appeal to Chief Court.)) 

[But see (’25) AIR 1925 Rang 12 (13) : 2 Rang 321 : 26 Cr. L. J. 289, Mg Po Lon 
V. Emperor. (Conviction under S. 6, Upper Burma Ruby Regulations — No 
appeal provided in the Regulation — Held that right of appeal and revision under 
Criminal Procedure Code not thereby taken away.)] 

3. (’86) 12 Cal 536 (538), Dular Dal Bai v. Nijahat TIoscin. (S. 4, Cl. (1) of Act 
XXXVII of 1855, Sonthal Parganas — High Court cannot exercise power of 
revision.) 

(’84) 1884 Pun Re No, 40 Cr, p. 77 (84), Chardc v. Empress. (S. 28, Cantonments 
Act, HI of 1880, bars an appeal in any case tried under that section.) 

[Sec (’10) 11 Cr. L. J. 420 (427) : 6 I. C, 959 : 1910 Pun Bo No. 19 Cr, King- 
Emperor v. Ml. Alam Khalun. (Sentence and order of Magistrate under S. 59, 
Frontier Crimes Regulation 3 of 1901 open to appeal under Criminal Proce- 
dure Code in the ordinary course — S. GO of the Regulation prohibits appeals in 
certain cases.)] 

[See however (’93) 1893 Rat 672 (073), Queen-Empress v. Louis Francis. (Under 
S. 35, Public Conveyances Act, no conviction under the Act shall be open to 
appeal— Held that if a person not punishable under the Act is imnished. High 
Court can interfere in revision.)] 

4. Special procedure prevails over Criminal Procedure Code — See S. 1(2). 
(’28) AIR 1923 Pat 370 (372) : 7 Pat 421 : 29 Cri L Jour 420, Krishna Prasad v. 

Emperor. (Orders under S. 63, of the Chota Nagpur Tenancy Act are appealable 
to the officers mentioned in S. 215 of the Act and not under the Criminal Proce- 
dure Code.) 

•(’33) AIR 1933 Bora 1 (3, 4) ; 57 Bom 93 : 34 Cri L Jour 199 (SB), Balhrishna 
Hari v. Emperor. (Emergency Powers Ordinance, 1932.) 

(’84) 1384 Pun Re No. 40 Cr, p. 77 (84), Chardc v. Empress, (Cantonment Act.) 
(’32) AIR 1932 Cal SG7 (8GS) : 59 C.al 1248 : 34 Cri L 2o\xxl01,SultumarMa3um- 
dar v. Emperor. (Bengal Emergency Powers Ordinance (11 of 1931), S. 33 — 
Sentence of four years — Appeal not to High Court but to a special tribunal or to 
Sessions Court where there is no such tribunal.) 

5. (’16) AIR 1916 Lah 207 (208) : 1916 Pun Re No. 10 Cr : 17 Cri L Jour 225, 
Slier Singh v. Emperor. (Foreigners Ordinance (3 of 1914) — Ollence under — Con- 
viction by District Magistrate — Appeal lies to Sessions Court under S. 408, Or. P. C.) 

(’69) G Bom H C R Cr 45 (46), Beg v. Malhari Lauji. (Appeal lies to Sessions 
Court from decision of Zillah Magistrate under S. 16 of the Bombay Ferries Act.) 

(’72) 9 Bom H C R Cr 166 (166), Beg. v. Sadu Dadabhai. (Case under S. 7 of 
Regulations XXI of 1827.) 

(’66) 5 Suth W R Cr 22 (23), In re Thahoor Das. (Conviction for an offence under 
Police Act, V of 1861 — Appeal lies under S, 408, Cr. P. C.) 
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405. Any person whose application under 
Appeal from order soction 89 f OF the delivery of property 

for^reltlrruonTf proceeds of the sale thereof 
tached property. pag been rejected by any Court may 
n,ppeal to the Court to which appeals ordinarily lie 
from the sentences of the former Court. 

1. “Ordinarily lie.” — The Court to which appeals ordinarily 
lie is the Court to which appeals are normally and in the majority of 
cases provided for hy the statute.^ A subordinate Court getting only 
delegated jurisdiction, as for example, under S. 407, sub-s. (2) of the 
■Code, to hear appeals is not such a Court.^ 


Appeal from order 40G.t Any person who has 

lSSthe‘'peace^or ordcFcd Under section 118 to 

for good behaviour. giye socurity foF keeping the peace 
-or for good behaviour may appeal against such order — 
(a) if made by a Presidency Magistrate, to the 
High Court ; 

(l))it made by any other Magistrate, to the 
Court of Session : 

Provided that the Provincial Government may, 
d)y notification in the Official Gazette^ direct that in 
■•any district specified in the notification appeals from 
.such orders made by a Magistrate other than the 

• 1882 ; S. 405; 1872 and 1861— Nil. 

■f Code of 1898, original S. 406. 

, , , , 406. Any person ordered by a Magistrate other than 

Appeal from oraer District Magistrate or a Presidency Magistrate, to give 

■requiring secjirtiy for good behaviour under S. 118 may appeal to 

.goodlcliaviour. the District Magistrate. 

1882 : S. 406; 1872 : S. 267; 1861 : S. 409. 


Section 405 — Note 1 

1. (’87) 11 Bom 438 (440), In re Anant BamcJiandra Lotlikar. 

(’95) 22 Cal 487 (489, 490), Maduray Pillai v. H, T. Elderton. 

-(’19) AIR 1919 Lab 57 (59) : 1919 Pun Re No. 32 Or: 21 Cri L Jour 210, Emperor 
V. Multan Singh, {e. g. order by District Magistrate rejecting restoration of pro- 
perty attached under S. 89 — Appeal lies to the Sessions Court.) 

[Sea (’16) AIR 1916 Mad 1105 (1106) : 16 Cri L Jour 439, Bamayya v. Surayya. 
(By Government Notification Appeals directed to Subordinate Judges — Held, 
that such Court is a Court to vhich appeals ordinarily lie.)] 

'2. (’03) 26 Mad 656 (658, 659) : 2 Weir 202 (F B), Eroma Variar v. Emperor, 
(Benson, J., dissenting.) 

-(’04) 1 Cri L Jour 422 (424): 27 Mad 124 (126): 2 Weir 461, In re Subbamma. 
'(’02) 30 Cal 394 (395, 396): 7 C W N 114. Sadhu Lall v. Bam Churn Pasi. 

[See (’12) 13 Cri L Jour 191 (192): 39 Cal 774 (777, 778, 780): 13 I C 1007, Raw- 
charan Chandra v. Taribulla Sheikh.'] . 

.[See however (’16) AIR 1916 Mad 1105 (1106) : 16 Cri L Jour 439, Bamayya v. 
Surayya. (If by Government Notification appeals are presentable to the subor- 
. dinate Court directly such Court is one to which appeals ordinarily lie,)] 


Section $05 


Section $06 


n/’i.. ^ on 
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Sectfon 506 
Note 1 


District Magistrate or a Presidency Magistrate shall- 
lie to the District Magistrate and not to the Court - 
of Session : 

Provided, further, that nothing in this section 
shall apply to persons the proceedings against whom 
are laid before a Sessions Judge in accordance with 
the provisions of suh-section (S) or sub-section (3A)^ 
of section 123. 


n. Substituted by A. 0. for “Local Government." 
b. Substituted by A. 0. for “Local Official Gazette." 

Synopsis 

1. Legislative changes. 3. Hearing of security appeals. 

2. Scope of the section. 4. Second proviso. 


Other Topics (vtisccUancoiis) 


Appeals from Additional District Magis- 
trate, See Note 2. 

Appeal from order of security com- 
pared with other appeals. See Note 3. 

Applicability to order for security under 
special or local law. See Note 2. 


Order of Sessions Judge on reference- 
under section 123 — Non-appealable. 
See Note 4. 

Orders under S. lOG not appealable. See- 
Note 2. 

Re-trials in appeals under the section — 
S. 423 — Applicability of. See Note 3. 


1. Legislative changes. — The Code of Criminal Procedure- 
(Amendment) Act, xviii of 1923, by which this section was substituted 
for the old s. -JOG has introduced the following changes in the law : 

(1) Under the old section there was no right of appeal in cases of 
orders under S. 118 read with S. 107, f. e. orders for security for- 
keeping the peace.* The present section has conferred this right. 

(2) Even in respect of orders in good behaviour cases, there was no 
right of appeal from the orders of the District Magistrate or the- 
Presidency Magistrate." Under the present section appeals are- 
provided from such orders to the Court of Session and the High 
Court. 


Section 406 — Note 1 

1. (’18) AIR 1918 Rat 183 (184): 19 Cri L Jour 246, EhctralasiSakuv. Emperor.. 
(’16) AIR 1916 All 338 (338): 17 Cri L Jour 165, Har Butt v. Emperor. 

(’17) AIR 1917 All 428 (428): 39 All 466: 18 Cr. L. J. Qm.SitaBam v. Sita Bam.- 
(’05) 2 Cri L Jour 329 (330): 1905 A W N 135: 2 A L J 716, Bi re Chet Bam. 

(’13) 14 Cri L Jour 63 (63); 35 All 103: 18 I C 351, Banarsi Das v. ParldbSingh. 
(’09) 10 Cr. L. J. 375 (377,378): 3 Ind Cas 774 (Bom), SxdcvianAdamv. Emperor. - 
(’05) 2 Cri L Jour 550 (551) : 32 Cal 948 : 9 C W N 860, Barpacliandra Bey v. 
J mime joy Butt. 

(’15) AIR 1915 Nag 113 (113): 11 Nag L R 98: 16 Cr. L. J. 555, Emperor v. Balli. - 
(Reason for old law stated.) 

(’20) AIR 1920 Nag 138 (138): 21 Cri L Jour 591, Khushal v. Emperor. (In tbe- 
case of an order to keep the peace the District Magistrate’s powers were limited 
to the cancellation of the bonds under S, 125.) 

(’24) AIR 1924 Nag 80 (Gl):19 Nag L R 160:25 Cr. L. J. 67, Sliamrao\. Emperor. - 
(’02) 1902 Pun Re No. 15 Cr, p, 41 (44) : 1902 Pun L R No. 104 (FB), Khuda- 
Bahsh V. Emperor. 

(’66) 3 Bom H C R Cr 1 (2, 3), Beg. v. Bhaskar E. Eharkar. 

[Sec (’83) 9 Cal 878 (879), Ghand Elian v. Empress.'] 

2. (’83) 9 Cal 878 (879), Ghand Elian v. Empress. 

(’74) 22Suth'WRCr68(68),(32<ccJi v. Nujuah. (No appeal lies to High Court.).. 
(’98) 1898 All W N 127 (128), Empress v. Pliulhi. 
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(3) Whereas under the old section appeals lay only to the District 
Magistrate, the present section provides appeals to Courts o£ 
Session and the High Court except where there is a Government 
Notification under the first proviso to the section. See Note 2 below. 

(4) The law has been made clear as to api^eals in cases where pro- 
ceedings are laid before a Sessions Judge under S. 123 of the Code. 
See Note 4 below. 

2. Scope of the section. — The present section, while extending 
the right of appeal to orders for security for keeping the peace, 
confines the right only to such orders as fall under S. IIS. In other 
words, an order under s. 106 as it is not covered by the terms of s. 118 
read with S. 112 still remains non-appealable.^ See S. 106, Note 23. 

The iurisdiction to hear appeals in security cases which was vested 
only in the District Magistrate is now vested in the Sessions Judge 
and the High Court ordinarily. But power has been given to the 
Provincial Government by the first proviso to the section to direct that 
in any particular district notified in the official Gazette, appeals from 
subordinate Magistrates shall lie to the District Magistrate.^ Before the 
amendment of the section, appeals from the orders of an Additional 
District Magistrate also lay to the District Magistrate as the former 
was held not to be a District Magistrate under S. 406.® The same would 
appear to be the law under the present section in cases covered by the 
first proviso thereof.^ 

When a special or local Act empowers a Magistrate to proceed 
under the security sections of chapter VIII of the Code in respect of 
persons specified in the Act, an order by the Magistrate for furnishing 
security is one under S. 118 of the Code, and s. 406 applies to such an 
order.® 


Note 2 

1. (’35) AIR 1935 Rang 363 {363);13 Rang 287:36 Cr. L. J. IblO, Emperor y.Nga. 
Tun Lu. (Order under S. 106 should not be passed with non-appealable sentence.) 

(’89) 2 Weir 460 (460), Eotoiha Gotindan v. Muthusivami Goundan. (Order 
to furnish security under S. 106 being no part of a sentence is not appealable.) 

2. See (’32) AIR 1932 Lah 463 (463) : 13 Lah 254: 32 Cr. L. J. 849, Emperor 
V. Jahangir Ghand. 

3. (’21) AIR 1921 Cal 347 (348) : 48 Cal 874 : 23 Cri L Jour 229, Maliendra 

Bhumji V. Emperor. 

4. (’32) AIR 1932 Lah 463 (463) : 13 Lah 254 : 32 Cri L Jour 849, Emperor v. 
Jahangir Ghand. 

5. (’05) 2 Cri L Jour 317 (319) : 3 Low Bur Rul 21 : 11 Bur L R 120, Nga Tet 
Pya V. Emperor. (S. 17, Burmah Gambling Act, empowers a competent Magis- 
trate, who receives information that any person in his jurisdiction earns his 
livelihood wholly or in part, by unlawful gaming to deal with that person, as 
nearly as may be as if the information were of the description mentioned in 
S. 110 and the Magistrate is authorised to make an order in respect of him under 
S. 118; therefore, there is an appeal against the order.) 

(’19) AIR 1919 Upp Bur 27 (27) : 3 Upp Bur Rul 117 : 20 Cri L Jour 321. Laio 
Kaw v. Emperor. (A Magistrate under S. 3 of the Burmah Opium Law Amend- 
ment Act, may proceed in accordance with the sections of the Code and, demand 
security under S. 118. Against such an order an appeal lies under S. 406 of 
the Code.) 

(’97-01) 1 Upp Bur Rul 227 (227), Queen-Empress v. Nga Eyauh Mato. (With 
reference to S. 17, Gambling Act.) 


Section 506 
Notes 1-2 
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Section 506 
Notes 2-4 


The Code does not confer a right of aijpeal from an order of 
imprisonment in default of furnishing security passed under S. 123,® 

3. Hearing of security appeals. — An appeal from an order 
requiring a person to furnish security to be of good behaviour or to 
keep the peace is distinguishable from an appeal against a conviction 
in respect of an offence specifically charged, where the only matter for 
consideration may he the credibility or otherwise of certain direct and 
positive evidence.^ In appeals of the former class, it is not unreasonable 
to insist that the appeal should not he disposed of in a summary 
manner hut by a judgment showing on the face of it that the Judge 
has applied his mind to a consideration of the evidence on the record 
and of the pleas raised by the appellant,’“ 

As to whether an appellate Court hearing appeals under S, 40B has 
the power to order retrial, see S. 423, Note 34. An appellate Court can 
modify or alter the bond in appeal under clause (c) to S. 423,“ It has, 
however, been held by the Oudh Chief Court that the appellate Court 
cannot enhance the amount of security demanded by the trial Court.® 
But it has been held by the Judicial Commissioner’s Court of Sind 
that an appellate Court has power to extend the period during which 
security is required to be furnished and thereby extend the period of 
imprisonment to be suffered in default although power should be 
exercised only in exceptional circumstances.^ 

4. Second proyiso. — Under suh-s. ( 2 ) to s, 123 of the Code, 
where a person has been ordered to give security for a period exceeding 
one 3 ’ear and does not give such security, the Magistrate (other than a 
Presidency l\ragistrate) is hound to lay the proceedings before the 

6, (’35) AIR 1935 Rang 3G3 (3C3) : 13 Bang 2S7 : 3G Cri L Jour 1510, Ein'peror 
Nga Tun Lu, 

Note 3 

1. (’IG) ME 191G All 197 (197): 38 All 393:17 Cr.L.J. 309, La? Bcharir. Emperor. 
ia. (’IG) AIR 191G All 197 (197): 38 All 393: 17 Cr.L.J. 309, Lai Bcharir. Emperor. 
(’12) 13 Cri L Jour 9 (9) : 13 Ind Cas 102 (All), Bahn Prasad v. Emperor. 

(’16) AIR 191G All ISO (ISl) : 17 Cri L Jour 1G7, Sarwan v. Emperor. 

(’2G) AIR 192G All G14 (G14, G15) : 27 Cr.L.J. 370, Bam Charan v. Emperor. (The 
preparedness of accused to furnish security does not relieve the Court of this duty.) 
(’09) 9 Cri L Jour 528 (529) ; 2 Ind Cas 225 (All), Shiam Lai v. Emperor. 

(’13) 14 Cri L Jour 419(420) : 40 Cal 37G :20 I 0 403, Fidoi Ilosscin v. Emperor. 
(Appellate Court should consider the defence evidence of the accused, although 
the defence counsel did not make any reference to it.) 

(’29) AIR 1929 Nag 328 (330, 331) : 31 Cri L Jour 20, Kashiram v. Asaram. 
iSce (’21) 23 Cri L Jour 378 (378) : 67 Ind Cas 202 (All), Sunchri v. Emperor. 
(Making only some general observations on the volume of evidence — Appeal dis- 
posed of — Judgment is perfunctory and not in accordance with law,)] 

2. (’38) AIR 1938 Nag 303 (305) : 39 Or. L. J. 747 : I L R (1938) Nag 595, Hafis 
Ahesanali v. Emperor. (Appellate Court thinking that facts set out in body of 
order under S, 112 bring matter within cl. (a) instead of cl. (b) of S. 109 — It has 
jurisdiction to make this alteration.) 

(’22) AIR 1922 Nag 180 (180) : 23 Cri L Jour 394, Baines v. Emperor. 

[See (’20) AIR 1920 Nag 67 (67) : 21 Cr.L.J. 352, Aeizul J dbar Elian v. Emperor,'] 
See also S. 125 Note 9, 

3. (’23) AIR 1923 Oudh 44(45) ; 22 Cr.L.J. 766 ; 24 0 G 286, Bameshwar Bahsli 
Singh v. Emperor. (Decision proceeds on the ground that tenor of S. 423 is 
against increasing the severity of the penalty imposed by the trial Court.) 

, 4. (’36) AIR 1936 Sind 125 (125) : 37 Cr. L. J. 1003 : 29 S L R 353, Emperor v. 
Kadu. (AIR 1924 Sind 120, Relied on.) 
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Sessions Judge for orders. Notwithstanding such reference to the 
Sessions Judge an appeal from the order of the Magistrate as such lay 
as a matter of right to the District Magistrate under the terms of S. 406 
as it stood before the amendment of 1923. Two different Courts were 
thus likely to be in seisin of the same matter at the same time and 
this state of the law gave rise to conflict of procedure. Under the 
circumstances the High Courts tried to lay down complex rules of 
l^rocedure to mitigate the anomalies. It was held that the Sessions 
Judge should proceed to decide the case under reference before him 
only on satisfying himself that no appeal had been preferred and in 
case an appeal had been filed should staj' his hand till the disposal of 
the appeal and that the right of appeal under S.406 was lost as 
soon as the Sessions Judge passed orders under s. 123.^ It was 
sometimes held that an appeal under S. 406 was meant only for cases 
in which there was no necessity to lay the proceedings before the 
Sessions Judge.^ The present section, by enacting the second proviso, 
has removed the right of appeal in such cases and simplified the law.® 
The right of appeal is, however, revived, if pending disposal of the 
reference, security is offered and accepted, inasmuch as the acceptance 
of the security has the effect of automatically terminating the reference.* 
But it may be noted that the said proviso affects only cases of reference 
by the Magistrate to the Sessions Judge and has no application to oases 
laid before the High Court by a Presidency Magistrate under S. 123. 

An order passed by a Sessions Judge on reference under S. 123 is 
not an order of the Magistrate and therefore continues to be non- 
appealable under section 406.® 

See also the undermentioned case.® 


Note 4 

1. (’24) AIR 1924 Sind 120 (120) .- 26 Cri L Jour 179 : 17 S L R 160, Allahadad 
V. Emperor. 

(’ll) 12 Cri L Jour 257 (258) : 35 Bom 271: 10 I. 0. 802, Emperor v. Amir Bala, 
(1900) 1900 Pun Re No. 15 Or, p. 35 (36) : 1900 Pun L E No. 59 Or, Groion v. Ida. 
(’93-1900) 1893-1900 Low Bur Eul 381 {5S2), Queen-Empress v. Shiue Gyaw Aung, 
(’96) 1896 Pun Ee No. 23 Or, p. 55 (56), EanTtaya v. Empress. 

(’93) 1893 All W N 183 (184), Empress v. Choitia. 

(’10) 11 Cri L Jour 725 (726) ; 8 I. C. 879: 13 Oudh Cas 354, Pathi v. Emperor. 
(’99) 2 Oudh Cas 307 (310), Subba v. Crown. 

2. (’22) AIE 1922 Lab 475 (476) : 23 Cri L Jour 454, Qamar Din v. Emperor. 

3. ^35) AIE 1935 Pesh 55 (55) : 36 Cr. L. J. 936, Fazal Mahmud v. Emperor. 

4. (’28) AIE 1928 Lab 64 (65) : 29 Cri L Jour 236, Emperor v. Mahomed Akbar. 

5. (’ll) 12 Cri L Jour 257 (258) : 35 Bom 271 : 10 I. 0. 802, Emperor v. Amir 
Bala. (Decided under the old section.) 

(1900) 1900 Pun Ee No. 15 Cr, p. 34 (35) : 1900 P L E p. 59 Cr, Groion v. Ida. 
(Do.) 

(’83) 9 Cal 878 (879), Chand Khan v. Empress. (Under the Code of 1882.) 

(’86) 1886 Pun Ee No. 23 Cr, p. 55 (65), Kanhaya v. Empress. (Do.) 

(’93-1900) 1893-1900 Low Bur Eul 381(3S2), Queen-Empress y. ShwoGyaw Aung. 
(Do.) . . 

(’91) 1891 All W N 219 (219), In re Haridas. (Do.) 

(’93) 1893 All W N 183 (184), Empress v. Ghotiia. (Do.) 

(’75) 24 Suth W E Cr 12 (12), Queen v. Roghoo. (Under Code of 1872.) 

See also S. 123 Note 20 and S. 410 Note 1. 

6. (’30) AIE 1930 Pat 274 (276) : 9 Pat 131 : 31 Cri L Jour 958, Charan Mahto v. 
Emperor. (Where the bond required is for one year the order requires no confir- 
mation but is, subject to appeal under S. 406, final.) 


Section 506 
Note 5 
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Section 4065. 


Section 407 


406A. Any lierson aggrieved by an order 
Appeal from order refusing to Rccept or relecting a 

refusing to accept or ° ^ 

rejecting a surely. surety Tinder section 122 may apiieal 
against sucb order, — 

(a)ii made by a Presidency Magistrate, to the 
High Court ; 

(1) ) if made by tbe District Magistrate, to tbe Court 
of Session ; or 

(G)it made by a Magistrate other than the District 
Magistrate, to the District Magistrate. 

This section was newly inserted by tbe Code of Criminal Procedure 
(Amendment) Act. XVIII of 1923. 

4. Scope. — An appeal lies to the Sessions Judge from an order 
of a District Magistrate rejecting sureties.^ 


4-07.’'' (^) Any loerson convicted on a trial held 
Appeal from sentence of w Magistrate of the second 

Magistrate of the second or " , , . ^ “ 

third class. or third class, or any iierson 

sentenced under section 349 or in respect of whom an 
order has been made or a sentence has been passed 
under section 380'" by a Suh-divisional Magistrate of 
the second class, may appeal to the District Magistrate. 

(2) The District Magistrate may direct that any 
Transfer of appeals to appeal Under tMs section, or any 
first class Magistrate. cfass of such appeals, shall he heard 

by any Magistrate of the first class subordinate to 
him and empowered by the ProvinGuil Government^ to 
hear such appeals, and thereupon such appeal or class 
of appeals may he ]presented to such subordinate 
Magistrate, or, if already presented to the District 
Magistrate, may he transferred to such subordinate 
Magistrate. The District Magistrate may withdraw 
from such Magistrate any axipeal or class of appeals 
so presented or transferred. 

a. The words “or in respect .... S. 380” were inserted by tbe Code of 

Criminal Procedure (Amendment) Act, XVm of 1923. 

b. Substituted by A. 0. for “Local Government.” 

* 1882:5,407; 1872 ; Ss. 266, 47; 1861:5.412. 


5ection 406A — Note 1 

1. (’34) AIR 1934 Cal 482 (487) ; 61 Cal 588 ; 35 Cr. L. J. 952, Parbati Gharan 
V. Em'peror, 
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Synopsis 

1. “Convicted on a trial- ” 

2. Trial held by a second class Magistrate. 

3. Appeals from the Bench of Magistrates of the second class. 

4. Transfer of appeals fay the District Magistrate — Sub-section (2). 


Other Topics (Miscellaneous) 


Absence of a sentence no bar. SeeNotel. 
-Appeal against sentence alone. See 
Note 1. 

-Appeals not transferable by District 
Magistrate. See Note 4. 

•Offence under Cattle Trespass Act, 1871. 
See Note 1. 

'Transfer of appeal — First class Magis- 


trate not thereby ordinary Court of 
appeal — District Magistrate continues 
as such. See Note 4. 

Trial partly as first class and partly as 
second class. See Note 2. 

What are not convictions on a trial. See 
Note 1. 

Withdrawal of part-heard appeals. See 
Note 4. 


Section 407 " 
Note 1 


1. “ Conyioted on a trial.” — Section 4 of the Code of 1872 defined 
■“trial” as the proceedings taken in Court after a charge has been drawn 
■up and as including the punishment of an offence. Subsequent Codes 
Jiave not defined the term ‘trial’ as such ; hut in S. 4 of the present 
<]ode the term is distinguished as being different from an “inquiry” 
under the Code. A “trial” under the Code would imply the proceedings 
in which a person stands before a Court empowered to convict him of 
some ‘offences’ alleged against him.^ The essentials of a trial are thus 
the charge of an “offence” and the power in the Court to “convict” 
the offender for the offence. The term “conviction” denotes the finding 
of guilty as distinguished from an acquittal or discharge on a finding 
of not guilty. On a conviction a sentence will follow in the usual 
course except as otherwise provided by the Code, as for example, in 
S. 5G2. The expression “convicted on a trial” has thus sole reference 
to cases in which an accused has been held guiltij of an offence.^ See 
the language of ss.243, 258, 2G2 (2), 30G (2), 307 (2) and (s) and 367. 

It follows that a decision in which an offence is not involved is 
not a conviction on a trial. Before the change introduced in 1898 in 
S. 4 (i) (o), an illegal seizure of cattle did not amount to an ‘offence’ and 
-an order under the Cattle Trespass Act, 1871, for compensation for 
illegal seizure was held not to amount to a conviction on trial and not 
-appealable.^ Such an order now amounts to a “conviction on a trial” 


Section 407 — Note 1 

1. (’20) AIR 1920 Mad 337 (341) : 21 Cri L Jour 402 : 43 Mad 511 (PB),r c?i?ra«a. 
chennayya vl Emperor. 

•(’78) 2 Mad 169 (170), Ananthachari v. Ananihachari. 

2. (’68) 4 Mad H C E Or 146 (148), In re Ghappu. (Proceeding under S, 480, 
a case of conviction on trial.) 

[See (’65) 2 Mad H C E Cr 473 (473) ; 2 Weir 461, Be Evans. (The offence may 
be under special or local law, e. g.. Merchant Seamen's Act, 1 of 1859.) 

(’25) AIR 1925 Rang 12 (13) ; 2 Rang 321 : 26 Gri L Jour 289, Maung Po Lon 
V. Emperor. (Do — c. g., Upper Burma Ruby Regulation, 1887.)] 

3. (’96) 23 Cal 442 (445), Baglm Singh v. Abdul Wahab. 

{’88) 15 Cal 712 (712), Dhiku v. Deno. 

(’86) 10 Bom 230 (231), Queen-Empress v. Baya Lalchma. 

<(’96) 19 Mad 238 (239) : 2 Weir 461, Queen-Empress v. Lakshmi Nayahan. 

(’88) 11 Mad 359 (360) : 1 Weir 712, In re Khadar Khan. 

'(’90) 1890 Eat 520 (521), Queen-Empress v. Sadashiv. 

(’71) 3 N W P H C R 200 (201), In re Gunesh Pershad, 

'(’86} 1886 Pun Re No. 22 Or, p. 54 (55), Empress v. Bdksh, 
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^ Section 507 and is appealable."* An order under S. 48S of this Code directing payment 
Notes 1-2 of a monthly allowance in default of maintenance is not a “conviction 
on a trial. So also, an order under the Workman’s Breach of Contract. 
Act for refund of the amount of advance® or an order imposing a 
penalty and inflicting a sentence of imprisonment^ or to perform a 
contract under the said Act,® or forfeiting the security furnished under 
chapter VIII,® is not an order of “conviction on a trial.” 

The appeal being from a conviction, the absence of a sentence, as 
in cases falling under S. 5G2, is no bar to an appeal*® nor will an appeal 
lie against the sentence alone except in cases provided for in S. 412 of 
the Code.** 

2. Trial held by a second class Magistrate. — According to the 
wording of s. 407, it is not the conviction by a second class Magistrate 
but the holding of a trial by such Magistrate that determines the 
forum of the appeal.* Where a second class Magistrate in the course 
of the proceedings in the same case is invested with first class powers, 
the question arises w'hether the appeal lies to the District Magistrate- 
under the section or to the Court of Session. Where the trial was 


(■79) 1 Weir 711 (712), 

[See (’9G) 23 Cal 300 (301, 302), Shama v. LecWiu Sheihh. 

(1900) 27 Cal 992 (992) ; 5 C W N 32, Bliagirathi Naikv, Gangadhai' Mahanty.l 

4. (’22) AIR 1922 Bom 191 (191, 192) : 46 Bom 58 : 22 Cri L Jour 624, Barthol 
Diming Bodrih's v. Papo Dada, 

(’07) 5 Cri L Jour 86 (86, 87) : 29 Mad 517, In rc Ponnusamy. 

(’07) 6 Cri L Jour 121 (121, 122) : 4 Low Bur Rul 10, Emperor v. Mi Hari Ma. 

5. (’67) 7 Suth W R Cr 10 (11), Queen v. Gulam Hossein. (The person ordered, 
against is not a person convicted of an ofience — Per Peacock, C. J.) 

(>68) 5 Bom H C R Cr 81 (82), Beg. v. Thaku. 

e. [Sec (’19) AIR 1919 Bom 158 (159) : 43 Bom 607 : 20 Cri L Jour 316, Emperor 
Y. Devappa. (But an order on disobedience of the order for refund may involve 
an oHence — Obiter.)'] 

[But see (1879) 1 Weir 694 (694), In re Higgins.] 

7. (’14) AIR 1914 Sind 79 (80) : 7 Sind L R 80 : 15 Cri L Jour 372, Thairio v. 
Emperor. (Such an order is the result of a special penal proceeding.) 

8. (’14) AIR 1914 Cal 909 (909) ; 16 Cri L Jour 697. Anukul v. Kamarali. 

9. (’78) 2 Mad 169 (170), Anantliacliari v. Ananthachari. 

10. (’25) AIR 1925 Cal 329 (330, 331) : 52 Cal 463 : 2G Cri L Jour 455, Bahadur 
Molla V. Ismail. (Marginal note to the section ignores distinction between order 
and sentence.) 

(’04) 1 Cri L Jour 543 (545) : 10 Bur L R 321 ; 1904 Upp Bur Rul 7, Mi Shiuo v. 
Emperor. 

(’04) 1 Cri L Jour 1098 (1099) : 1904 Pun Re No. 24 Or, Emperor y. Manohar Das. 
(’10) 11 Cr.L.J.152(153):5 Low Bur Rul 129:4 I.C. 1027, Ma Chit Su v. Emperor, 
(’17) AIR 1917 Lab 413 (413) : 1917 Pun Re No, 20 Cr : 18 Cr. L. J. 401, Hyatd 
V. Emperor. (Subject to limitation, appeal may be filed even after expiry of the 
bond ordered under S. 562.) 

[See also (’69) 1869 Rat 18 (18). (Accused previously convicted and sentenced — 
Conviction subsequently for another ofience and sentence to run concurrently 
with former — Though sentence inoperative, appeal lies against later conviction.)] 
See also S. 562 Note 19. 

11. (’31) AIR 1931 Pat 351 (351) : 32 Cr. L. J. 1017, Sheikh Bijhu v. Emperor. 
(Appeal must be heard ns a whole.) 

[See (’22) AIR 1922 Nag 71 (72) : 23 Cr. L. J. 73, Dheklia Kunbi v. Emperor. 
(Suspension of license under S. 18 (2), Motor Vehicles Act, is part of the sentence 
on conviction and appeal lies.)] 

See also S. 412 Note 1, S. 421 Note 1 and S. 423 Note 7. 

Note 2 

1 . (’25) AIR 1925 Pat 472(472) : 26 Cr.L.J. 914, Sheobhanjan Singh v. Emperor, 
(32) AIR 1932 Cal 460 (461) : 33 Cr. L. J. 516, Baramaddi v. Magorali. 
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completely held by the Magistrate as a second class Magistrate but 
the higher poivers ivere conferred only at the time of the judgment, 
there is no doubt that the aijpeal lies to the District Magistrate.® 
Similarly, where most part of the trial is held by the Magistrate as a 
first class Magistrate, as for example, when, after examining eight 
prosecution witnesses as second class Magistrate, two more prosecution 
witnesses are examined and charge framed and the case concluded as 
a first class Magistrate, the appeal lies to the Court of Session.® Also, 
in cases where only a small part of the trial is held by the Magistrate 
as a first class Magistrate,^ the appeal has been held to lie to the Court 
of Session, apparently on the ground that if any part of the trial is 
held by the Magistrate as a Magistrate of the first class and the case 
has been concluded by him, it must be considered to be a trial held by 
a Magistrate of the first class. The Madras High Court in Venkatareddi 
T. Bamayya,^ seems to be of the opinion that a conviction by a first 
class Magistrate and not the trial is the determining factor. It is 
submitted this is against the current of authority in India. See also 
S. 39 Note 2 and S. 410 Note 2. 

Where a second class Magistrate submits a case under S. 349 to a 
first class Magistrate, an appeal from the sentence of the first class 
Magistrate falls under S. 408 and not under this section, although the 
first class Magistrate passes his sentence without taking further 
evidence and so the trial should be considered to have been held by 
the second class Magistrate.® 

S. Appeals from the Benoh of Magistrates of the second 
class. — Where a trial Benoh is composed of Magistrates of the 
second class but is invested, as a Bench with first class powers, appeals 
from the decisions of the Bench lie to the Sessions Judge and not t& 
the District Magistrate.^ 

See also s. 414 Note 3. 

i. Transfer of appeals by the District Magistrate— Sub- 
section (2). — The District Magistrate may, under the powers conferred 
by the sub-section, transfer only appeals^ and, again, only such appeals- 

2. (’32) AIE 1932 Cal 460 (461) ; 33 Or. L. J. 616, Baramaddi v. Magorali. 

(’08) 8 Cr. L. J. 48 (49) : 4 Low Bur Bui 239, JEknperor v. Nga Pmu, 

3. (’27) AIB 1927 Lali 138 (139) ; 28 Or. L. J. 60, Vurgadas y. Emperor. 

i’27) AIB 1927 Bom 366 (366) ; 28 Or. L. J. 474, Emperor v. Moganlal Jhavar- 
(Higher powers were conferred after charge and before conclusion of trial.) 

4. (’25) AIB 1925 Pat 472 (472) : 26 Cr. L. J. 914, Sheohhanjan Singh v. Em- 
peror. (The Magistrate was vested with first class powers some time before the- 
hearing of the arguments.) 

(’27) AIB 1927 Lah 398 (399) : 8 Lah 203 : 28 Cr. L. J. 781, Bahu Ram v. Em- 
peror. (Higher powers conferred when the Magistrate concluded the trial.) 

5. (’28) AIB 1928 Mad 55 (55) : 51 Mad 257 : 29 Cr. L. J. 71, (Trial continued 
as first class Magistrate — Case renumbered after higher powers — Conviction as 
first class Magistrate.) 

6. (’37) AIB 1937 Cal 394 (396) : 38 Cr. L, J. 990 : ILB(1937)2 Cal 469, Kishori 
Singh v. Emperor. 

Note 3 

1. (’34) AIB 1934 Bom 176 (177): 36 Cr.L.J. 592, Emperor y.BhimabaiSitaram. 

Note 4 

1. (1900) 2 Bom L E 536 (539), Bai Harhu v. Sitaram Kalian, (But not any 
revisional work.) 


Section 407 
Notes 2-4 
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Section 407 
Note 4 


Section 408 


as lie to him "under this section,” that is to say, appeals from' 
convictions. He cannot transfer any other class of appeals from his 
Court under this suh-section.^“ Nor will the power to hear appeals on 
transfer render the Court of the first class Magistrate, the Court to 
which appeals “ordinarily lie” within the meaning of S. 195 (3). The 
Court of the District Magistrate will continue to be such Court 
notwithstanding that appeals under S. 407 may be inesented to a 
subordinate Magistrate’s Court under the sub-section,- 

The power of withdrawal of appeals vested in the District 
Magistrate can he exercised at any time even though an appeal 'may 
be part-heard before the subordinate Magistrate.® Once an appeal is 
withdrawn the District Magistrate becomes solely responsible for the 
disposal of the appeal and he is not bound by any opinion formed or 
recorded by the subordinate Magistrate prior to the withdrawal as to 
the necessity of examining further evidence in the case.^ 


4-08/'' person eonvicted on a trial held 
Appeal from sentence bj an Assistant Sessions Judge, 

j^gfor'EsisfratTof ^ District Magistrate or other 
the first class. Magistrate of the first class, or 

any person sentenced under section 349 or in respect 
of whom an order has been made or a sentence has 
been passed under section 380'" by a Magistrate of the 
first class, may appeal to the Court of Session : 
ProTided as follows : 

(a) ( Omitted 'by Criminal Law Amendment Act, 
XII of 1923.) 

(b ) when in any case an Assistant Sessions Judge 
or a Magistrate specially empowered under section 30 
passes any sentence of imprisonment for a term 
exceeding four years, or any sentence of transportation, 

• 1882 ; Ss. 408 , 31 ; 1872 ; Ss. 79 , 269 , 270 , 18 ; 1861 : Ss. 409 , 22 . 

la. (’12) 13 Cri L Jonr 273 (274): 34 All 244: 14 I C 657, Lai Singh v. Em'peror, 
(For example an appeal from an order for prosecution under S. 195.) 

2. (’03) 26 Mad 656 (659) : 2 Weir 202 (F B), Eroma Yariar v. Em'peror. (For 
the purposes of S. 195 (3).) 

(’20) AIR 1920 Lab 479 (479), 311. Jiwani v. Emperor. (Do.) 

(’07) 5 Cri L Jour 432 (433): 3 Nag L R 50, Bam Dayal v. Bam Prasad. (Do.) 
024) AIR 1924 Oudh 239 (239): 26 Oudh Cas 358: 26 Cr.L.J. 423, Ahmed, Bussein 
V. 311. Bahiman. (Do.) 

(’03) 30 Cal 394 (396) : 7 C W N 114, Sadtilal v. Bamchurn. (For purposes of 
S. 195 (5).) 

(’04) 1 Cri L Jour 422 (424): 27 Mad 124, Jjr re Suhhamma, (Do.) 

(’29) AIR 1929 Cal 172 (173):56 Cal 824:30 Cr.L.J.658, 3Iohim Chandra v. Emperor. 
[Cut see (’95) 18 Mad 487 (490): 2 Weir 165, Queen-Empress y. Subbar aya Pillai. 
(This ruling was influenced by the words “shall be presented’’ used in the 
section in the Code of 1882 — Distinguished in 26 Mad 656.)] 

3. (’08) 7 Cri L Jour 329 (330): 31 Mad 277: 18 M L J 89, hire Alagu Ambalam. 

4. (’08) 7 Cri L Jour 329 (330): 31 Mad 277: 18 MLJ89, hire Alagu Ambalam. 
See also S. 428 Note 10. 
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the appeal of all or any of the accused convicted at 
such triaP shall lie to the High Court ; 

(c) "when any person is convicted by a Magistrate 
of an o^ence under section 124A of the Indian Penal 
Code, the appeal shall lie to the High Court. 

n. The words "or in respect of S. 380” were inserted by the Code 

of Criminal Procedure (Amendment) Act, XVIU of 1923. 
h. The words "of all or .... at such trial” were inserted by Act, XVIII of 
1923. 

Synopsis 


1. Scope. 

2. “Convicted on a trial.” 

3. “Trial held by.” 

4. Sentence under section 349, 


5. Order or sentence under S. 380. 

6. Court of Session. 

7. Proviso (b). 

8. Concurrent sentences. 

9. Proviso (c). 


Other Topics (miscellaneous) 


Agency tracts. See Note 6. 

Assistant Sessions Judge becoming Ses- 
sions Judge — Appeal. See Note 7. 

British Baluchistan. See Note 6. 

District Magistrate ns special oiDccr in 
Native States. See Note 7. 

Legislative changes. See Note 5. 

Merchant Seamen’s Act (I of 1859). See 
Note 6. 

No appeal by accused sentenced to more 
than four years— Effect. See Note 7. 


Sections 30, 32 and 33. See Note 4. 

Sentence exceeding four years, contrary 
to Ss. 32 and 33 — Appeal. See Note 4. 

Sentence is substantive sentence. See 
Note 7. 

Trial tor more than one offence. See 
Notes 8 and 9. 

Trial partly ns first class and partly ns 
second class. See Note 3. 

Two Sessions Divisions. See Note 6. 


1, Scope. — Section 40S is a general provision conferring a right 
■of appeal in the cases mentioned therein. The section, however, must 
be read subject to the exceptions and modifications embodied in 
subsequent sections, viz., sections 412, 413 and 414.^ See also the 
undermentioned case." 


2. ‘'Convicted on a trial.” — The section confers a right of 
appeal on a person convicted on a trial and hence, the absence of a 
sentence as in cases where he is dealt with under s. 562 does not afi’ect 
his right of appeal.^ See also S. 407 Note l. 


Section 408 
Notes 1-2 


Section 408 — Note 1 

1. (’37) 1937 Cal 394 (395, 396): 38 Cri L Jour 990 ; I L B (1937) 2 Cal 469, 

Kishori Singh v. Emperor, (S. 408 does not limit in any way operation of S. 413 
— S. 413 applies even when sentence is passed under S. 380 or S. 349— First Class 
Magistrate in case submitted to him under S. 349 sentencingaccused under S. 323, 
Penal Code, to fine below Es. 50 — Appeal from such conviction is barred under 

S. 413 notwithstanding S. 408.) 

(’ll) 12 Cri L Jour 389 (389) ; 11 1 C 253 ; 33 All 510, Alam v. Emperor. (S. 413 
is an exception to the general rule laid down in S. 408.) 

■(’31) AIE 1931 Cal 642 (643):59 Cal 19:33 Cr.L.J.90, AhbarAli Emperor. (Do.) 

(’19) AIE 1919 Pat 556 (557, 559) : 20 Cri L Jour 545 : 4 Pat L Jour 435, Phclni- 
jha Y. Emperor. (Do.) 

(’13) 14 Cr.L.J. 170 (171): 19 I C 170: 15 Oudh Cas 386, Sheopal y. Emperor, (Do.) 

(’10) 11 Cri L Jour 152 (152) ; 4 I C 1027 : 5 Low Bur Eul 129, Ma Chit Sw v. 
Emperor. (Ss. 412, 413 and 414 are exceptions to S. 408.) 

2. (’10) 11 Cri L Jour 426 (427) : 6 I C 959 : 1910 Pun Ee No. 19 Cr, Emperor v. 
Alam Khahin. (Trial of offence under Frontier Crimes Eegulation — Trial by 
first class Magistrate — Appeal lies to Sessions Judge.) 

Note 2 

1. (’40) AIE 1940 Bang 223 (224) : 1940 E LE 381, Shanhar Suhnl v. The King. 
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3i “ Trial held by.” — As to whether trial includes jixdgment, 
see S. 410 Note 2 and S. 404 Note la. 

As to an appeal from a conviction where a second class Magistrate 
is invested with higher powers in the course of the case, see Note 2 to 
S. 407 and Notes to S. 39. See also S. 404 Note la. 

4. Sentence under section 349. — In a case submitted by an 
inferior Magistrate under S. 349 for severer punishment, the District 
]\Iagistrate or the sub-divisional Magistrate to whom it is submitted, 
cannot pass a higher sentence than he is empowered to inflict under 
Ss. 32 and 33.^ See proviso to sub-s.(2) of s. 349. Again, S. 30 authorizes 
the Provincial Government to empower the District Magistrate or any 
Magistrate of the first class to try, as a Magistrate, all offences not 
punishable with death. Now, suppose the Magistrate to whom 
proceedings are submitted under S. 349 is a Magistrate empowered 
under S. 30, can he pass a sentence more severe than he is empowered 
to inflict under Ss. 32 and 33? It has been held that he cannot do so, 
that in such a case the said proviso to S. 349 will prevail and that even 
should the Magistrate sentence him to imprisonment for a term 
exceeding four years, the appeal will lie not to the High Court under 
proviso (b) to S. 403, but only to the Court of Session.® 

5. Order or sentence under section 380.— The amendment of 
1923 making an order or sentence under s. 380 appealable to the Court 
of Session has given legislative sanction to the view expressed to that 
effect in the undermentioned case.^ 

6. Court of Session. — Where, in a district there are two 
sessions divisions, an appeal from a conviction by a i\Iagi 3 trate having 
jurisdiction over the whole district lies to the Sessions Judge of the 
division within which the headquarters of the Magistrate are situate, 
irrespective of the place of offence.^ 

In Agency Tracts to which the Code of Criminal Procedure is 
extended, an appeal from the Agency Magistrate of the first class lies 
to the Sessions Judge of the Agency Tracts and not to the non-agency 
Sessions Judge.® 

(’26) AIR 1926 Bom 382 (383) : 27 Cri L Jour 873, Madhav v. Emperor. 

(’14) AIR 1914 All 543 (544) : 37 All 31 : 16 Cri L Jour 43, Emperor v. Gliasite, 
(’35) AIR 1935 Mad 157 (158) : 58 Mad 517 : 36 Cr. L. J. 589, Mayandi Nadar v. 
Pala Kiiduban. 

(’24) AIR 1924 All 765 (766) ; 46 All 828 : 25 Cr. L. J. 1244, Hira Lai v. Emperor. 

Note 4 

1. (’73) 1873 Pun Re No. 2 Cr, p. 3 (3), Crown v. Eahim. 

2. (’07) 6 Cri L Jour 289 (290) : 4 Low Bur Rul 53, Nija Pya v. Emperor, 

See also Note 7, S. 34 Note 3 and S. 349 Note 19. 

Note 5 

1. (’15) AIR 1915 Bom 263 (264): 16 Cr. L. J. 738, Emperor v. Bhimappa. (Case 
submitted to first class Magistrate under S. 562 — Conviction by the Magistrate 
under S. 380 is that of a first class Magistrate — Appeal lies to Court of Session.) 

Note 6 

1. (’06) 4 Cri L Jour 443 (444) : 16 M L J 444 ; 1 M L T 402, Ambu Podaval v. 
Emperor. 

2. (’12) 13 Cri L Jour 850 (852) : 17 I. C. 786 (Mad), Public Prosecutor v. Sada- 
nanda Palnaik. 

[See also (’37) AIR 1937 Mad 17 (19) : 38 Cr. L. J. 81, Alla Satyam v. Emperor. 
(Sub-divisional Magistrate also exercising powers as Assistant Agent in Agency 
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The Code being extended to British Baluchistan, a Court of 
Session in the said territory has all the powers in respect of appeals as 
are conferred by the Code.® A sentence of the Justice of the Peace 
under the Merchant Seamen’s Act (i of 1859) is appealable to a Court 
of Session.^ 

7. Proviso (b). — This proviso says "all or any of the accused 
convicted, at such trial" An appeal, therefore, by an accused person 
sentenced for a term not exceeding four years will lie to the High Court^ 
even though no appeal has been preferred by another accused who has 
been sentenced in the same case for a term exceeding four years.® 

The ‘sentence’ in proviso (b) has reference only to the suhstanti ve 
sentence of imprisonment apart from any sentence of whipping or fine 
or imprisonment in default of fine.® 

When a Magistrate empoiuered under S. SO of the Code passes a 
sentence referred to in this proviso, the appeal lies only to the High 
Court.^ Where, however, the Magistrate is not so empowered® or has 
not acted in exercise of such powers,® the appeal will lie only to the 
Court of Session. 


Tract — District Magistrate also acting as Government Agent — District Magis- 
trate transferring cases (ofience in one of them in agency) for trial to Sub-divi- 
sional Magistrate — Both cases decided by him in capacity of Sub-divisional 
Magistrate — Appeal lies to Sessions Judge and not to Government Agent.)] 

3. (’29) AIE 1929 Lab 187 (189) : 80 Cri L Jour 918, Bariisfield v. Emperor. 

4. (1865) 2 Mad H 0 E 478 (473) : 2 Weir 461, In re W. SI. Evans. 

Note? 

1. (’15) AIE 1915 All 20 (20) : 16 Cri L Jour 353, Bichlta v. Emperor. 

(’31) 1981 Mad W N 1068 (1068), Permial v. Emperor. 

(’07) 5 Cri L Jour 496 (496) : 17 Mad L J 248, Palani Eoravan v. Emperor, 

(’ll) 12 Cri L Jour 236 (238) : 10 Ind Cas 278 (Lah), Eardit Singh v. Emperor. 
[_See (’93-1900) 1893-1900 Low Bur Eul 516 (518), Nga Po Saing v. Empress. 
(’97-01) 1 Upp Bur Eul 94 (95), Queen-Empress v. Nga Tun Baw. 

(1900) 1900 Pun Re No. 12 Or, p. 28 (29) : 1900 Pun L E p. 56, Queen-Empress v. 
Jai Singh, 

(’80) 1880 Pun Ee No. 36 Or, p. 89 (90), Jeytu Slal v. Empress. (Several charges 
■ at one trial against an accused — For the sentence of some charges appeal lying 
to High Court — Appeal from lesser sentences on other charges also lies to High 
Court.)] 

2. (’26) AIR 1926 All 160 (160) : 27 Cri L Jour 175, Dehi Din v. Emperor. 

(’15) AIR 1915 All 356 (357) : 37 All 471 : 16 Or. L. J. 606, Hardayal v. Emperor. 
(’16) AIR 1916 Lah 441 (441) : 1916 Pun Ee No. 5 Cr : 17 Or. L.J. 299, Ahmad 
Khan v. Emperor. 

3. (’34) AIR 1934 Oudh 433 (433) ; 35 Cri L Jour 1288, Khajjan v. Emperor. 
(’18) AIR 1918 Lah 384 (384) : 1918 Pun Ee No. 19 Cr : 19 Cr. L. J. 742, Khuda 

Bakhsh v. Emperor, 

(1900-02) 1 Low Bur Eul 57 (58), Nga Tun Tha v. Emp7‘ess. 

ISce (’27) AIE 1927 Nag 255 (256) : 28 Cr. D. J. 672, Jagadish Ghandra Pay v. 
Emperor^ 

4. (’25) AIR 1925 Rang 39 (39) : 2 Rang 386 : 26 Cri L Jour 293, In re Abdulla. 
[See (’25) AIE 1925 Lah 318 (318) : 26 Cri L Jour 757, Dalip Singh v. Emperor. 
(’20) AIE 1920 Cal 87(88) : 47 Cal 154; 21 Cr.L.J. 386, Easeejti Ali v. Emperor.'] 

• [Sec also (’98) 1898 Pun Be No. 3 Cr, p. 6 (7), Queen-Empj-ess v. Batera. 

(’93) 1893 Eat 655 (655), Queen-Empress v. Alibax. (Code of 1882.) 

(’83) 9 Cal 513 (516) : 12 C L E 500, Rongai v. Empress. (Where the sentence is 
less than mentioned in the section appeal lies to sessions.)] 

5. (’07) 6 Cri L Jour 239 (290) : 4 Low Bur Eul 53, Nga Pya v. Emperor, 

See also Note 4, S. 34 Note 3 and S. 349 Note 19. 

G. (’75) 1875 Pun Ee No. 10 Cr, p. 14 (14), Nathu v. Croton. 

(’70) 14 Suth W E Cr 33 (34) (FB), Queen v. Dhonah BJwoyah, 


Section 408 
Notes 6-7 
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Section 508 
Notes 7-9 


Where an Assistant Sessions Judge convicts and sentences an 
accused for a term less than four years, an appeal lies only to the Court 
of Session and the fact that at the time of the appeal the Assistant 
Sessions Judge himself became the Sessions Judge will not give a 
right of appeal to the High Court/ 

Where a District Magistrate, appointed as a special officer to try 
a criminal case in a Native State, convicts and sentences the accused 
for the term mentioned in proviso (b), no appeal will lie to the High 
Court as he did not act as a Magistrate of the first class under the Code.® 
An order of detention in Borstal School is not a sentence of 
imprisonment within the meaning of this proviso,® 

Bor “concurrent sentences,” see Note 8 below. 

8. Concurrent sentences. — In a trial for more offences than 
one the aggregate of sentences if they are consec7itive must be deemed 
as one sentence for purposes of an appeal.^ See also S. 35 Note 16. 

9. Proviso (c). — Under this proviso, when a person is convicted 
by a Magistrate of an offence under S. laiA, Penal Code, the appeal 
lies to the High Court and not to the Sessions Court. The Sessions 
Judge entertaining such an appeal acts without jurisdiction.^ 

Where in a single trial an accused person is convicted under 
S. 124A of the Penal Code, and also under S. 153A of that Code, the 
aggregate of sentences must be deemed as one sentence for purposes of 
appeal under S. 35, sub-s.(3) of the Code; the forum for appeal is the 
High Court,® 


(’77) 1877 Pun Re No. 8 Or, p. 19(21)(PB), Bahadar'j.Grown, (If it appears, from 
the sentence awarded, that the Magistrate has acted in the exercise of enhanced 
powers, appeal lies to High Court — Case under S. 270 of the Code of 1882.) 

(’79) 1879 Pun Re No. 33 Cr, p. 94 (95), Mahanicd Neiuaz v. Empress. (Do.) 

(’81) 1881 Pun Re No, 23 Cr, p. 51 (52, 63), Tulsi Bam v. Evipress, (Do.) 

7. (’18) AIR 1913 P.'it 240 (240) : 3 Pat L Jour 192 : 19 Cr.L.J. 442, Garth Lallw. 
Emperor, (In such a case, it is open to the Officiating Sessions Judge, on receipt 
of the appeal, to either send the case to the High Court for disposal or to admit 
the appeal and postpone it till the return of the Sessions Judge.) 

8. (’10) 11 Cri L Jour 390 (391) : 6 I. C. 640 : 1910 Pun Re No. 14 Cr, Bislien 
Das V. Grown. 

9. (’36) AIR 1936 Rang 229 (229, 230) ; 37 Cr. L. J. 793 : 14 Rang 143, Nga Tha 
E Y. Emperor. (The only circumstances in which the appeal against such an 
order will lie to the High Court is when a co-accused, who has been tried together 
with the juvenile affected by the order, has been sentenced to imprisonment fora 
term exceeding four years — In such a case the appeal will lie to the High Court 
under this proviso.) 

Note 8 

1. (’30) 32 Cri L Jour 469 (469) : 129 Ind Cas 731 (All), Hamid v. Emperor, 

(’13) 14 Cr. L. J. 119 (119) : 18 I. C. 679 ; 35 All 154, Tulsi Bam v. Emperor. 

(’33) AIR 1933 Pesh 90 (94) ; 35 Cri L Jour 399, Akbar v. Emperor. 

[See (’ll) 12 Cr.L.J. 348 (351) : 10 I. C. 948 : 38 Cal 214, Joy Ghandra Sarkar 
V. EtHperor.] 

Note 9 

1. (’37) AIR 1937 All 466 (467) : 38 Cr. L. J. 972, Krishna Ghandra v. Emperor. 
(Sessions Judge allowing appeal and reducing sentence — Order is without 
jurisdiction.) 

2. (’11)12 Cri L Jour 348 (351) : 38 Cal 214 ; 10 Ind Cas 948, Joy Ghandra Sar- 
kar V. Emperor. (Obiter.) 
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409/= An appeal to tlie Court of Session or 
Appeals to Court of SossioBS Judgo sliall be heard by 
Session how heard, the SessioBs Judge or by an Addi- 
tional Sessions Judge: 

“Provided that an Additional Sessions Judge 
shall hear only such appeals as the Provincial 
Government may, by general or special order, direct 
or as the Sessions Judge of the division may make 
over to him. 

a. The proviso to the section was inserted by the Code of Criminal Procedure 

(Amendment) Act, XVHI of 1923. 

b. Substituted by A. 0. for “Local Government.” 

1. Proviso. — It is only the Sessions Judge or an Additional 
Sessions Judge that has jurisdiction to hear an appeal preferred to the 
Court of Session. The Sessions Judge cannot, therefore, make over an 
appeal under the proviso to an Assistant Sessions Judge for hearing. 
Nor can he do so under suTj-s. (2) of S. 193 of the Code, as an appeal is 
not a ‘case’ ivithin the meaning of that section.^ 

The power of the Sessions Judge to make over an appeal to an 
Additional Sessions Judge is not confined to appeals arising within his 
territorial jurisdiction hut extends also to appeals which might have 
been transferred to the Sessions Judge by the High Court.- 


4 1 O. t person convicted on a trial held 

Appeal from sentence by a SossioBs JudgB, OT aB .Addi- 
tional Sessions Judge, may appeal 


of Court of Session. 


to the High Court. 


1. Appeal from sentence of Court of Session — A conviction 
by a Sessions Judge for intentional insult to him in Court is equally 
a conviction on a trial held by the Sessions Judge and an appeal lies 
to the High Court.^ But an order of the Sessions Judge in a security 
case referred to him under s. 123 of the Code, is not a conviction on a 
trial held by him and no appeal lies to the High Court.® Where a 


* 1882 : S. 409; 1872 and 1861 — Nil. 
t 1882 ; S. 410; 1872 : Ss. 80, 270, 271; 1861 ; S. 408. 


Section 409 — Note 1 

1. (’15) AIR 1915 A11101(102):.37 All 286: 16Cr.L.J. 316, Emperor y. Abdul Bazyak^ 
See also S. 193 Note 6’. 

2. (’34) AIR 1934 Pat 114 (115, 116) : 35 Cri L Jour 1167, Eedarnath Saliay v. 
Emperor. (Unless the contrary is directly expressed.) 

Section 410 — Note 1 

1. (’68-69) : 4 Mad H CB Or 146 (147, 148), In re Chappu Menon. 

2. (’83) 9 Cal 878 (879), Ghand Khan v. Empress. 

See also S. 123 Note 20 and S, 406 Note 4, 


Section 909> 


Section 410- 
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Section 410 Sessions Judge, acting under s. 428, causes additional evidence to be 
Motes 1-2 taken in an appeal and then convicts the accused, the latter is not 
convicted on a trial held by a Sessions Judge and no appeal lies to 
the High Gourt.^ 

A Judge of the Court of the Judicial Commissioner of Sind sitting 
in a Sessions trial is a Sessions Judge for the purposes of this section.'* 
The High Court of Bombay has power to hear appeals from a conviction 
by the Agent of IMewav, under the special jurisdiction conferred on the 
said High Court hy Rule 44 of the Bombay Act, ii of 184G.® The High 
Court of Calcutta has no jurisdiction to hear appeals from Chittagong 
Hill Tracts, as those tracts have been removed from the operation of 
the existing civil and criminal jurisdiction.® 

For the meaning of ‘High Court’ in regard to appeals by European 
British subjects, see section 4 (i) (j) of the Code.^ 

Where a case has been submitted to the High Court under S. 374 
for confirmation and the High Court has pronounced a decision thereon, 
no appeal is open to the accused subsequently from the order of the 
Sessions Judge.® 

As to the matters on which an appeal is admissible, see S. 418 and 
Notes thereunder. 

2. Trial held by Assistant Sessions Judge — Judgment pronounced by 
Additional Sessions Judge — Forum of appeal. — See Section 404 Note la. 


Section 411 


4-11 Any person convicted on a trial held by 
Appeal from sen- Presidency Magistrate may appeal 
MSi^rate?*' to the High Court, if the Magistrate 
has sentenced him to imprisonment for a term 
exceeding six months or to fine exceeding two 
hundred rupees. 


* 1882 ; S. 411; 1872 and 1861 — Nil. 


3. (1900) 27 Gal 372 (375, 376) : 4 C W N 497, Qiiccn-Empress v. Ishak. 

(’71) 15 Sntb W E Cr 33 (34) : 6 BengL E 483, rc Dhunohur Ghosc. 

[But see (1865) 2 Suth W E Gr 13 (14, 19, 24), Queen v. Molicsli Clmndcr, (Case 
under S. 422 of 1801 Code — No longer law — See 27 Cal 372.)] 

See also S. 428 Note 10. 

4. (’39) AIE 1939 Sind 209(211) : 41 Cri LJour 28 ; ILE (1940) Ear 249, Sliewa- 
ram Jeiltanand v. Emperor. (An appeal lies to the Judicial Commissioner’s 
Court against convictions and sentences passed by a Judge of the Judicial Com- 
missioner’s Court, sitting in its Sessions Court jurisdiction with a jury only on 
a point of law.) 

•(’25) AIR 1925 Sind 249 (250, 251, 253) : 19 Sind L R 309 : 26Cr.L. J. 562 (FB), 
Haji Khuddbux v. Emperor. (The deSnition in S. 266, Criminal P, C., does not 
apply to chapter 31.) 

.5, (’17) AIR 1917 Bom 224 (226) : 41 Bom 657 : 18 Cri L Jour 817 (FB), Nazar 
Mahomed v. Emperor. 

6. (1900) 27 Cal 654 (654), Empress v. Sonai Mugh, 

7. (’10) 11 Cri L Jour 723 (724) : 8 Ind Gas 873 : 13 Oudh Gas 335, Thomas v. 
Emperor. (Before the amendment of S. 4 (1) (j) in 1923 the Court of the Judicial 
Commissioner of Oudh was not a High Court for the purposes of an appeal by a 
European British subject from a conviction' by a Sessions Judge.) 

8. (’67) 1867 Pun Re No. 33 Cr, p. 55 (55), Crown v. Soojan Singh, 

’See also S. 375 Note 4. ’ • - 
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1. Appeal from Presidency Magistrate. — The imprisonment 
for a term exceeding six months in this section has reference only to 
the substantive term of imprisonment, and does not include the 
imprisonment 'U'hich may be contingent on default of payment of fine.^ 
A substantive sentence of imprisonment for a term of six months 
•cannot, therefore, be combined with any term of imprisonment imposed 
in default of payment of fine for claiming a right of appeal.’ Where 
the sentence does not contain any one of the punishments specified in 
the section, no appeal lies,® Concurrent sentences against the accused in 
the same trial cannot be aggregated to bring the ease under the section.^ 

In a case where a Presidency Magistrate proceeds under s. 5G2 and 
passes an order for release of the accused on furnishing security for 
> :good behaviour thereunder, the question arises whether an appeal lies 
from such an order. It has been seen in Note 1 to S. 407 that the 
. absence of a sentence is no bar to an appeal from a conviction which 
underlies an order under s. 562. But under the strict terms of S. 411 no 
. appeal can lie from a conviction by a Presidency Magistrate unless it 
is accompanied by one or the other of the sentences specified in the 
.-section. The answer, therefore, in the case under consideration is that 
no appeal lies.® 

Where the sentence, one of imprisonment, is within the appealable 
limit, an appeal lies although the offender is ordered to be confined 
in a juvenile jail.® 


Section 411 — Note 1 

1. (’06) 33 Cal 1036 (1033, 1039) : 4 Ori L Jour 368 : 4 C L J 408, SIimU Bahn v. 
Emperor. (Sentence of eight months in default of giving security — No appeal.) 

f(’78) 2 Mad 30 (31, 32) : 1 Weir 525, In re Jotharam Davay. 

2. (’96) 20 Bom 145 (145), Empress v. Sari Savba. 

• (’78) 2 Mad 30 (31, 32) : 1 Weir 525, In re Jotharam Davay. 

(’89) 16 Cal 799 (801), Schein v. Empress. 

. 3, (’37) AIR 1937 Bom 336 (336) ; 38 Cr.L.J. 985, SotiramBhiJeoba v. Emperor. 
(Sentence of whipping — No appeal — It cannot be assumed that sentence of 
whipping was passed in lieu of an appealable sentence.) 

■ (’37) AIR 1937 Cal 413 (413) : 38 Cri L Jour 876 ; I L R (1937) 1 Cal 123, Kali 

Kwnar Hitter v. Emperor. (Sentence of six months’ imprisonment — No appeal.) 

• (’09) 10 Cri L Jour 255 (256) ; 3 Ind Cas 285 (Bom), Datta Bam v. Emperor, 

(One day’s simple imprisonment and a fine of Rs. 150 — No appeal.) 

• (’15) AIR 1915 Bom 61 (61) : 39 Bom 553 : 16 Cr.L.J, 585, Emperor';. Goodliew, 

(Simple imprisonment for a day and forfeiture of pay of two days — No appeal.) 
' (’05) 2 Cal L Jour 45n, Max Minch v. Emperor. (Imprisonment for one day and 
Rs. 200 fine.) 

• 4. (’12) 13 Cri L Jour 787 (788) : 17 Ind Cas 531 (Cal), Suhnandan Singh v. 

Emperor. (Two concurrent sentences of six months each — It is only a single 
sentence of six months.) 

■ See also S. 35 Note 16, 

. 5. (’37) AIR 1937 Cal 413 (414) : 38 Cri L Jour 876 : ILR (1937) 1 Cal 123, Kali 
Kumar Mitter v._ Emperor. (Presidency Magistrate sentencing accused to six 
. months' rigorous imprisonment — Co-accused bound over under S. 562 — Appeal 
does not lie under S. 411 — Appeal also does not lie under S. 415A as order 
. under S. 562 is not itself appealable.) 

- (’32) AIR 1932 Cal 488 (488) : 33 Cri L Jour 639, S. Birhs v. Emperor. 

See also S. 562 Note 19. 

••6. (’25) AIR 1925 Bom 147 (147) ; 26 Cr.L.J. 454, Mahomed Boshan';. Emperor, 


Section 411 
Note 1 


on,. 140 
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Section 512 4 1 2.^' Notwithstanding anything hereinbefore 

No appeal in cer- contained, where an accused person 

tarn cases when ac- i t j j Mi. ^ 

cused pleads guilty, has pleaded guilty and has been con- 
victed by a Court of Session or any Presidency Magis- 
trate or Magistrate of the first class on such plea, there 
shall he no appeal except as to the extent or legality 
of the sentence. 

1. Scope of bar under the section. — The principle underljnng 
the provision is that a plea of guilty by the accused person operates as 
a waiver of his right to question the legality of the conviction based 
on such a j)lea.^ But, before the bar of this section can be applied 
against a convicted person, the plea of guilty must be really such a 
plea. For instance, a plea which only amounts to an admission of facts 
alleged and not of the offence,^ or a plea of guilty based on a mis- 
conception of the law of criminal liability,® or on a misconception of 
one’s right in property or in answer to a charge defectively framed 
and not properly explained to the accused, is really a plea of not 
guilty. Again, it is only in cases where the Court has accepted the 
plea of guilty and has convicted the accused person on such flea that 
the right of an appeal from the conviction is taken away.® But once 
the Court has in its discretion accepted the plea, such discretion cannot 
afterwards be attacked as improperly exercised so as to affect the 
provisions of this section.®^ 

A plea of guilty with regard to previous convictions equally 
precludes the appellate Court from re-opening the question of the 
previous convictions in appeal.® 

As a rule, an appeal cannot be admitted on the question of 
sentence only. But this section creates an exception to the rule in 
cases where the conviction has taken place on an admission of guilt by 

* 1882 ; S. 412; 1872 ; S. 273; 1861— Nil. 

Section 412 — Note 1 

1. (’20) AIH 1920 Cal 522 (522) : 21 Cr. L. J. 547, Emperor v. Akuh Ali. (Plea o£ 
guilty must be taken in connection with written statement.) 

(’80) 5 Bom 85 (87), Empress v. Jafar M. Taldb, 

(’28) AIR 1928 Rang 49 (49) : 5 Rang 710:29 Cr.L. J. 115, Emperor v. Nga Lu Gale.- 
{Sec (’66) 5 Suth W E Cr 52 (52), Queen v. Eurinoo KurmeeQ 

2. (’19) AIR 1919 Boml60(160):43 Bom 842:20 Cr.L.J.684,iU'7frorjiRa5r7«mo{72. 
V. Emperor. (Whether on admitted facts the accused is liable is a question of law.) 

3. (’20) AIR 1920 Cal 522 (523) : 21 Cr. L. J. 547, Emperor v. Akiib Ali. 

(’69) 11 Suth W R Cr 53 (53), Queen v. IlittunGhowihry. (Followed in AIR 1920’ 
Cal 522.) 

4. (’31) AIR 1931 All 265 (266) : 53 All 437 : 32 Cr. L. J. 576, Emperor v. Sat 
Narain. (Case under S. 380, 1, P. C.) 

4a. (’93-1900) 1893-1900 Low Bur Rul 328 (328), Nga Nge v. Queen-Empress. 

5. (’09) 10 Cri L Jour 325 (340) : 3 Ind Cas 625 (Cal), Klmdiram v. Emperor.. 
(Evidence taken and conviction on evidence.) 

(’31) AIR 1931 Bom 195 (196, 198) : 32 Cr.L.J. 719 (F B), Emperor v. Janardhan. 
Kashinath. (Do.) 

5a. (’34) AIR 1934 Pat 330 (334) : 35 Cr.L.J. 1322 : Shyama Gharan v. Emperor- 

6. (’08) 9 Cr. L. J. 56 (59) : 4 Nag L R 163, Emperor v. Kissan Yessu. 
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the accused person/ In the latter case, the accused is entitled to Section ii2 
question in appeal the sentence of the lower Court and the sentence Note 1 
only, either on the ground that the extent of the sentence is beyond 
what the circumstances of the case required or that the sentence is 
illegal as not authorized by law.® Where on the plea of guilty of the 
accused the Court, proceeding under s. 562 of the Code, releases him on 
recognizance and passes no sentence at all, the right of appeal is 
absolutely barred.® 

The principle of this section would seem to apply to criminal 
revision also.^® 

For a special case of the right to airpeal against the conviction 
notwithstanding a plea of gtiilty, see section 489, sub-section (6), and the 
undermentioned case.” 

4 1 3.'"' Notwithstanding anything hereinbefore Section 513 
No appeal in Contained, there shall he no appeal by 

petty cases. ^ convicted person in cases in which a 

Court of Session passes a sentence of imprisonment 
not exceeding one month only, or in which a Court 
of Session or District Magistrate or other Magistrate 

• 1882 s S. 413; 1872 ; S. 273; 1861 : S. 411. 

7. (’31) AIE 1931 Pat 351 (351): 32 Or. L.J. 1017, EijVmv. Emperor. (A restriction 
■ order for admission of a criminal appeal on the ground of sentence only is nltra 

vires.) 

(’14) AIK 1914 Cal 276 (277) : 41 Cal 406 : 14 Cri L Jour 485, Nafar SlicilcJi v. 

Emperor. (Do.) 

(’95) 1895 Kat 826 (827), Empress v. Dagdu Gangaram. (Do.) 

(’98) 22 Bom 759 (760), Queen-Empress v. Ealu. (Corresponding section of the 
Code of 1882 did not include a conviction by a Magistrate of the first class.) 

(’98) 1898 Kat 954 (954), Empress v. Govind Baghii. (Do.) 

See also S. 407 Note 1, S. 421 Note 1 and S. 423 Note 7. 

8. (’80) 5 Bom 85 (87), Empress v. Jafar it/. Talab. (Case under Presidency 
Magistrates’ Act, 4 of 1877.) 

(’98) 22 Bom 759 (760), Queen-Empress v. Kalu. 

9. (’17) AIK 1917 Lah 413 (413) ; 1917 Pun Ke No. 20 Cr : 18 Cri L Jour 401, 

Hayata v. Emperor. 

(’31) AIK 1931 Sind 151 (151, 152) : 25 Sind L K 337 : 32 Cr.L.J. 1142, Tegtcmal 
Jagnmal v. Emperor, (Although other accused in the case have been convicted 
and given appealable sentences — See S. 415A.) 

10. (’20) AIE 1920 Cal 522 (522) : 21 Cr. L. J. 547, Emperor v. Ahuh Ali. 

(’07) 6 Cr, L. J. 153 (154) : 1907 AWN 204, Emperor v. Puttan Lai. 

(’27) AIE 1927 Bom 67 (67) : 27 Cr. L. J. 1148, Emperor v. Chunilal Sargovan. 

[See also (’96) 19 Mad 209 (210) : 1 Weir 850, Queen-Empress v. Bhasliyam Ghetty. 

(Prisoner in revision denied factum of plea of guilty — Held his own affidavit to 
that eSect not enough — But that valdl must file affidavit.)] 

[See however (’30) AIK 1930 Kang 349 (350) : 32 Cri L Jour 206, Ali Hossein v. 

Emperor. (The High Court in revision is not bound by S. 412, Criminal P. C., 
but may examine the record for the purpose of seeing whether the plea was 
based on proper conception of the facts.)] 

11. (’35) AIK 1935 Kang 49 (50) ; 36 Cr. L. J. 336 (337) : 12 Rang 616, NgaYwa 
V. Emperor. (Accused convicted on his plea of guilty — ^Notice to show cause why 
sentence should not be enhanced — Accused held entitled to appeal both against 
his conviction and sentence.) 
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Section 413 
Notes 1-2 


of the first class passes a sentence of fine not 
exceeding fifty rupees only. 

Expilanatmi: — There is no appeal from a 
sentence of imprisonment joassed by such Court or 
Magistrate in default of payment of fine when no 
substantive sentence of imimisonment has also been 
passed. 

Synopsis 


1. Legislative changes. 

2. Scope of sections 413 to 415A. 

3. Order under section 562. 

4. “Passes a sentence." 

5. “Sentence of fine." 


6. Combination of sentences for 

purposes of an appeal. See Note 1 
under S. 415. • 

7. “By a convicted person." 

8. “Explanation” to the section. 


Othei' Toincs ( miscellaneous) 


Co-accused — Non-appealable sentence. 
See Note 7. 

Compensation under Section 22, Cattle 
Trespass Act — Not final. See Note 5. 

First non-appealable sentence — Subse- 


quent addition to make it appealable. 
See Note 4. 

Order under Section 31, Court-fees .\ct 
— Not fine. See Note 5. 

Strict construction of the section. See 
Note 3. 


1. Legislative changes. 

Amendments made in 1923 — 

(1) Tlie M'ords “or the District Magistrate or other Magistrate of the 
first class’’ appearing after the words” Court of Session” in the 
first paragraph of the section and the words “or of whipping only” 
at the end of the paragraph were repealed by the Criminal Law 
Amendment Act, xii of 1923. 

( 2 ) The words “in which a Court of Session or District Magistrate or 
other Magistrate of the first class passes a sentence” were inserted 
between the words “only, or” and “of fine” in the first paragraph 
of the section by the said Act xil of 1923. 


2. Scope of sections 413 to 415A. — Sections 413 to 4ioA 
have to be read together. Sections 413 and 414 enact certain exceptions 
to the right of appeal given by Ss. 403 and 410. Section 418 takes away 
the right of appeal in certain petty cases and S. 414 in certain convictions 
in summary trials. Sections 415 and 415A are added by way of proviso. 
Explanations to Ss. 413 and 415 are intended to remove possible doubts 
in the construction of those sections.’^ 

In order that S. 413 may apply it is necessary to see whether the 
sentence is one not exceeding the limit prescribed by the section and 
whether it is passed by a Court of the class mentioned in the section. 
If these two conditions are satisfied the section would apply, although 
the sentence is passed under s. 349 or S. 330 of the Code.^ 


Section 413 — Note 2 

1 . (’ll) 12 Ori L Jour 389 (389, 390) : 33 All 510 : 11 1. C. 253, Alam y. Emperor. 
(This case is confined to S. 415 nnd was before S. 415A was enacted.) 

2. (’37) AIB 1937 Gal 394 (396) ; 38 Or. L. J 990 ; I L R (1937) 2 Cal 469, Kisliorc 
Smgh V. Emperor. (Sentence of fine below fifty rupees passed by First Class 
Magistrate in a case submitted to him under S. 349 — No appeal.) 
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The restrictions on appeal laid down in s. 113 have now been made 
applicable to European British subjects by the repeal of S. 41G. 

3, Order tinder section 562. — It has been already noticed in 
S. 107 Note 1 that an appeal lies from an order under S. 5G2, notwith- 
standing the absence of any sentence against the accused. In view of 
the fact that S. 113 bars an appeal in cases of slight sentences, can it 
bo maintained that an appeal lies where there is no sentence at all ? 
The answer is that an appeal docs lie and that the restrictive provi- 
sions of S. 113 are not applicable to the case.* Anj' restrictive provision 
on the right of appeal must be strictly construed and in favour of the 
subject.- On a strict construction of S. 113, an appeal is barred only in 
the specific cases mentioned therein. The section cannot bar the right of 
appeal existing in respect of cases not falling within its specific tenns.^ 

4. "Passes a sentence. ” — Once a sentence exceeding the limits 
prescribed by the section is passed, an nppe.il will lie, as of right, 
whether the sentence was legal or not. Where, for example, a Magis- 
trate passes a non-appealablo sentence at first and subsequently adds 
to it so ns to make it appealable, an appeal lies from such a sentence 
and the appellate Court cannot strike out tlie added sentence and 
decline to go into the merits of the whole appeal on the ground that 
the original sentence was not appealable.* 

Where a trial is commenced before a second class Magistrate and 
after the conclusion of evidence ho is invested with first class powersi 
a sentence of fine not exceeding fifty rupees passed by such Magistrate 
is one ‘passed’ by a first class Magistrate and is not appealable under 
this section.- 

6. "Sentence of fine." — An award of compensation under s. 22 
of the Cattle Trespass Act, I of 1871, is not a sentence of fine within 
the meaning of this section.* iSimilarly, an order under S. 64CA of the 

Note 3 

1. (’2G) AIR 192G Bom 382 (383): 27 Gr,liJ.8lS,MadJiavEaghvcn(lrav.Empcror. 
(’04) 1 Cri Ii .Tonr 1098 (1099) : 1901 Pun Rc No. 24 Cr, Eiiipcrorw Manohar Das. 

2. (’31) AIR 1931 Cal G12 (C43) : 59 Cal 19 ; 33 Cr.L.J. 90, .47, n War ^Hiv. Emperor. 
(Separate Eontonccs each ol rupees forty in the same trial — Appeal lies.) 

3. [See (’24) AIR 1924 .Ml 7G5 (705) : 4G All 828 ; 25 Cri L .Tour 1244, Uiralal v. 
Emperor. (S. 413 only says in what cases ajipcal docs not lie — It does not say in 
what cases appeal lies — It does not bar an appeal under S. 408 from an order 
under S. 5G2.)] 

Note 4 

1. (’ll) 12 Cri L Jour 431 (431): 11 Ind Cas G15 (Bom), Emperor v. Kcshavlal. 
(Additional sentence imposed at the request of the accused.) 

(’ll) 12 Cri L .Tour 402 (402) ; 35 Bom 418 : 11 1. 0. 58G, Emperor v. Kcshavlal. 
(Additional sentence imposed without jurisdiction.) 

[See (’93) 20 Cal 483 (48G), Jalra Shcleh v. Bcazal Shcleh. (Imposition of non- 
appealable sentences instead of appealable sentences in proper cases deprecated.)] 
See also S. 423 Note 3. 

2. (’40) AIR 1940 Cal 540 (542) :ILR (1940)1 Cal 519: 44 C W N G77 (G79), Be joy 
Kumar Kundu v. Sita Nath Kundu. 

Note 5 

1. (’22) AIR 1922 Bom 191 (191) : 4G Bora 68 : 22 Cri L Jour ()2i, Barthol Burning 
Bodrilis v. Papa Dada, (And S. 413 has no application.) 

[See (1900) 27 Ca\Q22{il22);SCVi'Nd2,BhagiralhiNaih'v.GangadarMahantij,'] 


Section 413 
Notes 2-S 
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Section $13 
Notes 5-8 


Section $1$ 


Code, directing payment to the complainant of the court-fee paid by 
him on his complaint was held not to he a sentence of finer In such 
cases, the fact that the amounts are to be collected as if they were 
fines, is immaterial. 

6. Combination of sentences for purposes of an appeal. — See Note 1 
under Section 415. 

7. “By a convicted person.” — For the law as to the right of 
appeal by a co-accused who has been awarded only a uon-appealahlo 
sentence in the same trial, see Notes under s. 415A. 

8. “Explanation” to the section. — Under the Code of iSGi 
there was an appeal when the sentence fixed a teriP. of imprisonment 
exceeding one month in default of payment of fine of less than fifty 
rupees.^ This is altered now. 


4- 1 4-.'“' Notwitbstandirig anything herein- 

No appeal from certain hefoie Contained, there shall he 
summary convictions. qq aiipoal hj a convicted peison 

in any case tried summarily in vrhich a Magistrate 
empowered to act under section 260 passes a sentence 
of fine not exceeding two hundred rupees only. 

Synopsis 

1. Legislative changes. 

2. European British subjects. 

3. “Magistrate empowered to act under section 260.” 

4. “Passes a sentence of fine.” 

5. Combination of sentences. See S. 415 Note 1. 

Other Topics (miscellaneous) 

Addition of other pcunlties to fine. See Illegality in trying a case as summary, 

Note 4. See Note 3. 

Conviction by Bench of second or third . „ t-, i c 

class Magistrates — Not within the Repeal of Section 416 — Effect. See 
section. See Note 3. Note 2. 

1. Legislative changes. — The words “of imprisonment not 
exceeding three months only or” after the words “pass a sentence” 
and the words “ or of whipping only” at the end of the section were 
omitted by the Criminal Law Amendment Act, xn of 1923. By these 
amendments, cases in which a sentence of imprisonment or whipping 
has been passed, have been made appealable.^ 

• 1882:8.414; 1872 : S. 274, para. 1; 1861 — Nil. 

2. (’37) 42 C W N 760 (760), Atul Chandra Modah v. Emperor. (Sentence of fine 
of Rs. 50 and direction to pay costs of Court-fee on complaint — No appeal.) 

The folloiving cases arc decided with reference to S. 31 of the Court-fees Act 
which was repealed by Act 18 of 1923 and incorporated as S, 546A, Gr P. C. 

(’93) 20 Cal 687 (689), Madan Mandul v. Haran Chose. 

(’09) 9 Cri L Jour 83 (83) : 31 Mad 547, Emperor v. Maddipatla Subbarayndic. 
(’94) 1 Weir 724 (724), In re Para Muniyan. 

See also S. 33 Note 4 and S. 546A Note 3. 

Note 8 

1. (’72) 1872 Pun Re No. 3 Cr, p. 3 (3), Fattah v. Mahomed Dm. 

[Sec (’66) 3 Bom H 0 R Cr 15 (15), Beg. v. Shanhar Yeiihaji.'] 

Section 4 1-4 — Note 1 

1. See (’29) AIR1929Pnt716(716):30Cr.L.J.869, /upadis/t Prasad y. Emperor. 
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2. European British subjects. — Under s.4iG of the Code, now 
repealed, it was laid down that the provisions of S. 414 did not apply 
to European British subjects.* 

3. "Magistrate empowered to act under section 260.” — 
This section embodies another exception to the right of appeal. It 
talvcs away the right of appeal in cases tried summarily under S. 2C0 of 
the Code where the sentence is one of fine not exceeding Es. 200 only. 
The restriction in this section apjdies only to convictions by a Jlagis- 
trate or a Bench of Magistrates of the first class to whom alone S. 260 
has reference.* Any conviction, therefore, by a Bench of Magistrates of 
the second or third class is appealable under S. 407 and is not affected 
by this section." 

The jurisdiction to try a case summarily must be validly exer- 
cised. A Magistrate cannot deprive an accused person of his right of 
Appeal by trying a case summarily without having the power to do so.® 

As to the constitution and powers of a Bench of ^lagistrates, see 
section 15. 

5'. " Passes a sentence of fine. ” — The bar under this section 
•operates only when the specific non-appealable sentence mentioned in 
the section is awarded. Whore, therefore, no sentence is passed at all, 
as for example, an order under S.5G2 is passed,* this section has no 
apiilication and an appeal lies from the conviction. See also Notes 
under S. 407. So also, when the sentence is any other than of a “fine 
not exceeding Es. 200 only,” the right of appeal is not taken away. A 
sentence of fine of Es. GO coupled with suspension of license under the 
Motor '\'^ehicles Act is not a sentence of fine only within the meaning 
of this section and an appeal is not barred.® Similarly, to a case whore, 
in addition to a non-appealable sentence, a further order to furnish 


Note 2 

1. (’06) 3 Cri L Jour 433 (437) : 12 Bur L B 59, Naraijanswamij v. A. 

Note 3 

1. (’86) 9 Mad 36 (37) : 2 lYcir 460, Qticen-Emprcss v. Narayansami, 

{See (’83) 9 Cal 96 (97) : 11 C L B 423, Ilavaldar Roy v. Jagu Mean, (A Bench 
of Magistrates consisting of an Assistant Magistrate with second class powers and 
t'wo or more Honorary Magistrates is a Bench with first class powers as per 
Government order in Calcutta.)] 

2. (’86) 9 Mad 30 (37) : 2 Weir 460, Queen-Empress v, Narayansamy, 

3. (’79) 4 Cal 18 (19) ; 3 C L B 44, Empress v. Golam Mahommad. (Magistrate 
is not entitled to split up an offence for giving himself summary jurisdiction.) 

(’32) AIB 1932 Lah 188 (189) ; 33 Cr. L. J. 108, Robert John Bradley v. Emperor, 
(Summary trial by Magistrate not empowered.) 

Note 4 

1. (’40) AIB 1940 Bang 223 (223, 224) : 1940 B L B 381, Shanlear Suhul v. The 
King, (Person convicted need not wait for passing of sentence.) 

(’24) AIB 1924 All 765 (766) ; 46 All 828 ; 26 Cr.L.J. 1244, Kira Laly, Emperor, 
(’09) 11 Cr.L.J. 152 (153); 4 I, C. 1027 (1028): 5 L.B.B. 129,iiraC/(if Sm y. Emperor, 
(’04) 1 Cr.L.J. 543 (545) : 1904 Upp Bur Bui Or. P. C. 7 : 10 Bur L E 321, Mi Shwe 
Nyun V. Emperor. 

See also S. 662 Note 19. 

2, (’33) AIB 1933 Bang 329 (330) : 35 Cr.L.J. 116, Garanand Smgli y. Emperor. 
(The order of suspension is part of sentence.) 


Section 414 
Notes 2-4 
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Section 515 
Notes 5-S 


Section 515 


securitj' for good behaviour is passed, this section has no application.® 
But an order of confiscation under the Excise Act in addition to a 
non -appealable sentence has been held not to make the case appealable,*' 
5. Combination of sentences. — See Section 415 Note 1, 


415 An appeal may be brought against any 

Proviso to sections Sentence referred to in section 413’ 
413 and 414. or scction 414 by 'vrhich any two or 

more of the punishments therein mentioned are- 
combined, but no sentence which would not otherwise- 
be liable to appeal shall be appealable merely on the- 
ground that the person convicted is ordered to find 
security to keep the peace. 

Explanation. — A sentence of imprisonment in 
default of payment of fine is not a sentence by which 
two or more lounishments are combined within the 
meaning of this section. 

Synopsis 

1. Combination of sentences. 

2. Order for security to keep the peace. 


Other Topics (miscellaneous) 


Amendment in 1923 o£ Sections 413 and 
414 and not of Section 41-5 also — Effect. 
See Note 1. 

Combination of two sentences of fine. 
See Note 1. 


Concun-ent sentences — Aggregation, 
See Note 1. 

Security for good behaviour under section 
31A of Enngoon Police Act, See Note 2. 
Sentences in same trial and not separate 
cases. See Note 1. 


1, Combination of sentences. — It has already been seen in 
Note 2 to S. 413 that S. 415 is intended by the Legislature as a proviso- 
or an explanation to Ss. 413 and 414, S. 415 has not been altered by the 
Amending Act of 1923 and remains as it stood before, Ss. 413 and 414 
-were amended in 1923. In understanding the meaning of S. 415 it 'will, 
therefore, be necessary to notice how the law stood under ss. 413 and 
414 before their amendment. The old s. 413 laid down that no appeal 
lay in cases in which a sentence of imprisonment not exceeding one 
month only or of fine not exceeding Es, 50 only or of whipping only 
was j)assed. The old S, 414 also contained the same three kinds of 


* 1882 ; S. 415; 1872- : S. 274; 1861 — Nil. 


3. (’09) 9 Cr.L.J. 308 (370) : 4 Low Bur Eul 359, Eathan v. Emperor. (Security 
for good behaviour on conviction for an offence is not provided for in Criminal 
Procedure Code — Such an order in this case was passed under S. 31A of Eangoon 
Police Act.) 

4. (1900-02) 1 Low Bur Eul 3 (4), Queen-Empress v. Tagarajan. (Such an order 
is not part of sentence.) 

[See (’77) 3 Cal 366 (369) : 1 G L E 442, Empress v. Baidanath Das, (Confiscation 
under k 49, Act 21 of 1856 (Country spirits) — Not part of sentence.)] 

[Sec also (’66) 3 Bom H C E Cr 12 (14), Beg. v. Jivan Usma7i — [Qumre. Con- 
fiscation of cotton under Bombay Cotton Frauds Act, 9 of 1863, whether part of 
sentence,)] 
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alternative punishments. It followed that if each of the two sections 
harred an appeal only in case there was a sentence, either of a petty 
imprisonment only or of a petty fine only or of whipping only, the 
right of appeal w'as not taken away when any two or more of the 
alternative punishments were jointly awarded, though each of the said 
joint punishments, taken by itself, was of the extent not appealable 
under the said sections.^ This position was only made clear in S. 415. 
The words “any two or more of the punishments therein mentioned” 
in that section were clearly referable to any two or more of the 
punishments of imprisonment, fine and w'hipping mentioned in Ss. 413 
and 414 as they stood before the amendment in 1923. 

Now by virtue of the amendment in 1923, the punishment of 
whipping is taken out of ,S. 413 and whipping as well as imprisonment 
are taken out of S. 414. But the words “any two or more of the 
punishments therein mentioned” have been retained in s. 415. In view 
of the fact that now S. 414 mentions only one punishment, what is the 
meaning of the words “any two or more of the punishments therein 
mentioned” in this section ? It can very well be urged that those 
words, while meaning punishments of the two kinds mentioned in 
S. 413, also include several punishments of the same hind mentioned 
in Ss. 413 and 414. This view derives support from the fact that Ss, 413 
and 414 say that no appeal lies from a sentence of fine, etc., thus 
implying that if there are two or more sentences of fine, etc., the bar 
will not apply. When there are two or more such sentences, it does 
not matter if the aggregate of those sentences does not exceed the limits 
of duration or amount fixed by Ss, 413 and 414. It has, thus, been held 
by the Chief Court of Oudh^ that a person convicted under S, 447 of 
the Penal Code, and S. 24 of the Cattle Trespass Act, and fined Es. 50 
and Es. 20 respectively by a Magistrate in the exercise of summary 
powers, was not deprived of the right of appeal by the terms of S. 414, 
on the ground that two punishments of the nature mentioned in S. 414 
have been combined. In a Calcutta case,® the High Court accepted the 

Section 415 — Note 1 

1. (’ll) 12 Cri L Jour 389 (389, 390) : 33 All 610 : 11 1 C 263, Alam v. Emperor. 
(Imprisonment for one day and Es. 50 fine — ^Held appeal lay — It is not necessary 
that the accused must have actually suffered imprisonment to claim right of appeal.) 

(’79) 3 Cal h Eep 511 (512), Empress v. Haradhaii Tamuli. (Bs, 20 on one charge- 
and imprisonment for one month on another — Appeal lay as to -whole.) 

(’69) 1 N W P H 0 E 302 (303). (Imprisonment for one month and Es. 40 fine.) 
(’78) 2 Cal L Eep 511 (512), In re Shcr Mahomed. 

[See (’02) 1902 Pun L E No. 45 Or, p. 170 (171), Crown v. Bura, (Imprisonment 
for one month and -whipping under old section.) 

(’78) 3 Cal L E 4057t (405n), Mohesh Mnndul v. Bholanath. (An order against 
accused persons jointly and severally for payment of money to the complainant 
is not a “fine” imposed against the accused. Such order added to an imprison- 
ment of one month will not make the case appealable.)] 

2. (’37) AIE 1937 Oudh 624 (627, 528) : 38 Cri L Jour 1062 : 13 Luck 618, Malerand 
Singh v. Ganga. (Punishment includes punishment of the same kind also.) 

(’32) AIE 1932 Oudh 27 (28) : 7 Luck 501 : 33 Cr.h. J. 278, Kandhaiv. Emperor. 

3. (’31) .4IE 1931 Cal 642 (643) ; 59 Cal 19 : 33 Cri L Jour 90, Ahabbar Ali v. 
Emperor. (It is to be noted, however, that the aggregate of the two fines in this 
case was more than Bs. 50 although this aspect does not appear to have influenced 
the decision.) 


Section $15 
Notel 
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Notes 1-2 


contention that S. 413 mentions only a sentence of fine, etc., and does 
not, therefore, affect a case of two or more sentences of fine. In the later 
Calcutta cases* however, the above contention was rejected and it was 
held, that two sentences of fine must, in the aggregate, be above Es. 50 
in order to avoid the bar of S. 413. This view has also been held by the 
Bombay,® Madras® and Nagpur^ High Courts and by the Sind Judicial 
Commissioner’s Court.® It is submitted that the latter view, though it 
might be unexceptionable under the old ss. 413 and 414, fails to take 
into consideration the inevitable effect of construing S. 415 read with 
Ss. 413 and 414 as they stand at present. 

A combination of sentences will give a right of appeal onl3'^ if the 
sentences are in the same trial and not in separate cases.® 

On the question whether concurrent sentences of imprisonment 
■can be aggregated under S. 415 for escaping the bar of S. 413 and S, 414 
■(as it stood before the amendment) there was a difference of opinion. 
In some eases it was hekB® that such sentences could not be aggregated 
and in others that they could. The amendment in 1923 of S. 35 of the 
Code has now settled the point by upholding the former view. 

2, Order for security to keep the peace. — The section saj^s 
that the fact of a convicted person being ordered to furnish security to 
keep the peace will not alter the non-appealable nature of the sentences 
mentioned in Ss. 413 and 414.* In a case decided by the Eangoon High 
Court,® where in a summary trial an accused person was convicted and 
sentenced to three months imprisonment and was also ordered to give 
security for (jood behaviour under S. 31A of the Rangoon Police Act, it 
was held that an appeal lay under S. 408 and that the right thereto was 
not taken away by S. 414 (as it stood before the amendment) on the 


4. (’39) AIE 1939 Cal 274 (274, 275) : 40 Cri L Jour G52 : I LE(1939) 1 Cal 325, 
Kali Gharan Sardar v. Adhar Mandal. 

(’32) AIE 1932 Cal 551 (552) : 59 Cal 1131 : 33 Cri L Jour 704, Nawab Ali Haji 
V. Joiiiah Bihi. (Two sentences of fine of Es. 20 and Es. 15 against an accused 
and of Es. 20 and Es. 30 against another — Held appeal barred.) 

5. (’26) AIE 1926 Bom 416 (416) : 27 Cri IjJom92Q,ShidlvigappaGnrulingappa 
V. Evipcror. (Two sentences of fine of Bs. 50 and Es. 30 — It was held that there 
was one sentence of fine exceeding Es. 50.) 

6. (’40) AIE 1940 Mad 111 (112) ; 41 Cri L Jour 403 : I L E (1939) Mad 1035, In 
re VcnJcataraviapi/a. 

7. (’40) AIE 1940 Nag 264 (26-5) : 41 Cri L Jour 544, Provincial Government v. 
Bhivravi Nanhya. (Case under S. 414.) 

8. (’36) AIE 1936 Sind 40 (40) : 37 Cr. L. J. 455, Emperor v. HemandasDevansingh. 
(Case under S. 414.) 

9. (’66) 6 Suth W E Cr 51 (51, 52), Queen v. Morlcy Shcilzli. 

(’68) 10 Suth W E Cr 3 (4) : 1 Beng L E A C Cr Z,Queenv.NagardiParamanilc. 

10. (’13) 14 Cri L Jour 254 (254) : 40 Cal 631 : l^lCblO,AsisSheihhY.Emperor. 
(’21) AIR 1921 Cal 152 (152) : 23 Cri L Jour 225, Ahdxil Jabbar v. Emperor. 

(Magistrate of first class — Concurrent sentences of one month for each oSence — 
S. 413 held to apply.) 

11. (’12) 13 Cri L Jour 877 (877) : 17 Ind Cas Abdul Khaleky. Emperor. 

(’ll) 12 Cri L Jour 391 (392) : 11 Ind Cas 255 {Cn\),BepinBcJiaryDeyv, Emperor. 

Note 2 

1. (’04) 1 Cri L Jour 1054 (1055) : 7 Oudh Cas 338, MegJm v. Emperor. 

(’35) AIE 1935 Bang 363 (363) : 36 Cri L Jour 1510 : 13 Bang 287, Emperor v. 
Nga Tun Lu. 

•See also S. 106 Note 23 and S. 123 Note 2. 

2. (’08) 9 Cri L Jour 368 (369, 370) : 4 Low' Bur Bui 359, Eailian v. Emperor. 
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ground that the said security was also ordered. It was observed that Section 515 

an appeal lay under s. 408 and that reading ss. 414 and 415 together an Note 2 
•appeal was barred under s. 415 only in cases where there was an order 
for security to 'heap the peace and not where, under a special Act, there 
is an order for security for good behaviour. 


415A. Notwithstanding anything contained 
Special right of in this Chapter, when more persons 
■cafe^sf than one are convicted in one trial, 
and an appealable judgment or order has been passed 
in respect of any such persons, all or any of the 
persons convicted at such trial shall have a right of 
•appeal. 

Synopsis 


1. Scope and object. 

la. Sections 415A and 411. 


2. Sections 415A and 412. 

3. Sections 415A and 449. 


Section 515£ 


1. Scope and object. — This section was newly introduced by 
■the Code of Criminal Procedure (Amendment) Act, XViir of 1923. It 
was intended to remove doubts that previously existed with regard to 
the right of appeal in cases where in the same trial appealable and 
non-appealable sentences were passed against different accused. In 
•some cases, the Courts were of opinion that the accused against 
whom a non-appealable sentence was passed was also entitled to 
•appeal,^ and in other cases it was held that such accused had no right 
•of appeal.* The controversy is now set at rest by the enactment of 
••S. 415A which recognizes the right of appeal on behalf of an accused 
person against whom a non-appealable sentence is passed in a trial in 


Section 415A — Note 1 

1. (’16) AIE 1916 All 236 (237):38AlI395;17Cr.L.J.513, LalSinghwEmpcror. 
(’16) AIB 1916 Lab 193 (194) : 1915 Pun Be No. SO Or : 17 Cr.L.J. 27, Emperor 

V. Nauraii. 

■(’16) AIE 1916 Lab 302 (303) : 1916 Pun Be No. 16 Or : 17 Cr.L.J. 173, Emperor 
V. Jaisul:U. 

(’19) AIE 1919 Pat 556 (557, 560) : 20 Cr. L. J. 545 : 4 Pat L Jour 435, Phahic 
Jha V. Emperor. (Per Atkinson, J., contra.) 

•(’20) AIE 1920 Pat 802 (803) : 22 Cri L Jour 297, Biswanalh Singh v. Emperor. 
(Even tbougb the accused bad applied to Appellate Court only to refer bis case to 
Higb Court for revision.) 

(’13) 14 Cr. L. J. 170 (171) ; 15 Oudb Cas 386 : 19 I. C. 170, Sheopalv. Emperor, 
■(’03) 9 Cri L Jour 356 (358) : 4 Low Bur Eul 354 (FB), Ba Thaw v. Emperor. 
■(’08) 9 Cri L Jour 368 (370) : 4 Low Bur Eul 359, Kathan v. Emperor. 

2. (’17) AIK 1917 All 372 (373) : 39 All 549 : 18 Cr. L. J. 001, Bholaw Emperor. 
(’17) AIE 1917 All 410 (411): 39 All 293; 18 Cr.L.J. 546, Hnsain Ehanv. Emperor. 
(’23) .AIR 1923 All 609 (609) ; 24 Cri L Jour 679, Jhagru v. Emperor. 

■(’14) AIB 1914 Mad 433 (434) : 15 Cri L Jour 371, In re Vruma Mndali. 

(’18) AIR 1918 Mad 918 (h8);40 Mad 591:18 Cr.L..J. 454, In re Venkatakrishnayya. 
(’19) .AIR 1919 Mad 1163 (1163) ; 19 Cri L Jour 623, In re Annasami Madavan. 
(’17) AIR 1917 Sind 34 (35) : 10 Sind L E 156 : 18 Cri L Jour 72, Unar Goals v. 
Emperor. 

(’70) 7 Bom H C E Cr 35 (37), Beg. v. Eahibhai. 

.(’11) 12 Cr. L. J. 63 (63) : 9 Ind Cas 340 (Mad), In re Chode Balavi Ramaswami. 
(’23) AIB 1923 Mad 95 (96) ; 24 Cri L Jour 89, In re Mittoor Moideen Hajec. 
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Section ?15A 
Notes 1-3 


w’hicli an appealable Judgment is passed against any of the accused 
persons.^ 

The Sind Judicial Commissioner’s Court has held that the words 
“appealable Judgment” and “right of aiJiDeal” in the section should be 
read together and that the extent of the right of appeal is the same in 
the case of all the co-accused. So, where an appealable Judgment is 
passed against A and there is no appealable Judgment against B, and A 
is entitled only to appeal as regards his sentence and not as regards 
his conviction, B can also only appeal as regards the sentence, if any, 
imssed against him and cannot appeal as regards his conviction,'* But 
the Eangoon High Court has held that the section confers a general 
right of appeal and that although the co-accused' (by virtue of whose 
right of appeal the other accused gets his right of appeal) can only 
appeal as to his conviction and not as to his sentence, the other 
accused can appeal as to both." 

la. Sections 5155. and 511. — a and B are Jointly tried and 
convicted by a Presidency Magistrate. A is sentenced to six months’ 
imprisonment and B is dealt with under S. 562 without any sentence 
being passed against him. A is not entitled to appeal under this section 
because under the terms of S. 411, there being no sentence against B, 
there is no appealable Judgment against B. (A himself cannot appeal 
because the sentence against him is not of the appealable level.)* 

2. Sections 5155 and 512. — a and B are Jointly tried and both 
are convicted on their plea of guilty. But no sentence is passed on A 
and he is dealt with under S. 562. But an appealable sentence is passed 
against B. Can A appeal ? No ; the reason is that B himself can only 
appeal as to the extent or legality of the sentence passed against him, 
and a’s right of appeal cannot be more extensive than that of B and 
as no sentence at all has been passed against A, he cannot ai^peal.* 

3. Sections 5155 and 559. — Where leave to appeal is granted 
under S. 449 of the Code to one of two accused persons Jointly tried by 
the High Court sessions, leave to appeal should be granted to the 
other accused also by reason of the provisions of this section.* 


3. (’31) AIE 1931 Cal 642 (643) : 59Call9;33Cr.L.J. 90,A7fa66arAZiv.S7ape7W. 
(’25) AIE 1925 Cal 329 (332) : 52 Cal 463 : 26 Or. L. J. 455, Bahadur Molla v. 

Ismail, (Even where the appealable judgment is a proceeding under S. 562.) 
(’35) AIE 1935 Mad 157 (158) ; 58 Mad 517 : 36 Cr.L. J. 589, Mayandi v. Bala. 
[See also (’26) AIE 1926 Bom 382 (382) ; 27 Cr. L. J. 873, Madhavv.Emyeror.] 

4. (’31) AIE 1931 Sind 151 {152):25S1,IL337:S2 Ci’.'L.3.11i2,Tejuvial\\Bmperor. 

5. (’40) AIE 1940 Eang 223 (224) : 1940 RLE 381, Shaiikar Stckulw, The King, 

Note la 

I. (’37) AIE 1937 Cal 413 (414) : 38 Cr. L. J. 876 ; I L E (1937) 1 Cal 123, Kali 
Kumar Miiter v. Emyeror. 

Note 2 

1, (’31) AIE 1931 Sind 151 (152) : 25 Sind L E 337 : 32 Cr. L. J. 1142, Tejuinal 
Jagumal v. Emycror, (Words “appealable judgment” and “right of appeal” in 
section should be read together and the right of appeal should be the same in 
the case of both the co-accused.) 

Note 3 

1. (’27) AIE 1927 Cal 307 (308): 54 Cal 52 : 28 Cr. 'L.I.i8l,Gallaghcr Emperor. 
(Though the other accused is not a European British subject.) 
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416.* (Saving of sentences on European British 
subjects.) Repealed l)y section 26 of the Criminal Law 
Amendment Act, XII of 1923. 


4 1 7.t The Provincial Government^ may direct 
Appeal on behalf thc Public ProsBcutor to xDresent an 
case^oTlSuutai.*" appeal to the High Court from an 
original or aiDpellate order of acquittal passed by any 
Court other than a High Court. 


a, Substituted by A. 0. for “Local GoTernment.” 

Synopsis 


1. Scope and applicability of the 

section. 

2. “The Provincial Government.” 

3. “ May direct.” 

4. “ Public Prosecutor." 


5. “High Court.” 

6. Order of acquittal. 

7. Interlocutory orders. 

8. Limitation. See Authors’ Limita- 
tion Act, Article 157. 


Other Topics (miscellaneous) 


Acquittal of serious charge though con- 
viction of some other charge. See 
Note 6. 

Amendment of charges — Order — If 
appealable. See Note 7. 

Appeal by accused as well as by Govern- 
ment. See Note 3. 

Dismissal for non-appearance under 
Section 247 — Is acquittal. See Note 6. 

High Court not to question power of 
Provincial Government, See Note 3. 

Inapplicable to Bengal Act, 12 of 1932. 
See Note 1. 

Legislative changes. See Note 1. 

No right of appeal to private person. 
See Note 2, 

Not controlling S. 439. See Note 1. 


Object is to remedy injustice and not to 
get High Court's opinion on abstract 
points of law. See Note 1, 

Order under Section 118— Not acquittal. 
See Note 6. 

Power of Provincial Government — 
Nature and exercise. See Note 3. 

Eefusnl to try for want of jurisdiction 
— No appeal. See Note 7. 

Sections 414 and 260 — Summary 
acquittal. See Note 1. 

Sessions Judge or District or Deputy 
Magistrate — No power in cases of 
acquittal. See Note 5. 

Who can move Provincial Government. 
See Note 2. 

Withdrawal of complaint under S, 248 
— Is acquittal. See Note 6. 


» Code of 1898 ; S. 416. 

41G, Nothing in sections 413 and 414 applies to appeals from sentences 
passed under Chapter XXXIII on European British subjects. 

1882 : S. 416; 1872 ; S. 274, para. 3; 1861 — Nil. 
f Code of 1882 : S. 417 — Same. 

Code of 1872 ; S. 272, paras. 1 and 2. 


373. The Local Government may direct an appeal by the Public Prosecutor 
A'o anneal in ra<ie nf specially or generally appointed in this 

- behalf, from an original or appellate judgment of acquit- 

tal ; ■ but in no other case shall there be an appeal from a 
judgment of acquittal passed in any criminal Court. 


acquittal, except on 
behalf of Government, 


Such appeal shall lie to the High Court, and the rules of limitation shall not 
apply to appeals presented under this section. 

« « * 


Section 516 


Section 517 


Code of 1861 — Nil. 
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Section 517 
Notel 


i. Scope and applicability of the section. — Section 407 of the 
Code of 1861 prohibited appeals from a judgment of acquittal of any 
criminal Court and an order of acquittal was therefore conclusive.^ 
The extraordinary remedy of an appeal against an acquittal received a 
statutory recognition for the first time in 1872^ in the interests of iiublic 
safety, peace and order.® 

But the Legislature has by no means overlooked the fact that an 
appeal against an acquittal is an exception to the general ijrinciple of 
criminal law, and is one which needs considerable safeguarding. Such 
safeguards are three in number, namely : — 

(a) that the right of appeal shall be exercised by the Provincial 
Government only, 

(h) that every such appeal shall he made through the Public 
Prosecutor, 

(c) that every such appeal shall he tried by the High Court 
only. 

Before, therefore, a person acquitted can undergo any further 
trial for the offence of which he has been acquitted, the highest 
executive authority must hold that it is desirable ; the highest legal 
authority must advise that it is legal and proper and the highest 
judicial authority must find that it is just that the order should be set 
aside.'^ 

The object of the section is only to enable the Provincial 
Government to have a wrongful acquittal converted into a conviction 
or to have a re-trial and not to enable it to obtain from the High 
Court opinions on abstract questions which do not arise on the facts 
established.® 

The provisions of this section are not qualified by any restriction 
which may be derived from a consideration of the terms of S. 414; an 
appeal will, therefore, lie against an order of acquittal in a case tried 
summarily under S. 2G0.® This section does not control the powers of 

Section 417 — Note 1 

1. (’69) 11 Sutb W E Cr 29 (34) (FB), In rc Gorachand Gltosc. 

(’66) 5 Sutb W E Or 2 (3), Qnccn Toijab Shcilch. 

(’66) 5 Sutb V' E Cr 45 (46), Queen v. Gorachand, (Under S. 404 Court may set- 
aside judgment of acquittal for error in point of law.) 

(’67) 8 Sutb W E Or 47(49, 51, 52):BengLESupYol, 750, Queen v. Sheikh Basu,. 
iSee also (’72) 9 Bom H C E Or 346 (354), Beg. v. Narai/an Babaji,'] 

2. (’31) AIE 1931 All 439 (441), Emjperor v. Bam Adhin Singh. 

(’04) 1 Cr. L. J. 781 (788-) : 1904 Pun Ee No. 7 Cr, Emperor v. Ghattar Singh, 
(’04) 1 Cr. L. J. 674 (677, 678) : 17 C P L B 75, Emperor v. Hi. Gtilbi, 

3. (’10) 11 Or.L.J. 66(66):1909 P. E. No. 15 Or; il.G.8M,Emperorv.Sarnaman.. 
See also S. 423 Note 15. 

4. (’04) 1 Or. L. J, 674 (684, 685) : 17 C P L R 75, Emperor v. Mi. Gulbi. 

5. (’10) 11 Cr. L. J. 65 (65) : 4 I. 0. 863 : 1909 Pun Ee No. 14 Or, Emperor v. 
Fateh Din. 

(’ll) 12 Cr.L.J. 364 (371):11 1. C. 132: 1911 Pun Ee No. 10 Cr, Emperor v. Zirtu 

6. (’34) AIE 1934 All 842 (844) : 35 Cr. L. J. 1229, Emperor v. Boor Ahmad. 
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the High Court under s. 4397 This section is inapplicable to cases of 
orders of acquittal passed by special Jilagistrates under Bengal Act 12 
of 1932 under which there is no right of appeal to the High Court.® 

In an appeal against an order of acquittal, it is for the Government 
to show that the judgment appealed against is wrong.® 

An order of acquittal made without jurisdiction may be set aside 
in appeal under this section.’® 

See ; — S. 422, as to notices of appeal presented under this section ; 

S. 423, as to the powers of an axipellate Court in disposing 
of an appeal presented under this section; 

S. 427, as to the arrest of an accused person in appeal from 
acquittal; and 

S. 431, for abatement of appeal under this section. 

2. "The Provincial Government." — It is only the Provincial 
Government that can prefer an appeal under this section.’ The object 
of limiting the right of appeal against acquittals to the Provincial 
Government is to prevent personal vindictiveness from seeking to call 
in question judgments of acquittal by way of appeal, and to ensure 
that such interference shall take place only in cases where there has- 


7. (’30) AIR 1930 Lab 159 (100) : 31 Or. L. J. 584, Nadiumal v. Ahdtil Saq. 
(And reference can be entertained wbon Provincial Government has been moved 
to prefer appeal or having been moved has declined to prefer such appeal.) 

8. (’33) AIR 1933 Cal 770 (770) : 00 Cal 1482 : 34 Cr. L. J. 1070, Sttpcrinicndcni 
and Bcmcmhranccr of Legal Affairs v. Lxtchmi Barayan, 

9. (’32) 33 Cr. L. J. 929 (930) : 139 I. C. 750 (Oudh), Emperor v. Paraqi. (Appel- 
late Court must bo slow to differ from opinion of trial Judge as regards testimony 
of witnesses unless there are good grounds lor it.) 

(’34) AIR 1934 Posh 129 (132) : 30 Cr. L. J. 443, Government Advocate, Norths 
West Frontier Province v. Amir Hamea. (Where two opinions can be formed on 
the evidence and one of them has been formed by the trial Court, appellate 
Court will not disagree even if the balance of probabilities be in favour of the 
oppositeopinion.) 

(’35) 30 Cr. L. J. 1243 (1245) ; 157 1. C. 091 (Lah), Sultan v. Emperor. 

[See (’35) AIR 1935 Nag 69 (75), Local Governmcntv.Mt.Ouji. (When appellate 
Court does not consider the judgment of acquittal a perverse one, it will not 
interfere.)] 

10. (’28) AIR 1928 Rang 49 (49) : 5 Rang 710 : 29 Cr. L. J. 115, Emperor v. Nga- 
Lu Gale. (Accused pleading guilty of charge under S. 19 (o), Arms Act — Convic- 
tion by First Class Magistrate — Acquittal by Sessions Court in appeal — Appellate 
order is without jurisdiction and High Court can set it aside.) 

[See (’07) 6 Cr. L. J. 287 (288, 289) : 4 Low Bur Rul 49, Emperor v. Ycna. (Ac- 
quittal in incompetent appeal — Acquittal may be set aside — But in particular- 
circumstances of case High Court did not consider it necessary to do so.)] 

Note 2 

1. (’16) AIR 1916 Low Bur 16 (17) : 8 Low Bur Rul 356 : 17 Cri L Jour 91,. 
Graham ct Co. r. Elsey. (Application made by complainants in case to set aside 
order of acquittal cannot be entertained.) 

(’14) AIR 1914 Mad 628 (631) : 38 Mad 1028 : 15 Cri L Jour 236, In re Shinnu 
Goundan. (Appeals against acquittals cannot be limited to cases in which Court 
owing to error of law comes to wrong decision on evidence before it.) 

(’15) -AIR 1915 Cal 388 (388) : 42 Cal 612 : 16 Cri L Jour 122, Fawjdar Thahur - 
V. Easi Choudhuri. 

(’96) 23 Cal 975 (980), Queen-Empress v. Jabamilla, 


Section 41T 
Notes 1-2 
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Section 417 
Notes 2-3 


been a miscarriage of justice so grave as would induce the Provincial 
Government tp move in the matter.^ Consequently a private person has 
no right of appeal under this section.^ But so far as the wording of 
this section is concerned, there is nothing in it to show who can move 
the Provincial Government to direct an a^jpeal under this section. It 
is a matter of practice that the Provincial Government is and can be 
moved by private individuals or by the Police through the District 
Magistrate or by the latter himself as the head of the criminal 
administration in his district.'* 

3. “May direct,” — The power given to the Provincial 
Government by this section is of an exceptional and unusual character. 
It should be sparingly used* and with circumspection,^ care and 


2. (’94) 22 Cal 164 (170), Dcimty Legal Bcmcmhranccr v, Earuna Baisiobi. 

(’16) AIR 1916 Low Bur 16 (17) ; 8 Low Bur Rul 356 ; 17 Cri L Jour 91, Graham 

Co. V. Elscy. 

[See (’14) AIR 1914 Mad 628 (631) : 38 Mad 1028 ; 15 Cr.L.J.230, J7i re Shinnu 
Goundan,] 

3. (’27) AIR 1927 Nag 170 (173) : 23 Nag L R 40 : 28 Cri L Jour 523, Slier Khan 
V, Anwar Khan. 

(’31) MR 1931 Rang 86 (86) : 8 Rang 671 : 32 Cri L Jour 929, EMi27cror wManng 
Tun Nyan. (High Court satisfied that subordinate Court took erroneous view of 
evidence; it is bound to act on this evidence and convict the accused.) 

4. (’37) AIR 1937 Sind 100 (101) : 38 Gr.L.lf.QG5, Karachi Municipal Corporation 
x.Thaoomal Khushaldas. (The normal procedure for the party aggrieved is to apply 
to the District Magistrate, who will then refer the matter, if he thinks proper, 
to Government, and Government can if they think proper sanction proceedings 
under S. 417.) 

(’23) AIR 1923 Lab 103 (106) : 24 Cri L Jour 433, Mul Singh v. Emperor. 

<’22) AIR 1922 Mad 502 (503) : 45 Mad 913 : 23 Cr. L. J. 583 (FB), Sankaralinga 
Mudaliar v. Narayana Mudal'i. 

(’25) AIR 1925 Pat 321 (322) : 26 Cri L Jour 616, Aiiant Singh v. Bari Charan. 

(’28) AIR 1928 Sind 176 (170) : 30 Cri L Jour 251, Emperor v. Dito. 

(’92-95) 1 IJpp Bur Rul 47 (47), Quccn~Emprcs$ v. Kga Ttin IFhn (District Magis- 
trate.) 

See also S. 439 Note 12. 


Note 3 


1. (’38) AIR 1938 Sind SO (81) : 39 Cri L Jour 504 : 32 Sind L R 689, Emperor 
v. Gulah Shah. (Should be used only where there is no reasonable doubt upon 
record as to guilt of accused.) 

(’81) 4 All 148 (149) ; 1881 All W N 159, Empress of India v. Gayadin. (Judg- 
ment of acquittal honest and not unreasonable — Appeal against such judgment 
should be dismissed.) 

■(’31) AIR 1931 All 712 (710) : 32 Cri L Jour 1073, Emperor v. Baldco Koeri. (In 
respect of pure question of fact powers are enforced only in those cases where, 
through incompetence, stupidity or perversity of subordinate tribunal, such un- 
reasonable or distorted conclusions are drawn from evidence as to produce posi- 
tive miscarriage of justice.) 

•(’20) AIR 1920 Bom 217 (219) : 21 Cri L Jour 17, Emperor v. SaJiharam Manji. 
(But discretion to exercise power appertains to Government and is not subject 
to control by High Court.) 

■(’24) AIR 1924 Bom 335 (337) : 25 Cri L Jour 786, Emperor v. Moti Khoda. (Do.) 

(’15) AIR 1915 Sind 8 (9) : 9 Sind L R 17 : 16 Cri L Jour 604, Emperor v. Kadir 
Bux, (Do.) 

2. (’33) AIR 1933 Mad 230 (230) : 34 Cr.L.J. 948, BuhUc Prosecutor v. Mayandi 
Nadar, 
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<3aution.’“ It is a special weapon intended for exceptional occasions and 
which is to he only used after most anxious consideration and in 
cases which are themselves of great public importance or in ■which a 
principle is involved; it cannot be expected that the Government will 
dull the edge of that statutory provision by utilizing it freely in cases 
which are of no or little general interest.® The making of a direction 
under this section should be limited to those instances in which there 
is a grave miscarriage of justice'* or where it is required in the interests 
■of justice and of the public.® 

The exercise of the discretion is not subject to control by the High 
•Court and cannot he questioned in dealing with such appeals.® 

Can an appeal under this section be preferred by the Provincial 
Government against an order of acquittal when an api)eal i^referred by 
the accused against his conviction has already been heard and decided 
by the High Court ? This question can only arise in cases where an 
accused person is acquitted of a graver charge but convicted of a lesser 
•charge on the same facts. In such a case, both the Provincial 
Government and the accused person have a right of appeal. If both 
the appeals are preferred they should ordinarily be heard together; but 
if the appeal of the accused jjorson is heard and decided by a High 
■Court before the Provincial Government has appealed, is the appeal of 
the Provincial Government barred? A Full Bench decision of the 


2a. (’38) AIR 1938 Sind 108 (113) : 39 Ori L Jour G30 : I L R (1939) Kar 41, 
Emperor v. Ptirsumal Gerimal. 

(’98) 21 AH 122 (120) ; 1898 All W N 208, Qnecn-Emprcss v, Timmal. 

•(’04) 1 Cri L Jour 781 (790) : 1904 Pun Re No. 7 Or, Emperor v. Ohattar Singh. 
3. (’26) AIR 1920 Pat 176 (179).: 5 Pat 25 : 27 Cr. L. J. 235, Siban Eaiv. 
Bhagwani Bass. 

•(’29) AIR 1929 Pat 139 (140) : 7 Pat 579 : 30 Cri L Jour 073, Wazir Kunjra v. 
Emperor. 

•(’98) 1898 Pun Re No. 15 Cr, p. 34 (35), Queen-Empress v. Khushal Singh. 

.(’11) 12 Cri L Jour 364 (370) : 111. C. 132 : 1911 Pun Re No. 10 Cv{FB), Emperor 
Kirn. 

[But see (’39) AIR 1939 Lah 400 (409) : 40 Cr. L. J. 942, Shamlal v. Chamanlal. 
(If a Judge or the Executive Grovemment find that an obvious error in a deci- 
sion has been committed,' whether the question involved is of greater or lesser 
public importance, a case of injustice is established and one in which it is the 
duty of Government to make an appeal — Per Ram Liill, J., in the order of 
reference.)] 

•4. (’94) 22 Cal 164 (170), Deputg Legal Remembrancer v. Earuna Baistobi. 

•(’31) AIR 1931 All 712 (716) ; 32 Cri L Jour 1073, Emperor v. Baldeo Eoeri, 

.5. (’81) 4 All 148 (149, 150) : 1881 AWN 159, Empress of India v. Gayadin. 
•(’94) 16 All 212 (214) : 1894 AWN 49, Qiieen-Emprcss v. Robinson. 

(’82) 1882 All W N 64 (64), Empress v. Wall Muhammad. 

(’3l) AIR 1931 All 439 (442), Emperor v. Ram Adhin Singh. 

•(’16) AIR 1916 Low Bur 16 (17) : 8 Low Bur Rul 356 : 17 Cri L Jour 91, Graham 
cD Co. V. Elscy. 

[See (’04) 1 Cri L Jour 674 (684) : 17 C P L R 75, Emperor v. Ml. Gulbi.'] 

[See also ['23) AIR 1923 Lah 601 (603):26 Cr.L.J. 337, GangaSingh -e. Ramzan. 
(Complainants had remedy in Civil Courts.)] 

■6, (’04) 1 Cri L Jour 674 (686) : 17 0 P L R 75, Emperor v. Ml. Gadbi. (Apart 
from the merits of the appeal itself.) 

(’20) AIR 1920 Bom 217 (219) : 21 Cri L Jour 17, Emperor v. Sahharam Manaji. 
•(’24) AIR 1924 Bom '335 (337) : 25 Cri L Jour 786, Emperor v. Moii Khoda. 

•(’18) AIR 1918 Lah 41 (46) : 1917 Pun Re No. 43 Cr : 19 Cr. L. J. 85, Emperor 
V. Ajran. 

•(’15) AIR 1915 Sind 8 (9):9 Sind L R 17:16 Cr.L.J. 604, Emperor v. Kadir Buz. 
(Acquittal reversed.) 


Section 517 
Hote 3 


2Cr.l41. 
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Section 517 
Notes 3-5 


Nagpur Judicial Commissioner’s Gourfc^ has held, overruling the view 
of the same Court in an earlier case,® that an appeal against an 
acquittal for a major oflenco can be preferred by the Provincial 
Government although an appeal preferred by the accused against his 
conviction for a minor offence has been heard and decided by the High 
Court. But, where the appeal by the accused is pending hearing, it 
should he postiioned, if in the opinion of the standing counsel for the 
Government it is likely that the Government will appeal against the 
acquittal so that both may he heard together. But it need not he 
postponed if there is only a possibility that the Government may desire 
to appeal. 

4. “ Public Prosecutor.” — Under this section, it is the Public 
Prosecutor that is to be directed to present an appeal to the High 
Court. The term “Public Prosecutor’’ is defined in clause (t) of S. i (l) 
of the Code. Section 492 provides for the appointment generally or in 
any case or for any specified class of cases, one or more officers called 
“Public Prosecutors.’’^ Therefore, an appeal against an acquittal pre- 
sented to the High Court by the Superintendent and Eemombrancer of 
Legal Affairs, Bengal, who by Notification has been appointed by the 
Provincial Government to be, by virtue of his office, Public Prosecutor 
in all cases hoard by the High Court of Bengal in the exercise of its 
appellate jurisdiction, is not incompetent." But the Legal Eemom- 
brancer of Bengal cannot bo doomed to bo the Public Prosecutor for 
the Province of Bohar, from the mere fact that he has been directed 
by the Government of Behar and Orissa to present such an appeal 
without his being appointed as such and when there is already a 
Public Prosecutor for the Province of Behar.'’ 

5. “High Court.” — An appeal under this section lies only to 
the High Court. So a District Magistrate^ or a Deputy jMagistrate" or 


7. (’32) AIR 19.T2 Nag 121 (124, 12.1) : 28 Nag L R 233 : 33 Cri L Jonr 819 (FB), 
Moliainviadiqiil liohilla v. Emperor, {Contra Nh'ogi, A. J. C., agreeing with AIR 
1932 Nag 7:3.) 

See also S. 430 Note 1. 

8. (’32) AIR 1932 Nag 73 (74) : 33 Cr. L. J. 728, Emperor v. Modlda, (Overruled 
by AIR 1932 Nag 121.) 

Note 4 

1. (’14) AIR 1914 Cal 5G0 (oGO) : 41 Cal 42-5:15 Cri L .Tour 46, Emperor v. Gaya 
Prasad, (Fact that certain person has been directed to present appeal under this 
section does not involve his npi>ointnient ns Public Prosecutor.) 

2. (’19) AIR 1919 Cal 203 (203) : 40 Cal 544 : 20 Cri L Jour 170, Snpcrinlcndcni 
and Bcmcmhranccr of Legal Affairs, Bengal v. Tularam Barodia. 

3. (’14) AIR 1914 Cal 5G0 (5G0, 5C1) : 41 Cal 425 ; 15 Cri L Jour 46, Emperor 
V. Gaya Prasad. 

Note 5 

1. (’91) 1891 A W N 120 (120, 121), Empress v. Ilardeo Singh. 

(’03) 7 Cal W N 493 (494), Bislnin Das Ghosc v. Emperor, 

(’07) 11 Cal W N xci (xci), Dwarha Nalh Shalni v. Emperor. 

(’83) 7 Mad 213 (214):2 Weir in,BangaswamiAyyangarv.2farasimhulu Nayale,. 

2. (’02) 26 Mnd 478 (480) : 13 M L J 263 : 2 Woir 483, Sami Ayya v. Emperor, 
(Reversal by Deputy Magistrate of order acquitting accused on charge of theft is 
invalid.) 
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a Sessions Judge® has no right to entertain an appeal against an order 
of acquittal, 

6. Order of acquittal. — The -vvords “conviction” and “acquittal” 
are not applied in the Code to an order under S. 118 and are inapplicable 
to it. Therefore, an order of a Sessions Judge setting aside the order 
of a Magistrate calling upon a person to furnish security for good 
behaviour is not an order of acquittal ■within the meaning of this 
section so as to enable the Provincial Government to prefer an appeal 
under this section.^ 

An order dismissing the complaint for the non-appearance of the 
complainant under s, 247 is an order of acquittal within the meaning 
of this section.® 

The words ‘appellate order of acquittal’ mean and include all 
orders of an appellate Court by which a conviction is set aside.® 

The ‘acquittal’ contemplated in the section need not be on all the 
charges made against the accused. The Provincial Government is not 
deprived of its right to appeal in cases where an accused person has 
been acquitted of a serious charge merely because at the same trial, he 
was convicted of a less serious charge.^ So, where an accused charged 
with a serious charge is acquitted of that charge but is convicted of a 
less serious one, it is open to the Government to prefer an appeal so 
far as the charge on which he was acquitted is concerned,® The view 
held in the undermentioned cases® that an ‘acquittal’ means a complete 
'acquittal on all the charges is no longer correct since the decision of 
the Privy Council in Kishan Singh v. Eni‘pcrorJ 

7, Interlocutory orders. — There is no appeal provided against 
any intorlocntory order. So where a Sessions Judge declines to try a 

3. (’04) 1 Cri L Jour 700 (701): 1 A L J 415, Sayid Khan v, Bmpcivr. (Order of 
acquittal passed by Magistrate without any charge being framed or evidence for 
defence talien.) 

(’98) 2 Cal W N cclvi (cclvii), Baroda Nath v. Earaii Sheikh. 

[Sre also (’ll) 12 Cr.L.J. 575 (576):12 I. C, 839 (All), Darhari Mai v. Emperor.} 

Note 6 

1. (’28) AIR 1928 All 1 (1, 2) ; 29 Or. L. J. 92, Emperor v. Baha Bam. 

(’26) AIE 1926 Oudh 329 (329, 330) ; 1 Luck 231 : 27 Or. L. J. 626, Emperor v. 
Samai Been. (But Local Government has right to apply in revision.) 

(’63) 9 Cal 878 (879), Ghand Khan v. Empress. 

2. See Note 7 to S. 247. 

3. (’75) 24 Suth W E Cr 41 (41), Govt, of Bengali. Gokool Chunder Choudrp. 

4. (’25) AIE 1925 Oudh 723 (725) : 26 Cr. L. J. 1364, Siiaram v. Emperor. 

5. (’28) AIE 1928 P C 254 (256) : 50 All 722 : 55 Ind App 390 : 29 Cr. L, J. 828 
(PC), Kishan Singh v. Emperor. (Ss. 302 and 304.) 

(’77) 2 Cal 273 (276,277), Empressof India v. Jtidoonaih Gangooly. (Ss. 302 and 304.) 
(’30) AIE 1930 Lah 338 (340) ; 32 Cr, L. J. 56, Emperor v. Sada Singh. (S. 302 
and Ss. 302/109.) 

(’25) AIE 1925 Oudh 723 (725); 26 Cr. L. J. 1364, Siia Bam v. Emperor. (Ss. 396 
and 395.) 

6. (’28) APR 1928 Lah 230 (231): 290i.Ij.I. 905, E7nperor'v.GiamSingh, (Change 
of conviction from S. 353 to S. 352 does not amount to acquittal under S. 353 
and no appeal lies.) 

[See (’27) Ant 1927 Lah 369 (370) : 8 Lah 136 ; 28 Or. L. J. 508 (508), Fazal 
Khaji T. Emperor. (Trial under S. 302 — Conviction under S. 304 does not 
amount to acquittal under S. 302.)] 

7. (’28) AIE 1928 P C 2-54 (256) : 50 All 722 : 55 Ind App 390 : 29 Cr. L, J. 828 
(PC). 
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Section 518 


case on the ground of want of jurisdiction, there is no order of acquittal 
and no appeal lies against such an order. ^ On the question whether 
it is open to the Government to prefer an appeal on an order of the 
Sessions Judge refusing to amend or add new charges, there is a 
difference of opinion. In Queen-Empress v. V aji Ba?n,~ Telang, J., 
held that “the appeal allowed was only from any original or appellate 
order of acquittal and the order refusing to allow additional charges is 
not an order which falls within those terms especially when it is not 
even an order which can he said to form the basis of the order of 
acquittal or a necessary condition of its tonability.” 

However, in Emperor v. Stewart,^ while Rupchand Bilaram, 
A. J. C., agreed with this view of Telang, J., Kincaid, J. C., held 
that although the section gives no power of appeal against an order 
refusing to amend charges, if such order is followed by an original 
or appellate order of acquittal, the Provincial Government may direct 
an appeal to ho presented. 

8. Limitation. — See Authors’ Commentaries on Limitation Aet, Art. 157. 

4* 1 8.''’ (^) ai^peal may lie on a matter of 
Appeal on what fact as woll as a matter of law, except 
matters admissible, -wliere the trial was by jury, in which 

case the appeal shall lie on a matter of law only. 

(2) Notwithstanding anything contained in sub- 
section ("i j or in section 423, sub-section (2), when, in 
the case of a trial by jury, any person is sentenced to 
death, any other person convicted in the same trial 
with tlie person so sentenced may appeal on a matter 
of fact as well as a matter of law. 

Exiilanaiion . — The alleged severity of a sentence 
shall, for the purposes of this section, be deemed to 
be a matter of law. 

The original section 418 was renumbered ns snb-scction (1) of that section 
and sub-s. (2) was newly inserted by the Code of Criminal Procedure 
(Amendment) Act, XVIIl of 1923. 

Synopsis 

1. Scope and applicability of the section. 

2. Trial by jury. 

3. “On a matter of law only." 

4. Sub-section (2). 

* 1882 ; S. 418; 187 2 ; S. 271; 1861 : S. 408. 

Note 7 

1. (’12) 13 Cr. L. J. 169 (170) : 13 Ind Cas 921 : 34 All 118, Emperor v. Ram 
Naresh Singh. 

See S. 404 Note 1. 

2. (’92) 16 Bom 414 (428). 

3. (’27) AIR 1927 Sind 28 (29) : 21 Sind L E 65 : 27 Cri L Jour 1217. (But see 
Eupohand Bilaram, A. J. C., p. 39.) 
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Section 518 
Note 1 


4. Scope and applicability of the section. — This section 
provides that an appeal vill lie on a matter of fact as well as a 
matter of law, except where the trial is by jury in which case an 
appeal will lie on a matter of law only. 

The section applies equally to all criminal appeals, whether 
made by the Provincial Government against an acquittal or made 
by accused person against a conviction.^ Thus, where in a jury case 
the Provincial Government preferred an aj)peal against an acquittal 
on questions of fact, it was held that the appeal was incompetent.® 
But, in a case tried by a Judge with the help of assessors® or by a 
Magistrate,^ it is competent for the Provincial Government to appeal 
against an acquittal both on the question of law and on the question 
of fact. The section does not, in any way, curtail the powers of the 
High Court to deal with questions of fact as well, in a jury case, in 
a reference under S. 307® or under S. 374® of the Code. 

Section 418 — Note 1 

1. (’98) 20 All 459 (464) ; 1898 AWN 117, Qucen-Evtprcss v. Prag Bat, 

(’33) AIE 1933 All 535 (538) : 55 All 689 : 35 Cr.L.J. 360, Emperor v. Sheo Dayal. 
(’04) 1 Cri L Jour 674 (678, 679) : 17 C P L B 75 (92), Emperor v. Mt. Qnlbi. 
(’30) AIR 1986 Oudh 108 (109) : 36 Cri L Jour 1467 (1469), Emperor v. Tchri. 

2. (’84) 10 Cal 1029 (1030), Govt, of Bengal v. Parameshwar MnlUclc. 

(’36) AIE 1936 Oudh 108 (109): 36 Cr.L.J. 1407 (1469), J!;?apcrorv.2’c7irt. (Nopoint 
other than one of law allowed to be raised on either side at hearing of appeal.) 

3. (’33) AIR 1933 All 535 (538) : 55 All 689 : 35 Cri L Jour 360, Emperor v.Sheo 
Baijal. (All that the appellate Court has to see is whether offence charged is 
proved against the accused.) 

4. (’09) 10 Cri L Jour 499 (500) : 4 Ind Cas 124 (Cal), Corf, of Bengal y.Qannoo. 
(’17) AIR 1917 Cal 687 (687) : 17 Cr.L.J. 9, Deputy Legal Bemcmbraneer, Boliar 

V. JIatuMhari Singh. (There are no special rules for dealing with evidence in 
such appeal on questions of fact.) 

5. (’87) 9 All 420 (424, 425) : 1887 All W N 39, Queen-Empress v. McCarthy. 
(’17) AIE 1917 A11173 (175): 39 All 348: 18 Cr.L.J. 491, r/iTanna?::?!!!?! Emperor. 
(’23) AIR 1928 All 207 (211) : 50 All 625 : 29 Cr.L.J. 353 (FB), Emperor v. Shera. 

(No allegation of misdirection by trial Judge or misunderstanding of law by jury 
— High Court can revise verdict.) 

(’73) 20 Suth W R Cr 1 (4) : 11 Beng L R 14, Queen v. Boon jo Seth. 

(’25) AIR 1925 Lah 401 (402) : 6 Lab 98 : 26 Cri L Jour 1241, Emperor v. Bimal 
Parshad. (High Court can interfere though finding of jury is not perverse or 
manifestly wrong.) 

See also S. 307 Note 11. 

6. (’37) AIE 1937 Sind 162 (163, 164) : 31 S L R 82 : 38 Cr.L.J. 808, Khadim v. 
Emperor. 

(’30) AIR 1936 Cal 73 (83) : 37 Cr.L.J. 394 : 63 Cal 929, Benoyendra Chandra v. 
Emperor. 

(’97-98) 2 Cal W N 49 (50), Queen-Empress v. Ghairadhari Goala, 

(’24) AIR 1924 Cal 625 (628) : 26 Cri L Jour 5, Hasscnullah Shcilch v. Emperor. 
(’21) AIR 1921 Sind 84 (86, 87) : 15 Sind L E 103 : 23 Cri L Jour 33 (P B), Gul 
V. Emperor. (High Court can go behind unanimous verdictof juryand substitute 
its own verdict.) 

[S'rc (’73) 19 Suth W E Cr 57 (57), Queen v. Jaffir Ali.) 


Other Topics (miscellaneous) 


Assessor case tried by jury. See Note 2. 

Inadmissible evidence or want of evi- 
dence — Question of law. See Note 3. _ 

Misdirection — Non-direction — Matter 
of law. See Note 3. 

One charge by jury and another as 
assessors. See Note 2. 

Petition to state illegalities. See Note 2. 


Questions of fact in a jury case — When 
considered by High Court. See Note 1. 

Section inapplicable to assessor cases or 
to trial by Magistrates. See Note 1. 

Sufficiency of evidence — Question of 
fact. See Note 3. 

Verdict of jury — Final on facts. See 
Note 2. 
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Notes 1-2 


The section does not apply to cases tried by a jury in a High 
Court or a Court of Session under the provisions of chapter xxxin 
of the Code. In those cases, under S. 449, an appeal lies to the High 
Court on a matter of fact as well as a matter of law. See S. 449 and 
Notes thereunder. 

The section does not confer a right of appeal from the verdict 
and judgment in a trial held at the sessions of the High Court.^ But 
a Judge of the Sind Judicial Commissioner’s Court sitting in its 
Sessions Court jurisdiction is a Sessions Judge and an appeal lies to 
the Judicial Commissioner's Court against a conviction recorded on a 
trial held before him sitting with a jury.® See also S. 2CG Note 4. 

2. Trial by jury. — An appeal under this section in cases tried by 
jury lies on matters of law onb' and the appellate Court cannot go into 
the facts of the caso.^ Where facts are in issue the verdict of a jury 
is absolutely final and must he given effect to. The section jealously 
guards the right of the accused to the finality of the verdict of the 
jury, so that an appellate Court cannot, by going into a question of 
fact, substitute its own opinion for the verdict of the jury.^"^ 

7. (’35) AIR 1935 Rang 67 (G9) ; 13 Rang 104 : 36 Cr. L, J. 595 (FB), If. Tr.5co/( v. 
EmiJeror. 

8, (’39) AIR 1939 Sind 209 (211, 212) : 41 Cri L Join- 28 : I L R (1940) Ear 249, 
Scicaratn v. Einycror. (Sontenco passed by n Judge of Judicial Commissioner’s 
Court sitting in its Sessions Jurisdiction — Appeal lies to Judicial Commissioner’s 
Court on point of law onlv.) 

Note 2 

1. See (’GO) 6 Suth W R Cr 1 (1), Qiiccn v. Grhhchundcr Bundoo. (A person 
tried by a jury is entitled to an appeal on the facts it the offence was commit- 
ted before the passing of the Penal Code.) 

Id. (’39) AIR 1939 Bom 457 (458, 460): I L R (1939) Bom 648 : 41 Cr. L. J. 176, 
Emperor v. JMna Soma.’ (To lightly interfere with verdict of a jury with which 
Sessions Judge has agreed would bo to reduce trial by jury in India to n farce.) 
(’37) AIR 1937 All 195 (196): ILR (1937) All 419 : 38 Cr.L. J. 465, Manjia\. Emperor. 
(’17) AIR 1917 All 173 (175, 176) : 39 All 348 : 18 Cri L Jour 491, Iharammvd^ 
din V. Emperor. (Appellate Court cannot look at evidence and find accused guilty 
of offence with which he was not charged and which was not laid before jury.) 
(’94) 1894 Eat 730 (732), Queen-Empress v. Balappa. (The section gives finality 
to verdict of jury when there has been no error of law nor misdirection.) 

(’01) 25 Bom 680 (692) ; 3 Bom L E 276 (FB), King-Emperor v. Barhlnisankar. 
(The words in section “where trial was by jury’’ mean “where trial in fact was 
by jury’’ and not “where trial should have been by jury’’.) 

(’19) AIR 1919 Cal 514 (518) : 46 Cal 895 : 20 Cri L Jour 324, Bomeshchandra 
V, Emperor. (Evidence prejudicial to accused wrongly admitted — Judge directing 
jury to discard it — Ycrdict of guilty by jury — Conviction should bo set aside.) 
(’84) 10 Cal 1029 (1030), Govt, of Bengal v. Parameshwar MuUich. 

(’94) 21 Cal 955 (976, 977), Wafadar Khan \. Queen Evqmess. 

(’97) 25 Cal 230 (231), Jli FaJeer v. Quccn-E7n2)rcss. 

(’ll) 12 Cri L Jour 193 (195) : 10 Ind Gas 684 (Cal), Bashidaezainan v. Emperor. 
(1865) 2 Suth W R Cr 5 (5), Queen v. Gopaul Bass, 

(’67) 8 Suth W E Cr 3 (3), Queen v. Mt. Bhoodeea. 

(’70) 13 Suth W B Cr 26 (20), Queen v. Shumiffooddcen. 

(’71) 16 Suth W E Or 19 (20), Queen v. Button Dass. (No evidence before jui-y on 
which accused could be convicted — Verdict of guilty cannot be sustained.) 

(’72) 18 Suth W E Cr 45 (46), Queen v. Nidhceram Bagdce. 

(’90) 14 Mad 36 (37, 38) : 2 Weir 390, Queen-Empress v. Ohijina Tevan. 

(’84) 2 Weir 488 (488), In re Govt. Pleader. (Want of accuracy in stating effect 
of evidence may amount to misdirection in law.) 

(’31) AIR 1931 Oudh 171 (171) : 6 Luck 705 : 32 Cri L Jour 858, Mangal Svigh 
y. Emperor. (Severity of sentence is matter of law.) 
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The words “where the trial washy jury” mean “where the trial 
was in fact held hy jury” and not “where the trial ought to have 
heen held by jury” and, therefore, where the accused is tried by a 
jury in a case which ought to have been tried with the aid of assessors, 
trial will be treated as one by a jury and no appeal lies except on a 
matter of law.^ The contrary view held in the undermentioned decisions^ 
<3an no longer be considered to be good law. 

Where an accused person is tried on one charge by a jury and on 
another charge bj-^ the Judge, with the aid of the same jury as assessors, 
an appeal will lie against conviction on the latter charge on a question 
of fact as weU as on a question of law.^ In the undermentioned case® 
it was held that where the charge tried by the jury and the charge 
tried bj' the Judge with the aid of the same jury as assessors are so 
connected together that, if the facts relating to the former charge 


'(’34) AIR 1934 Oudli 122 (122) : 35 Cri L Jour 566, Shnbrati v. Emperor. 

(’31) AIR 1931 Pat379 (381): 11 Pat 143:32 Or. L. J. 1197, Aj/iorc DaNav. Sm2Jcror. 
(’98) 2 Cal W N 702 (718), Queen-Empress v. Bhairah CJtundcr. 

'(’28) AIR 1928 Mad 1186 (1189) : 51 Mad 956: 30 Cri L Jour 317 (PB), Veerappa 
■Goundan v. Emperor. 

[See (’66)5 Sutli W R Cr 40 (40),Quccn\.Hnllodhtir Ghosh, (Rejection of appeal 
preferred out of time.] 

See also S. 423 Note 40. 

2, (’38) AIR 1938 Cal 51 (57, 65, 66): I L R (1938) 1 Cal 290: 39 Cri L Jour 161, 
Goloke Bchari v. Emperor. (Per Me Nair. J.; Biswas, J. contra.) 

(’37) AIR 1937 Cal 756 (759, 760) : I L B (1937) 2 Cal 315 : 39 Cri L Jour 182, 
Ekabbar Mandal v. Emperor. 

(’01) 25 Bom 680(688 to694):3BomLR278(PB), Knp-Plwpcrorv. Par6«sa?j?iar. 
(Per Jenkins, C. J.) 

(’33) AIR 1933 All 128 (129, 130):55 All 68:34 Cr, L. J. 441, Dakhni \. Emperor. 
(’09) 10 Cr. L. J. 30 (31) : 2 I. C. 480: 33 Bom 423, Mavsing Bechar v. Emperor, 
(Some offences triable by jury — Some offences triable by jurors as assessors — All 
offences tried by jury.) 

(’26) AIR 1926 Bom 134 (135) : 27 Cr. L. J. 650, Emperor v. Qulabchand Dosaji 
(Accused charged under S. 412 may be convicted under S. 411 though not charged.) 
(’03) 26 Mad 243 (246, 248) : 2 tyeir 463, Pattikadan Ummaru v. Emperor. (Per 
Bhashyam Ayyangar, J.; Benson, J. contra — Trial by jury for offence triable by 
jury — Acquittal — Opinion of guilt in respect of offences not triable by jury — 
Conviction — Appeal on facts.) 

(’85) 9 Mad 42 (43, 44), Queen-Empress v. Lekshmana. 

(’30) 1930 Mad W N 776 (776), Karuppa Thevan v. Emperor. (Trial by jury in- 
stead of with assessors is not invalid — Accused who does not take objection in 
trial Court cannot complain afterwards.) 

(’98) 25 Cal 555 (557), Stirja Kurmi v. Queen-Empress, 

(’79) 4 Cal L Rep 405 (408), In re Bhootnath Bey, 

[Sec (’31) 1931 Mad W N 129 (130), Bamanna v. Emperor, (Obiter).] 

•See also S. 269 Note 3. 

3, (’72) 18 Suth W R Cr 59 (59), Queen v. Narkoo. 

•(’75) 24 Suth W R Cr 30 (30), Queen v. Doorga Ghurn Shomc. (Judge’s charge was 
treated as his judgment.) 

(’73) 3 Cal 705 (766), Empress v. Mohim Ghunder Rai. (Error of pmcedure not 
affecting merits of case ought not to affect prisoner’s right of appeal.) 

(’93) 1893 Rat 961 (962), Queen-Empress v. Lalbu, 

(’90) 20 Mad 243;i (243n): 2 Weir 709 : 6 Mad L Jour 14 (16), Muthusamy Pillai 
T. Quecn-Empress, 

(’33) 1838 Pun Re No. 18 Cr, p. 33 (33), Skilling v. Empress, (Appeal heard on 
merits of conviction by lower Court.) 

[Sfc (’70) 14 Suth W R Cr 32 (32), Queen v. Abdool Karecm.] 

4, (’13) AIR 1918 Mad 821 (822): 18 Cr.L.J,.346, Karuppa Goundanv, Emperor, 

5, (’40) 1940 N L J 565 (567, 568), Ilonjilal v. Emperor. (In a case when a man 
is on trial for his life every ambiguity in the law of procedure should be resolved 
in his favour.) 


Section $18 
. Note 2 . 
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Section 418 
Notes 2-3 


cannot be challenged, the conclusion will be iriresistible that the 
conviction on the latter charge is properly made, the appellant can 
challenge the facts on which his conviction on the former charge is. 
based. As appeals in cases tried by a jury can only be on a point of law, 
every petition of appeal should state distinctly in what respect the. 
law has been contravened. It is not for the Court to hunt through the 
records and find out any illegality that may arise.® 

3, "On a matter of law only." — A misdirection or non- 
direction by the Judge to the jury is a matter of law. If the verdict 
has been influenced by evidence, which was inadmissible or proceeds- 
on no evidence at all, this is again a matter of law.’ But the reception 
of inadmissible evidence which has not influenced the verdict does not- 
vitiate the trial. ^ 

The sufficicncij or otherwise of evidence is not a matter of law ; 
whether the jury believes the evidence to be sufficient or not is a pure 
question of fact.® 

The explanation to the section recognizes another matter of 
law, namely, the alleged severity of a sentence.'* See also the under- 
mentioned cases.® 


6. (1864) 1 Suth 'W E Or 21 (21), Queen v. Gopanl Bhcreewala. 
See also S. 419 Note G, 

Note 3 


1. (’30) AIR 1930 All 24 (26): 31 Cri L Jour 33, Emperor v. Mohammad, 

(’03) 27 Bom 626 (632): 5 Bom L E 399, Emperor v. Yaman Shivram. 

(’67) 7 Suth W E Cr 6 (6), Queen v. Chand Bagdee. (Conviction on no evidence.) 
(’71) 15 Suth W E Cr 46 (47), Queen x.Bahar AliKahar. (Total absence of all evi- 
dence to show that prisoner bad committed crime.) 

(’90) 17 Cal 642 (667) (FB), Queen-Empress v. O'Hara, (Judge read to jury state- 
ments which had not been admitted in evidence.) 

(’32) AIE 1932 Cal 295 (296) : 33 Cri L Jour 477, Qdlavi Asphia v. Emperor. 

(’16) AIE 1916 Mad 851 (854) : 39 Mad 449 : 10 Cr.L.J. 294, Annavi Mnthiriyan 
v. Emperor. (Admission of inadmissible evidence without warning jury.) 

2. (’14) Am 1914 P C 155 (104) : 15 Cri L Jour 326 (P C), Ibrahim v. Emperor. 
(’30) AIE 1930 Pat 247 (251) : 9 Pat 474 : 31 Cr.L.J. 721, Sohrai Sao v. Emperor, 

3. (1865) 2 Suth W E Cr 3 (3), Queen v. Muddun Sirdar. (Deposition of single- 
credible witness is sufiicient in law.) 

4. (’31) Am 1931 Oudh 171 (171) :G Luck 705 : 32 Cr.L.J. 858, Mangal Singhx. 
Emperor. (Conviction under Ss. 300/308, Penal Code — Sentence of seven years’' 
rigorous imprisonment.) 

(’25) Am 1925 Bang 239 (239) : 3 Bang 220 : 26 Cri L Jour 1371, U Zagriya v. 
Emperor. (Overruled in AIE 1935 Bang 67 (F B), on another point.) 

5. (’39) AIE 1939 Sind 209 (212) : 41 Cr.L.J. 28 : I L E (1940) Ear 249, Sexoaram 
v. Emperor. (Burden of proving innocence put on accused — It is error of law.) 

(’37) AIE 1937 All 195 (196) : I L B (1937) All 419 : 38 Cri L Jour 465, Manja v. 
Emperor, (Judge supposing that he had no jurisdiction to disagree with verdict 
of jury — It is a matter of Jaw.) 

(’36) AIE 1936 Oudh 268 (269) : 37 Cr. L. J. 749, Bindeshi v. Emperor. (Sessions 
Judge has jurisdiction to hold inquiry into the alleged misconduct of juror. The 
question whether the Judge should or should not hold an inquiry is a matter 
within his discretion and the High Court will not interfere in appeal unless it is 
convinced that the Sessions Judge exercised a wrong discretion.) 

(’28) AIR 1928 Cal 827 (828) : 30 Cri L Jour 54, Abdul Barik v. Emperor. (Jury 
practically abdicating their functions in favour of the Judge — Retrial ordered.) 
(’30) Am 1930 Cal 130 (131) : 31 Cr. L. J. 771, Osman Gani v. Emperor. (It is a 
question of fact whether a statement made to a police-officer in the course of an 
investigation comes under S. 162 or is made by way of complaint to commence 
an investigation under S. 154.) 
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$. Sub-section (2). — This sub-section was added in 1923. Before Section 418- 

that it was held in a series of eases' that where in a trial by jury, of Note 4 
several accused, one of the accused was sentenced to death and others 
to lesser punishments, and all of .them appealed, the High Court, on a 
reference under S. 374 in respect of the person sentenced to death, could 
go into the facts, but in dealing with the appeals of other persons, 
they must he confined to matters of law and could not enter into the 
facts. This anomalj' has been removed by the insertion of this 
sub-section which provides that when in the case of a trial by jury, 
one person is sentenced to death, and another to lesser punishment, 
the second accused may appeal on a matter of fact as well as on a 
matter of law.- 


4 1 9 . == Eyeiy appeal shall he made in the 
Peiition of appeal, foim of a petitioH in writing pre- 
sented by the appellant or his pleader, and every 
such petition shall (unless the Court to which it is 
presented otherwise directs) be accompanied by a 
copy of the judgment or order appealed against, and, 
in cases tried by a jury, a copy of the heads of the 
charge recorded under section 367. 


Synopsis 


1. Scope of the section. 

2. Copy of judgment to accom- 

pany. 

3. Who can present petition of 

appeal. 

4. Presentation to be in person. 

5. To whom appeal should be pre- 

sented. 


6. Contents of petition. 

7. Form of petition. 

8. Withdrawal of oppeals. 

9. Limitation. 

10. Stamp. 

11. Petition in non-nppealable cases. 

12. Territorial jurisdiction. 


Other Topics (miscellaneous) 
Absence of completed judgment. See 
Note 2. 


Accused to be asked of their intention 
to appeal. See Note 9. 

Accused with conflicting interests — No 
appeal by same pleader. See Note 3. 

Additional points by supplementary 
petition. See Note G. 

Allegation against capacity of jurors — 
Aflidarit in time to file counter-affi- 
davit before hearing. Sec Note 7. 


Appeal out of time. See Note 9. 

Dispensation with copy of judgment. 
See Note 2. 

False statement in appeal petition No 

offence. See Note G. 

Form of appeal applicable to jail appeals 
also. See Note 1. 

Form, even if no grounds. See Note 7. 

Illegalities in a trial by jury. See NoteG. 

Irrelevant or scandalous matters about 
trial Judge, See Note G, 


Section 419> 


• 1882 : S. 419 ; 1872 : 5. 275 ; 1861:5.416. 


Note 4 

1. (’9S} 2 Cal W N 49 (53), Queen-Empress v. Gliairadlmri Goala, 

(’73) 19 Suth W H Or 57 (57), Queen v. Jaffir Ali. 

(’24) AlP. 1924 Cal G25 (G28) : 26 Cri L Jour 5, Hasscnulla SheilcJi v. Emperor. 
(’21) AIE 1921 Sind 84 (86, 87) : 15 Sind L E 103 : 23 Cri L Jour 33 (F B), Gul 
v. Emperor. 

2. (’37) AEB 1937 Sind 162 (164) : 31 Sind L E 82 : 38 Cr. L. J. 808, Khadim v. 
Emperor. (S. 376 of the Code should be read with S. 418 (2).) 

(’33) AIE 1933 Cal 426 (429) : 34 Cri L Jour 533 (S B), Asraf Ali v. Emperor. 
(’32) AIE 1932 Pat 302 (302, 303) : 34 Cri L Jour 83, Emperor Y.Eashbehari Lai. 
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Notes 1-3 


Legislative changes. See Note 3. 

Limitation in civil and criminal ap- 
peals. See Note 9. 

Memo of appearance. See Note 3. 

No verification of appeal petition need- 
ed. See Note 7. 

Non-mention of plea in memo of appeal 
— Allowed, if whole trial vitiated. See 
Note G. 


Patting in petition box — No presenta- 
tion. See Note 4. 

Rejection of appeal for want of copy of 
judgment. See Note 2. 

Sending by post. See Note 4. 

Single judgment in joint trial of several 
accused — Single or separate appeals. 
See Note 7. 

Three accused — Appearance by a plea- 
der — Presentation by another pleader 
for one accused only. See Note 3. 


1. Scope of the section. — Section 420 deals with the presentation 
of appeals from jail. This section is general and prescribes the form 
in which a petition of appeal, whether from jail or otherwise, is to be 
presented.^ 

lYhere an appeal is presented through the officer in charge of the 
jail under S. 420 and is dismissed summarily under S. 421, no further 
appeal 'can he brought under this section.^ Nor does an appeal lie 
from the order of the High Court, dismissing the previous appeal 
under s. 421.^ See also Note 9 to s. 421 . 


2. Copy of judgment to accompany. — Every petition of appeal 
should normally he accompanied by a copy of the judgment.^ The 
absence of a complete judgment in the record is, however, not a ground 
for refusing to entertain the appeal.^® 

■\Yhere a petition of appeal is not accompanied by a copy of the 
judgment, the appeal may be rejected.^ 

The Court may, however, in its discretion, in proper cases, disioense 
with the copy of the judgment.® Where three accused preferred a joint 
appeal with a single copy of judgment, but furnished stamps necessary 
for three separate copies of judgment, it was held that the Court should, 
in exercise of the discretion, dispense with separate copies of judgment 
and hear the appeal.^ Similarly, where the full order appealed against 
was furnished along with one of the connected applications, it was held 
that the production of the judgment in other applications might be 
dispensed with.® 

3. Who can present petition of appeal. — Under the Code 
of 1872, there was no specific provision as to Avho should present an 
appeal and it was held that any person authorized by the appellant 

Section 419 — Note 1 

1. (’91) 13 All 171 (179) : 1891 A W N 48 (F B), Qiieen-Einprcss v. Polipi. 

2. (’40) Am 1940 Oudh 369 (371) : 41 Cri L Jour 711, Jodha v. Emperor. 

(’36) AIR 1936 Oudh 219 (222) : 37Cr.L. J. 362 : 12 Luck 30, Earn Jas v. Emperor. 
(’35) AIR 1935 Pat 426 (427, 430) : 37 Cri L Jour 58 : 14 Pat 392, Pern Mahion v. 
Emperor. 

3. (’35) AIR 1935 Pat 426 (427, 430) : 37 Or. L. J. 58 ; 14 Pat 392, Pern Mahion 
v. Emperor. 

Note 2 

1. Sec (’74)1874Rat82 (82, 83). (Copy in prisoner’s own language is sufficient.) 
la. (’79) 2 Weir 438 (439). 

2. (’34) AIR 1934 All 206 (207) : 56 All 299 : 35 Cri L Jour 441, Bansgopal v. 
Emperor. (Order rejecting appeal is not judgment within meaning of S. 369.) 

3. (’29) AIR 1929 Lah 614 (614, 615): 30 Cr. L. J. 235,Po?*»ta?i£i?!.^v. ilfo/ianiaZ. 

4. (’03) 5 Bom L E 704 (704), Emperor v. Sitaram. 

5. (’29) AIR 1929 Lah 614 (614) : 30 Cri L Jour 235, Parmanand v. Mohan Lai, 
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could present it.^ Under the Code of 1882, and the present Code, only 
the appellant or his pleader can make such presentation. The word 
“pleader” includes a imihlitear appointed with the permission of the 
Court“ and he is entitled to iiresent an appeal on behalf of his party. 
Presentation by a pleader’s clerk is considered equivalent to a presen- 
tation by the pleader and is valid.* But a person, who is not a 
pleader’s clerk and one over whose conduct and action he has no 
•control, has no power to present an appeal on behalf of the party.'* 
Where a petition of appeal on behalf of three accused was signed 
Tinder a vakalat by their pleader, but the iiresentation was made by 
another pleader, who had a vakalat only from one of the accused, it 
was held that the appeal should be treated as properly presented.* 

Where two accused have conflicting interests, they should not 
.appeal through the same pleader.® 

It is not necessary that a vakalat should bo filed. A memorandum 
of appearance is sufficient to validate a presentation." 

$. Presentation to be in person. — The presentation of a 
petition of appeal should be made in person. A petition put into a 
petition box kept for the convenience of the parties cannot he recog- 
nized for the reason that it could have been deposited there by a 
•third party.* Nor can a petition bo sent by post." Where; however, 
the District Magistrate proceeded to treat a petition sent by post as 
if it was duly presented, it was hold that it should not be dismissed 
•without giving the petitioner an opportunity of being heard.* 

5. To whom appeal should be presented, — No specific 
provision has been made by the Code as to the person to whom an 
Appeal is to be presented, and the question, therefore, has been held 
to be merely one of administrative convenience and a presentation 
to an officer of the Court, such as a bench clerk, or to one of the 

Note 3 

1. (’77) 1 Mad 301 (304) : 2 Weir 169, In rc Stthha Aitala. 

•(’81) G Bom 14 (15), Ivi'peralrix v. Shivram Gundo. 

2. ('ll) 12 Cr. L. J , 118 (118 ) : 9 I. C. 711 : 4 S. L. E. 195, Topanvial v. Emperor 

3. (’90) 20 Mad 87 (37) : 2 Weir 470, Empress v. Karuppa Udayan. 

(’94) 2 Weir 469 (469), In rc Samuel. 

4. (’97) 21 Mad 114 (115) : 2 Weir 470, Empress v. Bamastvami. 

5. (’97) 2 Weir 470 (471), I)i rc Muthu Mcra Levai. 

■6. (’36) AIE 1936 Lab 859 (860, 861) : 17 Lab 771 : 38 Cri L Jour 115, Midhe v. 
Emperor. 

(’90) 1890 Pun Ee No. 13 Cr, p. 25 (25, 26), Hira v.'Emprcss. 

7. (’24) AIE 1924 Mad 192 (192):250r. L. J. 73,ilf<wwlron(fc Lingayyay. Emperor. 
(’26) AIE 1926 Pat 296 (297, 298) : 27 Cr. L. J. 666, Snlda Sanidl v. Emperor. 
(No appointment in -writing is necessary.) 

See also S. 340 Note 10. 

Note 4 

1. (’96) 19 Mad 354 (355) : 2 Weir 468, Queen-Empress v. Vasudevayya. 

2. (’91) 15 Mad 137 (137, 138) : 2 Weir 468, Empress v. Arlappa. 

4’84) 2 Weir 467 (468), In re Lurisetti PitcJiaiya. 

3. (’89) 1889 Eat 464 (465), Queen-Empress v. Bhagican. 


Section 419 
Notes 8-5 
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Section 5-19 
Notes 5-7 


Judges, is not invalid.^ 

6. Contents of petition. — A petition of appeal should not 
contain irrelevant, defamatory and scandalous expressions concerning 
the trying Magistrate. If it does, it will he returned for expunging 
the objectionable matter.^ 

In cases of trial by jury, the appeal can only be on a point of 
law and the appeal petition should state clearly what points of law 
have been contravened.’ 

Where an appellant, who has not got all necessary copies when 
presenting an appeal, reserves to himself liberty to bring forward 
additional points of appeal afterwards, it is perfectly regular, under- 
such circumstances, to raise such additional points by a supplemental 
petition.^ 

A false statement made in a petition of appeal will not render 
the appellant liable for prosecution for making such false statement.^ 
See also section 342 Note 31. 

When it is contended that an alleged illegality' or error vitiates 
the whole trial, such a plea, though not taken in the memorandum of 
appeal, will be allowed to be raised at the hearing of the appeal.'* 

7. Form of petition. — Even if the prisoners wish to state no 
grounds for their appeal, still their appeal must, according to law, be 
in the form of a petition.^ There is no provision of law' which requires 
the petitioner to verify the petition of appeal.'^ 

Whore appeals are filed by several persons convicted by a single 
judgment in a joint trial, they should, according to the Judicial 
Commissioner’s Court of Nagpur, be made separately.® The practice in 
the Chief Court of Oudh seems to be that such persons can file a single 
appeal with a single copy of judgment.^ The Lahore High Court has 


Note 5 

1. (’39) Air. 1939 Mad 669 (669,670):40Gr.L. J. 960, In rc Gonappala Basappa. 
(Appeal presented to the second clerk of ofuce of appellate Court as bead clerk 
■was absent on leave.) 

(’16) AIE 1916 Mad 110 (111) : 39 Mad 527 : 16 Or. L. J. 593 (F B). PuUic Pro- 
sccuior V, Kadiri Koya Haji. 

Note 6 

1. (’89) 15 Bom 4SS (489, 490, 491), In rc Clive Durant. 

(’06) 3 Cr. L. J. 376 (379) : 29 Mad 100, Suryanarayana v. Emperor. 

2. (1864) 1 Sutb W E Cr 21 (21), Queen v. Gopaul Bhcreewalla. 

See also S. 418 Note 2. 

3- (’71) 8 Bom H C E Cr 126 (135, 136), Reg. v. Kashinalh. 

4. (’79) 1879 Pun Ee No. 17 Cr, p. 45 (46), Ghanaya v. Empress. 

(’81) 1881 Pun Ee No. 41 Cr, p. 102 (103), Empress v. Sunt Lai. 

(’99) 12 Mad 451 (453) : 1 IVeir 113, Empress v. Svhhayya. 

(’28) AIE 1928 Pat 574 (577) : 29 Cr. L. J. 613, Amir AH v. Dulchan Momin. 

5. (’31) AIE 1931 Oudbll3(113):6Luck386:32Cr.L.J.91,i?nwI/^^^^^^^?^ y. Emperor.. 

Note 7 

1. (’70) 13 Sutb W E Cr 69 (69), Empress v. Eitto Gopal Paulit. 

2. (’79) 1879 Pun Ee No. 17 Cr, p. 45 (46), Ghanaya v. Empress, 

(’89) 12 Mad 451 (453) : 1 Weir 113, Queen-Empress v. Subhayya. 

3. (’27) AIE 1927 Nag 48(48);27 Cr.L.J. 1062, Maharaj Singh Gond v. Emperor- 

4. (’17) AIE 1917 Oudh 329 (330) : 18 Cr. L. J. 512, Mt: Batasha v. Emperor. 
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also held that a joint appeal is legal where the interests of the accused 
are common.^ 

Where the memorandum of appeal alleges that one of the jurors 
was hard of hearing, another ignorant of English and unable to follow 
the arguments in Court, such facts should be supported by an aflklavit 
before the appeal comes on for hearing, in lime, so that the Crown 
could make the necessary enquiries and file countcr-anklavit.*^ 

8. Withdrawal of appeals. — See Note 8 to .Section -123. 

9. Limitation. — See Authors’ Commentaries on Limitation Act, 
Articles 150, 151 and 155. 

10. Stamp. — The appeal petition presented by a pleader on 
behalf of an api)ollant in dnri:xs need not bear a court-fee stamp ns 
per clause 17 of s. 19 of tlio Court-fees .-Vct.^ The appellants, who are 
not in custody, cannot take advantage of the unstamped copy of the 
judgment of the lower Court which the appellants, who wore in lU'ison, 
were entitled to use. Those ajipollants, who were not in custody, must 
affix the necessary stamp.- 

11. Petition in non-appcalablo cases. — Though a petition 
has been filed ns an appeal, whore no appeal lies, the High Court can 
deal with it as in revision.^ 

12. Territorial jurisdiction. — Appellate jurisdiction existing 
at the time of presentation of an appeal is not lost by the subsequent 
transfer of territory.* 


420.’= If the appellant is in jail, he may present 
Procedure when his petition of appeal and the copies 
appellant in jail. accompanving tlie same to the officer 


• 1882 ; S. 420j 1872 ; S, 277; 1861 ; S, 418. 


5. (’.30) ..VIR 193G Lah 859(860); 17 Lnh 771: 38 Cr.L..T. 115, JfaUic v. Emperor. 

6. ^32) AIR 1932 Pat 302 (303) ; 31 Cr. L, J. 83, Emperor v. Bashhehari Lai. 

Note 10 

1. (’18) AIR 1918 NnR 12-5(126): 1-1 Nag L R 77: 19 Cr.L.J. -191, Emperor v. Maroti 
Tcli. (10 C-il 61, Followed.) 

(’21) AIR 1921 Rang 160 (160) : 1 Rang 510 : 25 Cr. L. J. 277, In re Court-fees 
Aci, S. 19(xvii). 

(’22) AIR 1922 U B 11(15): 23 Cr. L. J, 121: 4 U B R 72, Jaganath v. Emperor. 

2. (’62) 2 Weir 467 (407), In re Venhala Konda Bcddi. 

Note 11 

1. (’05) 2 Cr. L. J. 105 (106) ; 2.A L J 173, Gajjie v. Emperor. 

Note 12 

1. (’12) 13 Cr.L.J. 169 (170) : 13 I. C. 921 : 34 All 118, Emperor v. Bam Naresh. 
(’ll) 12 Cr. L. J. 401 (401) : 11 I. C. 585 : 33 All 578, MaJiahir v. Emperor. 
(Transfer of territory frona British India after presenting appeal, jurisdiction of 
appellate Court to hear appeal not gone.) 


Section 419 
Notes 7-12 


Section 420 
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Section 420 
Notes 4-3 


in charge of the jail, who shall thereupon forward 
such petition and copies to the proper appellate Court. 

4. "Copies accompanying the same." — A copy of the judgment 
should accompany appeals presented to jail officers under this section 
in the same manner as an appeal under S. 419. Appeals not accom- 
panied by such copies should not be forwarded to the appellate Court, 
but should be returned to the appellant.^ When a prisoner in jail 
applies through the Superintendent of the jail for a copy of judgment 
in order to prefer an appeal, it is the Magistrate’s business to procure 
and forward the copy applied for, or to arrange that this should be 
done." See Note 2 to section 419. 

2. Presentation to the ofiScer in charge of the jail. — The 
presentation to the officer in charge of the jail is good and sufficient 
whatever delay there may he in forwarding the petition to the appellate 
Court.^ Every facility such as pen, paper and ink should be given to 
the prisoner in jail to enable him to prepare his petition.” 

3. " Forward such petition and copies to the proper appel- 
late Court." — A vacation Judge can hear and dispose of an appeal 
from jail.^ According to the Criminal Circulars issued by the Calcutta 
High Court, the officer in charge of the jail should not forward 
petitions of appeal from prisoners to the High Court in cases in which 
sentences or orders have already been passed by an appellate Court on 
appeal. In such cases, parties should apply to the High Court by 
motion made by a pleader in open Court.^ According to the said 
Circulars, the petition of appeal against sentences or orders passed by 
the Sessions Judge, presented to officer in charge of the jail, should be 
forwarded by such officer direct to the High Court, intimation of the 
fact being at once given to the Sessions Judge whose sentence or order 
is appealed against.^ All communications from the officer in charge of 
the jail to the Sessions Judge, relative to appeals of the prisoners to 
him, should be made to the Judge direct and not through the District 
Magistrate who has no concern with the decision of the Sessions Judge 
in appeal, and the appellate Court should certify its decision to the 
Magistrate from whose decision the appeal has been preferred and such 

Section 420 — Note 1 

1. (’67) 8 Sutli W E Or Cir 7 (7), Criminal Circular No. 9, 

2. (’92-96) 1 Upp Bur Eul 5 (5, 6), Maxing Za Kxjc v, Queen-Empress. 

Note 2 

1. (’90) 1890 Pun Ee No. 29 Or, p. 96 (97), Muhammad v. Empress, 

(’92-96) 1 Upp Bur Eul 129 (129), Nga Po Thaung v. Empress. 

(’92-96) 1 Upp Bur Eul 130 (130), Bhagaioaii v. Quccn-Emprcss, 

2. (’70) 13 Sutli W E Or 69 (69), In re Nitto Copal Paulit. 

Note 3 

1. (’23) AIE 1923 Mad 426 (428) ; 46 Mad 382 : 24 Cri L Jour 439, Kunhammad 
Haji V, Emperor. 

2. (’69) 12 Suth W E Or Cir 5 (5), Criminal Circular Memo, No. 8 of 1869, 

3. (’67) 8 Suth W E Cr Cir 5 (5), Criminal Circular No, 9 of 1867, 
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Magistrate should inform the appellant in UTiting, through the officer 
in charge of the jail, of the result of the appeal.'* 

4. Limitation. — See AutLors' Commentaries on tlio Limitation Act, 

Articles 150, 154 and 155. 

5. Stamp. — Sec Note 10 to Section 410. 

6. Appointment of counsel in oppcnis from jnil. — Sec tbe undermen- 

tioned cnsc.i 


42 1 On receiving the petition and copy 
Summary dismis- imdei scction 419 or section 420, the 
sal of appeal. Appellate Coiipt shall peruse the same, 

and, if it considers that there is no sufficient ground for 
interfering, itjmay dismiss the appeal summarily : 

Provided that no ajppeal presented under sec- 
tion 419 shall he dismissed unless the appellant or his 
pleader has had a reasonable opportunity of being 
heard in support of the same. 

(2) Before dismissing an appeal under this sec- 
tion, the Court may call for the record of the case, 
hut shall not he hound to do so. 


* Code of 1882 : S, 421 — Same. 

Code of 1872 : S. 278. 

S7S. The Appellate Court shall fix a reasonable time within which the 
_ . , appellant or bis counsel or authorized agent may appear, 

licjcchon oj aiipcal. u,g ,ippgaj on a perusal of the petition 

of appeal and the copy of the judgment or order appe.alcd against, and after hear, 
ing the appellant or his counsel or authorized agent if he appears it considers that 
there is no sufficient ground for questioning the correctness of the decision or for 
interfering with the sentence or order appealed against. 

Before rejecting the appeal the Court may call for and peruse all or any part 
of the proceedings of the lower Court, hut shall not bo bound to do so. 

Code of 1861 : S. 417. 

•Jlf. It shall be competent to the Appellate Court to reject the appeal if, on 
, „ , „ , a perusal of the petition of appeal and the copy of the 

sentence or order appealed against, and after hearing 
the appellant or his counsel or agent if they appear, 
the Court shall consider that there is no sufficient ground for questioning the 
correctness of the decision or for interfering with the sentence or order appealed 
against. Before rejecting the appeal, the Court may call for and peruse any part of 
the proceedings of the lower Court, but shall not be bound to do so, 

4. (’09) 12 Suth W E Cr Cir 1 (1), Criminal Circular No, 6 of 1869. 

Note 6 

1. (’27) AIB 1927 Oudh 369 (375) : 2 Luck 631 : 29 Or. L. J. 129, Ram Prasad v. 
Emperor. (Practice of not allowing appellants from jail to argue in person is m 
their interest.) 


Section 520- 
Notes 3-6 


Section 421 
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.'Section 521 
Note 1 


Synopsis 


1. Scope and applicability of the 

section. 

2. “Shall peruse the same.” 

3. “May dismiss the appeal sum- 

marily.” 

4. “No sufficient ground for inter* 

fering.” 

5. Right of appellant to be heard — 

Proviso. 


6. “May call for the record of 

the case.” — Sub-section (2). 

7. Judgment and record of reasons. 

8. Withdrawal of appeal. 

9. Review. See Note 1 to S. 430. 

10. Revision. 

11. Appeal. 


Other Topics (misccllaiicous) 


Admission of appeal — No bar to consi- 
deration of appealability later. See 
Note 1. 

Appeal — Admission, as to one charge 
and rejection as to other — Undesirable, 
See Note 1. 

Appellant to bo heard before dismissal 
as barred. See Note 2. 

Applicability to convictions and acquit- 
tals alike. See Note 1. 

Co-accused — Summary rejection though 
admission of appeal by the other. See 
Note 3. 

Disposal of appeal on merits even in the 
absence of appellant. See Note 2. 

Dismissal under this section and one 
under S. 423 — Difference. See Note 1. 

Hearing before admission — If affects 
right of hearing after sending for re- 
cords. See Note a. 

Hearing includes right of reply and 
reference to copies of evidence. See 
Note 5. 


Immediate dismissal of barred appeal. 
See Note 2. 

No admission of appeal as to sentence 

. only. See Note 1. 

No alteration of sentence in dismissing 
appeal summarily. See Note 1. 

No re-opening of whole appeal after 
considered decision of some points. 
See Note 1. 

No summary rejection after admission. 
See Note 1. 

Notice of hearing to be given. See 
Note 5. 

Eight of bearing in jail appeals under 
S. 420. See Note 5. 

Sending for record — Not admission of 
appeal. See Note 6. 

Summary dismissal — Remand on ap- 
peal therefrom. See Note 7. 

\Yhat is not reasonable opportunity of 
hearing. See Note 5. 

What is reasonable opportunity. See 
Note 6. 


1. Scope and applicability of the section. — This section 
gives an appellate Court, a summary power of dismissing an apjjeal, if 
after perusing the petition and the copy of judgment, and, if necessary, 
the records and if after hearing the appellant or his pleader, it considers 
that there is no sufficient ground for interference.^ The essential 
difference between the dismissal of an appeal under this section and its 
dismissal under S. 423 is that, in the latter case the aijpeal is disposed 
of after trial, whereas in the former, the Court by summarily 
dismissing it refuses to try it at all? Even where an appeal has not 
been summarily dismissed, the Court is not precluded, when it hears 
the appeal under s. 423, from deciding whether an appeal lies.^ 

The provisions of this section apply both to appeals presented 
under S. 417 against orders of acquittal and to other appeals.^ As to 


Section 421 — Note 1 

1. (’83) 5 All 386 (387) ; 1883 A W N 72, Empress v. Sajizoan Lai. 

(’81) 1881 Pun Re No. 31 Or, p. 81 (82, 83), Bxidruddin v. Empress. 

•(’20) AIR 1920 Pat 663 (665, 666): 21 Cr.L. J. 609, Panchi Mandar v. Emperor. 

2. (’92) 6 O P L R Or 24 (26), Empress v. Patiram. 

:3. (’13) 14 Cr.L.J, 254 (254) : 19 10 510 : 40 Cal 631, Aziz. Sheikh v. .Emperor. 

-4. (’75) 1 All 1 (5), (F B) Queen v. Oholam Ismail. 
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whether this section applies to appeals under S. 476B, see Note 4 to 
section 47GB, 

The appellate Court, while acting under this section, cannot 
dispose of the appeal piece-meal. So, where an appellant was convicted 
at one trial on two separate charges, and the appellate Court admitted 
the appeal with regard to one charge and summarily dismissed the 
appeal with regard to the other, it was held that the procedure, though 
not illegal, was unusual and undesirable.^ 

An appeal can bo dismissed summarily only when the appellate 
Court considers that there is no sufficient ground for interfering. 
Hence, where the appellate Court considers that there is sufficient 
ground for interfering with regard to the sentence though not with 
the conviction, it is not a case for sumuiary dismissal of the appeal.® 
Hor can the appellate Court admit an appeal with restrictions. Thus, 
it cannot admit an appeal with regard to sentence only.®“ The whole 
appeal will be open to consideration for the final hearing.^ The reason 
is that the terms of the section exclude the possibility of partial 
summary dismissal, c. g., in so far as the conviction is appealed against.® 

The Bombay High Court has held that when the High Court on 
a criminal appeal considers that the conviction should be maintained 
but that the sentence is too severe, the difficulty of having to hear the 
entire appeal unnecessarily can be .avoided by first reducing the sentence 
in the exercise of its revisional jurisdiction and then dismissing the 
appeal summarily on the ground that there is no further cause for 
interference.® 

But it has been held that, where the other points have been 
specifically considered and a definite order of dismissal on other points 
has been passed, the whole appeal cannot bo re-opened again,^® 

While summarily dismissing an appeal under this section, an 


5. (’27) AIR 1927 Bang 239 (240) : 5 Rang 274 : 28 Or. L, J. 7G5, L. M. Ismail 
V. Emperor. 

■6. (’35) AIR 1933 P C 89 (91) ; 3G Or. L. J. 838 : G2 I A 129 : G2 Cal 983 (P 0), 
Emperor v. Daliu Bant, 

•6a. (’37) -A.IB 1937 Bom 148 (149) : 38 Cri L Jour 572 ; I L R (1937) Bom 3G5, 
Dhanhor Bai v. Emperor. (Practice of marking appeals as admitted with regard 
to sentence only not in accordance -with the Code.) 

(’35) AIR 1935 P C 89 (91) : 3G Cri L Jour 838 : G2 I A 129 : G2 Cal 983 (P C), 
Emperor v. Balm Baut. 

7. (’14) AIR 1914 Cal 27G (277) ; 14 Cr.L.J. 485 (480) : 41 Cal 40G, Nafar Sheihh 
V. Emperor. 

‘(’2-3) AIR 1923 Pat 433 (454, 435) ; 4 Pat 254 : 26 Cri L Jour 862, Gaya Singh v. 
Emperor, 

(’31) AIR 1931 Pat 351 (351) ; 32 Cr. L. J. 1017, Bijhu v. Emperor. 

See also S. 407 Note 1, S. 412 Note 1 and S. 423 Note 7. 

•8. (’35) AIR 1935 P C 89 (91) ; 36 Cri L Jour 838 : 62 I A 129 : 62 Cal 983 (P C), 
Emperor v. Ddhu Baut, 

■9- (’37) AIR 1937 Bom 148 (149) : 38 Cri L Jour 572 ; I L R (1937) Bom 365, 
Dhanhor Bai v. Emperor. 

10. (’33) AIR 1933 Pat 38(3g):ll Pat 697:34 Cr.L.J. 118, Kulclip Dasv.Emperor. 

2Cr.l42. 
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Note 1 
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appellate Court cannot alter^^ or enhance^^ or reduce^® the sentence 
or modify the order appealed from in any other way.^'*' 

An appeal once admitted cannot be dismissed summarily under 
this section.^® 

Unless an appeal is dismissed summarily, the appellate Court is 
bound to issue notice under S.422 and to send for the record of the 
ease under S. 423.^*’ 

The dismissal of an appeal temporarily, as for instance, the 
dismissal of an appeal till the decision of a civil suit, is unknown 
to law. If necessary, the appellate Court can postpone the decision of 
an aiDpeal in a proper case.^^ 

2. “Shall peruse the same.” — There is no provision in the 
Code for the dismissal of an appeal on account of the non-appearance 
of the appellant or his pleader. The appellate Court is bound, even in 
the absence of the appellant or his pleader, to peruse the judgment 
and the record, if it has been sent for, and decide the appeal judicially.^ 


11. (’01) 2 Weir 475 (475), In re Naga. 

(’93-1900) 1893-1900 Low Bur Rul 606 (607), Nga Po Kin v. Empress. 

12. (’73) 1873 Rat 74 (74), Beg v. Matlmr Laldass. 

(’75) 24 Suth W R Or 29 (29), Akool Sirkar v. Partama, (No power by S. 26 of 
Act XI of 1874, to enhance sentence.) 

(’77) 1877 Pun Re No. 14 Or, p, 31 (31), Ganda Sijigh v. Dhana. 

13. (’86) 1886 Eat 304 (305), Queen-E^nperss v. Govind Bao. (Case should be 
reported to High Court or appeal should be heard as directed by S. 423.) 

(’88) 1888 Eat 384 (385), Queen-Empress v. Bana. > 

(’93-1900) 1893-1900 Low Bur Eul 606 (607), Kga Po Kin v. Empress. 

14. (’36) .A.rR 1936 Pat l09(109):37Cr.L.J. 234, BaldcoSingliv.Mt. Dheno Goalin, 

15 . (’24) AIR 1924 Cal 642 (643) : 23 Cr.L. J. 733, Bam Hari v. Santosh Kumar. 
(’23) AIR 1923 Pat 368 (368) : 24 Cri L Jour 453, Kcioa Lai v. Emperor. 

(’24) AIR 1924 Bang 294 (295) : 25 Cri L Jour 933, Ta Pis v. Emperor. 

16 . (’35) AIR 1935 P C 89 (92) : 62 Cal 983 ; 36 Or. L. J. 838 : 62 Ind App 129 (PC), 
Emperor Y. Balm Bant. (Privy Council pointed out the inappropriateness of using 
the expressions “admitted” and "admission” in reference to appeals which are 
not summarily dismissed.) 

See S. 423 Note 2. 

17 . (’18) AIR 1918 All 247(248) : 19 Cr.L, J. 358, Laclihmi NarainY.Bindraban. 
See also S. 430 Note 2. 

Note 2 

1 . (’38) AIR 1938 Sind 171 (172) ; I L E (1939) Ear 204 : 39 Cr. L. J. 890, Emperor 
V. Balumal Hotchand. (Judge must use independent discretion after reading 
copy of Judgment — Failure of accused to prosecute appeal is no ground for sum° 
mary dismissal.) 

(’35) AIR 1935 Pat 460 (460) : 37 Cr. L. J. 93, Gulab Das v. Emperor. 

(’23) AIR 1923 All 175 (175) : 24 Cri L Jour 662, Bamchandar v. Emperor. 

(’92) 1892 Eat 593 (593, 594), Queen-Empress v. Deoskankar. 

(’95) 1895 Eat 739 (739, 740), Queen-Empress y. Tali Mahomed. 

(’95) 1895 Pun Re No. 21 Cr, p. 59 (59), Koura v. Empress, (Appeal dismissed on 
account of non-appearance of appellant’s agent.) 

(’29) AIR 1929 Lah 849 (849) ; 30 Cri L Jour 902, Nihal v. Emperor. 

(’30) AIR 1930 Lah 659 (659) : 11 Lah 242 : 31 Cr. L. J. 979, Boora v. Emperor. 
(’09) 9 Cr. L. J. 553 (554) : 2 1. C. 247 : 6 Nag L E 76, Batanchand v. Emperor, 
(’19) AIR 1919 Pat 54 (56) : 20 Cri L Jour 271, Shambehari Singh v. Emperor. 
(’24) AIR 1924 Pat 376 (376), : 24 Cri L Jour 475, Baldeo Diibcy v. Emperor, 

(’ll) 12 Cr. L. J. 481(481) : 12 Ind Cas 89, (Ajmer — Merwara), SheojiY. Emperor. 
(’91) 13 All 171 (187) ; 1891 A W N 48, Queen-Empress v. Pohpi. 

[Sec (’39) AIR 1939 Bang 392 (394) : 41 Cr. L. J. 108 ; 1940 RLE 145, King 
V. Nga Ba Sein. (Jail appeals are dismissed summarily after consideration of 
grounds of appeal, in addition to Judgment and if necessary evidence,)] 

See also S. 423 Note 3. 
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The section contemplates an appeal that can be properly put 
upon the file of the Court. Therefore, an appeal preferred out of time 
and without any explanation of the delay, may be dismissed at once,^ 
but if the appellant is represented by a pleader, he should be given 
an opportunity of being heard in the matter of determining whether 
the delay should bo excused and the appeal admitted,^ 

3. “May dismiss the appeal summarily.” — The powers 
conferred by this section, on the appellate Court, should be exercised 
■ sparingly and with great caution^ and with judicial discretion.” Where 
important or complicated questions of fact and law are involved, or 
where disputed questions of title to immovable property are involved, 
the Court should not summarily dismiss an appeal but should send 
for the record and bear the appeal fully and decide.® It is however 
not illegal to do so.'‘ 

The fact that the appeal of one co-accused has been admitted 
does not take aw'ay the power of the Court to dispose of the appeal of 
another accused summarily.® 

$. “No sufficient ground for interfering.” — Unless the 
Court is satisfied that there is no sufficient ground for interfering in 
accordance with the relief sought in the appeal, the appeal cannot be 
dismissed summarily under this section.^ As to whether the appellant 
is bound to satisfy the Court that there is sufficient ground for inter- 
fering with the conviction, see Note 14 to S. 423, 

2. (’75) 1873 Eat 90 (90), Beg v. Gulab Karim. 

3. (’27) AIR 1927 Bom 445 (440) : 28 Cri L Jour 053, Emperor v. Nurttdiu, 

Note 3 

1. (’SO) 8 All 314 (515): 18S0A'WN177,<3HCC)i-Emprcssv.2?rt)aI7nrrti7!, (Reasons, 
however concise, should bo given.) 

(’22) AIR 1922 Pat 552 (552) ; 24 Cri L Jour 477, Padaralh Kimni v. Emperor. 

(’33) Am 1933 Pat 100 (100) : 34 Cri L Jour 1017, ML Thakuri v. Emperor. 

2. (’IS) AIR 1918 Cal 100 (100) : 19 Cri Ij3onr228,KaUasUC]tandrav.Empcror. 
(’10) 11 Cri L Jour 031 (032) ; 8 I C 379 : 13OudhCas309,A7;!naAiiY, JS?»pcror. 

(Discretion should bo crercisod upon sound and reasonable linos.) 

(’82) 1882 Pun Eo No. 35 Cr, p. 42 (40), Lai Khan v. Empress. 

3. (’97) 1897 Rat 910 (917), Quccn-Emprcss v. Adam Isaq, 

(’18) Am 1918 Cal 100 (100) ; 19 Cri L Jour 228, Kailash Chandra v. Emperor. 

(’20) AIR 1920 Cal 891 (892) : 22 Cri L Jour 349, Rahimaddi v. Emperor. 

(’00) 4 Cri L Jour 57 (57) : 29 Mad 230, Eangacharlu v. Emperor. (Conviction 
lasc-d on evidence of witnesses whose credibility is impeached by accused on reason- 
able grounds.) 

(’^4) -Jim 1924 Mad 895 (895) : 20 Cri L Jour 411 : 48 Mad 385, In re Turka 
nrsain Sahib. 

(’16) AIR 1918 Pat 053 (054) : 19 Cri L Jour 209 : 3 Pat L Jour 389, Sukhdeo 
Paihak v. Emperor. (Judgment under consideration, longand intricate judgment.) 
(’22) AIR 1922 Pat 552 (532) : 24 Cri L Jour 477, Padarath Kurmi v. Emperor. 
tCredibilitv of prosecution witnesses impugned, though not very successfully.) 

(’33) Am 1933 Cal 515 (510) : 34 Cri L Jour 812, Abdul Lalif v. Ahamad. 

I'OO) 10 C.al W N cxxsv (cssxvi), Damri v. Emperor. (Impropriety of summary 
dUmissal having regard to nature of defence.) 

Ss" also Note 0. 

4. (’31) AIR 1931 Cal 204 (204) :.32 Cri L Jour 508, Safar AU v. Emperor. 

5. (’01) 5 Cal W N 332 (334), Jagat Chandra Sarnia v. Lai Chand Las. 

Note 4 

1. (’33) Am 1935 P C 89 (92) : 02 Cal 983 : 30 Cri L Jour 838 : 02 Ind App 129 
(PC), Emperor v, Lahu Raul. (Appellate Court thinking that conviction should 
stand but that sentence may be too severe — Appeal should not be dismissed 
summarily.) 
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5. Eight of appellant ifco he heard — ProYiso. — The proviso 
gives an appellant or his pleader, in cases of appeals filed under S. 4i9, 
the right to a reasonable opportunity of being heard in support of the 
appeal.^ The proviso, by its words, restricts this right to cases coming 
under S. 419 and, therefore, does not apply to appeals presented under 
S. 420 from jail. Hence, in the cases of jail appeals, the Court can 
summarily dismiss the appeal on perusal of the papers without calling 
upon the appellant to appear.^®' But, although a convicted person 
presenting his aijpeal from jail has no right to be heard in person 
under this section, stiU, whenever the appellate Court considers it 
desirable that the accused should be heard, it has power to direct the 
production of the prisoner before it for disposing of the appeal.^ 

Where, however, the appellant from jail has also preferred an 
apiDeal through a pleader, the appellate Court is not competent to 
dismiss the appeal, without giving the pleader an opportunity of 
being heard. ^ 

Under the proviso, the opportunity that is to be given of being 
heard should be reasonable. Eeasonable opportunity cannot be said 
to have been given to the aj)pellant or his pleader in the following 
cases, viz . : 

(1) Where the appellate Court calls upon the pleader to argue the 
appeal on the same day that it is presented, and refuses to grant 
him time to acquaint himself with the evidence in the case.^ 

(2) Where on the presentation of a petition by a pleader, time is 
wanted, for some other pleader to argue the case but the Court 


Note 5 

1. (’25) Am 1925 Lab 355 (356): 26 Cr.LJ. 1169, Muhammad Sadigv. Emperor. 

(’29) AIE 1929 Nag 150 (151) ; 30 Cri L Jour 791, Chandra Shehar v. Bajaram. 

(’70) 1870 Eat 29 (30), Beg. v. Beehar Pitambar, 

(’81) 6 Bom 14 (15), Impcrairix v. Shivram G^indo. 

(’94) 1894 Eat 703 (703), Qtieen-Empress Fakira. 

(’97) 1897 Eat 914 (914), Qneen-Emprcss v. Chunnia. 

(’08) 9 Cri L Jour 189 (189, 190) : 12 C W N 248, Bajhnnnar Singh v. Tincowri 
Mazumdar. (Application under S. 195 (6) preferred by u-ay of appeal against 
order gi-anting sanction to prosecute.) 

(’24) Am 1924 Bang 294 (295) : 25 Cri L Jour 933, Ta Pu v. Emperor. 

(’06) 4 Cri L Jour 57 (57) ; 29 Mad 236, Bangacharhi t. Emperor. (Memorandum 
of appeal signed by pleader and presented by appellant — ^Eeasonable opportunity 
to pleader to appear and argue should be given.) 

See also S. 423 Note 9. 

la. (’38) Am 1938 Bom 279 (281) ; 39 Cri L Jour 578 : ILE (1938) Bom 357, /alom 
Bharatsingh v. Emperor. (Per Beaumont C. J. — General rule that no one should be 
condemned unheard -cannot apply to appeal.) 

(’91) 13 All 171 (180, 187) : 1891 All W N 48, Queen-Empress v, Pohpi. 

(’27) AIE 1927 Sind 223 (223) ; 20 Sind L E 189 : 27 Cri L Jour 933, Loung v. 
Emperor. 

(’23) Am 1923 Mad 426 (432) : 46 Mad 382 : 24 Cri L Jour 439, Ktinhammad 
Haji V. Emperor. 

2. (’38) Am 1938 Bom 279 (280, 281) : 39 Or. L. J. 578 : I L E (1938) Bom 357, 
J alam Bharatsingh v. Emperor. 

3. (’06) 4 Cri L Jour 373 (373); 3 A L J 693; 1906 AWN 303, Bhaiuani Behai 
V. Emperor. 

(’26) AIE 1926 All 178 (179): 48 All 208: 26 Cr.L.J. 1621, Emperor v.MeiuaBam. 

4. (’05) 2 Cr. L. J, 58 (59) : 7 Bom L E 89, Emperor v. Gurshida Balapa. 

(’09) 9 Cri L Jour 401 (402): 36 Cal 385: 1 I C 868, Bamtohal Dusad v. Emperor. 
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calls on him to argue it himself then and there.® 

(3) Where an appeal signed by a pleader is presented in person by 
the appellant and the Court, without giving time for the pleader 
to come and argue the case, forthwith calls upon the appellant 
himself to argue.® 

But there is nothing in the section to prevent the appellate Court 
from hearing the appellant’s pleader at the time of presentation, if the 
pleader himself desires to do so. No further opportunity need be given 
in such a case.^ 

As to what is reasonable time, it has been held that at least a 
M’eek’s time should be given.® Where an appeal was filed in the 
headquarters of an appellate Court on 2Gth July 1875, and notice was 
given for hearing on 23th July 1675, at a place many miles from the 
headquarters, it was held that the appellant was not given a reasonable 
oijportunity.® Wliere a general notice was posted in the court house, 
stating that appeals will bo heard for admission only on the first Court 
day next after presentation, it was hold that it was not in compliance 
with the section and a time should be fixed in each case and notice 
should be given to the appellant or his iileadcr, in such case.^® 

Where no notice at all is given to the appellant or pleader of 
the date to which the appeal is posted, it is a clear case where no 
opportunity has been given to bo heard.” No notice to the Croton is 
necessary before dismissing an ajjpeal against a conviction summarily.” 

The further question arises whether, after the appellant or his 
pleader has been heard, and the Court then sends for the records of 
the case, the Court is bound to give opportunity to the appellant or 
his pleader to be heard again on the records. All that the section 
requires is that the pleader shall have a reasonable opportunity of 
being heard, before there is a summary dismissal, and once having 
heard him, it is not obligatory on the Court to hear him again when 
it sends for the record, though it may do so, if the Court or the 

5. (’09) 10 Or.L.J. 491 (492) : 4 Ind Gas 37 (Mad), In ro Machi lieddi. 

(’15) AIR 1915 Upp Bur 11 (12) : 2 Upp Bur Rul 62: 16 Or. L. J. 538, Nga Shwa 
TIviun V. Emycror. 

6. (’OG) 4 Cri L Jour 57 (57) : 29 Mnd 236, Eangacliarlu v. Emycror, 

7. (’27) AIR 1927 Bom 361 (361);28 Qr.h.IAGl ,Em-gcror\. BasavanayyaBasava, 
(’30) AIR 1930 Mad 863 (864) : 53 Mad 865; 32 Cr. L. J. 40, Narasiinliaiimrthi v. 

Emperor. 

8. (’24) AIR 1924 Mad 895 (895) : 48 Mad 385 ; 26 Cr. L. J. 411, Tiirlea Hussain 
Sahib V. Emperor. 

(’09) 9 Cri L Jour 401 (402); 1 1 G 868: 36 Cal 385, 'liatnlohal Dusadh v.Empcror. 

9. (’75) 24 Suth W R Cr GO (60), Hi ro Huri Pershad, 

10. (’82) 5 Mad 11 (12): 2 Weir 472, Malan v. Queen. 

11. (’19) AIR 1919 Pat 54 (55, 56);20 Cr.L.J. 271, Shamhehari Singh-v. Emperor. 
(When petition of appeal is adjourned to another date, notice of it should be given 
to the appellant.) 

12. Sec (’39) AIR 1939 Pat 24 (25) : 39 Cri L Jour 950, Sonu Kurmi v. Emperor. 
(Where a Sessions Judge after hearing the appellant’s pleader dismisses an 
appeal summarily and writes a judgment reviewing the evidence and meeting 
the points raised by appellant, the fact that he did not issue notice to the Crown 
cannot be made a ground of complaint.) 
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pleader desires But a contrary view, namely that the Court is 
bound to hear the pleader a second time after the record is sent for 
and received has been taken in the undermentioned cases. It is 
submitted that the view is not justified by the language of this section 
and is also against the weight of authority. 

The right of being heard in suijport will include the right of reply^® 
as well as the right to refer to certified copies of the evidence.^*’ 

6. ‘'May call for the record of the case ” — Sub-section (2). 
— Under this sub-section, the Court may, before dismissing an appeal, 
call for the record of the case but it is not bound to do so.^ Although a 
Judge would be acting within his powers in rejecting an appeal without 
calling for the records, such a course is, ordinarily, very inconvenient 
and should not bo adopted.- A Court is not required to call for the records 
in an appeal in which the only question is a mere question of fact and the 
judgment of the Court below is so plain and cleai’ that calling for the 
record would be a mere waste of time; but it is not right to reject an 
appeal summarily when a point of law’ w'hich, on the face of it, is not 
without substance, has been raised or when the judgment is a long and 
intricate one requiring, obviously, careful consideration.^ 


13. (’39) AIR 1939 Cal 541 (541, 542): 40 Cri L Jour 839:1 L R (1939) 1 Cal 314, 
Akramaddin v. Emperor. 

(’38) AIR 1938 Pat 12 (12) : 39 Cri L Jour 254, Basdeo Koiri v. Emperor. (When 
sending for record he should note in order-sheet points for which he is sending 
for record.) 

(’36) 37 Cri L Jour 904 (904, 905) : 164 I C 270 (Cal), Mamnaiha Naih v. Union 
Board of Dkatrigram. 

(’30) AIR 1930 Pat 499 (500, 501): 9 Pat 768: 31 Cri L Jour 1131, Dc^cal Mahton 
V. Emperor. (Dissenting from AIR 1917 Pat 331.) 

(’27) AIR 1927 Bom 361 (301): 28 Cri L Jour 467, Emperor v. Basavanappa. 

(’08) 10 Cri L Jour 204 (204, 205) : 2 Sind L B 39, Emperor v. Jivayo. 

14. (’36) AIR 1930 Cal 294 (295):37 Cr.L.J. SBl,Ji{cndraNaihGoraiy.Emperor. 
(There is not much use in sending for the record if the Judge is not prepared to 
hoar the pleader.) 

(’32J AIR 1932 Cal 397 (398): 33 Cri L Jour 602, Haicm AH y. Emperor . (Doubts, 
but follows on the grounds of stare tfecisis, AIR 1926 Cal 101 and AIR 1926 Cal 174, 
but it is not clear from the reports of the latter two decisions whether the pleader 
had already been heard once.) 

(’17) AIR 1917 Pat 331 (332) : 18 Cri L Jour 639, Jagdeo Bai v. Kali Bai. (Dis- 
sented from in AIR 1930 Pat 499.) 

[Sec also (’20) AIR 1926 Cal 161 (161):27 Cr.L.J. 412, S nr endra Nathy. Emperor, 
(In this case the High Court set aside the order of the lower Court on the ground 
that it had dismissed an appeal summarily without giving an opportunity to the 
appellant’s pleader to be heard after the receipt of the records — But it is not 
clear whether the pleader had been heard already once.) 

(’20) AIR 1926 Cal 174 (175): 27 Cr. L. J. 382, Lalit Kumar v. Emperor. (Do.)] 

15. (’ll) 12 Cri L Jour 9 (9,10): 9 I C 65: 38 Cal 307, Amanat Sardar v. Nagen- 
dra Biswas. 

16. (’08) 9 Cri L Jour 55 (56): 11 Oudh Cas 360, Manga r. Emperor. 

Note 6 

1. (’31) AIR 1931 All 555 (556) : 53 All 797 : 33 Cri L Jour 259, Allah Baksh y. 
Emperor. 

(’30) AIR 1930 Mad 863 (864) ; 53 Mad 865 : 32 Cri L Jour 40 , Narasimkamurthi 
V. Emperor. 

2. (’83) 1883 All W N 145 (l45), Empress v. Jugal Kisliore. 

3. (’18) AIR 1918 Pat 653 (654) : 19 Cri L Jour 209 : 3 Pat L Jour 389, Suklideo 
Paihalc v. Emperor. 
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A mere sending for the record, under this section is not tantamount Section 421 
to an admission of the appeal, as the Court has power to dismiss an Notes 6-7 

appeal under this section even after calling for the record.^ 

When sending for the record, the Court should note in the order- 
sheet the points for which it is sending for the record.® 

7. Judgment and record of reasons. — A Court, when 
•dismissing an appeal summarily under this section, is not required to 
write a judgment in conformity with the provisions of s. 3G7.^ 

Although the law does not fetter the discretion of an appellate 
Court in dismissing appeals summarily and it can do so without 
recording any reasons for so doing," it is advisable to record its reasons 
tor summary dismissal, in view of the possibility of such an order 
being challenged by an application for revision, in which case they 
will show that the Court had really considered the points raised in the 
•appeal and that the appeal was without foundation.® Therefore, though 

(’82) 1882 Pun Ec No. 33 Or, p. 42(40), Lai Khanv. Empress, (Discretion allowed 
should bo exorcised on sound judicial principles.) 

See also Note 3. 

-4. See (’7.3) 1 All 1 (5) (FE), Queen v. Gholani Ismail, 

5. (’38) AIE 1938 Pat 12 (12, 13) ; 38 Cri L Jour 254, Basdeo Eoiri v. Emperor, 

Note 7 

1. (’40) AIE 1940 Oudh 309 (371) : 41 Cri L Jour 711, Jodha v. Emperor, 

-(’14) AIE 1914 All 311 (311, 312) : 36 All 490 : 16 Cri L Jour 612, Kmdan v. 

Emperor, 

■(’10) AIE 1910 All 197 (197):38 AUSdS: II CtlLSom-SOd, Lai Bchariv. Emperor. 

■(’95) 17 All 241 (242, 248) : 1895 A W N 08 (FB), Queen-Empress v. Nannhu. 

■(’95) 20 Bom 540 (541), Queen-Empress v. Waruhai. 

(’93) 21 Cal 92 (96), Bash Behari Das v. Bal Gopal Singh, (Court can reject appeal 
■without the formality of either a recorded judgment or reasons of any description.) 

.(’20) AIE 1920 Lah 190 (197) : 27 Cri L Jour 23, Nasar Md. Khanv. Bara Singh, 

(Nor reasons of any description necessary.) 

(’02) 25 Mad 534 (534) : 2 Weir 473, King-Einperor v. Krishnayya, 

(’17) AIE 1917 Nag 203 (204) : 13NagLElG9: ISCr.L. J, 993, Earn Eaov.Smpcror. 

.(’93) 0 C P L E Cr 24 (24, 20), Empress v. Patiram. (Order of summary rejection 
under S. 421 does not amount to judgment.) 

(’10) 11 Cri L Jour 031 (032) ; 8 I. C. 379 : 13 Oudh Cas 309, Aman Aliv. Emperor. 

(Still the matter being one for discretion of the Court, it is very important that 
such discretion should bo exercised upon sound and reasonable lines.) 

(’18) AIE 1918 Pat 597 (597) : 19 Cri L Jour 151 : 2 Pat L Jour 095, Gurubari 
Bchara v. Emperor. 

(’25) AIE 1925 Pat 183 (164) : 25 Cri L .Tour 1237, Jagarnath Singh v. Emperor, 

■(’30) AIE 1930 Pat 331 (331) ; 31 Cri L Jour 760, Thakur Sahu v. Emperor. 

(’63) 1683 Weir 3rd Edn. 1009 (1009), In re Bala Subbanna. 

'(’93-1900) 1893-1900 Low Bur Bui 000 (600), Nga Po Km v. Empress, 

•(1900-1902) 1 Low Bur Eul 270 (270, 271), Taung Bo v. Crown, 

(’06) 4 Cri L Jour 284 (284) : 1900 Upp Bur Eul 49, Emperor v. Nga Sein Gyi. 

■(’19) AIK 1919 Low Bur 154 (150) : 19 Cri L Jour 310, Nga Ba Alyit v. Emperor. 

[See (’20) .AIB All 318 (318) : 27 Cri L Jour 449, Shankcr v. Emperor.'] 

[Bat see (’21) 22 Cri L Jour 321 (321); 61 l.G.A9('Snt},GdbindBehariv.Emperor.] 

2. (’31) AIE 1931 All 555 (550) : 53 All 797 : 33 Cri L Jour 259, Allah Baksh v. 

Emperor. 

•(’94) 21 Cal 92 (96), Bash Behari Doss v. Balgopal Singh. 

(’05) 2 Cri L .Tour 344 (344) : 9’ G W N 623, Nitija Pal v. Beni Madhab. 
f’29) .4.IK 1929 Cal 773 (773) ; 31 Cri L Jour 474, Kalachand Ghose v. Tatu. 

(’81) 1881 Pun Be No. 31 Cr, p. 81 (83), Budruddin v. Empress. 

(1900-02) 1 Low Bur Eul 270 (271), Taung Bo v. Grown. 

(’26) AIE 1920 Lah 196 (197) : 27 Cri L Jour 23 Nasar Md. Khanv. Bara Singh. 

3. (’38) AIE 1938 Pat 366 (367) : 39 Cr. L. J. 732, Bala Bux v. Emperor. 

(’37) 38 Cr. L. J. 232 (233): 166 Ind Gas 494 (Pat), BriJ Mohan v. Dasrath Singh. 
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the appellate Court has power to dismiss an appeal summarily without 
giving reasons, if the High Court finds that the Court has not applied, 
its mind to the consideration of the facts of the ease, it will remand 
the case back to be heard on the merits.^ 

8. Withdrawal of appeal. — See Note 8 to Section 423. 

9. Review. — See Note 1 to Section 430. 

10. Revision. — It is within the power of the High Court, in 
revision, to say, after considering the facts of each particular case, 
whether or not the appellate Court has exercised a proper discretion 
in acting under this section and either remand the appeal to the lower 
appellate Court to he heard on its merits^ or to go into the case itself 


(’30) AIE 1930 Pnt 331 (331) ; 31 Cr. L, J. 760, Thahur Sahu v. Emperor. 

(’86) 8 All 514 (515) ; 1886 AWN 177, Qnccn-Emprcss v. Bam Narain, 

(’95) 17 All 241 (242,243) : 1895 A W N 68 (FB), Qiiccn-Emprcss v. Nannlizc. 
(’06) 4 Cr. L. J. 373 (373) : 3 A L J 693 : 1906 A W N 303, Bliaicani Dchal v. 
Emperor. 

(’14) AIR 1914 All 311 (312) : 36 All 496 : 15 Cr. L. J. 512, Kzindan v. Emperor. 
(’24) AIR 1924 Cal 642 (643) ; 23 Cr. L. J. 733, Bam Eari v. Santosh Kzmar. 
(’33) AIR 1933 Cnl 515 (515, 516) : 34 Cr. L. J. 812, Ahdzil Lalif v. Ahamad. 
(’93) 6 C P L R Cr 24 (26), Empress v. Paiiram. 

(’17) AIR 1917 Nng 203 (204, 205) : 13 Nag L E 169 : 18 Cr. L. J. 993, Bam Bao 
V. Emperor, 

(’04) 32 Cal 178 (179) : 2 Cr. L. J. 170, Ehcowri Ezdierjiv, Emperor. 

(’16) AIE 1916 All 197 (197) : 17 Cr. L. J. 309 : 38 All 393 (394), Lai Bcliari v. 
Emperor. 

(’27) AIR 1927 Nng 88 (88, 89) : 27 Cr. L. J. 1404, Maroii v. Mi. Easahai. 

(’29) AIR 1929 Nag 150 (151, 152); 30 Cr. L. J. 791, Chandra SekJiar v. Bajaram. 
(Judgment dismissing appeal summarily need not be elaborate but must be such 
as to show that the Court has applied its mind to consideration of evidence on 
record and the pleas raised by the accused.) 

(’25) AIE 1925 Oudh 290 (291) : 26 Cr. L. J. 4, Brij Mohan Lai v. Emperor. 
(’18) AIR 1918 Pat 597 (597) : 19 Cr. L, J. 151 ; 2 Pal L J 695, Gurnhari Behara 
V. Emperor, 

(’18) AIE 1918 Pat 600 (660) : 19 Cr. L. J. 304, Bamkant Pandit v. Emperor. 
(’19) AIE 1919 Pat 54(50): 20 Cr. L, J. 271, Shamhehari Singh v. Emperor, (Order 
should show on the face of it that the Court has perused the petition of appeal 
and the judgment appealed against.) 

(’20) AIE 1920 Pat 522 (523) : 21 Cr. L. J. 139, Ganesh Bam v. Gtjan Chand. 
(Judgment should show that the Court has considered all the arguments advanced 
before it and the evidence in the case.) 

(’22) AIR 1922 Pat 552 (552) ; 24 Cr. L. J. 477, Padarath Ezirmi v. Emperor. 
(’25) AIE 1925 Pat 183 (184) : 25 Cr. L. J. 1237, Jagarnath Singh v. Emperor. 
(’35) AIR 1935 Pat 32 (33) : 36 Cr. L. J. 191, Jagnarain Ditbey v. Ghinim Diibcy. 
(’35) AIR 1935 Pat 37 (38) : 36 Cr. L. J, 261, Barjoo Mahio v. Emperor. 

4. (’30) AIR 1930 Pat 520 (520) : 32 Cr. L. J. 86, Krishna Pali v. Emperor. 

(’35) AIR 1935 Pat 37 (38) : 36 Cr. L. J. 261, Barjoo Mahio v. Emperor. 

(’35) AIR 1935 Pat 32 (33) : 36 Or. L. Z. 191, Jagnarain Dubey v. Ghinim Duhey. 
(’05) 9 Cal W N ccsxix (ccssix), Kalha Khan x. Emperor, 

(’18) AIE 1918 Pat 660 (660) : 19 Cr. L, J. 304, Bam Kant Pandit x. Emperor. 
(’18) AIE 1918 Pat 597 (597) ; 19 Cr. L, J. 151 : 2 Pat L J 695, Gurubari Behara 
V. Emperor. 

[See (’38) AIE 1938 Pat 176 (176) : 39 Cr. L. J. 380, ChhaUi Gope x. Emperor. 
(Order not showing that records were examined or evidence appreciated — Order 
set aside — It is to be noted however that under this section the appellate Court 
is not bound to send for record of case.)] 

Note 10 

1. (’36) 37 Cr. L, J. 904 (905) ; 164 I. C. 270 (Cal), Mamnaiha Nath v. Union 
Board of Dhatrigram. 

(’18) AIE 1918 Pat 660 (660) ; 19 Cr. L. J. 304, Bam Kant Pandit v. Emperor. 
(’18) AIE 1918 Pat 597 (597) : 19 Cr.L.J. 151 : 2 PL J 695, Gztrubari x. Emperor. 
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and dispose of it.^ 

11. Appeal. — A judgment by a Judge of a High Court dismissing 
an appeal under this section is an order made in a criminal trial in 
appeal, and therefore no appeal lies from such an order.^ 


422.^^ If the Appellate Court does not dismiss 
Notice of appeal, the appeal summarily, it shall cause 
notice to he given to the appellant or his pleader, and 
to such officer as the Provincial Government^ may 
appoint in this behalf, of the time and place at which 
such appeal will he heard, and shall, on the applica- 
tion of such; officer, furnish him with a copy of the 
grounds of appeal ; 

and, in cases of appeals under section 417, the 
Appellate Court shall cause a like notice to he given 
to the accused. 


a. Substituted by A, 0. for “Local Government.” 

Synopsis 


1. Notice — General. 

2. Notice to appellant or pleader. 

3. Notice to accused. 

4. Notice to complainant-respon- 

dent. 

Other Topics 

Change of time or place of hearing. See 
Note 6. 

Dismissal without fixing date or place. 
See Note 6. 

Legislative changes. See Note 2. 

No admission of appeal for limited pur- 
> poses only. See S. 421 Note 1. 

No dismissal of appeal for default of 
appearance. See S. 421 Note 2. 


5. Officer appointed by the Provin- 

cial Government. 

6. Time and place of hearing. 

7. Burden of proof in criminal 

appeals. 

(miscellaneous) 

Notice to accused to whom compensa- 
tion awarded under S. 250. See Note 3- 
Notice to appellant in spite of presence 
of his pleader. See Note 2. 

Notice to complainant in appeal agains 
order under S. 545. See Note 4. 

OfiScers appointed in several provinces. 
See Note 5. 


1, Notice — General. — Where an appeal has been admitted, 
notice under this section must be served on the persons mentioned 
therein, before the appeal could be finally disposed of under S. 423.^ 


• 1882 : 3.422; 1872 ; Ss. 62, 269, 279; 1861 — Nil. 


(’19) AIE 1919 Low Bur 154 (156) : 19 Cri L Jour 316, Nga Ba Myit v. Emperor^ 
(’81) 1881 Pun Be No. 31 Cr, p. 81 (82), Budruddin v. Empress. 

(’82) 1882 Pun Be No. 35 Cr, p. 42 (46, 49), Lai Khan v. Empress. 

2. (’18) AIE 1918 Pat 660 (660) : 19 Cr. L. J.304, Bam KantPandity. Emperor.. 
(’06) 3 Cri L Jour 385 (387) : 10 C W N 446, Issioar Chandra Das v. Emperor. 
(’18) AIB 1918 Pat 597 (597) : 19 Cr.L.J. 151 : 2 P L J 695, Gurubari v. Emperor. 
(’10) 11 Cr. L. J. 631 (632) : 13 OudhCas309 ; 81. C. 379, Aman AH v. Emperor. 

Note 11 

1. (’03) 1 Weir 788a (788o), In re Chinna Earuppan. 

Section 422 — Note 1 

1. (’35) AIR 1935 P C 89 (92) : 36 Cr. L. J. 838 : 62 Ind App 129 : 62 Cal 983 
(P C), Emperor v. Dahu Raut. 


Section 421 
Notes 10-11 


Section 422^ 
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Section $22 
Notes 1-3 


The notice must be served personally on the person to bo served 
and only if after duo diligence it cannot be served personally, can it 
bo served on any adult male member of the family. (See ss. C9 and 70) . 
So, where the notice of an appeal was served on an accused person’s 
father, it was hold that the officer who was entrusted with the service 
should swear to an affidavit that ho made his best endeavours to effect 
personal service hut that he could not do so.’^ 

Where it is not possible to serve the notice as under Ss. 69 and 70, 
the notice or a copy of it should under S. 71 he left at the address given 
in the appeal. It is not competent to an appellate Court to hear and 
ffecido an appeal in the appellant’s absence simply because ho cannot 
he found at the address given hy him." 

Whero in spite of duo notice having been given the parties or 
their pleaders fail to appear at the hearing of the appeal, hut onlj' 
appear on the date fixed for delivery of the judgment, the appellate 
Court is not hound to hear thom.^ 

2. Notice to appellant or pleader. — Notice under this section 
must he given to the appellant or his pleader. Under S. 279, the 
•corresponding section of the Code of 1872, notice had to ho given only 
to the appellant, the words “or his pleader” being absent. It was, 
therefore, held that the fact that the pleader of the accused was 
]}rosont in Court when an order was made admitting an appeal did 
not relievo the Court from the necessity of giving notice to the 
appellant of the day fixed for the hearing of the appeal.^ Under the 
present section, it is enough if notice is given to the appellant or 
his pleader. 

3. Notice to accused. — Under this section notice is necessary 
to the accused only in cases where there is an appeal against acquittal 
under section 417. A notice to the accused person, therefore, to whom 
compensation is ordered to ho paid under S. 250 is unnecessary.^ But 
seeing that ho is the only person interested in upholding the order, it 
is desirable that notice should ho given to him.’“ But the High Court 

la. (’82) 1892 All W N 170 (170, 171), Emiircss v. Sinidar, 

See also S. 70 Note 1. 

2. (’90) 1890 Bat 809 (809), Empress v. Hari Narayan, 

3. (’23) AIR 1923 Nag 203 (203) : 23 Cri L Jonr 752, NyajiilcJian v. Emperor, 
.See also S. 340 Note 7. 

Note 2 

1. (’81) 10 Cal L Rep 57 (00), In rc Gopal Chandra JiL^nidlc. 

'(’83) 1883 Pun Ro No. 7 Cr, p. 9 (9), Miran BaJesh v. Empress. 

Note 3 

1. (’27) AIR 1927 Lab 357 (357) :8Lali5C8 : 28Cr.L.J. 410, Bashid Md.Khanr. 
Emperor. 

■(’S3) 1888 Pun Ro No. 14 Cr, p. 24 (25, 26), Empress v. Lai. 
la. (’32) AIR 1932 Bom 177 (178) : 33 Cr. L. d.5d2,InrcDinshahjiHirji Bhai. 
(’20) AIR 1920 Cal 1054 (1055) : 53 Cal 909 : 27 Cr. L. J. 1080, Bharasa Noiv v. 
Snkdeo. 

(’24) AIR 1924 Lab 075 (070) : 25 Cri L Jour 209, Bamchajid v. Jesa Bam. 

'(’06) 3 Cri L Jour 459 (459) : 29 Mad 187, Eviperor v. Palaniappavclan. 

■(’15) AIR 1915 Mad 940 (940, 942) : 38 Mad 1091 : 10 Cr. L.J. 128, Yenlcatarama 
Iijcr V. Krishna Iyer. 

'(’20) AIR 1920 Sind 143 (144) : 20 Sind L R 41 : 27 Cr. L. J. 248, Momoom v. 
Ibrahim. 
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will not interfere in revision on the ground of want of notice, unless 
there is some illegality in the order." 

Notice to complainant-respondent. — Under this section 
a complainant-respondent cannot claim as of right to be heard in the 
appeal. The matter is one which is left in each case to the discretion 
of the Court.^ 

Though there is no provision in case of an order under S. 545 of 
the Code, with regard to notice to the complainant to whom compen- 
sation has been awarded, one of the fundamental principles of law 
is that no order should be passed to the detriment or prejudice of a 
party without giving him an opportunity of being heard in defence. 
In that view notice should, in the exercise of the appellate Court’s 
discretion, be given to a complainant of the hearing of an appeal 
against a conviction in a case in which the complainant has been 
awarded compensation." But the fact that notice of appeal was not 
served on the complainant-respondent is no ground for interference 
where no injustice has been occasioned thereby.’’ See also section 545 
Note 16. 

5. OiBcer appointed by the Provincial Government. — 
Under this section notice should go to the officer appointed by the 
Provincial Government in this behalf. 

The officer appointed by the Provincial Government in Bombay 
is the District Magistrate.^ In Bengal the officer appointed by the 
Provincial Government is the District Magistrate except where the 

■(’09) 9 Cr. L. J. 150 (150) : 33 Mad 89 : 1 l.G.19,Amhakl!aganNagi v. Basappa. 
2. (’09) 9 Or. L. J. 150 (150, 151) : 33 Mad 89 ; 1 1. 0. 79, Ainbahhagari Nagi v. 
Basappa. 

.(’21) AIE 1921 Mad 281 (281) : 22 Cr.L. J.5S3. Krishna Kone v. Narayana Bass. 

Note 4 

1. (’40) AIE 1940 Bom 14 (15):41 Cr. L. J. 2i5, Paragji Bhiilahhai v. Bhagioanji 
Baicabliai. (In prh’oto prosecutions the Court in its discretion may allow the 
complainant to appear by an advocate, but it is not in any case bound to do so.) 

.(’37) ALE 1937 Nag 123 (124) ; 38 Cr. L. J. 433, Kartikram v. Emperor.^ (Notice 
to complainant — Absence of, not illegal though it is desirable to issue notice if he 
is likely to be prejudiced otherwise.) 

■(’37) Am 1937 Nag 394 (396): 39 Cri L Jour 75 : ILE (1938) Nag 157, Baghunath 
Zlal V. Patiram, (It is open to appellate Court in exercise of its discretion to 
hear the complainant in suitable cases.) 

(’36) Am 1936 Eang 247 (248) : 37 Cri L .Tour 832 ; 14 Bang 744, Efanda Mcah 
V. Anamalc Chetlyar. 

{'74) 7 Mad H C E App xlii (xlii) : 2 Weir 476. 

See also S. 423 Note 9. 

2. (’36) AIE 1936 Nag 144 (144, 145) : 38 Cri L Jour 76 : ILE (1936) Nag 147, 
Balwani Ganesh v. Motilal Nathuram. 

•(’36) AIR 1936 Rang 247 (248) : 37 Cri L Jour 832, Etanda Mcah v. Anamale 
Chetiyar. (Failure to give notice is not however an illegality.) 

<’26) AIR 1926 Cal 1054 (1055, 1056) : 53 Cal 969 : 27 Cri L Jour 1086, Bharasa 
Noil) V. Sukdeo. 

3. (’37) AIR 1937 Nag 123 (124) : 38 Cri L Jour 433, Kartikram v. Emperor. 

(’17) AIR 1917 Nag 122 (123) : 14 Nag L R 131 : 19 Cr. L. J. 927, Mangal Ghand 

V. Mohan. 

[See (’33) AIR 1933 Mad 277 (277, 278) : 33' Cri L Jour 596, Kalathi Mudali v. 
Venkatesa Mudali.) 

Note 5 

1. (’23) AIE 1923 Bom 74 (74) : 24 Cri L Jour 700, Emperor v. Shivlingappa. 


Section 422 
Notes 3-5 
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Note 5 


2. (’03) 7 Cal W N 80 (81), Bcpht Bchari Dc v. Nciidi Hariani. 

3. (’24) AIE 1924 Lab 075 (075) : 25 Cri L Jour 200, Bavichand v. Jcsa Ram. 
See also Rules and Orders of the High Court of Judicature at Lahore (1931): 

PANT D — NOTICE OF APPEAL. 

The following Notifications untlcr S. 422 of tbc Code of Criminal Procedure, pres- 
cribing tbe officers to wbom notice is to be given of an appeal wbicb is not sum- 
marily rejected, are re-printed for information and guidance. 

I. Bunjal Government Notification No. 173 dated the 26th January 1691. 

■\Yitb reference to S. 422 of tbe Code of Criminal Procedure, 1882, prescribing that 

any Appellate Court wbicb does not reject an appeal summarily shall cause notice 
to be given to sucb officer ns tbe Local Government may appoint in this bebalf, tbe 
Hon’ble tbe Lieutenant-Governor is pleased to direct that, in tbe case of an appeal 
preferred by a ISaihvay employee in a case in wbicb be bas been convicted of an 
offence committed in bis capacity of Itaihvay servant, tbe Appellate Court shall 
c.ause notice to be given of the time and place of bearing of such appeal to tbe Head 
of tbe Railw.ay Administration concerned as well as to tbe District Magistrate, as 
directed in Punjab Government Notification No. 108-597 dated 8tb February 1883. 

II. Punjab Government Notification No. 1761, dated the 7th December 1696. 
M’itb reference to S. 422 of Act V of 1898, tbc Code of Criminal Procedure, pres- 
cribing that any Appellate Court which does not reject an appeal summarily shall 
causcnotice to be given to sucbofficcras tbc Local Governmentmayappointin this 
behalf of the time and place at which sucb appeal will be beard, tbe Ilon’ble tbe 
Lieutenant-Governor is pleased to direct, in supersession of notification No. 108, 
dated Stb February 1883, that in tbe case of appeals other than those which lie 
to tbc District, or specially empowered Magistrate, tbe Appellate Court shall 
cause notice of tbc time and place of tbc bearing of sucb appeal to be given : 

(1) to the Government Advocate, in all cases in which tbe sentence is one of death, 
transportation for a life or transportation or imprisonment for a term of not less 
than ten years ; 

(2) to tbe Magistrate of tbe District, in other cases. 

III. Punjab Government Notification No, 20G, dated the 10th February 1905. 
With reference to S. 422 of tbe Code of Criminal Procedure, 1898,i)rescribing that 

any Appellate Court which docs not reject an appeal summarily shall cause notice 
to be given to sucb ofiicor ns tbc Local Government may appoint in this behalf, 
tbc Ilon’ble tbe Lieutenant-Governor is xfieascd to direct that in tbe case of an 
appeal preferred by a postal employee in a case in which be has been convieted 
of an offence committed in bis capacity of irostal servant, tbe Appellate Court 
shall cause notice to be given of tbe time and place of bearing of sucb appeal to 
tbe Postmaster-General, Punjab and North-West Frontier Province, ns well as 
tbc District Alagistrate concerned as directed in Punjab Government Notification 
No. 108-597, dated Stb I’ebruary 1883. 

4. (’15) All! 1915 i\Iad 23G (237) : 15 Cr. L. J. G48, Gurusivami Naihcn v. Tiru- 
inurthi Chetti. 

(’21) AIR 1921 Mad 281 (282):22Cr. L. J. 583, Krishna Konc v. Narayana Dass. 
(’25) AIR 1925 Mad 375 (37G) : 25 Cr. L. J. 1389, Mustafa Rowthcr v. Siianmuga 
Thevan. 

Sec also the Criminal Rules of Practice and Orders of High Court of Judicature, 
Madras (1931) : 

Rule 240. Tbe following officers are tbc officers to wbom notices of appeal shall 
be given under S. 422, Code of Criminal Procedure : 

(1) District Magistrates in appeals other than appeals to Court of Session ; 

(2) Tbc Public Prosecutor in appeals to Court of Session ; 

(3) The Prosecuting Inspector of Police in mofussil districts other than tbe Nil- 
giris in appeals against convictions in cognizable cases in tbe appellate Courts 
in those districts other than tbe Court of Session ; 

(4) Tbe Agent and Manager of the Madras and Southern Mabratta Railway and 
tbe Agent of tbe South Indian Railway in appeals against convictions for Rail- 
way offences in connexion with those railways respectively ; 


order of a Sessions Judge is in appeal, in which case the Sessions 
Judge is such officer.’ In the Punjab also, it is the District Magistrate.® 
In Madras the officer is the District Magistrate in cases other than 
sessions cases and the Public Prosecutor in tbe case of the High Court 
and in sessions cases.'^ 
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As to Oudh and Central Provinces, see below.® 

Where the District Magistrate is the officer who is to receive the 
notice and the appeal is filed in his Court and heard by himself, no 
notice to him is necessary.® But where the appeal is transferred to 
a joint Magistrate for hearing, the fact that it was originally filed 
before the District Magistrate does not relieve the joint Magistrate of 
his duty of giving notice to the District Magistrate.' 

6. Time and place of hearing. — Under this section, the 
notice should specify the time and place at which the appeal will be 
heard. The Court of appeal should fix a date for hearing and deter- 
mine it on that day. Where the appeal was directed to be heard “in 
January" without fixing a date and the appeal was taken up and 
dismissed on a particular day, without any information to the appellant 
as to the time of hearing, it was held that the dismissal was improper.^ 
So also, a notice to an appellant’s pleader that his appeal would be 
heard next day wherever the Court haijpened to be encamped is not 
sufficient.^ An appeal posted for hearing at one place cannot be heard 
and dismissed at another place, without giving notice to the appellant 
or his pleader of the change of place.® So also, an appeal posted for 
hearing on a particular date cannot be heard on a date previous to 
that fixed. ^ 

(5) The District Forest Officer in appeals against convictions for forest offences, 
except in cases of offences relating to unreserved lands. In such cases notice shall 
be given to the Eevenue Divisional Officer who ordered the prosecution ; 

(6) Officers of the Salt and Excise Department in charge of circles in appeals 
against convictions for Salt and Excise offences in their circles ; and in appeals 
to the High Court in Abkari oases, to the Inspector of Excise, Madras Town 
Circle ; 

(7) The Crown Prosecutor for the Town of Madras in appeals to the High Court 
from the judgments or orders of the Presidency Magistrate and the Public Pro- 

- secutor in other appeals to the High Court. 

5. The Oudh Criminal Rules (1928) : 

Hule 3. As soon ns the date is fixed, the appellate Court shall cause notice to be 
given to the appellant as well as to the District Magistrate w'ho shall inform the 
appellate Court wlietlier any one will appear to support the conviction. 

Buie 4. In all criminal appeals before Sessions Judges, notice shall be given to 
Government Pleaders, whether such appeals be presented by pleaders or agents 
or received through the Superintendent of jails. 

Criminal Circulars of the Judicial Commissioner, Central Provinces (1929) : 
Buie 10. The following are the officers to whom notices of appeal shall be given 
under S. 422 of the Code ; 

(1) The District Magistrate in all appeals filed before the Court of Session of Judi- 
cial Commissioner ; 

(2) The Prosecuting Inspector of Sub-Inspector of Police in appeals to the District 
Slagistrate’s Court or to Courts of Magistrates subordinate to the District 
Magistrate. 

6. (’23) AIB 1923 Bom 74 (74):24 Cr.L.J. 700, Emperor y. Shivlmgappa Basaima, 
(’24) AIB 1924 Lah 675 (675) : 25 Cri L Jour 209, Ramchand v. Jesa Ram, 

(’21) AIB 1921 Mad 281 (283):22 Cr. L. J. 583, Krishna Eone v. Narayana Dass. 

7. (’25) AIB 1925 Mad 375 (376) : 25 Cr. L. J. 1389, Mustafa Roiuther v. Shan- 
muga Thevan. 

Note 6 

1. (’81) 1881 All W N 46 (46), Empress v. Wazir Khan. 

2. (’20) AIB 1820 Bom 318 (318) : 21 Cri L Jour 373, In re Arjun Tathoo, 

3. (’91) 1891 Pun Be No. 7 Or, p. 16 (17), Bahawal v. Queen-Empress. 

(’05) 2 Cri L Jour 66 (66) ; 1905 Pun Be No. 11 Cr, Nihal Singh v. Emperor. 

4. (’82) 2 Weir 475 (475), Shanmugam Ohettiar v. Alagia Numbia Pillai. 


Section 422 
Notes S-6 



2270 APPELLATE COURT’S POWERS IN DISPOSING OP APPEAL [OH.31. 


Section 422 
, Notes 6-7 


Section 423 


Where a pleader appeared at 10 A. Ji. to argue the criminal 
appeal on the day notified for hearing, and was informed that the 
appeal was disposed of on merits at 7-30 A. M,, the appeal was ordered 
to bo restored and re-heard by some other Magistrate as the i)leader 
did not appear to have wilfully absented himself.® 

7. Burden of proof in criminal appeals. — Sec Note 14 to Section 423 
and the undermentioned cascs.i 


4.2.3.'“' (^) The Appellate Court shall then send 
Powers of Appel- for the recoi’d of the case,- if such 
ing^'of record is not already in Court. After 

perusing such record, and hearing the appellant or his 
pleader, if he appears, and the rublic Prosecutor, if 
he appears, and, in case of an appeal under section 417, 
the accused, if he appears, the Court may, if it 
considers that there is no sufficient ground for 
interfering, dismiss the a]3peal, or may — 

(a) in an afipeal from an order of acquittal, 
reverse such order and direct that further 
inquiry be made, or that the accused be 
retried or committed for trial, as the case 
may be, or find him guilty and pass 
sentence on him according to law; 

(1) ) in an appeal from a conviction, (1) reverse 
the finding and sentence, and acquit or 
discharge the accused, or order him to be 
retried by a Court of competent jurisdiction 
subordinate to such Appellate Court or 
committed for trial, or (2) alter the finding, 
maintaining the sentence, or, with or 
without altering tlie finding, reduce the 
sentence, or, (3) with or without such 
reduction and with or without altering the 
finding, alter the nature of the sentence, but, 
subject to the firo visions of section 106, sub- 
section ( 5 j, not so as to enhance the same; 

* Code of 1882 ; S. 423. 

The words "subject to tbo provisions of S. lOG sub-section (3)” were added in 
cl. (b) (3) and cl. (d) was newly inserted ; otherwise the section was the same. 

5. (’37) 1937 Mad W N 91 (91, 92), Vcnlcatalcrishiiayiia v. Emperor. 

Note 7 

1. (’95) 23 Cal 347 (349), Milan Khan v. Sagai Bepari. (Rule in civil appeals that 
burden lies on appellant to prove decision of lower Court is wrong does not apply 
to criminal appeals by convicted person — In such cases, if appellate Court feels a 
reasonable doubt ns to the guilt of tho accused, it must acquit him.) 

(’82) 11 Cal L Rep 25 (29, 30), Protap Chundcr v. jS7?iprcss. (Sound rule to apply in 
trying criminal appeal whore questions of fact are in issue is to consider whether 
the conviction is right.) 
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fc j in an aiopeal from any other order, alter or 
reverse such order; 

( d) make any amendment or any consequential 
or incidental "order that may he just or 
proper. 

( 2) Nothing herein contained shall authorize the 
Court to alter or reverse the verdict of a jury, unless 
it is of opinion that such verdict is erroneous ov^ing 
to a misdirection hy the Judge, or to a misunder- 
standing on the part of the jury of the law as laid 
down hy him. 

Synopsis 


1. Scope of the section. 

2. “Shall then send for the record.’* 

3. “After perusing the record.’’ 

4. Dismissal of appeal for default 

can be set aside. See Notes to 
Section 430. 

5. Refusal to entertain appeal on 

ground that conviction ought to 
have been under non-appealable 
section. 

6. Admission of appeal does not 

preclude objection as to its 
admissibility. 

7. Appeal cannot be admitted 

merely for reviewing sentence. 

8. Withdrawal of appeal. 

9. Parties must be given an 

opportunity of being heard. 

10. Notice of appeal. See Notes to 

Section 422. 

11. Connected appeals — Hearing of. 

12. Appointment of assessors in 

appeal. 

13. New plea. 

14. Appreciation of evidence by the 

appellate Court. 

15. Appeal from acquittal — 

Clause (a). 

16. Appeal from acquittal — Order 

for further enquiry. 

17. Appeal against acquittal — Power 

to order re-trial. 

18. Re-trial of appeals. 

19. “ Find him guilty and pass sen- 

tence.’’ 

20. Appeal from conviction — 

General. 


21. “Reverse the finding and sen- 

tence.’’ 

22. “Acquit or discharge the ac- 

cused.” 

23. “Order him to be re-tried.” 

24. “By a Court of competent juris- 

diction.” 

25. Discharge and re-trial — If both' 

can be ordered. 

26. Effect of re-trial on offences of 

which accused had been ac- 
quitted in trial Court. 

27. Ordering re-trial for enhancing 

sentence. 

28. Remand for passing sentence or 

for writing proper judgment. 

29. Effect of order for re-trial in. 

appeal. 

30. “ Or committed for trial.” 

31. “ Alter the finding.” 

32. Reduction of sentence, 

33. “Alter the nature of the sen- 

tence ..... but not so as to- 
enhance the same.” 

34. “Appeal from any other order”' 
— Clause (c). 

35. Subsequent events — Power to 

take notice of. 

36. Power to direct sentences to run 

concurrently. 

37. Appellate Court cannot canvass 

previous convictions. 

38. Appellate Court when to report 

to the High Court. 

39. “Any amendment or any conse- 

quential or incidental order” 
— Clause (d). 

40. Verdict' of jury — Sub-sec- 

tion (2). 


Section 32S. 


Code of 1872 ; Ss. 280, 284 and 272 para. 3. 

260. The appellate Court, after perusing the proceedings of the lower Court and; 



2272 APPELLATE COURT’S POWERS IN DISPOSING OP APPEAL CCH.31. 


Section ?<23 


Other Topics (viiscellaneous) 


Abetment of offence — Conviction for, by 
appellate Court — When can bo passed 
and when not. See Note 31. 

Acquittal — Interference by appellate 
Court. See Note 15. 

Admission — Objection as to absence of 
sufficient cause for delay or ns to non- 
appealability of sentence can bo taken. 
See Note 6. 

“Alter” — In clause (c) — j\Ieaning. See 
Note 34. 

Appeal — No admission for reviewing 
sentence only — If admitted, appellant 
to be heard on merits. See Note 7. 

Appeal — No dismissal on ground of 
sentence being without jurisdiction. 
See Note 3. 

Appeal — No summary dismissal. See 
Note 9. 

Appeal from acquittal — Grounds not 
contained in objections not to be con- 
sidered. See Note 15. . 

Appeal from acquittal — Power to order 
re- trial is discretionary. See Notes 17 
and 23. 

Appeal from conviction — Appellate 
Court cannot remand simply for exa- 
mination afresh of certain witnesses. 
See Note 20. 

-\ppeal from conviction — Mere reversal 
is acquittal. See Note 21. 

Appeal from conviction — No further 
enquiry. See Notes IG and 20. 

Appellate Court — No power to make 
order which would make entire proceed- 
ing infructuous and absurd. See N. 39. 


Appellate Court — No power to remit 
any sentence. See Note 32. 

Appellate Court — Not to report to High 
Court without deciding appeal. See 
Note 38, 

Appellate Court — Powers of. See Notes 1 
and 9. 

Appellant in jail — Not represented by 
pleader — Entitled to appear in person. 
See Note 9. 

Clause (d) — No application to matters 
arising pending appeal or to matters 
at stage of admission. See Note 39. 

Clause (d) — Orders not falling within — 
Examples. See Note 39. 

Co-accused — Appeal by one alone — Ap- 
pellate Court can reduce sentence on 
other in the ends of justice. See 
Note 32. 

Commitment — For commitment by ap- 
pellate Court, offence need not be 
exclusively triable by Sessions Court. 
Sec Note 30. 

Commitment refused in view of consider- 
able expense incurred already by ac- 
cused and other circumstances. See 
Note 30. 

“Consequential or incidental” — Mean- 
ing and examples. See Note 39. 

Conviction affirmed — Sentence cannot 
bo reversed absolutely. See Note 32, 

Conviction for two offences — Whole pro- 
secution evidence disbelieved — Whole 
conviction to bo set aside. See Note 14. 

Discharge on ground of misjoinder — 
Re-trial can be directed. See Note 25. 


after hearing the appellant, his counsel or agent, if they 
appear, and the Public Prosecutor, Government Pleader 
or other officer empowered by Government or by the 
Magistrate of the district in that behalf, if he appears 
may alter or reverse the finding and sentence or order 
of such Court, and may, if it see reason to do so enhance any punishment that has 
been awarded : 


Appellate Court may 
alter or reverse finding 
and sentence, or enhance 
a sentence. 


Provided that, if the appeal is from the sentence of a ilagistmte of any class, 
the appellate Court shall not inflict a greater punishment than might have been 
inflicted by a Magistrate of the first class. 

S84, When any Court has convicted a person of an offence not triable by such 
Procedure in case of Court the appellate Court shall annul the conviction and 
conviction by Court not sentence of such Court and direct the trial of the case by 
having jurisdiction, a Court of competent jurisdiction. 

272. • . . . . 


The High Court may, in any case so appealed, direct a new trial by another 
Court, or may pass such judgment, sentence, or order ns may be warranted bylaw. 
Code of 1861 ; Ss. 419 and 427. 

dl9. The appellate Court, after perusing the proceedings of the lower Court, 
Appellate Court may hearing the plaintiff or his counsel or agent if 


call for theproceedings 
of lower Court. 

Court of appeal how to 
proceed in case of con- 
viction by a Court not 
having jurisdiction 

competent jurisdiction. 


they appear, may alter or reverse the finding and sentence 
or order of such Court, but not so ns to enhance any 
punishment that shall have been awarded. 

427. When a Court subordinate to a Court of Session 
shall have convicted a person of an offence not triable 
by such Court, it shall be competent _to the appellate 
Court to annul the conviction and sentence of such 
Court, and to dirct the trial of the case by a Court of 
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Duty of appellate Court to go through 
record. See Note 3. 

Entire record lost — Fresh trial ordered. 
See Note 2. 

Evidence — Objection as to admissibility 
— Not to bo allowed in appeal for first 
time. See Note 13. 

Evidence — Review by appellate Court 
— Independent judgment to be exer- 
cised. See Note 14. 

■“Finding" — Is not limited to finding 
on law point. See Note 31. 

“Find him guilty" — Words not limited 
to oCences with which accused was 
charged in lower Court. See Note 19. 
Finding of fact of trial Court — Power of 
appellate Court to interfere. See 
Note 14. 

High Court — Power ns appellate Court. 
Sec Notes 1 and 22. 

High Court — Power as revision Court. 
See Notes 1 and 22. 

Improper evidence admitted by lower 
Court — Appellate Court should see 
whether there still remains sufiicienl 
evidence to sustain conviction — See 
Note 14. 

•Jury — Objection to jury trial — Not to 
be allowed in appeal for first time. 
See Note 13. 

.Tury verdict and conviction — Mis-direc- 
tion or error of law — Whether appel- 
late Court can go into evidence and 
see whether decision is right. See 
Note 40. 

Lower Court decision — Presumption ns 
to correctness. See Note 14. 

New trial — Merely for enhancing 
punishment — To bo used sp.aringly. 
See Notes 27 and 1. 

No appeal by accused — Conviction not 
to be quashed on ground of loss of 
record. See Note 2, 

Non-appealable sentence — Illegally cor- 
reeled into appealable one — Appeal 
lies. See Note 3. 

No summary dismissal — Records to be 
sent for. See Note 2. 

Ple.ider appearing without vahai.atnama 
— Time may be granted for production. 
See Note 9. 

Power under this section — Large enough 
to invoke English rule that repugnancy 
in verdict is by itself sufiicient for 
quashing conviction. See Note 40. 
Powers under this section — Subject to 
other provisions of law. See Note 1. 

Presumption of innocence of accused 

Effect of lower Court’s decision on it. 
See Note 14. 

Previous conviction — Appellate Court 
cannot go into legality. See Note 37. 
•Question of law — New plea in appeal. 
See Note 13. 

Remand — No remand for passing legal 
sentence. See Note 23. 


‘‘Re-tried” — Includes re-trial on appeal. 
See Note 18. 

Re-trial — Charges under Ss. 302 and 201 , 
Penal Code — S. 201 charge withdrawn 

— Conviction under S. 302 — Re-trial 
even for charge under S. 201 can be 
ordered. See Note 20. 

Re-trial order can be passed even subse- 
quent to setting aside conviction and 
sentence. See Note 17. 

Re-trial — No rc-trial on particular point. 
See Note 23. 

Rc-trial — When will not bo ordered. 
See Note 23. 

Re-trial — When can bo ordered. See 
Notes 17 and 23. 

Rc-trial — Whether can bo before appel- 
late Court. Sec Note 24. 

Section 100 (3) — Order as to additional 
security under, is not enhancement. 
See Note 33. 

Section 118 — Appeal against order under 

— No rc-trial or further enquiry can 
be ordered. See Note 34. 

Section 230 — Order under, cannot be 
passed under clause (d) W appellate 
Court. See Note 39. 

Section 4 18 and this section. See Note 40. 

Section 439 and this section — Distinc- 
tion. See Note 1. 

Sections 514, 470, 135 and 250 (3). See 
Note 34. 

Section 537 and this section. See Note 40. 

Self-defence — New plea in appeal — 
When can be raised. See Note 13. 

Sentence by appellate Court — Whether 
enhancement. See Note 33. 

Separate sentences in separate trials — 
High Court can direct them to run 
concurrently. See Note 30. 

Subsequent discovery of evidence — No 
ground for sotting aside acquittal or 
ordering rc-trial. See Note 17. 

Subsequent events — Not to be looked 
into. See Note 35. 

Summary rejection of appeal under 
S. 421 — Sentence cannot be reduced. 
See Note 32. 

Trial Court competent to inflict maxi- 
mum sentence — No new trial for en- 
hancing sentence. See Note 27. 

Trial Court not writing judgment in 
conformity with S. 3G7 — Appellate 
Court to remand case for re-hearing 
dc novo and not merely to call for 
fresh judgment. See Note 28. 

Two appeals — To be kept and dealt with 
separately. See Note 11. 

Two appeals — Making cross-references 
to evidence and judgment irregular. 
See Note 11. 

Two cross-charges tried separately — 
But one judgment — No prejudice — 
Conviction valid. See Note 11. 

Whipping — When may be substituted 
for imprisonment. See Note 33. 

Withdrawal of appeal — At any time 
before judgment. See Note 8. 

2Cr.l43. 


Section $23 
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Section 423 1, Scope of the section. — This section i^rescribes the powers of 

Note 4 the appellate Court in disposing of an appeal. The powers conferred 
on the appellate Court are as ample as those of the High Court on 
revision under S. 439 with the exception of the power to enhance the 
sentence.^ Where the appellate Court is the High Court itself, it has 
not only the powers under this section, but also those under S. 439. As- 
an appellate Court, it can, under this section, alter the conviction to 
one for an offence of which the accused was acquitted by the lower 
Court, but it has no such power in revision. As a revision Court it can 
enhance the sentence passed by the lower Court though as an appellate 
Court it has no such power. Thus, by a combination of ss. 423 and 439, 
the High Court, in appeal, can convict the accused of an offence of 
which he had been acquitted and also enhance the sentence.^ Where 
an appeal is before the High Court, the accused may be warned that, 
at the hearing of the petition, he may be called on to show cause why 
the sentence should not be enhanced.® But the stage at which the- 
revisional powers can be exercised does not arise until the peremptory 
provisions of Ss. 422 and 423 have been complied with; thus, the High- 
Court cannot, if it does not dismiss the appeal summarily under S. 421, 
act under S. 439 without notice under S. 422 and without sending for- 
the record under s. 423.^ 

There is.another distinction between this section and s. 439. Under 
the latter section findings of fact are not ordinarily open to review 
and a proviso against altering an acquittal into a conviction has been 
expressly added therein. On the other hand, this section is concerned ' 
with the powers of a Court of Appeal when the facts are before the 
Court, and in the absence of a proviso limiting the powers as to- 
alteration of findings, such a proviso cannot be implied.^® 

The powers of the Court under this section must be read subject- 
to other provisions of law limiting the right of interference to the 
extent specified by such provision. See the undermentioned cases.® 

Section 423 — Note 1 

1 (’35) AIR 1935 P C 89 (92) : 36 Or. L. J. 838 : 62 I. A. 129 : 62 Cal 983 (P C), 
Emperor v. Dahu Eaut. 

2. (’35) AIR 1935 P C 35 (36) : 36 Cr. L. J. 482 : 57 All 156 : 62 I. A. 36 (P C), 
Clmnbidya v. Emperor. 

(’14) AIR 1914 Mad 258 (260) : 37 Mad 119 : 15Cr. L. J. 180, Bali Reddy v. Emperor, 
(’04) 1 Cri L Jour 942 (943) : 1904 Pun Re No. 12 Or, Bhola v. Emperor. 

(’84) 6 All 622 (622) : 1884 AWN 252 (FB), Quecn-Evipress v. Earn Kuria. 

(’31) AIR 1931 Cal 450 (451) : 32 Cri L Jour 890, Eitabdi v. Emperor. 

[See (’24) AIR 1924 Rang 93(97):! Rang 436:25Cr.L.J. 247, 0?i. Shwe'f. Emperor. 
(Appeal by convict and revision by High Court — High Court acts both under 
S. 423 and S. 439 — Conviction for murder in place of conviction for lesser 
ofience is justified under S. 423.)] 

3. (’35) AIR 1935 P C 89 (92) ; 36 Cr. L. J. 838 : 62 I. A. 129 : 62 Cal 983 (P C), 
Emperor v. Dahu Eaut. 

4. (’35) AIR 1935 P C 89 (91) : 36 Cr. L. J. 838 : 62 I. A. 129 : 62 Cal 983 (P C),. 
Emperor v. Dahu Eaut. 

4a. (’32) AIR 1932 Cal 723 (726) : 60 Cal 179 : 34 Cr. L. J. 177, Hanuman Sarma 
V. Emperor, 

5. Reformatory Schools Act, S. 16, 

(’98) 20 All 159 (160) : 1897 AWN 230, Queen-Empress v. Oobinda. (Cannot 
interfere in appeal or revision with an order for detention in reformatory school. 
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2. “Shall then send for the record.” — Where the appeal is 
not dismissed summarily under s. 421, the appellate Court is bound to 
send for the record, if such record is not already in Court.^ Where the 
entire record was lost, the High Court sot aside the conviction and 
ordered a fresh trial." In KamaJcshamma v. Emperor^ it was held by 
the High Court of Madras that in the absence of any appeal bj"^ the 
person convicted, the conviction cannot, in revision, be quashed merely 
on the ground that some of the material records were lost at the time 
of -the lower Court’s judgment. 

3. "After perusing the record.” — An appeal cannot be 
dismissed for default of appearance. The words “ after perusing the 
record .... if it considers that there is no sufficient ground for 
interfering” shows that it is the duty of the appellate Court to go 

passed in substitution for an order of tmnsporation or imprisonment.) 

(’07) 6 Cr.L.J. 129 (130) : 1907 Pun Ro No. 18 Gr, p. 58 (59) : 1908 P L R No. 55, 
Bam ShigJi v. Emperor. (Do.) 

(’93-1900) 1893-1900 L B R 441 {/iA2),Qucen~EmprcES v. Nag Nyan Wnn. (Do.) 
(’12) 13 Cr.L.J. 44 (44) ; 5 S L R 173 : 13 I. C. 284, imperator v. Bajahali. (Do.) 
(’99) 3 Cal W N 570 (579), Empress v. Harisdas Mttlccrjcc. (Do.) 

(’97) 20 All 158 (159) : 1897 AWN 230, Quecn-Empressv. Himai. (Do — Overruled 
on another point in 21 All 391 (F B).) 

(’01) 28 Cal 423 (424) : 5 C W N 211, Bcasul v. Courtncij. (S. 10 does not take 
away jurisdiction of High Court to alter or set aside sentence <in substitution of 
which order for detention is made.) 

(’31) .4IR 1931 Nag 179 (179) : 27 Nag L E 242 : 32 Cri L Jour 1268, Muhammad, 
Azimuddin v. Emperor. (Sessions Judge has power to alter sentence of imprison- 
ment though order of detention falls to the ground thereby.) 

[Sec however (’01) 1 Low Bur Eul 08 (08), Grown v. Datoood Sahib, (Can interfere 
when order is against rules framed by Local Government under the Act.) 

(’99) 21 All 391 (401, 401); 1899 A W N 133 (FB), Queen-Empress v. Hari. (Can 
interfere where the order is without jurisdiction.)] 

Contonmcnfi >\ct (3 of IB80), section 26, 

(’84) 1884 Pun Re No. 40 Cr, p. 77 (84, 87), Ghardc v. Empress, (In a case tried 
under S. 28 of the Cantonments Act no appeal lies from any decision thereon.) 
Act XXXVII of 1855, scelion 4 : 

(’72) 17 Suth W E Cr 11 (11), Queen v. Boydonath Muherji, (Under S. 4, Cl. (1) 
of Act 37 of 1855 all sentences passed in criminal cases are final and no appeal 
lies to the High Court.) 

Frontier Crimcj Regu/at/on (3 of 1901), Ss, 48 and A9, 

(’32) .4ni 1932 Lah 436 (437) ; 13 Lah 585 ; 33 Cri L Jour 333, Mt. Sdbhai v. 
Emperor, (Ss. 48 and 49 apply only to orders passed by special tribunals — They 
do not afiect High Court’s powers.) 

Borrfa/ Schooh Act S. 21. 

(’32) AIR 1932 Sind 175 (177) ; 20 Sind L E 295 : 34 Cri L Jour ll,IssaA7tpario 
V. Emperor, (High Court is precluded from interfering with discretion of Magis- 
trates in appeal.) 

Bengal Sufprcislon of Terrorists Outrages (Supplementary) Act (34 of 1932). 

(’30) AIR 1930 Cal 529 (532) : 37 Cri L Jour 1092 : I L B (1937) 1 Cal 169, Nelai 
Chandra v. Emperor. (Appeals from convictions under Bengal Suppression of 
Terrorists Outrages Supplementary Act— High Court retains its ordinary powers 
as provided in Ch. 31, Or. P. 0,, in dealing with appeals.) 

Note 2 

1. (’3.5) AIR 1935 P C 89 (92) ; 36 Cri L Jour 838 : 62 Ind App 129 : 62 Cal 983 
(PC), Emperor v. BahuBaut, (Courtshouldalso comply with provisions of S. 422.) 

See also S. 421 Note 1 

2. (’89) 1889 All W N 55 (55), Queen-Empress v. Kliiniat Singh, 

3. (’15) AIR 1915 Mad 1038 (1039) : 38 Mad 498 : 14 Cr. L. J .497. 


Section $23 
Notes 2-3 
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Section 423 
Notes 3-5 


through the record and dispose of the appeal on the merits} This 
duty is irrespective of the question whether the appellant appears or 
does not appear; if he appears he is bound to be heard; if not, the 
record should be perused and the appeal disposed of on the merits.^ 
The whole record must be perused; it is not enough to merely go 
through the judgment.^ But documents and evidence not forming part 
of the record of the proceedings of the lower Court cannot be referred 
to or considered in appeal.'* 

An appeal cannot he dismissed on the ground that the sentence of 
the lower Court is without jurisdiction. Where a Magistrate first 
passed a non-appealable sentence and then illegally corrected it into 
an appealable sentence, it was held that an appeal lay against the 
latter and could not he dismissed on the ground that the original 
sentence was non-appealable.“ 

4. Dismissal of appeal for default, if can be set aside. — See Notes to 
Section 430, 

5. Refusal to entertain appeal on ground that conviction 
ought to have been under non-appealable section. — Where a 
conviction is given under an appealable section, the appeal cannot he 
refused to he entertained because the conviction, in the appellate Court’s 
opinion, ought to have been under a non-appealable section.* 

Note 3 

1. (’ll) 12 Cri L Jour 481 (481) : 12 I C 89 (All), Shcoji v. Emperor. 

(’09) 9 Cr.L.J, 553 (554, 555) : 5 Nag L R 76: 2 I.C. 247, Ratancliand v. Emperor. 
^29) AIR 1929 Lab 849 (849): 30 Cri L Jour 902, Nihal v. Emperor. 

(’30) AIR 1930 Lab 659 (659): 11 Lab 242 : 31 Or. L. J. 979, Eoora v. Emperor. 
(’19) AIR 1919 Ouclb 323 (324): 20 Cri L Jour 744, Balharan Singh v. Emperor. 
(’30) AIR 1930 Oudb 334 (334): 31 Cri L Jour 939, Tacn v. Emperor. 

(’27) AIR 1927 Pat 170 (176): 6 Pat 16: 28 Cr.L.J. 351, K7ildip Singh v. Emperor. 
(’34) AIR 1934 Pesb 21 (21): 35 Cri L Jour 963, Din Mohammad v. Emperor. 
(’95) 1895 Pun Re No. 21 Cr, p. 59 (59), Koiira v. Empress. 

(’05) 2 Cri L Jour 66 (66): 1905 Pun Re No. llCr, Nihal Singh v. King-Emperor. 
(’24) AIR 1924 Pat 370 (376) : 24 Cr. L. J. 475, Baldco Duhey v. Emperor. 
t’23) AIR 1923 All 175 (176) : 24 Cri L Jour 062, Ramchandar v. Emperor. 

(’26) AIR 1926 Bom 548 (548): 50 Bom 673: 27 Cr.L.J. 1167, Trimhalcr. Emperor. 
(’24) AIR 1924 Cal 95(95):50 Cal 972:25 Cr.L.J. 1150, Banshi Mirdhar. Brojesicar. 
(’07) 11 Cal W N csxsv (cssxvi), Noai Sheikh v. Emperor. 

(’92) 1892 Rat 593 (594), Queen -Empress v. Deoshanker. 

See also S. 421 Note 2. 

2. (’19) AIR 1919 Pat 54 (50): 20 Cr. L. J. 271, Sham Behari Singh v. Emperor- 
(An appellant must be given a notice of tbe adjourned bearing.) 

(’27) AIR 1927 Pat 176(170): 6 Pat 16: 28 Cr.L.J. 351, Kuldip Singh r. Emperor. 

3. (’13) 14 Cri L Jour 182 (183) : 19 Ind Cas 182 (Cal), Abbash Ali v. Emperor. 
\_Sec (’23) AIR 1923 Pat 308 (363) : 24 Cr. L. J.453, Nciua Lai Rai v. Emperor. 

(Appeal cannot be disposed of summarily without considering whole evidence 
and writing out judgment.)] 

4. (’10) 11 Cri L Jour 221 (221) : 6 Ind Cas 12 (Mad), In rc Muthu Goundan. 
(’10) 11 Cri L Jour 734 (734) : 8 I. C. 943 (Mad), In rc Ghinthalapudi Kotiah. 
(’72) 17 Sutb W R Cr 5 (5): 8 BengLRApp63, Queen v, Wazira. (Evidence taken 

before a Magistrate but not used at tbe trial, cannot be referred to on appeal.) 

5. (’ll) 12 Cr.L.J. 431 (431): lll.G.315(Jio\a), Emperor y.Keshavlal Virchand. 
(’ll) 12 Cri L Jour 402 (402, 403) : 11 Ind Cas 536 : 35 Bom 418, Emperor v. 

Keshavlal Virchand. 

See also S. 413 Note 5, 

, Note 5 

1. (’88) 1888 Rat 363 (364), In re Karunaram. 
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6. Admission of appeal does not preclude objection as to 
its admissibility. — The mere fact that an appeal was admitted in 
the absence of the respondent does not preclude the appellate Court 
from entertaining and giving effect, at the hearing, to an objection 
as to the maintainability of the appeal. Thus, the appellate Court can 
entertain an objection that there was no sufficient cause under S. 5 of 
the Limitation Act for excusing the delay in filing the appeal,^ or an 
objection that no appeal lies against the particular sentence.^ See also 
section 421 Note 1. 

7. Appeal cannot be admitted merely for reviewing sen- 
tence. — An appeal cannot be admitted merely for the purpose of 
reviewing the sentence only. If the appeal is admitted the appellant 
is entitled to be heard on the merits of the whole case. Where this is 
not done the High Court will order a re-hearing of the appeal.^ See 
also S. 421 Note 1. 

8. Withdrawal of appeal. — A petition of appeal presented for 
admission may be withdrawn by the appellant. The reason is that a 
right of appeal is a jirivilege and the party concerned is at liberty to 
insist upon or abstain from the exercise of that right in accordance 
with the principle that every privilege given to a party by law may be 
waived at the option of that party.^ According to the undermentioned 
case,' a party can withdraw his appeal at any time before judgment. 
According to the High Court of Calcutta,® it is doubtful if an appeal 
can be withdrawn as of right, after the appellate Court has perused 
the evidence. 

9. Parties must be given an opportunity of being heard. — 
An appeal cannot be dismissed summarily under this section.^ The 
stage at which the powers under this section are to be exercised arises 
after the notice referred to in s. 422 has been given to the parties 
specified therein. The appellate Court must give the appellant or his 
pleader an opportunity of being heard.® It cannot dispose of the appeal 

Note 6 

1. (’14) AIR 1914 Bom 111 (111) : 38 Bom 613, Baoji Kcsliav v. Krislinarao 
Anandrao. 

2. (’13) 14 Cri L Jour 2o4 (254): 40 Cal 631: 19 I C 510, Aziz Sheihh v. Emperor. 

Note 7 

1. (’39) AIR 1939 Lab 295 (296): I L E (1939) Lab 148: 40 Cr.L.J. 760, Harnam 
Singh v. Emperor, 

(’95) 1895 Bat 826 (827), Queen-Einpress v. Dagdu Gangaram, 

(’31) AIR 1931 Pat 351 (351); 32 Cri L Jour 1017, Sheikh Bijlm v. Emperor, 

(’14) AIR 1914 Gal 276 (277): 41 Cal 406:14 Cr.Jj.J. 485, Nafar Sheikhv.Emperor. 
(’2-5) AIR 1925 Pat 453 (455): 4 Pat 254: 26 Cr.L.J. 862, Gaya Singh v. Emperor. 
(’33) AIR 1933 Cal 124 (125): 60 Cal 571: 34 Cr.L.J. 633, Eil Batan v. Emperor. 
See also S. 407 Note 1; S. 412 Note 1 and S. 421 Note 1.' 

Note 8 

1. (’79) 5 Cal L Rep 372 (373), In the matter of Ghunder Nath Deb. 

2. (’04) 1 Cri L Jour 751 (752^ 753) : 17 C P L R 97, Emperor v. Sheikh Basul. 

3. (’80) 6 Cal L Rep 427 (428), In re Dioarka Manjhee. 

Note 9 

1. (’99) 1 Bom L R 225 (225), Queen-Empress v. Gopala Bama. 

(’01) 2 Weir 474 (475), In re Viraswami Naickan. 

2. (’70) 1870 Pun Re No. 31 Cr, p. 48 (49), Fuzl v. Crown. (Time so fixed for appear- 
ance that it was physically impossible for the appellant to be present.) 


Section 523 
Notes 6-9 
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Section 523 immediately after sending for the record without giving any such 

Note 9 opportunity.® Thus, it cannot dismiss the appeal without a hearing 

on the ground that “the matter is a mere trifle.”’^ 

On the other hand, where an opportunity has been given, but the 
appellant or his pleader is absent at the hearing,® or is not prepared to 
argue,® the Court is not bound to wait further but is competent to 
dispose of the appeal on the merits after perusing the record. Thus, 
the only limitation on the powers of the appellate Court is that, before 
disposing of the appeal, it must peruse the record and, if the appellant, 
having been given an opportunity of being heard, is present or is 
represented by a pleader, he must be heard. ^ 

Where a pleader appears on behalf of the appellant but files no 
valcalatnama, the appellate Court may grant him some time for 
producing the valcalatnama and then hear him ; but the refusal to 
grant time cannot be said to be wrong.® If the appellant is in jail and 
is unrepresented by a pleader, he is entitled to appear and be heard 
in person® and, for this purpose, the appellate Court has power to 
direct him to bo brought before it.®“ A contrary view has, however, 
been taken by the Chief Court of Oudh,®’’ namely that an appellant in 
jail cannot appear in person in Court. 

The only persons that are entitled to be heard are those mentioned 
in the section. A mukhtoar is a pleader, and if he represents the 
appellant, he must be heard. A complainant or a inivate prosecutor 

(’97) 1897 Rat 914 (914), Queen-Empress v. Chvnia. (Appeal disposed of in ebam. 
bers without being aware of the fact that accused was represented by pleader — 
Judgment was set aside.) 

[See however (’23) AIR 1923 Pat 297 (298) : 26 Cri L Jour 419, Eabir Shah v. 
Emperor. (Appeal transferred — Appellant not aware of transfer — Transferee 
Court disposing of appeal on merits does not commit any mistabe.)] 

See also S. 421 Note 5. 

3. (’19) AIR 1919 Pat 54 (56): 20 Cr. L, J. 271, Sham Bchari Singh v. Emperor. 
(When appeal is adjourned to another date, notice of it should be given to 
appellant.) 

(’24) AIR 1924 Rang 294 (295): 25 Cr. L. J. 933, Ta Pu v. Emperor. (Appellant’s 
advocate not given notice of date fixed for hearing appeal.) 

(’82) 2 Weir 475 (475), Shawmigam Ghcttiar v. Alagia Ninnbiya Pillai. (Illegal 
disposal of appeal on a date of which no notice was given.) 

4. (’98) 1898 Rat 978 (978), Qitecn-Emprcss y. Jivacharam Keshavram. 

See also S, 486 Note 1. 

5. (’91) 13 All 171 (187) : 1891 A W N 48 (PB), Queen-Empress v. Pohpi. (Over- 
ruled on another point in AIR 1928 All 84 (FB).) 

6. (’35) AIR 1935 Pat 515 (518) : 36 Cr. L, J. 1354 (1356, 1357), Kcwalram v. 
Emperor. 

7. (’91) 13 All 171 (187) : 1891 A IV N 48 (FB), Queen-Empress v. Pohpi. 
(Mahmood, J. contra.) 

8. (’20) AIR 1920 Cal 175 (175) ; 21 Cri L Jour 413, Jasir Khan v. Emperor. 

9. (’28) AIR 1928 All 84 (80) : 50 All 543 : 29 Cr. L. J. 334 (FB), Lai Bahadur 
V. Emperor. (Overruling 13 All 171 and dissenting from AIR 1927 Oudh 312.) 

(’83) 2 Weir 472 (473), In re Kotina Butchaiya. 

(’83) 2 Weir 473 (473), 

9a. (’83) 2 Weir 473 (473). 

9b. (’27) AIR 1927 Oudh 312 (313) : 28 Cri L Jour 679, Bam Prasadv. Emperor. 

10. (’81) 6 Bom 14 (15), Imperatrix v. Shivram 6undo. (Disposal without hear- 
ing mukhtiar of accused set aside.) 
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cannot claim, as of right, to be heard in appeal, though the Court may, 
in its discretion hear him.^^ 

The parties who are to be heard, must be heard in each other’s 
presence.^^ The Court cannot cut short the arguments so long as 
the parties are not guilty of unnecessary repetition or of irrelevant 
arguments ; nor can it decline to hear them or cut short their arguments 
because it is expected by the superior Courts to turn out a certain 
amount of work within a certain time. 

There is a difference of opinion as to whether, if the respondent 
is heard, the appellant has a right of reply. According to the High 
•Court of Calcutta^^ the practice of the Court is to allow the appellant 
■a right of replj% According to the High Court of Lahore^^ there is 
nothing in the language of the section to preclude the appellant or his 
pleader from replying, and as a matter of principle such right must 
be conceded to him. The Chief Court of Oudh^'’ has, on the other hand, 
held that the appellant’s pleader has no right of reply but that it is a 
privilege which should not ordinarily be refused by the Court. 

10. Notice of appeal. — See Notes to Section 422. 

11. Connected appeals — Hearing of. — An appellate Court 
should not hear two appeals together; each appeal must be kept 
absolutely separate and dealt with on the merits.^ Further, it is 
irregular for the Court, while dealing with connected criminal appeals, 
to make cross-references to the evidence and judgments in the several 
cases.^ Where two parties were charged for their attacks against each 
•other in the same occurrence, and the High Court, though trying the 
two charges separately, gave a single judgment, it was held by the 
Privy Council, that although technically it would have been better to 
have kept the evidence entirely distinct and to have given two separate 
judgments, the irregularity was one which, in the absence of prejudice 


11. (’32) AIB 1932 Cal 61 (61, 62) : 33 Cr.L.J.305, Behari Majhi v. Hari Majhi. 
(No right to be heard but can be heard.) 

•(’40) AER 1940 Bom 14 (15) : 41 Cri L Jour 245, Paragji v. Bhagwanji, (Court 
in its discretion may allow the complainant to appear by an advocate, but is not 
bound to do so.) 

(’37) AIE 1937 Nag 394 (396) : 39 Cr. L. J. 75 : 1 L R (1938) Nag 157, Angiumath 
Mai V. Patiram. 

(’04) 9 Cal W N Is (lx). In re Dowlatram, (Was heard.) 

(’86) 1886 Pun Be No. 29 Cr, p. 71 (72), Alcbar v. Empress. (No right to be heard 
except by permission.) 

(’71) 7 Mad HOE App xlii (xlii) : 2 Weir 476. 

See also S. 422 Note 4. 

12. (’32) AIE 1932 Cal 856 (856, 857) : 33 Cri L Jour 775, Shailch Bhotali v. 
ShaiJih Kalti. 

13. (’32) AIE 1932 Cal 856 (857)’: 33 Cr.L.J. 775, Shaikh Bhotali v. Shaikh Kalu. 

14. (’16) AIR 1916 Lah 74 (74, 75) : 1917 Pun Ee No. 21 Cr : 18 Cri L Jour 3, 
Biita Singh v. Emperor. 

15. (’25) AIR 1925 Oudh 65 (66) : 25 Cri L Jour 1169, Prag v. King-Emperor, 
(’25) AIR 1925 Oudh 50 (50) : 25 Cri L Jour 1173, BaJira v. Emperor. (Privilege 

should never be refused.) 

Note 11 

1. (’28) AIE 1928 Cal 230 (230, 231) : 29 Cr. L. J. 512, Boat Ali v. Emperor. 

2. (’16) AIE 1916 Cal 912 (913) : 17 Cri L Jour 439, Superintendent andEemem- 
braneer of Legal Affairs, Bengal v. Mon Mohan Boy. 

(’16) AIE 1916 Blad 1021 {lQ2’2,):lGCv.L.1 .5i.2,IndraTalavarv.NarasimhaBati. 


Section 423 
Notes 9-11 
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Section 423 
Notes 11-14 


would not affect the validity of the convictions.® Where the Sessions- 
Court reversed the finding of the lower Court on a question of fact, 
wfithout discussing the evidence in the case but referring to his finding 
in the appeal in a counter-case, it w^as held that the procedure, though 
convenient for the Sessions Judge, raised difficulties when the case 
came before the High Court in revision for want of material for High 
Court and hence the case should be remanded.'^ 

12. Appointment of assessors in appeal. — The appointment 
of assessors in appeal is not authorized by law.^ 

13. New plea. — A plea of self-defence can be raised for the first 
time in appeal and the apiDellate Court should exaniine the plea so 
raised,^ if the facts on the record justify such plea.® Similarly, a question 
of law such as that the prosecution is barred by limitation,® or that the 
trial is vitiated by an illegality'* (e. g., a misjoinder of charges,® or the 
constitution of the Court being illegal or irregular®'') may be raised for 
the first time in appeal. As a general rule, however, an objection as to 
the admissibility of evidence -will not be entertained for the first time 
in appeal.® Similarly, an objection that the trial ought to have been 
wfith the aid of assessors and not by jury will not be entertained for 
the first time in appeal.^ 

14. Appreciation of evidence by the appellate Court. — 
The appellate Court should exercise its own independent judgment 
in reviewing the evidence* and must form its own conclusions on the 


3. (’27) AIR 1927 P G 26 (26, 27) : 8 Lah 193 : 28 Cr. L. J. 254 (P C), Madat 
Khan v. Emperor. 

4. (’35) AIR 1935 Pat 494 (494) : 36 Or. L. J. 1349, Heia Singh v. Emperor. 

See also S. 353 Note 4 and S. 537 Note 30. 

Note 12 

1. (’68) 1868 Pun Re No. 17 Cr, p. 42 (42), Croton v. Syud Ahmnd, 

See also S. 284 Note 8. 

Note 13 

1. (’25) AIR 1925 All 664 (666) : 26 Cri L Jour 997, Ajndhia Prasad v. Eviperon, 
(’26) AIR 1926 Nag 202 (202) ; 26 Cri L Jour 1552, Eahimanshah v. Emperor. 

2. (’32) AIR 1932 Lah 606 (607) : 34 Cri L Jour 462, Nnr Dad v. Emperor. 

(’34) -MR 1934 Oudh 251(2-54) : 35 Cr. L. J. 943, Md. Nabi Khan v. Emperor. 

3. (’03) 7 Cal W N 883 (888), Bijoyendra Ball v. Emperor. 

4. (’39) AIR 1939 Bom 457 (459) : 41 Or.L. J. 176 : 1 L R (1939) Bom 648, Emperor 
V. Jhina Soma. (Prosecution is not debarred from talcing ground in appeal that 
Sessions Judge omitted to explain law to jury.) 

(’31) AIR 1931 Oudh 113 (113) : 32 Cri L Jour 91 : 0 Luclc 386, Bam Lauian v. 
Emperor. (Approver on turning against prosecution tried jointly with other 
accused and his confession relied on as basis for conviction of all accused.) 

5. (’02) 26 Mad 125 (126, 127) : 2 Weir 295, Krishnasami Pillai v. Emperor. 

5a. (’29) AIR 1929 Gal 92 (93) : 30 Cri L Jour 484, Intas Mandal v. Emperor. 

[But see (’30) AIR 1930 Cal 291 (291, 294) ; 57 Cal 1062, Superintendent and 
Eemembrancer of Legal Affairs, Bengal v. Bhajoo Majhi. (Not entertained as 
there was no prejudice.)] 

6. (’36) AIR 1936 Cal 101 (103) : 37 Cr.L.J. 445, Narain Chandra v. Emperor. 
(’33) AIR 1933 Gal 190 (192) : 34 Cri L Jour 430, Eusuf Ali v. Emperor. 

1, (’30) 1930 Mad W N 776 (776), Karuppa Thevan v. Emperor. 

Note 14 

1. (’38) AIR 1938 Rang 45 (47) : 39 Or. L. J. 248, Nga Kyaio Hla v. The King. 
(Appellate Court must independently scrutinze evidence and be convinced that 
no reasonable man can come to any other conclusion than that the accused was 
guilty.) 

(’90) 1890 All W N 148 (148), Queen-Empress v. Bislian, 


( 
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evidence.^ A general agreement with the lower Court is not enough.® 
A trial Court may give a finding of fact in two ways ; 

(a) by drawing inference from proved and admitted facts, or 

(b) by relying on the credibility of the evidence. 

This credibility may again depend upon the demeanour of the 
witnesses or upon other factors. In case (a), the appellate Court is in 
as good a position as the first Court. Even in case (b), where the 
credibility of the evidence depends upon factors other than the 
demeanoiLr of W'itnesses, the appellate Court is free to come to its own 
conclusions as to the credibility of the evidence.®® Similarly, when the 
trial Court convicts and the appellate Court acquits the accused, the 
High Court, on appeal by the Government against the acquittal, is not 
in any worse position than the first appellate Court, in the matter of 
w’eighing the evidence,"* Where, however, a finding of fact is based upon 
the credibility of evidence involving the appreciation of the demeanour 
of witnesses, the view of the trial Court w'hich has seen and heard the 
witnesses is entitled to great weight and should not be lightly 
discarded.® In such eases the appellate Court "will not interfere unless 

(’72-92) 1872-92 Low Bur Rul 516 (516, 517), Kyan San v. Queen-Empress. 

2. (’68) 1868 Puu Re No. 8 Or, p. 17 (23), Sher AH v. Grown. 

(’96) 23 Cal 347 (349), Milan Khan v. Sagai Bepari. 

(’33) AIR 1933 Pat 100 (102) ; 11 Pat 807 : 34 Cri L Jour 427, Mosaddi Bai v. 
Emperor. (Admission of counsel does not relieve the appellate Court of this duty.) 
(’13) 14 Cr. L. J. 419 (420) : 40 Cal 376 : 20 I. C. 403, Fidoi Hossein v. Emperor. 
(The fact that counsel did not refer to evidence does not absolve the Court from 
looking into it.) 

(’13) 14 Cr. L. J. 182 (183) : 19 I. C. 182 (Cal), Ahhask Ali v. Emperor. (Where in 
a criminal appeal, no one appears on behalf of the appellant, the Court ought to 
peruse the evideuce and come to a finding upon facts independently of the judg- 
ment. A decision on perusal of the judgment only is not legal.) 

(’21) 22 Cr. L. J. 414 (414) : 61 1. C. 654 (Cal), Nogendra Nath v. Emperor. (Con- 
viction under S. 324, 1. P. C. — Appellate Court is bound to come to definite find- 
ing of its own as to how, where and by whom injuries were caused to complainant.) 
(’24) AIR 1924 Cal 618 (619) : 25 Cri L Jour 1044, Inatulla Sircar v. Emperor. 
(Appellate Court is bound to give explicit opinion on question of fact involved in 
.the case.) 

(’34) AIR 1934 All 842 (843) : 35 Cri L Jour 1229, Emperor v. Noor Ahmed. (It 
must review the entire evidence.) 

(’76) 1876 Pun Re No. 5 Cr, p. 6 (7), Turin v. Groiun. (The law of appeal consti- 
tutes the appellate Court a Judge of the facts as completly as the Court of first 
instance, and the former Court should give ‘the benefit of the doubt to the 
accused, if it feels any doubt about the guilt of the accused.) 

3. (’ll) 12 Cr. L. J, 43 (43) : 9 I. 0. 261 (Cal), Jaira Mohan v. Ahhil Chandra. 
See the following cases : 

(’21) AIR 1921 Pat 496 (497): 22 Cr. L. J. 485, Mayadhar Mahanty v. Danardan 
Kund. (Where a prosecution case is disbelieved in essential particulars, it is not 
safe to convict the accused on the residue of the evidence that may be acceptable.) 
(’27) AIR 1927 Mad 410 (411) : 28 Cri L Jour 238, In re Yenhataswami. (Reject- 
ing part of prosecution story — Conviction can be based on rest of evidence.) 

(’19) AIR 1919 Pat 534 (536): 20 Cri L Jour 375 : 4 Pat L Jour 289, Ram Prasad 
Mahton v. Emperor. (Appellate Court finding part of evidence to be untrue — He 
should examine residue with care and scrutinize same with caution.) 

3a. (’36) AIR 1936 Cal 73 (80) : 37 Cri L Jour 394 : 63 Cal 929, Benoyendra 
Chandra v. Emperor. (Decision of case turning upon question as to what infer- 
ence is to be drawn from well-established facts about which there is no doubt — 
High Court is entitled to draw necessary inference.) 

(’26) AIR 1926 Oudh 120 (124) : 27 Cri L Jour 529, Sitla Bahsh v. Emperor. 

4. (’30) AIR 1930 Lah 403 (405) : 32 Cr.L. J. 348, Emperor v. Mohammad Khan. 

5. (’40) AIR 1940 Lah 329 (331), Bharpura v. Detoan Chand. 


Section 523- 
Note 14 
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^Section §23 the indications of mistake are obvious or the evidence too strong to be 

Note 14' rejected especially where the lower Court’s finding is in favour of the 

accused’s innocence.® Except in this respect there is no difference in 

(’38) AIR 1938 Pat 49 (51):39 Or. L, J. 281; 16 Pat 116, Empero7‘ v. Baharuddhi. 
(’38) AIR 1938 Rang 45 (47): 39 Or. L. J. 248, Nga Kyaiu Hla v. The Xing, 

(’15) AIR 1915 P G 1 (2) : 39 Bom 386 : 42 Ind App 110 (P 0), Bomhmj Cotton 
Manufactui'ing Company v. Motilal Shivlal. 

(’74) 21 Suth W E Or 13 (14), QuecJt v. Madhuh Chmidei- Giri. 

(’25) AIR 1925 Oudh 715 (717): 26 Cri L Jour 1317, Shco Narain Shigh v. Kmg- 
Emperor. (The High Court must be guided as regards the credibility of oral evi- 
dence mainly by the Court that heard it.) 

(’35) AIR 1935 Pat 95 (97) : 36 Cri L Jour 348, Ibrahim v. Emperor, (Lower 
Court’s opinion should be treated as almost conclusive.) 

(’32) 33 Cri L Jour 929 (930) : 139 Ind Cas 756 (Oudh), Emperor v. Paragi. (The 
appellate Court must be slow to differ from the opinion of the trial Judge as 
regards the value of the testimony of witnesses unless there are good grounds.) 
(’29) AIR 1929 Mad 846 (847) : 31 Cri L Jour 449, Pnblic Proseentor v. Palciri- 
siua^ni. (It is only in very exceptional circumstances that a Court dealing with 
an appeal against an acquittal should reverse that finding by accepting oral evi- 
dence which the trial Court after enjoying the advantage of hearing the witnesses 
has disbelieved.) 

(’31) AIR 1931 Rang 86 (87) : 8 Rang 671 : 32 Cr. L. J. 929, Emperor v. Mating 
Ttin Nyan. 

(’33) AIR 1933 Oudh 372 (373) : 35 Or. L. J. 66, Emperor v. Parameshwar Din, 
(Judge trying case with marked care and intelligence — His opinion as to credibi- 
lity of witnesses should ordinarily be accepted.) 

'(’26) AIR 1926 Oudh 245 (246): 27 Cri L Jour 57, Bhulan v. Emperor. (Question 
of credibility of witness is one for trial Court, not for appellate Court.) 

■(’09) 10 Cri L Jour 100 (163) : 2 Ind Cas 825 (Bom), Mttsiafa Bahim v. Motilal. 
.(’29) AIR 1929 Pat 491 (496):8 Pat 496:31 Cr. L. J. liQ^Emperorx.Dcboo Singh. 
[See (’33) AIR 1933 Lah 232 (233): 34 Cri L Jour SIS, Banta Singh v. Emperor. 
(It is not desirable in most cases to rely upon the evidence which has been defi- 
nitely disbelieved by the trial Judge for good reasons and to try to support the 
conviction of an accused person on such evidence.) 

(’33) AIR 1933 Sind *325 (326) : 35 Cri L Jour 129, Emperor v. Mohammad 
Oosman,"] 

[See also (’82) 11 Gal L Rep 25 (29, 30), Protap Chttnder Muherjee v. Empress. 
(The sound rule to apply in trying a criminal appeal where questions of facts 
are in issue is to consider whether the conviction is right and in this respect a 
criminal appeal differs from a civil one.) 

(’74) 20 Suth W R Cr 13 (13) : 11 Beng L R 33, Queen v. Kheraj Mullah.'] 

■6. (’37) AIR 1937 Sind 22 (25) : 38 Cr. L. J. 350; 30SLR456, Jalalv. Emperor. 
(Judicial Commissioner’s Court will interfere if strong grounds exist.) 

(’04) 1 Cr. L. J. 781 (789) : IdOiPan'RePo. 7 Cr, King-Emperor y.Chaf far Singh. 
(’14) AIR 1914 Lah 427 (431) : 15 Cri L Jour 203, Emperor v. Bishen Singh. 

(’20) AIR 1920 Lah 244 (245) : 22 Cri L Jour 172, Emperor v. Samand. 

'(’18) AIR 1918 Lah 54 (55) : 19 Cri L Jour 275, Emperor v. Mt. Jatvai. 

(’18) AIR 1918 Lah 105 (107) : 19 Cr.L. J. 723 : 1918 Pun Re No. 25 Cr, Emperor 
V. Muhammad Shafi. 

(’18) AIR 1918 Lah 286 (236) : 19 Cri L Jour 710, Emperor v. Lachmandas. 
(Culpability of accused must be very clear and indubitable before appellate Court 
would interfere.) 

(’19) AIR 1919 Lah 356 (359) : 20 Cri L Jour 188, Pallia v. Emperor. 

(’19) AIR 1919 Lah 440 (442) : 19 Cri L Jour 187, Emperor v. Jagat Ram. 

(’34) AIR 1934 Lah 710 (715) : 36 Cri L Iour419,Emperory.MtijiammadKhan, 
(’33) AIR 1933 Lah 871 (874) : 35 Cr. L. J. 137, Emperor v. Eai Singh. 

(’33) AIR 1933 Lah 388 (390) : 34 Cri L Jour 598, Emperor v. Shcr Singh. 

(’33) AIR 1933 Lah 296 (298) ; 35 Cri L Jour 626, Musaffar v. Emperor. 

(’27) AIR 1927 Lah 549 (554) : 28 Cri L Jour 556, Emperor v. Bahhtawar Lai. 

[See (’32) AIR 1932 Sind 143 (143) : 33 Cri L Jour 900, Udharam v. Emperor. 
(Courts are always reluctant to interfere with the findings of a trial Court unless 
strong grounds are made out for so doing.) 

(’33) AIR 1933 Oudh 254 (255) : 34 Cri L Jour 858, Emperor v. Huh Lai. (Judg- 
ment of acquittal will not be interfered with in absence of strong and cogent 
grounds.)] 
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he manner of appreciating evidence, between an appellate Court and 
the trial Courts Where the evidence has been properly appreciated by 
the lower Court and its view cannot be said to be wrong, the appellate 
Court cannot interfere.® 

There is a difference of opinion as to whether the appellant is 
bound to show that the decision of the lower Court is wrong. On the 
one hand, it has been held that there is no such burden on the appel- 
lant. It is for the appellate Court, as for the first Court, to be satisfied 
affirmatively that the prosecution case is substantially true and that 
the guilt of the accused has been established beyond all reasonable 
doubt.” According to this view, the presumption of innocence with 
which the accused starts, continues right through until he is held guilty 
by the final Court of Appeal ; this presumjition is not strengthened by 
an acquittal or weakened by a conviction in the trial Court : the onus 
of proof is neither increased nor lightened by an order of conviction 
or acquittal.^” 

On the other hand it has been held in the undermentioned case^^ 
that the prestimpiion is that the lower Court’s decision is correct. 
According to this view, an appellant is not in the same position before 
an appellate Court as he is before tbe Court trying him, but must satisfy 
the appellate Court that there is sufficient ground for interfering.^" It 
is submitted that the former view is to be preferred to the latter. 

Where the whole of the prosecution evidence is disbelieved, a 
conviction by the lower Court in respect of two offences cannot be set 
aside as regards one offence and confirmed as regards the other ; the 
whole of the conviction should be set aside.^® Where improper evidence 
is admitted the appellate Court should see whether, excluding it, there 
still remains sufficient evidence to sustain the conviction of the lower 
Court and, if so, it should not interfere.^^ See also section 167 of the 
Evidence Act. 

15, Appeal from acquittal — Clause (a). — Section 407 of the 
■Code of 1861 specifically provided, that “there shall be no appeal from 

7. (’72) 17 Suth Vy B Or 59 (59), In re Goomanee, (Appellate Court is bound pre. 
oisely in the same ■way as trial Court to test evidence extrinsically as well as 
intrinsically.) 

6. (’39) AIR 1939 All 457 (458, 461) : 40 Cri L Jour 772, Emperor v. SheoSewah 
Singh. 

(’33) AIE 1933 Oudb 62 (63) ; 34 Cri L Jour 377, Bameshivar Tewariv. Ejnperor, 
(Conclusion of trial Court supported by probabilities of case should be upheld.) 
(’33) AIE 1933 Oudh 269 (271, 272) : 35 Cri L Jour 58, Chhoife Lai v. Emperor. 
[See (’31) AIE 1931 Oudh 83 (84, 85) : 6 Luck 582 : 32 Cri Emperor 

V. Narain.'] 

9. (’38) AIE 1938 Bang 45 (47) : 39 Cri L Jour 248, Nga Eyaiu Hlav, The King. 
(’96) 23 Cal 347 (349), Milan Khan v. Sagai Bepari. 

(’15) AIE 1915 Cal 187 (187) : 15 Cri L Jour 686 : 42 Cal 374, Kanchan Mallih 
V. Emperor. 

10. (’34) AIE. 1934 All 842 (843) : 35 Cri L Jour 1229, Emperor v. Nur Ahmad, 

11. (’72) 18 Suth W E Cr 15 (16), Queen v. Bamlochun Singh. 

12. (’83) 5 All 386 (387) ; 1883 AWN 72, Empress v. Sajiwan Lai. 

(’98) 20 All 459 (464) : 1898 AWN 117, Queen-Empress y. Brag Did. 

13. (’18) AIE 1918 All 355 (355) : 19 Cri L Jour 37, Shedbans Singh v. Emperor. 
[See also (’02) 6 Cal W N 380 (382), Motijan Bibi v. CrownJ] 

14. (’74) 11 Bom H C S 90 (98), Beg. v. Parbhudas. 


Section 423 
Notes 14-13 
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Section 523 a judgment of ficquittal passed in any eviminal Court.” This was in. 

Note id accordance with the old established principle of English law that a 

man once tried and acquitted for an offence is ipso facto protected 
from any subsequent proceeding for that offence, whether the subse- 
quent proceeding is by the appellate or revisional Court. 

On grounds of public policy,^ however, a right of appeal against 
an acquittal, subject to certain limitations, w'as for the first time 
recognised in this country by the Code of 1872.“ An appellate Court 
will, however, hesitate and feel great reluctance in interfering w'ith the 
finding of the Court below and coming to a different conclusion.^ 
Where two views are possible on the evidence, an appellate Court will 
not interfere merely because it w'ould, sitting as a trial Court, have 
taken the other view,'^ unless it is shown that there has been some 
irregularity in procedure or some other serious defect which necessitates 
the re-examination of the entire evidence and a fresh conclusion.® 
Again, where the evidence against the accused is too scanty or insuffi- 

Note 15 

1. (’3-1) AIE 1934 All 27 (31) ; oG All 354 : 35 Gri L Jour 3G4 (FB), Emperor v. 
Shco Janak Pandc. 

2. (’31) AIE 1931 All 439 (441), Emperor v. Earn Adhin Singh. 

[Sec (’81) 4 All 148 (148) : 1881 A W N 159, Empress of India v. Gayadin, 

(’74) 7 Mad H G R 339 (341) : 2 Weir 47G, In re Government Pleader.] 

See also S. 417 Note 1. 

3. (’37) AIE 1937 Cal 15G (157): 38 Gri L Jour G38, Superintendent and Ecmem- 
brancer of Legal Affairs, Bengal Jatindra Mohan. (Appeals by the Crown 
against acquittals purely on questions of fact are not often encouraged by appellate 
Courts.) 

(’37) 39 P L E 776 (777), Emperor v. Sardara Singh. (The High Court will not 
interfere unless, in view of all the circumstances, the view taken by the Sessions 
Judge is clearly erroneous.) 

(’34) AIR 1934 All 27 (35) : 6G All 354 : 35 Gri L Jour 364 (FB), Emperor v.Sheo 
Jan ale Pandc. 

(’25) AIE 1925 Sind 295 (295) : 19 Sind L E 111 : 2G Gri L Jour 1028, Emperor 
V, Sundardas. 

(’23) AIE 1923 Oudh 217 (224) : 24 Gri L Jour 770, Emperor v. Naloram. 

(’IG) AIR 191G Oudh 112 (114) : 17 Gri L Jour 540, Emperor v. Diirga Prasad, 
(Lower Court’s decision should not be lightly set aside.) 

[See also (’27) 28 Gri L Jour 212 (212, 213) : 99 Ind Gas 1012 (Lah), Emperor v. 
Ibrahim.] 

4. (’39) AIE 1939 All 457 (4G1) : 40 Or. L. J. 772, Emperor v. Sheo Seioalc Singh. 
(’34) AIR 1934 All 27 (3G) : 56 All 354 : 35 Or. L. J. 3G4 (FB), Emperor v. S/ico- 

Janak Pandc. (But even this is mere rule of eaution and sound practice, and not 
any rule of law.) 

(’31) AIR 1231 All 712 (71G) : 32 Or. L. J. 1073, Emperor v. Baldco Kocri. 

(’31) AIE 1931 All 439 (442), Emperor v. Earn Adhin Singh. 

(’18) AIR 1918 Lah 64 (58) ; 19 Cr. L. J. 275, Emperor v. Mt. Jaivai. 

(’IG) AIE 1916 Lah 380 (382) : 17 Cr.L.J. 97, Bachinta v. Emperor, (High Court 
will not interfere where appeal is based on doubtful w’eighing of facts.) 

(’14) AIE 1914 Lah 427 (431) : 15 Cr. L. J. 203, Emperor v. Bishen Singh. 

(’03) 1903 Pun Ee No.ll Cr, p. 31(32):1903 P.L.E. No. 142, Emperor v. Mangat. 

(’34) AIE 1934 Lah 212 (215) : 35 Cr. L. J. 349, Emperor v. Ealha Singh. 

(’34) AIE 1934 Lah 523 (524) : 3G Cr. L. J. 635, Emperor v. Kura. 

(’16) AIE 1916 Oudh 112 (114) ; 17 Cr. L. J. 540, Emperor v. Durga Prasad. 

(’94) 16 All 212 (214) ; 1894 AWN 49, Queen-Empress v. Eobinsoii. 

(’81) 4 All 148 (149) : 1881 AWN 159, Empress of India v. Gayadin. 

(’82) 1882 All W N 64 (64), Empress v. Wali Mohammad. (Following 4 All 148.) 
(’31) 1931 Mad W N 729 (730), Public Prosecutor y. Eamudzi. 

5. (’34) AIR 1934 All 27 (36) ; 56 All 354': 35 Cri L Jour 364 (F B), Emperor v. 
Sheo Janak Pande. 
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ciont ® or -whore ifc is not established beyond all reasonable doubt that 
'the respondent is guilty of the offence charged," the appellate Court 
will not interfere with the acquittal. Xor will the finding of the trial 
Court be displaced merely because the Government’s view of the case 
does not coincide with that of the trial Court.® 

Except in regard to the points stated above, there is no distinction 
drawn, so far ns the sections of the Code themselves are concerned, 
between appeals from convictions and appeals from acquittals in 
regard to tlie rules and limitations applicable to them. It was, 
however, held in several decisions, that a distinction must be drawn 
as regards the powers of the appellate Court in dealing with an appeal 
from an acquittal and an appeal from a conviction.” Thus, it was 
bold that the appellate Court bad no jurisdiction to reverse an order 
of acquitt.al on a matter of fact except in cases in which the lower 
Court bad “obstinately blunderod’'*” or bad, through incompetence, 
stupidity or perversity reached distorted conclusions ns to produce a 
positive miscarriage of justice,” or bad, in some other way, so 
conducted itself as to produce a miscarriage of justice,’" or bad 


■6. (’31) AIR 1931 All -139 (412), Emperor v. Earn Adhvt Svigh. 

(’31) AIR 1931 All 712 (715) : 32 Cri L Jour 1073, Emperor v. Bnhlco Koeri. 

[Scr (lUo (’77) 1 Bom GIO (G23), Reg, v. HanmarAa, (To reverse judgment ol 
.acquitt.al, evidence .stronger than Ffatcmcnt of necomplico and of witness who 
is entirely disbelieved by lower Court must bo shown.)) 

7. (’38) AIR 1938 Sind 80 (81) : 39 Cri L Jour 501 : 32 S L R CS9, Emperor v. 
Gitlah Shah, 

(’31) AIR 1931 Bang 80 (87) : 8 Rang 071 : 32 Cr. L. .1. 929, Emperor v. Maimg 
Tun Nyan. 

S. (’81) 4 All 148 (150) : 1881 A W N 159, Empress of India v, Gagadin, 

(’91) IG AH 212 (214) : 1894 A W N 49, Queen-Empress v. Robiiisoi:.’ 

9. (’31) AIR 1931 Lah 4G5 (4GC) ; 32 Cri L Jour 1079, Emperor v. Mu:a JJar. 

10. (’81) 4 All 148 (150) : 1881 A W N 159, Empress of India v. Gayadin. 

(’94) IG All 212 (214) : 1894 A W N 49, Quccn-Empress v, Robinson, 

(’23) AIR 1923 Pat 119 (121) ; 23 Cr. L. J. 410, Emperor v. Kunja Dusadh, 

11. (’29) .tIR 1929 Pat 491 (49G):SPat490:31Cr.L.J. 148, Emperory, DebooSingh, 
(’82) 4 All 148 (149, 150) : 1881 A W N 159, Empress of India v, Gayadin, 

(’94) 1C All 212 (214) : 1894 A W N 49, Queen-Empress v. Robinson, 

[Sec (’33) AIR 1933 Rang 337 (388) : 35 Cr.L.J, 7SC, Emperor v. Kga Po Yin, 
(’29) AIR 1929 Pat 503 (508) : 30 Cri L Jour 1116, Emperor v. Ram Prasad, (In 
order to interfere, the judgment must be such ns no body of sensible men 
could arrive at.)] 

12. (’33) AIR 1033 Pesb 27 (28) : 34 Cr. L. J. 384, Emperor v, Chaitar Singh, 
(’97) 1897 Pun Re No. 10 Cr, p. 25 (20), Quccn-Empress v. Ghulam Muhammad, 
(’IG) AIR 191G Lah 143 (144) : 17 Cr.L.J. 194 : 191C Pun Re No. 15 Cr. Emperor 

V. Nawab, 

(’34) AIR 1934 Lab 523 (524) : 3G Cr. L. J. G35, Emperor v. Kura, 

(’34) AIR 1934 Lab 212 (215) : 35 Cr. L. J. 349, Emperor v. Natha Singh, 

(’34) AIR 1934 Rang 44 (47) : 35 Cr. L. J. 855, Emperor v. U Ba U, 

(’24) AIR 1924 Cal 611 (G14) ; 2G Cr.L.J. 71, Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Puma Chandra Ghosc, 
i'll) 12 Cri L Jour 364 (370) : 11 Ind Cas 132 : 1911 Pun Re No. 10 Cr (FB), 
Emperor v. Kiru, (Not merely on the ground that the eorreotness of the judg- 
ment is open to doubt.) 

[See also (’75) 7 N W P H 0 R 196 (199), Queenw Dukaran, (Powers under this 
section should bo exceptionally used.)] 
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obviously blunclerecl/^ or its judgment was wrong and perverse, or 
was unreasonable.^® A contrary view was also expressed in other 
decisions, namely, that there was no distinction as regards the powers 
of the appellate Court between an appeal from an acquittal and an 
appeal from a conviction, and that the only question in each case was 
whether the conclusions upon the evidence were proper and correct.^® 

13. (’31) AIR 1931 All 439 (442), Emycror v. Bam Adliin Singh. 

(’31) AIR 1931 All 712 (715) : 32 Cri L Jour 1073, Emiicror v. Baldco Koeri. 

(’31) 1931 Mnd W N 729 (730), Public Prosecutor v. Baviiuhi. (Judgment must 
be manifestly wrong.) 

(’30) AIR 1930 Lab 81 (85) : 31 Cri L Jour 141, Emperor v. Soopi, (In an appeal 
from an acquittal the order of the Magistrate will bo reversed only if it is palpa- 
bly wrong or foolish.) 

(’27) AIR 1927 Lah 178 (179): 28 Cri L Jour 55, Emperor Abdul Latif. (Unless 
manifestly wrong or perverse appellate Court cannot weigh evidence.) 

(’31) AIR 1931 Oudh IIG (119) : G Luck 539 : 32 Cri L Jour G94, Gafoor Ehanw 
Emperor. (Judgment must bo manifestly wrong — 4 All 148, dissented from.) 
(’33) AIR 1933 Oudh 372 (373) : 35 Cri L Jour GG, Emperor v. Parmeshwar Din, 
(Do.) 

14. (’15) AIR 1915 Cal 287 (238) : 15 Cr. L. J. IGO, Deputy Superintendent and 
Ecmcmbrancer of Legal Affairs, Bengal v. Amulya Gharan Aiuan. 

(’IG) AIR 191G Mad 711 (712) : IG Cr. L. J. 529, Public Prosecutor v. Narayana 
Naidu. 

(’30) AIR 1930 Mad 704 (704, 705) : 31 Cr. L. J. 897, Public Prosecutor v. Lahsh- 
inamma. 

(’87)1887 Rat 344 (347), Quecn-Empressv. Sayad Surf uddbi. (Decision oi assessors,) 
(’33) AIR 1933 Oudh 85 (85) : 34 Cri L Jour 545, Emperor v. Sangaram. 

(’25) AIR 1925 Lah GOO (G02) : 2G Cri L Jour 1141, Emperor v. Bam Karan. 
(’13) 14 Cr. L. J. 525 (52G) ; 20 Ind Cas 1005 (Lah), Emperor Ml. Bahhtawari,. 

15. (’32) 33 Cr. L. J. 932 (933): 139 Ind Cas 740 (Oudh), E»!2«rorv,E7mmfSin(77i. 
(’34) AIR 1934 Rang 44 (45) : 35 Cri L .Tour 855, Emperor v. U Ba U. 

(’04) 1 Cr.L.J. 781 (789) : 1904 Pun Re No. 7 Cr, King-Emperor -r.Chattar Singh. 
(’14) AIR 1914 Lah 427 (431) : 15 Cri L Jour 203, Emperor v. Bishen Singh. 
p20) AIR 1920 Lah 21 (23) : 21 Cri L Jour 349, Emperor v. Tureci. 

IG. (’34) AIR 1934 All 27 (35): 5G All 354: 35 Cr.L.J. 3C4 (PB), Emperor v.Shco 
Janah Pandc. 

(’24) AIR 1924 Bom 335 (337): 25 Cri L .Tour 78G, Emperor v. Moti Khoda. 

(’94) 19 Bom 51 (G8), Queen-Empress v. Kari Gowda. (17 Cal 485, followed.) 

(’04) 1 Cri L Jour 781 (789): 1904 Pun Re No. 7 Cr, King-Emperor r. Chatlar 
Singh. (Wrong and unreasonable finding can bo reversed whether or not the 
unreasonableness amounts to i)erversity, stupiditj' or incompetence or whether 
the Court below can or cannot be said to have obstinately blundered.) 

(’31) AIR 1931 Rang 86 (8G, 87): 8 Rang 671: 32 Cr. L J 929, Emperor v. ALaung 
Tun Nyan. 

(’04) 17 C P L R 75 (93), Emperor v. Mt. Gulbi. 

(’15) AIR 1915 Sind 8 (9): 9 Sind LR 17: 10 Cr.L.J. 604, Emperor v. Kadir Bux. 
(’14) AIR 1914 Mad G28 (G31) : 38 Mad 1028 : 15 Cri L Jour 23G, In rc Sinnu 
Goundan. 

(’17) AIR 1917 Cal G87 (G87) : 17 Cr.L.J. 9, Deputy Legal Bcmcmbranccr, Bihar 
tC Orissa v. Mutukdhari Singh, (No special rules for dealing with evidence in 
appeal from acquittal.) 

(’34) AIR 1934 All 842 (843) : 35 Cri L Jour 1229, Emperor v. Nur Ahmad. 

(’85) 1885 Pun Re No. 29 Cr, p. GG (67), Empress v, Uttam, 

(’90) 17 Cal 485 (487), Queen-Empressy. Bibhuti Bhusan. (There is no distinction 
made in the Code as to mode of procedure which governs the two sorts of appeals, 
or as to principles upon which they are to be decided.) 

(’20) AIR 1920 Bom 217 (219): 21 Cr. L. J, 17, Emperor v. Saharam Manaji, 
(’32) AIR 1932 Lah 12 (13): 32 Cri L Jour 1130, Emperor v. Bamzan, 

(’31) AIR 1931 Lah 18 (23) : 32 Cri L Jour 485, Bhai Khan v. Emperor, (There 
is no difference between the treatment by High Court of an appeal against a ver- 
dict of acquittal and that of an appeal from a conviction according to all High 
Courts, the inclination of the Lahore High Court being perhaps in the interest of 
the accused to attach more value and give greater prominence to judgment of 
lower Court.) 
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The question has now been settled by the Privy Council in Sheo 
Stvarup V. King -Emperor }'' Lord Eussel of Killowen, in delivering 
the judgment of the Board upholding the latter view, observed as 
follows : 

“There is in their opinion no foundation for the view, apparently supported 
by the judgments of some Courts in India, that the High Court has no power or 
jurisdiction to reverse an order of acquittal on a matter of fact, except in cases in 
which the lower Court has 'obstinately blundered’ or has ‘through incompetence, 
stupidity or perversity’ reached such ‘distorted conclusions as to produce a positive 
miscarriage of justice’, or has in some other way so conducted itself as to producer 
glaring miscarriage of justice, or has been tricked by the defence so ns to produce 
a similar result. Sections 417, 418 and 423 of the Code give to the High Court 
full power to review at large the evidence upon which the order of acquittal waa 
founded, and to reach the conclusion that upon that evidence the order of acquittal 
should be reversed. No limitation should be placed upon that power, unless it be- 
found expressly stated in the Code. But in exercising the power conferred by the 
Code and before reaching its conclusions upon fact, the High Court should and 
will always give proper weight and consideration to such matters ns (1) the views- 
of the trial Judge as to the credibility of the witnesses; (2) the presumption of 
innocence in favour of the accused, a presumption certainly not weakned by the 
fact that he has been acquitted at his trial;i8 (3) the right of the accused to the 

(’34) AIR 1934 Lah 710 (715): 36 Cr. L. J. 419, Emperor v. Mohammad Khan. 
(’90) 2 Weir 462 (462,463), Government Pleader v. LakshmiNarasimham Ohetty, 
(4 All 148, dissented from.) 

(’10) 11 Cri L Jour 66 (66) : 4 I C 864 ; 1909 Pun Re No. 15 Cr, Emperor v. 3ar- 
nama, (But when an accused person has been acquitted by a Magistrateafter hear- 
ing all the evidence against him the presumption is that there was at least rea- 
sonable doubt and the appellate Court must be positively convinced that there 
was no reasonable doubt, the benefit of all doubt shown to exist being against the 
appellant, whereas in an appeal from a conviction, the benefit of all reasonable 
doubt has been given in favour of the appellant — This appears to constitute the 
only distinction between an appeal from an acquittal and one from conviction.) 
(’34) AIR 1934 Sind 84 (88) : 35 Cri L Jour 1142, Emperor v. Mt. Bhuro, 

(’98) 20 All 459 (464) : 1898 AWN 117, Queen-Empress v. Prag Bat. 

(’93-1900) 1893-1900 Low Bur Rul 42 (46), Queen-Empress v. Mating Bate. 

(’27) AIR 1927 Sind 92 (94): 27 Cr.L.J.1347:21SindLB 141, Emperor y.Sulcman. 
(’04) 1 Cr. L. J. 1022 (1025): 2 Low Bur Bui 303, Emperor v. Po Saing Aung Po. 
iSec (’25) AIR 1925 All 315 (315) ^47A11306:26Cr.L. J. &16,Emperor\.Autar. 
(Appeal by Government must be considered on its merits just as any other 
appeal always must be.) 

(’34) AIR 1934 Oudh 229 (231): 35 Cri L Jour 843, Emperor v. Sital.'] 

[See also (’33) AIR 1933 All 574 (578): 34 Cri L Jour 1232, Emperor v. Basant 
Eai, (Perversity not necessary.)] 

17. (’34) AIR 1934 P C 227 (229,230): S6A1I645 : 61I.A.398:36 0r.L.J.786(PC). 

18. (’40) AIR 1940 All 291 (298) : 41 Cri L Jour Gil, Emperor y.Aftab Mahomed. 
(’39) AIR 1939 All 457 (458, 461) : 40 Cr.L.J. 772, Emperor v. Sheo Sewak Singh. 
(’38) AIR 1938 Sind 80 (81): 39 Cr.L.J. 504: 32 SLR 689, Emperor v.GfMla6Sho7t. 
(’36) AIR 1936 Pat 350 (353) : 15 Pat 108; 37 Cr.L.J. 877, Emperor v. Ghaturhhuj. 
(’36) AIR 1936 Bang 90 (94) ; 38 Cri L Jour 927, Emperor v. Nga Mya Mating. 

[See (’25) AIE1925 All 315 (315, 316) : 47 All 306 ; 26 Cr.L.J. 676, Emperor v. Autar. 
(Onus on the Crown of establishing judgment to be erroneous.) 

(’31) AIR 1931 All 712 (715) : 32 Cr. L, J. 1073, Emperor v. Baldeo Koeri. (Do.) 
(’33) AIR 1933 Oudh 340 (342) : 34 Cr. L. J. 538, Emperor v. Bam Bat. (Crown 
must show that guilt of accused is proved beyond any reasonable doubt.) 

(’30) AIR 1930 All 490 (493) : 31 Cri L Jour 954 : 52 All 856, Emperor v. Padam 
Singh. (In an appeal against an acquittal although the accused was not acquitted 
on the merits it is for the Crown to establish and to establish beyond reasonable • 
doubt that the conviction of accused on the merits ought to have been sustained. 
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^Section 523 benefit of any doubt;l0 and (4) the slowness of an appellate Court in disturbing 

NotolS ^ finding of fact arrived at by a Judge who had the advantage of seeing the 

witnesses. lO'i’ To state this, however, is only to say that the High Court, in its 
conduct of the appeal should, and will act in accordance with the rules and 
principles well-known and recognized in the administration of justice.” 

Where the lower Court, thinking W'hole trial illegal because of 
wrong joinder of charges, acquitted the accused, it w'as held that the 
order of acquittal should be set aside, the reason being that if the 
whole trial bo illegal, there can be neither conviction nor acquittal. 

In exercising its jurisdiction in the matter of appeals against 
acquittals, the High Court should confine its exercise to the i^articular 
acquittal complained of by the Government.’'^ 

Where an accused is charged with a major offence but is convicted 
of a minor offence, he should be held to be acquitted of the major 
offence.-' In such a case, if the Government appeal against the 

(’23) AIR 1923 Pat 14G (150) : G Pat 7G8 : 29 Cri L Jour 301, Em yrror v. Gulam 
Nabi. (Crown must show conclusively that inference of guilt is irresistible.) 

(’33) AIR 1933 Pat 500 (503), Emperor v. Wajid Sheikh. (The Crown coming in 
appeal ought to show that the view taken by the first Court ns to the reliability 
of the approvers is erroneous.) 

(’33) AIR 1933 Oudh 254 (255) : 34 Cri L Jour 853, Emperor v. Hitb Lai. (Public 
Prosecutor must make out strongnnd cogent grounds to justify interference with 
the judgment of acquittal.) 

(’32) 33 Cri L Jour 932 (932) : 139 Ind Cas 740 (Oudh), Emperor v. Bharat 
Singh. (Do.) 

•(’32) AIR 1932 Oudh 317 (320) : 7 Luck 511 : 33 Cri L Jour 920, Emperor v. 
Hlaghool Ahmad Khan. (Do.) 

(’33) AIR 1933 Posh 27 (28) : 34 Cri L Jour 384, Emperor v. Chattar Singh, 
•(’34) AIR 1934 All 27 (3-5) : 56 All 354 ; 35 Cri L Jour 3G4 (F B), Emperor v. 
Shco Janak Pandc. 

(’31) AIR 1931 All 439 (441), Emperor v. Bam Adhin Singh. 

(’17) MR 1917 Cal C37 (GS7) : 17 Cri L Jour 9, Deputy Legal Bcmcmbranccr, 
Bihar iC Orissa v. Mutukhadari Singh.l 

19, (’38) AIR 1933 Sind G7 (68) : 39 Cri L Jour 4G2 ; 32 S L R 694, Emperor v. 
Ghulamali Bahawal. 

(’36) AIR 1936 Pat 350 (353): 15 Pat 108 : 37 Cr. L. J. 877, Emperor v. Chaturbhuj. 
(’36) AIR 1936 Rang 90 (94) ; 38 Cri L Jour 927, Emperor v. Kga Mya Alaung. 
[See (’33) AIR 1933 Oudh 254 (255) : 34 Cri L Jour 858, Emperor v. Iltib Lai. 
(’34) AIR 1931 Sind 84 (88) : 35 Cri L Jour 1142, Emperor v. Mt. Bhuro. 

(’27) AIR 1927 Oudh 611 (012) : 28 Cri L Jour 688, Gur Charan v. Emperor. 
(’32) 33 Cri L Jour 932 (932) : 13dln(lGas7iO(Oadh),Empcrory.Bharat Singh.] 
19a. (’39) AIR 1939 All 457 (458, 461) : 40 Cri L Jour 772, Emperor y.ShcoScwak. 
(’39) AIR 1939 lilad 96 (98) : 40 Cri L Jour 458, Public Prosecutor v. Kondalrao. 
(But where the trial Judge errs in failing to draw the clear, indubitable and 
irresistible inference from the facts established by the prosecution in the case, the 
High Court will interfere and set aside the order of acquittal in appeal.) 

(’37) AIR 1937 Rang 7 (7, 8) : 38 Cri L Jour 295, Emperor x.Maung AungGyaw. 
(Appeal from acquittal — Evidence justifying conclusion arrived at by lower Court 
— High Court should treat appeal on same footing as appeal from conviction and 
should not interfere.) 

•(’36) AIR 1936 Pat 350 (35.3) : 15 Pat 108 : 37 Cri L Z omQll, Emperor y.Ghatur- 
bhuj Narain. 

19b. (’37) AIR 1937 Bom 152 (152): 38 Cri L Jour 571, Emperor v. Tcmanya. 

20, (’38) AIR 1938 Sind 108 (113) : 39 Cri L Jour 630 : I L E (1939) Kar 41, 
Emperor v. Pursumal Gci'imal, 

■(’94) 19 Bom 51 (68), Queen-Empress v. Kari Gowda. 

.21. (’28) AIR 1928 P C 254 (257) : 50 All 722 : 55 I A 390 : 29 Cri L Jour 828 
(P C), Kishan Singh v. Emperor, 
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-acquittal in respect of the major offence, it is open to the accused to 
-ask the Court to consider all the evidence before it and to urge all 
possible grounds against convictioh, and if the Court comes to the 
conclusion that the conviction even for the lesser offence is ■wrong, 
it can suo motu acquit the accused of that offence in the exercise of 
its powers under section 439." 

16. Appeal from acquittal — Order for further inquiry. — 

It is only in an appeal from an acquittal that the appellate Court can 
■direct a further inquiry.^ There is no power to order further inquiry in 
:an appeal from a conviction” or from any other order.® The appellate 
•Court may, if necessarj', take additional evidence under section 428.'* 

17. Appeal against acquittal — Power to order re-trial. — 
The power to order a re-trial, whether in an appeal from a conviction 
or from an acquittal, is a discretionary one.* A re-trial should be 
•ordered only where the trial is incurabls’’ defective so that even the 
taking of additional evidence under S. 428 will not put the appellate 
•Court in a position to dispose of the case satisfactorily.® Thus, where 
the lower Court had acquitted the accused on a misconception of the 
law and did not examine the defence -witnesses, a re-trial was ordered 
•on setting aside the acquittal.® Where the evidence disclosed some 
•other offence than that of which the accused was acquitted, it was 
held that a re-trial might be ordered.^ 

The discretion to order a re-trial will not be exercised, where the 
•case is not of sufficient consequence,® or where there is no evidence on 
the record sufficient for conviction,® or where no action was taken 
against the accused for a long time after the offence and the ordering 
•of a re-trial would result in the accused labouring under great 


.22. (’38) AIR 1938 Mad 723 (723) : 39Cri L Jour 871, Puhlio Prosecutor v. Pan- 
chakshram. 


Note 16 


1. (1900) 27 Cal 126 (129) : 3 C W N 601, Charoohala Dabeo r. Barendra Nath. 
'2. (’21) AIR 1921 All 168 (158) : 23 Or. L. J. 402, Mohammad Ata v. Emperor. 
(But further evidence may be taken.) 

:3. (’37) AIR 1937 All 305 (313) : 38 Cri L Jour 561 : ILR (1937) All 517 (PB), 
Manni Lai v. Emperor. (No power of remand under S. 476B.) 

See Notes on Clause (d). 

•4. (’37) AIR 1937 Nag 285 (286) : 38 Cr. L. J. 1058 : ILR (1937) Nag 541, Sheo 
P.am V. Emperor. 

Note IT 


1. (’37) AIR 1937 Bom 152 (152) : 38 Cr. L. J. 511, Emperor v. Yemanpa Kalappa. 
(Defect in trial entirely due to fault of prosecution in joining charges improperly 
— Retrial not ordered.) 

-(’32) AIR 1932 All 191 (192) : 54 All 413 : 33 Cr. L. J. 885, Bam Khelawaii v. 
Sheo Nandan. 

[Sec (’71-74) 7 Mad H C R Cr339 (341) :2\leh-m,Inrc Government Pleader.] 
-2. (’92) 6 C'l? L R Cr 15 (16), .Empress v. Baiju Tali. (Retrial should not be 
• directed merely because Court directing it differs from conclusions arrived at by 
lower Court.) 

"3. (’33) 1933 Mad W N 242 (243), Public Prosecutor v. Kandastoami Mudaliar. 
4. (’74) 7 N W P H C R 196 (199), Queen v. Dukaran. 

-5. (’71-74) 7 Mad H C R Cr 339 (341) : 2 Weir 476, In re Govcrnme}it Pleader. 
[See (’32) AIR 1932 All 188 (190) : 54 All 416 : 34 Cr. L. J. 18, Ali Hussain v. 
Lachminarain. (Retrial can be ordered -where case is of public importance.)] 
-S. (’24) AIR 1924 Cal 975 (976) : 51 Cal 924 : 26 Cr.L. J. 15, Eamembrancer of 'Legal 
Affairs, Bengal v. Satish Chandra Boy. (Grave defects in case of prosecution.) 


Section 
Notes 15-17 
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difficulties in the conduct of his case,^ or where there has already been 
full inquiry into the facts and no further evidence is likely to bo 
forthcoming.® 

The fact that evidence had been discovered subsequent to the 
acquittal is not a ground for setting aside the acquittal or for ordering 
a re-trial.® 

An order for re-trial can be passed even subsequent to the order 
setting aside the conviction and sentence.^® 

Where, in an appeal against an order of acquittal, the High 
Court sets aside the order of acquittal but declines to order re-trial, 
the prosecution still has power to prosecute the accused for the same 
offence. 

18. Re-trial of appeals. — An appeal is to all intents and 
purposes a trial, ^ and consequently the word “re-tried” will include 
the re-trial of an appeal also. Where a person is acquitted in appeal 
by the Sessions Judge, the High Court, on an appeal therefrom by the 
Provincial Government, can after reversing the acquittal, order the 
appeal to be re-tried.® 

19. “Find him guilty and pass sentence. ” — The appellate 
Court, setting aside an order of acquittal, may find the accused guilty 
of the offence charged, and pass sentence on him according to law.^ 
The words “find him guilty” are, however, not limited to the offences 

(’25) AIR 1925 Lnh 85 (85, 86) : 26 Or. L. J. 320 : 5La.]ii0i, Etnpcrorv.Jasivant 
Eai d- Co. 

7 . (’16) AIR 1916 Mad 110 (113, 115) : 39 Mad 527 : 16 Or. L. J.593(FB),Pa5(ic 
Prosecutor v. Maliyahlcal Kadiri Koya Haji, 

8. (’17) AIR 1917 Upp Bur 7 (7) : 3 Upp Bur Eul 19 : 18 Cr. L. J. 970, Nga Po 
Pyaw V. Nga Po Ntve. 

9. (’02-03) 1902-1903 Upp Bur Eul 9 (12), Eing-Emperor v. Nga Naiiig. 

(’06) 3 Gr. L. J. 234 (236) : 12 Bur L E 21, Emperor v. Nga Po Gyi, (Appellate- 
Court cannot travel outside the record.) 

[See however (’23) AIE 1923 Eang 65 (65) : 24 Cr. L. J. 744, Mrs. May Boudvillc 
V. King-Emperor. (Retrial not ordered as there was no reason to suppose that 
fresh evidence would be forthcoming.)] 

10. (’81) 3 Mad 48 (51), In rc Kami Peddi. 

[Sec also (’29) AIR 1929 Lah 692 (692, 694) : 31 Cr.h. J. 075, SiJeandar Lai Puri 
V. Emperor. (Point raised but not decided.)] 

11. (’37) AIR 1937 Bom 152 (152):Z0Gx.li.1. 571, Emperor-v.YcmanyaKalappa.^ 

Note 18 

1. (’70) 1870 Pun Ee No. 31 Cr, p. 48 (49), Fuzl v. Crown. 

2. (’89) 13 Bom 506 (515), Queen-Empress v. Ganesh Khanderao. 

(’14) AIE 1914 Mad 50 (51) : 15 Cr. L. J. 409, Public Prosecutor v. Paver TJnni- 
tliiri [Quccrc — Can do so under S. 439 read with els. (a), (c) and (d) of S. 423.) 
[See also (’37) AIE 1937 Nng 394 (395) : 39 Cr. L. J. 75 : I L E (1938) Nag 157, 
Paghnnathmal v. Patiram. (Appellate judgment of District Magistrate acquit, 
ting accused based on irrelevant matter — High Court in revision ordered retrial.)} 
[But see (’36) AIE 1936 Eang 369 (370) ; 37 Cr. L. J. 1008, Emperor v. TJ Kadoe. 
(The words “that the accused be re-tried” in S. 423 (1) (a) do not apply toacaso 
where the order of acquittal is passed on appeal.)] 

Note 19 

1. [See (’23) AIR 1923 All 91 (109) : 45 All 226 : 25 Cri L Jour 497, Emperor v. 
Har Prasad."] 

lSee.also (’25) AIR 1925 All 165 (171) : 47 All 205 : 26 Cri L Jour 599, Emperor 
V. Paghunath Venaik.] 
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of which the accused was accused in the lower Court; the appellate 
Court may find him guilty of all offences of which the trial Court 
cozild have found him guilty under the provisions of Ss. 237 and 288 of 
the Code, provided, of course, the accused is not prejudiced by the 
course adopted.^ The fact that the trial 'was with the aid of assessors 
will not affect the power of the appellate Court to convict the accused 
for another offence under Ss. 237 and 238, even though the opinion of 
assessors could not be taken in respect of such offence.® 

Where the accused has had no legal tnal, he cannot be convicted 
and sentenced by the appellate Court. The only course open in such 
a case is to order a retrial."* 

Where the accused is convicted in appeal, the appellate Court 
may pass sentence according to law. Where the trial Court convicted 
the accused and awarded him one year’s imprisonment, and on appeal 
the accused was acquitted, it was held in an appeal against such 
acquittal, that the High Court, if it set aside the acquittal, had power 
to pass a severer sentence than that awarded by the trial Court, though 
it must be tuithin the poioers of the trying Magistrate.® 

Ordinarily in an appeal against an acquittal the appellate Court 
convicting the accused refrains from passing a capital sentence.® 

20. Appeal from conviction — General. — In an appeal from 
a conviction the appellate Court may adopt one of three courses 
according to the facts and circumstances of the case : 

(1) It may reverse the finding and sentence and acquit or discharge 
,the accused, or order him to he re-tried by a Court of competent 
jurisdiction subordinate to such appellate Court, or committed for 
trial. 

(2) It may alter the finding, maintaining the sentence, or with or 
without altering the finding, reduce the sentence. 

(3) It may alter the nature of the sentence, but, subject to the provisions 
of S. 106, sub-s. (3), not so as to enhance the same. 

It cannot simply remand the case directing that the lower Court 
should examine certain witnesses afresh and re-submit the record 

2. (’28) AIR 1928 Bom 130 (132) : 52 Bom 385 ; 29 Gri L Jonr 403, Emyerar,'!. 
Ismail KJiadirsab, 

(’25) AIR 1925 Sind 105 (107) : 19 Sind L B 183 : 25 Cri L Jour 1057, FaizulMi 
V. Emperor. (In absence of prejudice to accused, appellate Court can alter convic-_ 
tion into one of grayer oSence than that charged and found but falling within’ 
S. 237.) 

3. (’28) AIR 1928 Bom 130 (133) : 52 Bom 385 : 29 Cri L Jour 403, Emperor v. 
Ismail Ehadirsab. (AIR 1924 Bom 246 held no longer good law.) 

4. (’16) AIR 1916 Mad 110 (113, 115) : 39 Mad 527 : 16 Cri L Jour 593 (FB), 
Public Prosecutor v. Malipalikal Kadiri Koya Haji. 

[See (’37) AIR 1937 Bom 152 (152) : 38 Cri L Jour 571, Emperor v. Yemanya 
Kalappa. (Trial illegal — Acquittal merely set aside — Retrial not ordered.)] 

5. (’35) AIR 1935 Nag 139 (140, (141) : 31 .Nag L R 312 : 36 Cri L Jour 867, 
Emperor v. Abasalli Yusuf alii. 

6. (’30) AIR 1930 Lah 409 (414) ; 32 Cri L Jour 51, Niamat Khan v. Emperor. 
(Where conduct of accused has been high-handed and cruel and opposite ^arty 
is not proved to have given any provocation, capital sentence may be passed.) 
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Section 523 
Notes 20-22 


to the appellate Court for decision of the appeal.^ Nor can it direct 
a further inquiry to be made.” 

Clause (b) cannot be taken to imply that, unless accompanied by a 
sentence^ a conviction such as that under s. 562 of the Code, is not open 
to appeal; it is unnecessary to regard the section as an exhaustive 
statement of the powers of an appellate Court.^ 

21. “ Reverse the finding and sentence.” — Where an appellate 
Court reverses the finding and sentence of the lower Court, it must 
adopt one of the three courses : — 

(1) acquit or discharge the accused, or 

(2) order his re- trial by a Court of competent jurisdiction, or 

(3) order his commitment for trial. 

A mere reversal of the conviction without adopting any of these 
courses amounts to an acquittal of the offence of which the accused was 
convicted in the trial Court.^ 

Before any of these courses is adopted, it is necessary that the 
findings of the lower Court should be reversed. This reversal, however, 
does not amount to an acquittal within the meaning of section 403." 

It was held in the undermentioned case^ that where the accused 
had been convicted of offence x and the appellate Court considered 
him guilty not only of that offence but also of offence T, it should 
con firm the conviction in respect of offence X and direct him to be 
tried for the other offence also by a Court of competent jurisdiction. 

22. “Acquit or discharge the accused.” — As has been seen 
already, an appellate Court reversing the conviction of the accused can 
acquit or discharge the accused.^ 

Where A and B are convicted by the trial Court and B appeals and 
is acquitted on the merits, it does not follow that A will necessarily 
have the benefit of the finding of the appellate Court." Whore, however, 
the grounds of acquittal of B are common to A also, the position is 
different. In such cases, it has been held that the High Court as a Court 
of revision is entitled to set aside the conviction of A also, although 

Note 20 

1 . (’25) AIE 1925 Cal 172 (172) : 26 Cri L Jour 313, Aldus Sainad v. Emperor. 
[See also (’36) AIE 1936 Pat 438 (439) : 37 Cri L Jour 906,S7'i Krishna Prasad 

V. Emperor. (Appellate Court setting aside conviction and sending case back for 
further evidence but not for complete re-trial — Proceeding is illegal.)] 

2. See Note 16. 

3 . (’35) AIE 1935 Mad 157 (157) : 58 Mad 517 : 36 Cri L. Jour 589, Mayandi 
Nadar v. Pala Kndtnnban. 

Note 21 

1 . (’33) 1933 Mad W N 224 (224), Ghinna Similan v. Peria Similan. 

2. (’35) 36 Cri L Jour 1333 (1334) : 158 Ind Cas 200 (All), Emperor v. Bahraichi. 
(In appeal conviction set aside with a direction that accused be committed for 
trial.) 

See also S. 403 Note 8. 

3 . (’98) 2 Weir 482 (483), In rc Kannacliampet Parangodan. 

Note 22 

1 . [See (’66) 15 Suth W E Cr 56 (56), In rc Punchanun Bisioas. 

(’81) 6 Bom 34 (38), Imperatrix y. Pandharinath.'] 

2. (’18) AIE 1918 Mad 918 (919):40 Mad 591:18 Cri L Jour 454, In re Venhata- 
hrishnayya. 
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he had not appealed from his conviction.® The appellate Cotirt as sueli 
has not got this power, ■* bnt the High Court as the Court of revision 
has.® 

Where A is acquitted and B is convicted bj' the trial Court and B 
appeals from his conviction, the appellate Court cannot interfere so as 
to affect the acquittal of A, when there is no appeal against such 
acquittal.® 

23. “Order him to be re-tried.” — Under the Code of i872, 
where the trial Court was not one competent to try the case, the 
appellate Court was hound to order a re-trial.* Under the present 
section, where the appellate Court revei-scs the conviction of the 
accused, it may order him to bo retried by a Court of competent 
jurisdiction.® The question, whether there should be a re-trial, is thus 
a matter of judicial discretion of the Court.® .\s a general rule, an 
order for re-trial would bo proper where the trial in the lower Court 
has been illegal, irregular or otherwise defective} In all serious cases 


3. (’GO) ISGG Pun Rc No. 71 Cr, p. 76 (77), Lnl KJinn v. Knrccni Khan. 

(’07) 18G7 Pun Ro No. C Cr, p. 11 (12), Croicn v. Achhur Singh. 

(’34) AIR 1934 LaU 34G (318) : 35 Cri L .Tour 104G, Mangel Singh v. Emperor. 
(1900) 3 Cal W N 330 (331), Broja Bahai v. JSwprrfs. 

(■31) .UR 1931 Cal 018 (G19) : 58 Cal 902 : 32 Cri L .Tour 1003, Bajani Knnta v. 
Emperor. (Even witbout issuing notice on prosecution.) 

(’20) AIR 1920 Cal G17 (G20) : 21 Cri L Jour 5.54, JTir Mouec Ali v. Emperor. 
(’10) AIR 1910 Lab 380 (384) : 17 Cri L .Tour 97, Bachinta v. Emperor. 

(’ll) 12 Cri L Jour 250 (251) : 10 Ind Cas 792 (L B), T. B. S. Chari v. Emperor. 
(’10) 11 Cri L Jour 99 (105):4 Ind C.as 980 (Lab), Emperor v. Saia. (High Court 
can when dealing with case in appeal acquit an innocent person tbougb bo has 
failed to exercise bis right of appeal.) 

(’73) 19 Suth W R Cr 57 (G5). Queen v. Jaffirali. 

(’28) AIR 1928 Pat 32G (335) ; 29 Cr. L. J. 325, Ml. Champa Basin v. Emperor. 
(High Court in appeal is not precluded from interfering with the conviction of an 
accused when the case comes up before High Court otherwise than at bis instance.) 
(’34) AIR 1934 Oudb 151 (155) ; 9 Luck 540:35 Cri L Jour 915, Bhagwan Din v. 
Emperor. (Illegality of sentence of non-appealiug accused patent on record — 
High Court in appeal can exercise powers of revision and sot aside conviction and 
sentence of such accused.) 

(’20) .\IR 1920 Pat 471 (481, 482) : 21 Cri L Jour 705 : 5 Pat L Jour 430, Baghu 
Bhumij v. Emperor. 

4. (’10) 11 Cri L Jour 99 (105) : 4 Ind Gas 980 (Lab), Emperor v. Sada. 

(’75) 2 Weir 570 (670). (An appellate Court cannot on the appeal of ono prisoner 
alter the sentence of another prisoner in the same case who has not appealed. 
lYben anappellateCourtis of opinion that the sentence passed on a prisoner who 
has not appc.aled should bo revised, the record must be sumitted to the High Court.) 

5. (’93) 1893 All W N 51 (51), Queen-Empress v. Baton Singh. 

[Sec also (’20) Ap 1920 Pat 471 (481, 482) : 5 Pat L J 430 : 21 Cri L .Tour 705, 
Baghu Bhumij v. Emperor.'] 

See also S. 439 Note 25. 

6. (’ll) 12 Cri L Jour 675 (570) : 12 Ind Cas 839 (All), Darbari Mai v. Emperor. 

Note 23 

1. (’79) 1879 Pun Ro No. 1 Cr, p. 1 (1), Kishen Singh v. Khazan Singh. 

2. (’88) 1888 Rat 367 (367), Quccn-Emprcss v. Kasturihhai. (It can specify Court 
by which accused is to be re-tried.) 

3. (’08) 8 Cri L Jour 121 (125) : 8 C L J 59, Durga Charan Sanyal v. Emperor. 
[Sec also (’12) 13 Cr.L.J.497(498):40 Cal 163:15 I.C. 641, Nasimuddiv. Emperor. 
(’83) 1883 All W N 99 (99), Empress v. Bhagwan.] 

4. (’39) AIR 1939 Sind 209 (216, 217) : 41 Cr. L. J. 28 : I L R (1940) Kar 249, 
Shewaram v. Emperor. 

(’37) AIR 1937 Pesh 71 (72) : 38 Cr. L. J. 741, Najib Gul Md. v. Emperor. 

(’36) AIR 1936 All 758 (759) : 38 Cr. L. J. 71, Moliram v. Emperor. 
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Section 428 where the first trial, owing to a defect of jurisdiction or other similar 
Note 23 cause, is rendered abortive, a new trial should be ordered, unless it is 
quite clear that, on the materials before the Court, there is no chance 
of conviction 

It is not, however, in every case, where there has been a defect in 
the trial, that the appellate Court will order a re-trial. A re-trial will 
not he ordered — 

(1) where the sentence is a small one, the offence not being a serious 
one, and the accused has sufficiently suffered in pocket;*' 

(2) where the evidence is unsatisfactory^ and cannot, in 'any proper 
"slew of the case, support a conviction;® 

(3) where there is no probability of a conviction even if a re-trial is 
ordered® and the accused has already been subjected to persecution 
for a long time;^® 


(’ll) 12 Or. L. J. 585(590) : 12 I C 961 : 36 Mnd 457, Jcrhninli v. T’as. (Power to 
direct re- trial is not confined to cases where trial was held by Court having no 
jurisdiction.) 

[See (’23) AIR 1923 Mad 32 (34) : 46Mad 117 : 23 Cr.L.J. 748, In rc Umar Hajec. 
(Trial dc novo — Witnesses not examined de novo — Depositions at previous trial 
filed — Procedure held illegal aud re-trial ordered.)] 

5. (’08) 8 Cri L Jour 121 (124, 126) : 8 C L J 59, Durga Charan v. Emperor. 

6. (’25) AIR 1925 All 301 (303) : 26 Cri L Jour 734, Ahamad v. Emperor. 

(’34) AIR 1934 Lah 648 (048) : 36 Cri L Jour 408, Eundan Lai v. Emperor, 

(Technical oCence.) 

7. (’38) AIR 1938 Cal 782 (783) : 40 Cr. L. J. 56, Surcsli Chandra v. Emperor, 
(Case failing for want of suflicient evidence.) 

(’27) 28 Cri L Jour 19 (22) : 99 Ind Cas 51 (Cal), Mamat Ali v. Emperor, 

(’10) 11 Cr. L. J. 258 (200, 201) : 5 I. C. 847 : 33 Mad 502, Choragiidi Venhaiadri 
V. Emperor. (Evidence not justifying conviction.) 

(’26) AIR 1920 Nag 53 (54, 55) : 20 Cr. L. J. 1090, Bam Prasadv. Emperor. (Do.) 
(’16) AIR 1910 Mad 1108 (1108) : 17 Cr. L. J. 193, In rc Mogamhara Pattan, 
(Order of re-trial is irregular in absence of assurance that evidence will be forth- 
coming.) 

(’32) AIR 1932 Oudh 23 (25);33 Cr.L.J. 167 : 7 Luck 390, Sila Bam v. Emperor. 
(Evidence not sufficient to support conviction.) 

[Sec also (’13) 14 Cr.L.J. 023 (624): 21 Ind Cas 071(Mad), J7rrc Snbba Thcvan.l 

8. (’38) AIR 1938 Cal 51 (59) : I L R (1938) 1 Cal 290 : 39 Cr. L. J. 101, Golohe 
Bcliari v. Emperor. 

(’38) AIR 1938 Cal 301 (362);39 Cr.L.J .GOi, Tripurari Bhaitacharjeev. Emperor. 
(’98) 25 Cal 711 (710): 2 C W N 309, Tajii Pramanilc v. Q^iccn-Emprcss, (No evidence 
to warrant conviction.) 

(’90) 14 Bom 115 (147), Queen Empress v. Maganlal. 

(’13) 14 Cr. L. J 219 (223) : 19 Ind Cas 315 (Cal), Promolhanath Bop v, Emperor. 
(’82) 6 Bom 34 (37), imperatrix v. Phandharinath. 

(’GO) 5 Suth W R Cr 80 (89) : Beng L R Sup Yol 459 (FB), Queen v. Elahi Bux. 

9. (’37) AIR 1937 Bom 152 (152):38 Cr.L.J. 571, Emperor v. Ycmanya Kallappa, 
(Case of appeal against acquittal.) 

(’21) AIR 1921 Mad 087 (088)'.23 Cr.L.J. 700, Bamaswami Thevany. Emperor. 
(’26) AIR 1920 Mad 038 (641) : 50 Mad 274:27 Cri L Jour 394, In reSogiamiithu 
Padayaclii. 

(’27) AIR 1927 Mad 442 (443) : 28 Cri L Sour 295, Tcnhaia Sivayya v. Emperor. 

10. (’40) AIR 1940 All 19 (21) : 41 Cr. L, J. 281, Municipal Board, Ghaziabad 
v.Harsaran. (Prosecution with bad motive and not to vindicate law in public 
interest — Accused sufficiently punished for offence by having to undergo trial — 
Retrial not necessary.) 

(’38) AIR 1938 Cal 51 (59) : 39 Cr. L. J. 161; ILR (1938) 1 Cal 290, Golohe Behari 
v. Emperor. 

.(’34) AIR 1934 Bom 303 (305): 35 Cr. L. J. 1477, Emperor v.KUm Chand. (AIR 
1934 Bom 48, followed.) 
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<4) w'here the accused has already undergone a considerable iDortion of 
the sentonee;“ 

( 5 ) where the defect consists in the admission of irrelevant evidence, 
but there is other evidence on the record sufficient to enable the 
Judge to decide the case;^- 

(C) where the onlj' defect is that certain evidence has not been brought 
on the record which ought to have been, the appellate Court may, 
in such a case, itself take evidence under s. 423 and decide the caseJ® 
Where there is no defect in the trial or irregularity in procedure, 
the mere fact that the appellate Court is unable to form an opinion as 
to whether the accused is to be convicted or acquitted,’^ or that there 
is a chance that the prosecution may be able to produce better evidence,’® 
■or that the appellate Court disagrees with the finding of the lower 
Court,’® is not a ground for ordering a re-trial. 

Where the appellate Court ordered a new trial on the ground 
that, although the accused were shown bj'^ the evidence to have com- 
mitted some offence, it V’as clear they had been convicted under a 
wrong section, and all the facts on which a conviction for any offence 
eould be sustained had been put in issue before the trying Magistrate, 

11. (’99) 3 Cal W N 332 (333), Abdul Biswas v. Khelar Mnndah 

■(’11) 12 Cr.L.J. 82 (82):9 Ind Cas 455 (Cal), Kanla Ncya v. Emycror. (Conviction 
under S. 323, Penal Code.) 

(’30) AIR 1930 Nag 255 (259) ; 31 Cr. L. .T. 705, Girdhari v. Emycror. 

<’27) AIR 1927 Lab 671 (672) : 8 Lab 496 : 29 Or. L. .T. 6, Sai v. Emperor. 

(’20) AIR 1920 Pat 590 (591) : 21 Cr. L. J. 496, Jlagliu Singh v. Emperor. 

(’18) AIR 1918 Pat 582 (583) : 19 Cr. L. J. 77, Bhaso Singh v. Emperor. 

(’31) AIR 1931 Lab 767 (707) : 33 Cr. L. J. 145, Eur Eussain v. Emperor. 

(’ll) 12 Cr.L.J. 19 (19) : 8 Ind Cas 1101 (Mad), M. Muthappa Nadar v. M. Kula 
Sanhara Nadar. (Accused having undergone punishment for more serious oflence, 
re-trial in respect of minor offence was not ordered.) 

[Sec however (’37) AIR 1937 All 210 (243) : 38 Cri L Jour 521, Sarda Prasad v. 
Emperor. (That the accused has undergone a part of the sentence is not in itself 
a sufficient ground for not ordering a re-trial.)] 

12. (’23) AIR 1923 Rang 05 (05) :2iCr.Ti.J.7ii, Mis. May Bondvillev. Emperor. 
{See also (’40) AIR 1940 Mad 085 (080), Bamas7Dami Ayyar v.Chiltoor Munici- 
pality. (The marking of an irrelevant document in evidence is not a ground for 
ordering a re-trial by an appellate Court.)] 

13. (’18) AIR 1918 All 133 (134) : 19 Cr. L. J. 485, Ishwar Prasad v. Emperor. 
■(’83) 2 Weir 480 (480), In re lyachihonc. 

[See however (’84) 1884 Pun Re No. 28 Or, p. 48 (50), Gohar v. Empress. (Where 
the appellate Court does not want to act under S. 428 and the conviction cannot 
be sustained owing to the defect, the Court should order n re-trial and not dis- 
miss the appeal.)] 

14. (’90) 1890 Eat 530 (531), Queen-Empress v. Magunlal. 

15. (’38) AIR 1938 Cal 361 (302) : 89 Cr. L. J. 604, Tripurari Bhattacharjee v. 
Emperor. 

(’38) AIR 1938 Pat 39 (40) ; 39 Cri L Jour 278, Sochiram v. Emperor. 

P31) 193T Mad W N 517 (520), Subramanyam v. Emperor. (A Judge who takes 
this action constitutes himself ns a sort of Public Prosecutor.) 

(’31) AIR 1931 Mad 227 (227, 228) : 32 Cr. L. J. 749, Lahshmi Narasimham v. 
Satyanarayana. (It is rather for supplying formal defects that appellate Court 
orders re-trial.) 

(’30) AIR 1930 Mad 189 (190) : 31 Cr.L.J. A22, Balnavelu Mndaliar 'f. Emperor. 
(Do.) 

16. (’36) AIR 1936 All 758 (759) : 38 Cr. L. J. 71, MoHram ■v. Emperor. (Appel- 
late Court not entitled to order a re-trial merely because it disagrees with the find- 
ing of lower Court that accused had not committed the more serious offence but 
fl l6SS6r oUSDCG*) 

(’30) AIR 1936 Pesh 172 (175) : 37 Cri L Jour 1039, Baiuar Shah v. Emperor. 
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it was lielcT that before qiiasbing the sentence and ordering a re-trial, 
the appellate Court should have come to a certain conclusion as to the 
offence which the accused were shown by the evidence to have com- 
mitted, and that it should have considered, whether, if the evidence 
showed that the accused should properly have been convicted of 
another offence than that charged, they would be prejudiced by 
amending the conviction. 

See also the undermentioned cases^® where a re-trial was ordered 
and the cases cited helow^® where it W'as not ordered. 

There is nothing preventing the appellate Court from directing a 

17. (’S3) 2 Weir 480 (480, 481), In rc lyacMkonc. 

18. (’37) AIR 1937 Rang 139 (141) ; 38 Cri L Jour 1040, Nga Kan Ghai v. 
Emycror, (Evidence of persons who might be able to tell what happened at time 
of occurrence not adduced by prosecution — It is not safe to eonvict accused with- 
out taking such evidence — Acquittal not possible on evidence as it stands — Re- 
trial should be ordered.) 

(’24) AIR 1924 Cal 257 (283):25 Cr. L. J. 817 (FB), Emperor v. Barcndra Kumar 
Gliosc, (Perfunctory cross-examination of prosecution witness is a good ground.) 
(’22) AIR 1922 Pat 40 (42) : 23 Cr. L. J. 218, Laclimi Lai v. Empefor. (Perfunc- 
tory trial and several irregularities.) 

(’23) AIR 1923 Pat 02 (64): 1 Pat 758: 24 Cr. L. J. 69, Jagcho Singh v. Emperor. 
(Where there is evidence but the Court is unable to test it and the case is un- 
satisfactorily conducted.) 

(’28) AIR 1928 Pat 50 (51) : 28 Cri L Jour 893, Sheoparsoji Singh v. Emperor. 
(Serious mistakes in charge — Failure to consider important evidence — Order for 
re-trial from framing of charge proper.) 

(’90) 1 Cal W N 35 (30), Bishim Banwar v. Empress, (Where two accused were 
wrongly tried jointly.) 

(’10) 11 Cri L Jour 084 (085) : 8 Ind Cas 594 (LB), Hamdu Mcnh v. Emperor. 
(Re-trial not ordered to fill up the deficiencies and reconcile the discrepancies in 
the evidence of prosecution.) 

(’03) 30 Cal 822 (830) : 7 C W N 039, Bircndra Lai v. Emperor. (Misjoinder of 
charges — Charge to the jury defective.) 

(’07) 11 Cal W N c (e),Dari Boy \. Empress. (Re-trial for a graver offence may be 
ordered.) 

(’06) 5 Suth W R Cr 80 (93) : Beng L R Sup Yol 459 (FB), In rc Elahcc Bnhsh. 
(Erroneous direction to jury.) 

(’00) 4 Bom H C R Cr 3 (3), Beg v. Gann, (Conviction under S. 403, Penal Code, 
set aside — Re-trial on charge under S. 400 ordered.) 

(’82) 1882 All W N 112 (112), Empress v. Bam Prasad. 

(’29) AIR 1929 All 710 (719) : 31 Cri L Jour 230, Azam AH v. Emperor. (S. 403 
forbids re-trial only where a person is convicted or acquitted and conviction or 
acquittal is in force.) 

(’33) AIR 1933 Cal 304 (300) : 60 Cal 814 : 34 Cri L Jour 320, Amar Ghandra v. 

Emperor. (Special procedure — Omission of Judge to follow.) 

(’97) 1897 Rat 938 (939), Queen Empress v. Sadashiu Balhrishna. (Material evi- 
dence excluded.) 

19. (’40) AIR 1940 Pat 295 (303): 41 Cri L Jour 267, Feroze Kasi v. Emperor. 

(It would be dangerous to order a re-hearing in a case in which there is enmity 
between the parties and the Court is doubtful ns to the value of any evidence 
that may be adduced upon a re-hearing.) ' 

(’37) AIR 1937 Cal 209 (273): 38 Cri L Jour 1018, Sanyashi Gain v. Emperor. 
(Likelihood of witnesses confusing what they saw at time of occurrence of 
murder before two years — Re-trinl not ordered.) 

(’28) AIR 1928 Pat 293 (294): 29 Cri L Jour 258, P. K. Sen v. Emperor. (Where 
the prosecution came into Court with an incomplete case, ^Yhich so far as it went 
confirmed the defence — Held, that they were not entitled to a re-trial.) 

(’27) AIR 1927 Mad 177 (178): 50 Mad 735: 270r.L.J. 13Bl,Samiullahv.Emperor, 
(Petty matter.) 

(’34) AIR 1934 Lah 415 (415): 35 Cr. L. J. 1447, Amir v. Emperor. (Do,) 

(’08) 7 Cr.L.J. 215 (216): 2 M L T 495, Narayana v. Tahsildar of Gonjeevaram. 
(Interests of justice not requiring a re-trial.) 
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retrial on a fresh charge framed on the evidence already recorded.-” 
However, the appellate Court cannot direct that the evidence already 
on the record should be treated as evidence in the case, as it savours 
of an order for further inquiry which cannot be passed in appeals from 
convictions.-^ An order for re-trial, again, cannot restrict the evidence 
to be taken to that mentioned in the order; the order should be for 
re-trial in view of the instructions contained in the order ; the accused 
is entitled to let in such additional evidence as he may desire.-- 

Where a re-trial is ordered, it is open to the prosecution either 
to proceed or not to proceed as it maj' be advised.-” 

Where the circumstances of the case warrant an order for re-trial, 
the appellate Court.should not simply dismiss the appeal or report the 
case to the High Court.”* 

Where a Magistrate tries a case which is exclusively triable by a 
Court of Session, the trial is void ; there being in such cases no trial, 
the appellate Court cannot order a re-trialr^ 

2$. “By a Court of competent jurisdiction.” — The words 
“order him to be re-tried by a Court of competent jurisdiction” do not 
imply that it is necessary before ordering a re-trial, that the original 
Court should have had no jurisdiction to try the case.* The re-trial 
may be ordered to be held by the original Court itself, if it was 
competent to try the case,” or by another Court of competent jurisdic- 

20. (’13) 14 Cri L Jour 230 (231), 19 I C 32C: 9 Nag L R 42, Mannay.Einveror. 
(Court may at the same time direct that new trial should commence with the 
framing of a proper charge.) 

[But see (’82) 1932 Mad W N 114 (IIG), Naganna v. Evtperor. (Appellate Court 
cannot direct that a particular charge be framed or that trial bo resumed from 
a particular point.) ] 

21. (’18) AIR 1918 Pat 582 (583) ; 19 Or. L. J. 77, Bhaso Singh v. Emperor. 

(’35) AIR 1935 Nag 125(127):3G Cr.L.J. 740:31 Nag L R 246, Potram v. Emperor. 

[See also (’37) AIR 1937 Pat 24G (247) : 38 Or. L. J. 657, Ramchandra Prasad. 
V. Emperor. (A partial re-trial cannot be directed by the appellate Court — It 
can either direct a complete re-trial or call for further evidence to be placed 
before itself.) 

(’IG) AIR 1916 Pat 219 (221) : 17 Cr.L.J. 332 : 1 Pat L J 99, Gajanand Thalcur 
V. Emperor. (Appellate Court setting aside conviction and ordering retrial and 
directing Magistrate to take additional evidence but at same time requiring him 
to record fresh decision on evidence already on record and upon the additional 
evidence which ho was about to take — Order of appellate Court is illegal.)] 

22. (’06) 3 Cr, L. J. 304 (305) ; 3 C L J 303, illir Sarwarjan v. Emperor. 

23. (’21) AIR 1921 Cal 257 (258) : 22 Cr.L.J. 475, Tenaram Mondal v. Emperor. 

24. (’93-1900) 1893-1900 Low Bur Rul 128(128), Empress v. Nga San Hla Baio. 
(’02) 2 Weir 484 (484, 485), In re Ohinna Moltagijan. (In this case the matter 

was referred by the appellate Court to the District Magistrate.) 

25. (’02) 29 Cal 412 (414), Abdul Ghani v. Emperor. 

Note 24 

1. (’ll) 12 Cri L Jour 585 (590): 12 Ind Cas 961 : 36 Mad 457, Jeremiah v. Eas. 
(’03) 7 Cal W N 301 (304), Sar'ai Chandra Shah v. Emperor. 

(’91) 2 Weir 481 (482), In re Pera Naichen. 

(’95) 1895 Pun Re No. 16 Cr, p. 50 (51), Dani v. Queen-Empress. (8 All 14, dis- 
sented from; 16 Bom 580 and 15 All 205, followed.) 

(1900) 27 Cal 172 (174) : 4 C W N 166, Sati'sh Chandra Das v. Queen-Empress. 
[Sec also (’02) 29 Cal 412 (414), Abdul Ghani v. Emperor. (If lower Court not 
competent to try, appellate Court cannot order retrial.)] 

2. See (’91) 2 Weir 481 (482), In re Pera Naichen. 

(1900) 27 Cal 172 (174): 4 C W N 166, Satish Chandra Das v, Queen-Empress. 


Section 523 
Notes 23-25 
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'.Section 423 tion even v’bere the original Court vas itself a Court of competent 
Kote24 jurisdiction.® 

The Court convicting the accused may he competent to trij the 
case, but not competent to adequately punish the accused for the 
offence. In such a case, the appellate Court, reversing the conviction, 
may order a re- trial to be held by a Court which can adequately 
punish the accused.^ 

There is nothing preventing the appellate Court from specifying 
the subordinate Court which should hold the re-trial.“ 

Can a re-trial be ordered before the appellate Courfitself ? There 
is a difference of opinion on the point. It was held by the High Court of 
Bombay in the undermentioned case® that the re-trial, if ordered, must 
he by a Court of competent jurisdiction subordinate to the appellate 
Court and that the appellate Court could not order the re-trial to 
proceed before itself. According to the High Court of Madras, the words 
“Court of competent jurisdiction subordinate to such appellate Court” 
are not words of limitation and do not exclude the appellate Court, if 
the offence is one within its jurisdiction.'^ 

Where, in a case tried by jury in Court X, the appellate Court 
reversed the conviction and sentence, and ordered a re-trial by Court T 
which was competent to try the case with the aid of assessors, it was 
held by the Privy Council that there was no legal objection to the 
order made, hut that the order was one which ought not to be made, 
unless justified by exceptional circumstances, inasmuch as it was likely 
to have very serious effects upon the rights of the accused, and that 
his privilege which he had enjoyed of a trial by a jury, he ought, in 
general, to retain.® 

On the same principle, it has been held by the Calcutta High 
Court that, where a conviction by a jury is set aside on the ground of 
defective charge to the jury, but there is evidence on record the 
sufficiency of which must be considered by the jury, the proper course 
is to order a re -trial by jury.® In the undermentioned case^® the 
Judicial Commissioner’s Court of Sind in an appeal against an acquittal 

3. (’93-1900) 1893-1900 Low Bur Rul 238 (240), Qucon-Emyress v. Shaik Ali, 
(Dissenting from 8 All 14.) 

4. (’95) 1895 Pun Re No. 16 Or, p. 50 (51), Dani v. Queen-Empress. 

(’04) 1 Cri L Jour 751 (754. 755) : 17 C P L R 97, Emperor v. Sheikh Rasul. 

5. (’88) 1888 Eat 367 (367), Qiteen-Einpress v. Kasthuribai, 

(’35) AIR 1935 P C 122 (124) : 62 I A 174 : 69 Bom 496 : 36 Cri L Jour 978 (PC), 
Hariv. Emperor. 

€. (’98) 1898 Eat 982 (982), Queen- Empress v. Fakira. 

7. (’07) 5 Cri L Jour 104 (105) : 30 Mad 228 : 16 M L J 546 : 2 M L T 46, PiibUc 
Prosec 2 itor v. Manikka Gi-amani. 

.(’90) 2 Weir 481 (481), In re Vedakadeth Kanaran. 

S. (’25) AIR 1925 P C 122 (124) (P C), Tilakdhari Singh v. Eesho Prasad. 

9, (’06) 4 Cri L Jour 412 (414) : 11 C W N 51, Sheikh Fakir v. Emperor. 

{’12) 13 Cr.L.J. 715 (716) : 16 Ind Cas 523 (Cal), Jamaruddi v. Emperor. (Whole 
case should go to jury for re-trial.) 

(’10) 11 Cri L Jour 96 (97) : 5 Ind Cas 315 (Cal), llazir Ali v. Emperor. 

{’08) 7 Cri L Jour 315 (317) ; 7 C L J 246, Kali Singh v. Emperor. (Practice of 
the Court is to order re-trial.) 

10. (’27) AIR 1927 Sind 104 (108) ; 21 Sind L R 356 : 28 Cri L Jour 66, Swperor 
V. Saram, 
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in a case tried by jury, held that the High Court bad jurisdiction to 
decide the case itself instead of ordering a new trial. 

25. Discharge and re-trial— If both can be ordered. — Where 
the appellate Court discharges an accused person on the ground, for 
■example, of misjoinder of parties, it has power to add a direction that 
the accused should be re-tried. It is not obligatory on it to leave to 
the discretion of the Magistrate the course which should be talien in 
.such matter.^ It was, however, held in the case noted below" that it is 
not ordinarily the duty of the appellate Court to order the re- trial of 
a person whose couvictiou is set aside, and that the prosecution may 
be left to take such proceedings against tlie accused as they may be 
•advised to take. 

26. Effect of re-trial on offences of which accused had been 
acquitted in trial Court. — Suppose a is charged with having 
•committed offences X and Y but is convicted of offence x only and 
on appeal the conviction is reversed and a re-trial ordered. Is the 
whole case re-opened and is A to be re-tried on both charges X and Y ? 
Yes, if the facts of the case are such that the offences X and Y fall 
within S. 230 of the Code.^ Where the accused is charged at one trial 
with distinct offences constituted by distinct acts and he is acquitted 
•of one of such offences and convicted of the other, an order for re-trial 
-in an appeal against the conviction will not re-open the whole case." 

Where A was charged in the trial Court with offences under Ss. 302 
.-and 201 of the Penal Code and was convicted under S. 302, the charge 
under S, 20l being withdrawn by the prosecution, it was held on appeal 
Jrom the conviction that the appellate Court could order a re-trial even 


Note 25 

J. (’01) 28 Cal 104 (107, 103), Kntmidini Kanta v. Quccn-Emprcss. 

2. (’08) 8 Cri L Jour 11 (17) : 4 Nng L B 71, Emperor v. Balwant Singh. 

•(’08) 7 Cri L Jour 103 (105) : 7 C. L. J. 70, Leahui Hosscin Khan v. Emperor, 

Note 26 

J. (’38) I L R (1938) 1 Cal 98 (117-119), Kamala Kania v. Emperor. (S. 403 (1), 
Criminal P. C., has no application, inasmuch ns the ro-trial will not be a second 
trial but only n continuation of the first trial.) 

•(’95) 22 Cal 377 (381, 382), Krishna Dhan v. Queen-Empress. 

'(’12) 13 Cri L Jour 497 (498) : 15 I. C. 641 : 40 Gal 163, Nazumuddi v. Emperor. 
2, (’36) 63 Cal 1112 (1114, 1115), Naimaddin Bistvas v. Emperor. 

(’95) 22 Cal 377 (382, 383), Krishna Dhan v. Queec-Empress. 

•(’27) AIR 1927 Pat 13 (15) :6 Pat 208 : 27 Cr.L. J. 1100, Abdul Hamid v. Emperor. 

In the following cases it was held, without reference to S. 836 of the Code 
that the appellate Court could not order a rc-lrial in respect of an offence of 
which the accused was acquitted in the lower Court. It must be assumed that the 
■offence in those cases were such as did not fall within S. 836: 

(’35) AIR 1935 Lali 945 (946) : 37 Cri L Jour 303, AH Mohammad v. Emperor. 
(Conviction under S. 420, Penal Code, and acquittal under S. 405 — Appeal from 
conviction — Re-trial cannot be ordered in respect of both offences.) 

•(’06) 11 Cal W N xoi (xci), Dwarha Nath Sahu v. Emperor. 

(’35) AIR 1935 Cal 120 (121) : 36 Cri L Jour 553, Nitya Copal v. Emperor. 

'(’20) AIR 1920 Cal 568 (569) : 21 Cri L Jour 689, Kala Nath v. Emperor. 

<(’33) AIR 1933 All 941 (948, 949) : 35 Or. L. J. 668:56 All 210, Lala v. Emperor. 
[See also (’03) 26 Mad 478 (479, 480), Sami Ayya v. Emperor. 

(’35) 62 Cal 928 (936) : 37 Cri L Jour 707, Abdtil Khan v. Emperor. (Per 
Lort William, J, — Charges of conspiracy to murder and murder — Accused 
convicted of former but acquitted on latter charge — Appeal by accused — The 
other charge cannot be re-opened at the retrial. Per Jack, J. — Order of retrial 
applies to all the eharges framed by the original Court.)] 
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Section 423 
Kotes 26-30 


in respect of the offence under S. 201, since there was no acquittal on 
that charge.® 

27. Ordering re-trial for enhancing sentence. — The power 
of ordering a new trial merely for the purpose of enhancing the 
punishment ought to be very sparingly used.^ It ought not to be used 
at all where the trial Court was competent to inflicting the maximum 
punishment for the offence.* 

28. Remand for passing sentence or for writing proper 
judgment. — An appellate Court cannot remand the case to the 
lower Court for the purpose of passing a legal sentence ; it must deal 
with the matter itself in accordance with law.^ Similarly, in Ta7-a 
Chanel V. Emperor'^ it was held that an appellate Court had no power 
to remand a ease for “re-hearing the parties and writing out a proper 
judgment,” but that it was its duty to go into the whole facts fully 
itself and dispose of the case. In In re Karuppiah Pillai,^ where 
the trial Court had not written a judgment in conformity with the 
provisions of S. 367, it was held that the correct procedure for the 
appellate Court to adopt was to accept the appeal and remand the 
case for re-hearing de novo and not to retain the case on file, merely 
calling for a fresh judgment from the lower Court. 

29. Effect of order for re-trial in appeal, — Where the 
Sessions Judge as an appellate Court orders a re-trial in an appeal 
against the conviction of a first class Magistrate, the District Magistrate 
has no authority to disregard the same and release the prisoner.^ 

30. “Or committed for trial.” — An appellate Court reversing 
the conviction of the lower Court can order a commitment to be made 
in cases where the accused ought to be committed.^ There was no such 
power before the Code of 1882.® 


3. (05) 2 Cal L Juor ISk (187i), Affiluddi v. Emperor. 

[See also (’35) 30 Cr. L. J. 1333 {1334):158I. C. 200 (A]]),Eiaperorx,BahraicJii.] 

Note 27 

1. ('15) AIR 1915 All 1S5 (186) : 10 Cri L Jour 433, Emperor v. Molian Lai. 

2, (’93-1900) 1893-1900 Low Bur Rul 111(111,112), Kazaio Rhi s.Quecn-Eviprcss, 

Note 28 

1. (’07) 11 Cal W N ccliv (cclv), Mahabubali Khan v. Nilclesioar Ghose. 

2. (’06) 3 Cri L Jour 119 (120) : 32 Cal 1009. 

3. (’20) AIR 1920 Mad 171 (172) : 21 Cri L Jour 52. 

See also S. 307 Note 16. 

Note 29 

1. (’09) 10 Cr.L.J. 77 (77, 78) : 2 I. C. 541 : 5 Low Bur Rul 49, Emperor v. Tun 


1. (’24) AIR 1924 Mad 243 (245) : 24 Cri L Jour 840, In re Ayarvali Pokher, (In 
this case High Court itself committed case to Court of Session.) 

(’15) AIR 1915 All 185 (180) ; 16 Cri L Jour 433, Emperor v. Mohan Lai. 

(’93) 15 All 205 (206) : 1893 All W N 105, Queen-Empress v. Maula Baksh. (It 
is competent to a Sessions Judge having reversed the finding and sentence to 
order the appellant to be committed for trial to the Court of Session.) 

See also S. 437 Note 15. 

2. (’82) 1882 All W N 112 (112) , Einpress v.Eam Prasad. 

(’68-69) 5 Bom H C R Cr 65 (66), Reg. v. Chanveraya. 

(’75) 12 Bom H C R Cr 234 (237), Reg. v. Tukaram Ragho. 

(’67) 8 Suth W R Cr 55 (55), Queen v, Kassimuddin. 
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Where a ^Magistrate convicts the accused of an offence which is 
exclusively triable hy a Court of Session and the appellate Court 
reverses the finding and orders a commitment, it is not necessary that 
the Magistrate should commence a fresh inquiry and take evidence do 
novo. The_ inquiry and the evidence at the trial are sufficient for the 
purposes of commitment.^ 

The words “order him to be committed for trial" do not 

necessarily mean that the appellate Court cannot itself make the 
commitment, hut should direct a Magistrate to do so. Both courses 
are open to the appellate Court .■* 

Where the appellate Court reverses the finding of the lower Court 
(Magistrate) on the ground that the offence is one exclusively triable 
hy a Court of Session, the proper course to be adopted is to direct a 
commitment and not simply alter the charge into one for which the 
accused ought to have been committed and alter tiie sentences® or try 
the case itself on such charge. Thus, where the appellate Court reversed 
a conviction for an offence under S.37G on the ground that the act 
could not be said to he without the consent of the girl and was of opinion 
that the offence made out was one under s. SCO (offence triable exclu- 
sively by a Court of Session), but instead of directing a commitment, 
framed a charge under S. 8G6 and tried the case itself, it was held that 
it had no power to do so.” 

It is not necessary that, in order that the appellate Court may 
direct a committal, the offence should be one exclusively triable by a 
Court of Session.^ Where A was convicted by a Magistrate under .s. 826 
of the Penal Code for having cut off his wife’s nose and punished with 
imprisonment for two years, the High Court considered that the case 
was one which ought to have been committed, though the offence was 
not one exclusively triable by a Court of Session.® 

(’08) 10 Suth W R Cr 35 (3G), In re Hakim Sardar. 

(’82) 1882 All W N 47 (48), Einprcss v. Shalnnat, 

(’81) 1881 All W N G2 (G2), Empress v. Eatan Sakai. 

I’GG) 18GG Pan Ro No. 34 Or, p. 35 (3G), Wvzccr Singh v. Crown. 

3. (’35) AIR 1935 All 579 (583): 3G Cr.L.J. 1013:58A11 23, SahadcoEam v. Emperor. 
(’60) 2 All 910 (912), Empress of India v. Illalii Baksh. 

(’78) 2 Weir 479 (479). 

4. (’35) AIR 1935 All 579 (583); 36 Cri L Jour 1013: 58 All 23, Sakadco Earn v. 
Emperor. (31 Mad 40, 10 Bom 319, 27 Mad 54, AIR 1922 All 345, 15 All 205 and 
AIR 1915 All 186, Relied upon; 6 Cri L Jour 7, Dissented from). 

5. (’22) AIR 1922 AH 345 (346) : 23 Cr L J 45G, Hasan Eaza v. Emperor. (Con- 
viction under Ss. 452 and 147, Penal Code reversed and accused charged and con- 
victed under S. 395.) 

6. (’25) AIR 1925 Rang 230 (231) : 3 Rang G8: 26 CrL J 1119, Sircar v. Emperor. 
(Following 8 Bom L R 120 and 3 Cri L Jour 240.) 

7. (’9G) 23 Cal 350 (351), Misri Lai v. Lachmi Narain. 

(’33) AIR 1933 Lah 128 (129): 34 Cr L J 640, SoliVioa y. Emperor. (Dissented from 
8 All 14.) 

(’92) 16 Bom 580 (583) : 1892 Eat 577, Queen-Empress v. Abdul Eakman. 

[Bat see (1885) 8 All 14 (17): 1885 AWN 298, Queen Empi'ess v. Sukka.] 

8. (’92) 16 Bom 580 (583, 584): 1892 Rat 577, Qiieen-Emprcssr. Abdul Eakman, 
(Dissenting from 8 All 14.) 


Section $23 
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Section 423 
Notes 30-31 


Where a conviction was set aside on the ground that the case was- 
one exclusively triable by a Court of Session and had been tried by 
the ^Magistrate without jurisdiction, the High Court refused to make 
an order for commitment in view, inter alia, of the considerable 
expense which the accused had been put to in the conduct of the 
case.'’ 


31. “Alter the finding.” — The appellate Court may, under 
clause (b) of the section, alter the finding of the lower Court without 
ordering a re-trial. This power, however, must be taken to be limited 
by the general principle that the appellate Court cannot come to any 
finding which the lower Court could not have legally come to ; the 
meaning of the section must be taken to be that the appellate Court is 
given the power to correct any mistakes of finding which the first 
Court may have committed.^ Thus, an appellate Court cannot, in a 
case not falling within S. 237 of the Code, convict the accused of a 
graver offence than that charged.” 

Where A is charged in the lower Court with having committed 
offences X and Y and is acquitted of X, the appellate Court may, in an 
appeal against the conviction for offence Y, alter the conviction to one 
for offence X of which A had been acquitted in the lower Court.^ The 


9. (’32) AIR 1932 Cnl 390 (394): 59 Cal 1233: 33 Cr L J 685, Superintendent mid 
Bemcmhranccr of Legal Affairs, Bengal v. Danlatram. 

Note 3 1 

1. (’40) AIR 1940 Rang 118 (119, 120) : 41 Cr.L.J. 621 : 1940RLE 215, E Maung 
Mating v. The Ring. (Appellate Court cannot come to finding which is not with- 
in competency of trial Court or pass sentence which is beyond jurisdiction of 
trial Court.) 

(’39) AIR 1939 All 710 (712) : 41 Cr. L. J. Ill, Nandkishorev, Emperor. (Powers 
of appellate Court under S. 423 are limited by Ss, 236, 237 and 238.) 

(’38) AIR 1938 Mad 315 (315) : 39 Cri L Jour 465, In re Ponnuswavii Servai. 
(Conviction under S. 414, Penal Code, by second class Magistrate — Appeal — 
Alteration into one under S. 409, Penal Code, is not legal as ofience under S. 409 
is not triable by second class Magistrate.) 

(’38) -MR 1938 Nag 303 (305) : 39 Cr, L. J. 747 : I L R (1938) Nag 595, Ahesanali 
Mahomcdali v. Emperor. (Appellate Court thinking that facts set out in order 
under S. 112 bring matter within cl. (a) instead of cl. (b) of S. 109 — This altera- 
tion can be made.) 

(’17) AIR 1917 Lah 233 (234) : 18 Cri L Jour 511 : 1917 Pun Re No. 4 Cr, Almad 
Din V. Emperor. (Dissenting from 25 All 534.) 

(’85) 7 All 414 (420, 424) : 1885 AWN 105 (FB), Queen-Empress v. Persliad. 

(’06) 4 Cri L .Jour 490 (491) : 3 Low Bur Rul 232, Emperor v, Po Yin. 

(’23) AIR 1923 Lah 260 (261) : 3 Lah 440 : 23 Cr, L. J. 709, Arjan Mai v. Emperor. 
(Appellate Court cannot convict accused of offence requiring sanction.) 

[See however (’03) 25 All 534 (536) : 1903 AWN 100, Emperor v. Gur Narain 
Prasad. (Appellate Court can alter conviction to one for any of the offences 
mentioned in S, 198 notwithstanding the absence of any complaint ns required 
by it.)] 

2. (’21) AIR 1921 Low Bur 36 (37) : 23 Cri L Jour 740 : 11 Low Bur Rul 46, Nga 
Po Kyin v. Emperor. 

(’80) 6 Cal L E 427 (428), In the matter of Divarka Nath Manjhee. 

(’06) 4 Cri L Jour 490 (491) : 3 Low Bur Rul 232, Emperor v. Po Yin. 

(’98-99) 3 Cal W N 653 (655, 656): 26 Cal 863, Lala Ojha v. Queen-Empress. 

[See also (’05) 10 Cal W N ssxis (xxxix), Bhagaioat Singh v. King-Emperor. 
(Point not decided.)] 

[See however (’25) AIR 1925 Sind 105 (107) : 25 Cri L Jour 1057 : 19 Sind L R 
183, Faizulla v. Emperor. (The case was however one falling within Ss. 236 
and 237.)] 

3. (’ll) 12 Cri L Jour 572(572) ; 12 I. C. 836 ; 34 All 115, Sardara v. Emperor. 



CH.31.] APPELLATE COUBT’S POWBES IN DISPOSING OP APPEAL 2303 


same principle will apply with greater force, where A had not been 
expressly acquitted or convicted of offence x, but had simply been 
convicted of offence Y* But it has' been held in the undermentioned 
deeisions^^ that it is not open to the appellate Court under this clause 
to alter the finding to one of conviction for an offence of which the 
accused has been acquitted. These decisions purport to folloM' the 
decision of the Privy Council in Kishan Singh v. Emperor , But it 
is submitted that the Privy Council decision is purely concerned with 
the powers of the High Court under S.439 and does not touch the 
question of the powers of an appellate Court under this clause. Where 
A was charged with having committed offence x only, but the lower 
Court could, under the provisions of S. 237 or S. 233, have convicted the 
accused without a charge of offence Y also, the appellate Court can, in 
an appeal against the conviction for offence X, alter the conviction to^ 
one for offence Y.® But can an appellate Court alter the finding in 


(’26) AIB 1926 All 700 (701) : 27 Ori L Jour 901, Janki Prasad v. Emperor. 

(’18) AIB 1918 All 65 (66) : 20 Gri L Jour 22, DuUi v. Emperor, 

(’34) AIB 1934 Oudh 200 (205, 206): 9 Luck 607: 35 Gr. L. J. 973, Lakhan Singh 
V. Emperor. 

(’96) 23 Gal 975 (977, 979), Queen-Empress v. JabanuUah, 

(’32) AIB 1932 Gal 723 (726) : 60 Cal 179 : 34 Cr.L. J. 177, Hamman Sarma v. 
Emperor, 

(’17) AIB 1917 Pat 625 (626) : 18 Or. L. J. 982, Dhanpat Singh v. Emperor, 

^18) AIB 1918 Pat 257 (258) : 19 Cr. L. J. 735 : 3 Pat L J 565, Mahangu Singh 
V. Emperor, 

(’10) 11 Or. L. J. 534 (535): 7 1. C. 861: 34 Mad 547, Appanna v. Pethani Maha~ 
lakshmi. 

(’14) AIR 1914 Cal 456 (459) : 41 Cal 350 : 15 Cr. L. J. 385, Bomesh Chandra v. 
Emperor, 

(’04) 1 Or. L. J. 942 (943) : 1904 P L B 110 : 1904 Pun Re No. 12 Cr, Bhola y. 
Emperor, 

('ll) 10 Ind Cas 372 (373): 35 Mad 243: 12Cr.L. J. 269, Hanumappa y. Emperor, 
(’24) AIR 1924 Rang93(97): 1 Bang 436: 25 Cr. L. J. 247, On Shwe v. Emperor,. 
See also S. 439 Notes 12 and 13. 

4. (’37) AIR 1937 All 353 (358) : 38 Cri L Jour 621, Emperor y. Jagannath, 
(Accused charged alternatively under S. 366A, or S. 498, Penal Code — No finding; 
by lower Court in respect of S. 498 — Conviction under S. 366A — Acquittal under 
S. 498 not implied — High Court can alter conviction from S. 366A to S. 498.) 

(’33) AIR 1933 All 565 (567, 568) : 55 All 834 ; 34 Cri L Jour 1064, Raghunath 
y. Emperor, 

(’31) AIR 1931 Sind 9 (12) : 25 Sind L B 1 : 32 Cri L Jour 517, Sahjhahdlah v.. 
Emperor, 

(’12) 13 Ori L Jour 457 (459) : 15 I 0 89 : (1911) 1 TJpp Bur Eul 100, AUMxiddin 
Meah Jan, 

4a. (’38) AIR 1938 Sind 202 (208) : 40 Cr. L. J. 93 : 1 L R (1939) Ear 75, Jado ■ 
Rahim y. Emperor, 

(’37) AIR 1937 All 240 (242, 243) : 38 Cri L Jour 521, Sarda Prasad y. Emperor, 
(’36) AIR 1936 All 758 (759) : 38 Cri L Jour 71, Motiram y. Emperor. 

(’29) AIR 1929 Nag 325 (327) : 30 Cri L Jour 944, Kisan Das y. Emperor. 

[Sec also (’35) AIR 1935 Bang 512 (514) : 37 Cr.L. J. 246, Paw ThaU y, Emperor. 
(Accused charged under Ss. 302, 392 read with S. 114, Penal Code — Sessions 
Judge not convicting accused under S. 392 amounts to acquittal under it — ^High-. 
Court cannot alter conviction from S. 302 to S. 379, Penal Code.)] 

4b. (’28) AIR 1928 P C-254 (257) : 50 All 722:55 I A 390:29 Cri L Jour 828 (PC). 

5. (’38) AIR 1938 Bang 281 (282) : 39 Cri L Jour 761 : 1938 R L R 139, Mating 
Ba y. The King. (Trial Magistrate convicting accused under S. 353, Penal Code 
— ^Appellate Court can alter conviction to one under S. 352.) 

(’36) AIR 1936 Nag 132 (133, 134) : 38 Cr.L.J. 390 : 1 L R (1936) Nag 99, Diwan- 
Singh y. Emperor. 
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iSection 523 such a waj”- that the altered offence was neither charged in the trial 
Note 31 Court nor was one for which the accused could have been convicted 
under the provisions of ss. 237 and 238 ? The general trend of opinion 
is that it cannot do so,° and this is in accord with the principle above 

(’36) AIR 1936 Oudh 44 (47) : 37 Cri L Jour 12, Emperor v. Sheo Narain Singh. 
(Accused acquitted of offence under S. 302, Penal Code, can in appeal be convicted 
of offence under S. 307, Penal Code.) 

(’86) 1886 Eat 293 (294), Queen-Empress v, Balu. .(Conviction under S.4o7, Penal 
Code, altered into one under S. 414 in appeal.) 

(’32) AIR 1932 Nag 173 (173) : 28 Nag L R 218 ; 34 Cri L Jour 66, Deo Bam v. 
Emperor. (A person charged with house-breaking can be convicted of receiving 
stolen property in appeal.) 

(’27) AIR 1927 Cal 620 (521, 522) : 54 Cal 476 : 28 Cri L Jour 404, Dibahar v. 
Salctidhar Kahiraj. (Appellate Court may alter charge and conviction if accused 
is not prejudiced.) 

[See also (’29) AIR 1929 Lah 508 (509) : 30 Cri L Jour 413, Birti v. Emperor. 
(Whore a person has been charged and tried for an offence under S. 380, Penal 
Code, he can be legally convicted under S. 403 of the Code if he has not been 
taken by surprise by such a procedure.)] 

[But see (’26) AIR 1926 All 33 (34) : 26 Cr.L.J. 1494, Mula \\ Emperor. (Accused 
convicted under S. 457, Penal Code, cannot be convicted under S. 411 in appeal.)] 
6. (’39) AIR 1939 All 710 (712) : 41 Cri L Jour 111, Nand Kishorc v. Emperor. 
(’37) AIR 1937 Nag 123 (124) : 19 N. L. J. 158 (161), Eartihram v. Emperor. 
(.Appellate Court has no power to convict accused of a case he has not been called 
upon to meet.) 

(’36) AIR 1936 Pat 536 (537) : 37 Cr. L. J. 1156, Bamdhani Mahton v. Emperor. 
(Charge and conviction under S. 426, Penal Code — Appeal — Conviction under 
S. 352, Penal Code, maintaining sentence is not legal.) 

(’35) AIR 1935 Cal 561 (570) : 62 Cal 433 : 36 Cri L Jour 1275 (SB), Emperor v. 
Bhawani Prasad. 

■(’11) 12 Cr.L.J.269 (271): 10 I.C.372:35 Mad 2i3,Golla Hanumappa v. Emperor, 
(’26) AIR 1926 Cal 431 (432) : 26 Cri L Jour 1018, Balchal Chandra v. Jamini 
Kanta. (Conviction under S. 147, Penal Code, cannot be altered to one under 
S. 323, Penal Code.) 

(’03) 30 Cal 288 (290), Yahub v. Lcthu. (Trial for offence of rioting — Appellate 
Court cannot convict under Ss. 448 and 323.) 

(’25) AIR 1925 Mad 706 (706) : 26 Cri L Jour 1036, In re Eadalnatha Pillai. 
(Conviction under S. 159, Madras Local Boards Act — Aiipellate Court cannot 
convict under S. 163 (1) of that Act.) 

(1900) 27 Cal 990 (991) : 5 C W N 31, Bahimuddi v. Asgar Ali. (Conviction for 
rioting with common object of theft — Finding by appellate Court of different 
common object — Conviction on such finding is not legal.) 

■(’24) AIR 1924 All 766 (767) : 25 Cri L Jour 1292, Cheda Singh v. Emperor. (In 
appeal charge cannot be altered to another one for which evidence is ample.) 

(’IS) AIR 1918 Mad 496 (496, 497): 18 Cri L Jour 860, In re Mongalu Aorodhono 
Hathi. (Appellate Court acquitting persons charged with rioting but convicting 
under sections 448 and 323, Penal Code.) 

(’24) AIR 1924 Mad 375 (376): 47 Mad 61: 25 Cri L Jour 554, re Shreeramuhi. 
(Alteration of charge under sections 147 and 323, Penal Code, into one under S. 160.) 
(’27) AIR 1927 Rang 32 (32): 4 Rang 355 : 27 Cri L Jour 1360, Nga Shwe Son v. 
Emperor. (Charge under S. 452, Penal Code — Appellate Court convicting under 
Arms Act.) 

■(’10) 11 Cri L Jour 340 (340) : 5 Ind Cas 974 (Mad), In re Bomma Beddy, (Con- 
viction by the appellate Court under S. 379, Penal Code, by altering the conviction 
of the original Court under sections 447 and 352.) 

(1900) 27 Cal 660 (662), J atusingh v. Mahabir Singh. (Conviction for theft — Ap- 
pellate Court convicting accused of being members of unlawful assembly.) 

(’33) 1933 Mad W N 910 (911), Govinda Bavalu v. Emperor. (Conviction by first 
Court under sections 147 and 323, Penal Code — Conviction changed on appeal into 
one under sections 149 and, 323.) 

^(’25) AIR 1925 Nag 294 (294) : 26 Cri L Jour 1358, Akbar Hussain v. Emperor. 
(Charge and conviction under S. 468, Penal Code, by trial Court — Change of con- 
viction under section 471 in appeal is not proper.) 
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stated, that an appellate Conrt cannot come to any finding which the 
trial Court could not have eoino to. If the appellate Court considers 
that the accused is guilty of another offence than that charged, it 
should direct a re-trial with directions to alter the charge.®* It is 
conceived that it may also frame a fresh charge itself on the analogy 
■of S. 1227, and proceed, after notice to the accused, to dispose of the case. 
This, however, should not be done if it is likely to prejudice the accused.* 
In some cases, however, it has been hold that the appellate Court 
■can, where the facts are the same, alter the conviction from one 
under a wrong section to one under the proper section, if it does 
not prejudice the accused.® It has also been held in the cases cited 

(■21) AIR 1921 Pat .190 (497); 22 Cr. L. .1. 48.7, Mat/adhar .:f(ihaitli v. Danardan 
Kiind. (Nocli.'irgo for the offence in the trial Court — Conviction by appellate Court.) 
(’20) AIR 1920 Pat 590 (591) : 21 Cri L .Tour 490, Baghu Shigh v. Emperor. (Con- 
viction under S. 457, 1. P. C., altered into one under S. 450.) 

'(’99) 3 Cal W N 307 (.308), iUonorauynK Ohotedharj/ v. Queen-Empress. (..Vltoration 
of findings under Ss. 109 and 211, Penal Code, to one under S. 193.) 

■(’23) AIR 1923 Lah 200 (201);3 Lah 440:23 Cr.L.J. 709, Jrjaii Zlal v. Emperor. 

(Conviction under S. 1S9, 1. P, C., altered into one under Ss. 170 and 109.) 

(’34) AIR 1934 Lnh 178 (179) : .35 Cr. L. .T. 519, Mange, v. Emperor. (Conviction 
under .3. 370, Penal Code — Alteration into one under S. 32.3.) 

.(’99-1900) 5 Cal W N 290 (207), Bames/near v.Jogi Sahoo. (Cannot convict of any 
offence whicli did not form the .cubjcct-inatter of the complaint.) 

■(’24) AIR 1924 Cal 532 (533): 24 Cri L Jour 312, Fata} Ghosh v. Emperor. (Altera- 
tion of the conviction of the pefitioncr.=! from S. 325, 1. P. C., to S. 323.) 

•(’15) AIR 1915 Cal 219 (219);15 Cr.L.J. 701, Gcriu .Mnnjki v. Emperor. (Altera- 
tion from S. 147, 1. P. C,, to S. 323.) 

(’1.5) AIR 1915 Cal 181 (182): 16 Cri L .Tour 42, Ear Earan v. Emperor. (Altera- 
tion from S. 147, 1. P. C., to S. 353.) 

•(’00) 3 Cr. L. .T. 210 (212) : 8 Rom L R 120, Emperor v. Sahhnram Gnnu, (Alter. 

ation of conviction under S. 370, Penal Code, into ,S. .300 is illegal.) 

•(’87) 1887 Rat 353 (.3.53), Queen-Empress v. Basappa. (Conviction under S. 323, 
Pena! Code — Accused could not be convicted in appeal under S. 117 for which the 
accused was not tried.) 

[See (’15) AIR 1915 All 357 (358) : 10 Cri L.Tour 599, Dcbi Singh v. Emperor. 
(The powers conferred by the Code of Criminal Procedure upon a Court of Appeal 
arc not intended to be u.scd in such a way as to spring up a new case on the 
accused without giving him any notice of the charge which lie has to meet.) 
•(’88) 1888 Rat 308 (308), Quccjt-Empress v. Krishna. (Conviction for an offence 
under S. 411, Penal Code — Alteration of conviction into one cither under S. 379 
or S. 411 — ffeld that such aitcrnative conviction in appeal was illegal.)] 

[SVe also (’ll) 12 Cr.L.J. 73 (74): 9 I. C. 430 (Lab), Emperor v. Mahna Singh.'] 
'6a. (’32) .\IR1932 Cal 723(72G,727):G0 Cal 179:3 lCr.L..T,177,n'onj/i»a»iv.Empcror. 
(’15) AIR 1915 Cal 181 (182) ; IG Cri L .Tour 42, Ear Narain v. Emperor. 

7. [Sec (’IG) AIR 191G5Iad 1222(1222):1G Cr.L..T. 737, 7?: rcMuhha Mufhiriijan. 
(’34) AIR 1934 Lah 833 (834) : 3G Cri L .Tour 274, Balan Svigh v. Emperor. 
(Conviction for attempting to cheat -Y — Alteration into one for cheating P".)] 

■8. (’38) AIR 1938 Oudh 2G3 (2G3) : 39 Cr. L. .T. 937, Emperor v. Sha^ihar Dayal. 
(Conviction under S, 452, Penal Code, from charge under S. 323, Penal Code, is 
not illegal provided injustice is not caused to the accused.) 

■(’33) AIR 1933 Pat 2G (27) : 34 Cri L .Tour 419, Jagannath Misra v. Emperor. 
-(’27) AIR 1927 Pat 199 (200):G Pat 217:28 Cri, L. .T. 520,Ganrai Lai y.Emperor. 
■(’13) 14 Cri L .Tour 239 (239) ; 19 Ind Cas 335 (Mad), Knnhamhu v. Emperor. 

(Conviction under S. 353, Penal Code, altered into one under S. 183.) 

(’22) AIR 1922 All 143 (143) : 23 Cri L Jour 193, Eanuvian v. Emperor. 

■(’32) -MR 1932 Cal 805 (8G0) : 33 Cri L Jour 828, Baghubir Kahar v. Emperor. 

(Finding of guilt under Ss. 420/75 altered into one under Ss. 379/75.) 

-(’28) AIR 1928 Fat 359 (362) : 29 Cr.L J. 374, Elfal Khan v. Emperor. (Accused 
charged under S. 147 can be convicted xmder S. 323, Penal Code, in appeal.) 
'(’29) AIR 1929 Pat 11 (l-S) : 7 Pat 758 : 30 Cr.L..T. 205, Bhondu Das v. Emperor. 
(Magistrate convicting for offence under S. 326 read with S. 149, Penal Code _ 
Appeal — Conviction altered to one under Ss. 32G and 34, Penal Code.) 

2Cr.l45. 


Section 523 
Note 31 
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Section 423 below, that the only restriction on the appellate Court’s power is that 

Kote 31 the accused is not prejudiced hy the alteration of the charge and that 

the appellate Court could alter the finding, even though the case does- 
not fall within S. 237 or S. 238. It is submitted that this view cannot he 
supported on principle. Section 233 of the Code provides that every 
distinct offence must he separately charged, though where a trial does- 
take place without a charge, it is a curable irregularity under S. 535. 
This principle applies equally to the appellate Court as well as to the 
trial Court,'* and there is nothing to show that the appellate Court can. 
disregard the rule any more than the trial Court. Though the words- 
“maj'^ alter the finding” in the section are general, they must be 
construed in harmony with other i^rovisions of the Code and not as- 
overriding them.'’“ 

The word “finding” is not limited to a finding upon a point of- 
law as distinct from a finding upon a point of fact.'*’’ 

Where X was charged under S. 143 and also under S. 379 of the 
Penal Code, hut was convicted only under S. 143 and acquitted of the- 
offence under S. 379 of the Penal Code, and the appellate Court 

(’33) AIR 1933 Pat 26 (27) ; 34 Cri L Jour 419, Jagannath Misra v. JSvtperor, 
(’03) 1 Upp Bur Rul, Penal Code, 9 (13), Ko Set Sheiuin v. Eing-Eviperor. 

(’87) 1887 Pun Re No. 59 Or, p. 156 (157), Buta v. Empress. (FindingunderS. 411 
altered to one under S. 403, Penal Code.) 

(’03) 2 Weir 485 (486), In re Veera Beddi, 

(’99) 26 Cal 863 (867, 868) : 3 C W N 653, Lola Ojha v. Queen-Empress. 

(’04) 1 Cri L Jour 694 (696) : 1 A L J 245, Mohammad Yasin v. Emperor. 

(1900) 13 C P L R 125 (120), Empress v. Bam Din. (Conviction under S. 459,. 
I. P. C., altered to one under Ss. 326 and 511.) 

(’75) 12 Bom H C R Cr 1 (7), Beg. v. Bamajirao. 

[See (’06) 3 Cri L Jour 348 (349) : 3 Low Bur Rul 112, Emperor v. Eyato Hla- 
Aung. (Appellate Court can alter finding to legalize sentence.)] 

[See also (’36) AIR 1930 Nag 263 (264) : 38 Cri L Jour 455 : ILR (1937) Nag 102. 
Nathusingh v. Emperor. (Prosecution under S. 181, Penal Code — Appellate- 
Court can change it to S. 193 of the Code.) 

(’36) AIR 1936 Nag 275(276) : 38 Cri L Jour 380 ; ILR (1937) Nag 145, Vithal v. 
Emperor."] 

See also S. 236 Note 1. 

8n. (’17) AIR 1917 Mad 637 (688) : 17 Cri L Jour 384, In re Manuar Erishna 
Chetty. 

(’33) AIR 1933 Pesh 9 (12) ; 34 Cri L Jour 206, Sharif v. Emperor. (S. 423 (1) 
(b) lays down that in an appeal from conviction appellate Court may “alter the- 
finding.’’ This power is not in any way qualified or restricted by Ss. 236, 237 
and 238.) 

(’19) AIR 1919 Mad 188 (189) : 20 Cri L Jour 780, In re Pullannavara Hanu- 
mantha, 

(’99) 26 Cal 863 (867, 868) ; 3 C W N 653, Lala Ojha v. Queen-Empress. 

[See also (’03) 25 All 534 (535, 536) : 1903 AWN 100, Emperor v. Gur Narain 
Prasad. (The power of an ajppellate Court in altering a finding under S. 423, 
Criminal P. C., is not limited by any preliminaries imposed upon the first Court- 
before it takes cognizance of the offence involved in the altered finding.)] 

9. (’05) 2 Cri L Jour 694 (695) : 1905 Pun Re No. 38 Cv, Sahib Singhv. Emperor. 
[See however (’15) AIR 1915 Mad 302 (303) : 15 Cri L Jour 680, In re Surya 
Narayana Bao. (Where two persons are tried together and convicted of one- 
offence, the appellate Court has power to convict one of two persons tried for a 
certain offence and the other of another offence found on the facts.)] 

See also S. 233 Note 2. 

9a. (’10) 11 Cri L Jour 49 (49) : 33 Mad 264 : 5 I. C. 145, Padmanaba Payi- 
Eanniah v. Emperor. 

9b. (’18) AIR 1918 Pat 257 (258) : 19 Cr. L. J. 735 : 3 Pat L Jour 565, Mahangu 
Singh v. Emperor. (Distinguishing AIR 1917 Pat 625 and A I R 1914 Cal 456.)' 
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confirmed the conviction under S. 143 bnfc set aside the acquittal 
under S. 379, it was held that the appellate Court had no jurisdiction to 
do so inasmuch as it was not a case of any alteration of conviction}^ 

Ghargc for substantive offence — Conviction by appellate Go^irt 
for abetment — As has been seen before, a conviction for offence X can 
be altered to one for offence Y if, on the facts of the case, the accused 
could have been convicted of offence Y without a charge by the lower 
Court under the provisions of ss. 237 and 288. The abetment of an 
offence is not a minor offence and cannot come under S.288.^^ But it 
may come under S. 237, if there is no element in it which is not 
included in the charge for the substantive offence. In such a case, 
the accused may be convicted in appeal for abetment of the offence.^^ 
See also s. 23G Note s. 

32. Beduction of sentence, — Where the appellate Court rejects 
the appeal summarily under S.421, it cannot reduce the sentence.^ 
Nor can it, while affirming the conviction, reverse the sentence abso- 
lutely inasmuch as every conviction must be followed by a sentence. 
If it thinks the sentence severe, it must pass at least a nominal 
sentence.” 

An appellate Court has power to reduce the sentence,® but not to 
remit any sentence— a function which belongs to the Government.^ 
Where A and D are co -accused and A alone appeals, the appellate 
Court can, in the ends of justice, reduce the sentence passed on B.® 

33. “Alter the nature of the sentence .... but not so as to 
enhance the same. — Under the Code of isei, the appellate Court 
had no power to enhance the sentence passed by the lower Court.^ 

10. (’23) AIR 1923 Cal 058 (G5S) : 24 Cri L Jour 938, Prasanna Chandra v. 
Upendra Nath. 

11. (’27) AIR 1927 All 35 (3G) : 49 All 120 : 27 Cri L Jour 1118, iVahabir Prasad 
V. Emperor. 

(’27) AIR 1927 Cal G3 (64) : 28 Cri L Jour 2, Hulas Chand v. Emperor. 

(’35) AIR 1935 Pesh G7 (68) : 36 Cir L Jour 1438, Suraj Bhan v. Emperor. 

See also S. 238 Note 2. 

12. (’26) AIR 1926 Rang 207 (207, 208): 27 Cri L Jour 1285, NgaPov. Emperor. 
(Charge under dacoity — Conviction under abetment of robbery is not improper.) 

(’27). AIR 1927 All 35 (36) : 49 All 120 : 27 Cri L Jour 1118, Mahabir Prasad v. 
Emperor. 

(’31) AIR 1931 Oudh 274 (276, 277) : 7 Luck 102 ; 32 Cri L Jour 905, Ehuman v. 
Emperor. 

(’35) AIR 1935 Pesh 67 (68) ; 36 Cr L J 1438, Suraj Bhan v. Emperor. 

Note 32 

1. (’86) 1886 Eat 304 (305), Queen-Empress v. Govinda Bao, 

2. (’91) 1891 Rat 545 (546), Queen-Empress v. Lahshmibai. 

3. .(’37) AIR 1937 Mad 231 (232): 59 Mad 995 : 37 Cr. L. J. 1150, InrcAbdulGani. 
[Sec (’66) 1866 Pun Be No. 1 Cr, p. 1 (2), Achar Putwaree v. Crown. 

(1865) 3 Suth W E Cr 16 (17), Queen v. Kecifa Singh. (Illegal sentence of ten 
years’ transportation reduced to transportation for seven years.) 

(’67) 7 Suth W R Cr 39 (39), Queen v. Bhamaur Doosadh. (Illegal sentence of 
fourteen years reduced to legal sentence of ten years.) 

(’05) 2 Cr. L. J. 206 (207) (Lah), Inam Bin v. Emperor. (Sentence of tnanspor- 
tation for life reduced to one for seven years.)] 

4. (’69) 1869 Pun Re No. 11 Cr, p. 20 (21), Crown v. Loodun. 

5. (’32) AIR 1932 Lah 615 (615) : 34 Cri L Jour 458, Jalal-r. Emperor. 

Note 33 

1. (1865) 4 Suth W E Cr 20 (20, 21), Queen v. Buloram Boss. 


Section $23 
Notes 31-33 
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Section 423 Under the Code of 1872, S. 2S0, as amended by Act XI of 1874, the 

Note 33 appellate Court could enhance such sentence.^ Under the Code of 1882 

and the present Code such power does not exist.^^ 

There is a great difference of opinion as to whether particular 
sentences passed by the apijellate Court are enhancements of the 
sentences passed by the first Court. Thus, the following views have 
been expressed : 

(1) A sentence of fine and in default X months’ imprisonment is a lighter 
sentence than a sentence merely of x months’ imprisonment.® A 
contrary view has been held in the undermentioned cases,'* namely 
that it is really an enhancement inasmuch as even if the X months’ 
imprisonment is fully served out, the fine nevertheless continues to 
be leviable in other ways from the accused. 

(2) A sentence of six months’ imprisonment and a fine of Es. 1000 and 
in default three months’ imprisonment, in substitution of a 
sentence of nine months’ imprisonment is not, an enhancement.® 
The case will be different if the imprisonment in default added to 
the substantive sentence of imprisonment exceeds the original 
imprisonment awarded.® 

(3) AVhere X is convicted of robbery, but the appellate Court rejects 

the evidence as to violence and finds X guilty only of theft, the 
maintaining of the same sentence as was awarded for robbery 

2. (’81) 1881 All W N 62 (62), Empress v. Batan Saltai, 

(’77) 1877 Rat 131 (131, 132), Queen-Empress v. Tharekhan. 

(’80) 4 Bom 239 (240), Imperatrix v. Bama Prema. 

(’75) 1875 Pun Re No. 8 Ci', p. 11 (11, 12), Sliamru Lai v. Croton. 

(’76) 1 Mad 54 (54). 

2a. (’36) AIR 1936 Lah 729 (730) : 37 Cr. L. J. 950, Abdul Bahman v. Emperor. 
(Appellate Court cannot pass sentence of fine for aggregate amount beyond the 
maximum allowed to the lower Court.) 

3. (’99) 23 Bom 439 (441), Queen-Empress v. Ghagdn Jagannaih. 

(’07) 5 Cr. L. J. 36 (38) : 16 M L J 360 : 30 Mad 103 {FB),BhakthavatsaluNaidu 
V. Emperor. (No enhancement of sentence when aggregate period of imprison- 
ment is less than period of original sentence although fine is imposed in addition.) 
(’31) AIR 1931 Lah 159 (160) : 12 Lah 449 : 32 Cr. L. J 1217, Mohammad Hus- 
sain V. Emperor. (Do.) 

[5ce also (’37) AIR 1937 Lah 195(196):38 Cr.L.J.42S, Pmbh?; Dgal v. Emperor,'} 

4. (’01) 23 All 497 (499) : 1901 A W N 176, King-Emperor v. Sagwa. 

(’07) 6 Cr. L. J. 100 (101) : 3 Nag L R 90,- Shamlay v. Emperor. 

(’24) AIR 1924 Pat 563(564): 3 Pat 638: 25 Cr.L.J. 1186, BhoZa Singh v. Emperor. 
[See also (’37) AIR 1937 Oudh 462 (463) : 38 Cr. L. J. 935, Shankar Singh v. 
Emperor. (Imposition of substantial fine in'place of sentence of imprisonment 
and maintaining same sentence of imprisonment in default of payment amounts 
to enhancement.)] 

5. (’98) 23 Bom 439 (441), Queen-Empress v. Chagan Jagaiinafh. 

(’07) 5 Cr. L. J. 36 (38) : 30 Mad 103 : 16 M LJ 360 {FB),BhakthavaisaluNaidu 
V. Emperor. , 

(’31) AIR 1931 Lah 159 (160) : 12 Lah 449 : 32 Cr. L. J. 1217, Md. Hussain v. 
Emperor. 

[But see (’01) 23 All 497 (499) : 1901 AWN 176, King-Emperor v. Sagwa. 

(’07) 6 Cr. ii. J. 100 (101) : 3 N L R 90, Shamlay v. Emperor. 

(’24) AIR 1924 Pat 563 (564) : 3 Pat 638:25 Cr. L. J. 1186, BholaSinghv. Emperor.} 

6. (’98) 23 Bom 489 (441), Queen-Empress \. Chagan Jagannath. 

(’94) 17 All 67 (68, 69) : 1894 A W N 202, Queen-Empress v. Ishri. 

[See (’07) 5 Cr. L. J. 36 (38) : 30 Mad 103 : 16 M L J 360 {¥B),Bhakthavatsalu 
Naidu V. Emperor. 

t=.31) AIR 1931 Lah 159 (160) : 12 Lah 449 : 32 Or. L. J. 1217, Md. Hussain v. 
Emperor.} 
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would be an enhancement. Where X is convicted of theft in a 
‘building’ but the appellate Court finds him guilty of simple theft 
by putting a different construction upon the word ‘building,’ both 
the Courts are at one ns to the act committed and differ as to the 
application of the law. In the latter case, the alteration of the 
conviction to one of theft and maintaining the sentence is not an 
enhancement of the sentence. In other words, the alteration of an 
offence to a less grave offence, but maintaining the sentence, is 
not an enhancement when the act committed is held to bo the 
same, but the alteration is due to a different interpretation of the 
law.' 

(i) Where the appellate Court passes a sentence which the lower Court 
has no power to pass, there is an enhancement of the sentence.® 

(5) Where the accused, convicted of two offences, is acquitted as 
regards one of such offences, the maintainance of the whole 
punishment, awarded for the two offences, amounts to an enhance- 
ment.® The reason alleged for this view is that when a single 
sentence is awarded for two offences, part of it must be deemed to 
bo for one offence and part for the other, so that the maintaining 
of the whole sentence for one only of the offences is an enhance- 
ment.’® A contrary view has been expressed in the cases below.’®'^ 


7. (’27) AIR 1927 Mad 789 (789, 790) : 28 Cr. L. ,T.B24., Eangnswavii'v. Einperor. 

a. (’24) .\IR 1924 All 130 (130) ; 4-5 All 594 : 2.j Cr. L. J. 312, Md. Yahtb Aliv. 
Emperor, (.\ppoIlatc Court’s power to vary sentence is measured by trial Court’s 
power.) 

(’ll) 12 Cr.L.J.444(44.5,44G):7NngLR109;llIC78S.Sitnrnmv.Empcror, (Do.) 

(’30) AIR 1930 Lah 318 (318) : 31 Cr. L. J. IGG, Yusaf v. Municipal Commiltcc 
Murrcc, (Alteration of sentence of fine into one of whipping which lower Court 
could not pass.) 

9. (’33) AIR 1933 Lah 933 (933) ; 35 Cr. L. J. 103, Kchr Singh v. Emperor. 

(’07) a Cr. L. J. 8S (89) ; 30 Mad 48 : 1 M L T 403, Pramasiva Pillai v. Emperor. 

(In such cases, some reduction of sentence by the appellate Court must bo 
made unless the Court thinks that the sentence ought not to be reduced, in which 
case it should refer the matter to the High Court for enhancement of sentence.) 

(’ll) 12 Cri L Jour 454 (455) ; 11 Ind Cas 798 (Mad), In re Praia Narasimham. 

(’16) AIR 191G Mad 622 (622) : 1C Cri L Jour 271, 1}i rc Appanda Natha Nainar. 

(’08) 7 Cri L Jour 3G1 (362) : 3 M L T 312, In rc Somasundaram Pillai. 

(’10) 11 Cri L Jour 483 (483) : 7 Ind Cas 415 (Mad), Emperor v. Varadhan, 

(’92) 1892 Rat G18 (618), Queen-Empress v. Natha. 

(’17) AIR 1917 Lah 358(300) ; 1916 Pun Re No. 31 Cr : 18 Cri L Jour 372, Mangal 
Singh v. Emperor. 

(’10) 11 Cr. L, J. 727 (727): 8 I. C. 830 (Mad), In rc Ecsireddi Panasa Eamudu. 

(’27) AIR 1927 All 375 (376): 49 All 484: 28 Cr.L.J. 495, P. M. Thorpey v. Emperor. 

(’87) 1887 Pun Re No. 45 Cr, p. 110 (113), Azim Khan v. Empress. 

(’97) 24 Cal 316 (317), Eamzan Kunjra v. Eamkhelawan, 

(’28) AIR 1928 Bom 346 (347) ; 29 Cri L Jour 1082, Eamachandra v. Emperor. 

(’96) 22 Bom 760 (761), Queen-Empress v. Ilanma. 

(’05) 2 Weir 487 (487), In rc Eamanujam Pillai, 

[Sec (’16) AIR 1916 Mad 788 (788) : 16 Cri L Jour 446, In rc Choitano Eanio. 

(When conviction on some charges is set aside, sentence must be teducod.) 

(’97) 24 Cal 31771 (3187t), Arpin Sheikh v. Arobdi Datia."] 

10. (’27) AIR 1927 Mad 789 (789): 28 Cr. L. J. 824, Eangaswami Kanda Pillai 
V. Emperor. 

10a. (’08) 8 Cri L Jour 75 (88) (Lah), Ishar Das v. Emperor. 

(’10) 11 Cr. L. J. 243 (244) ; 5 I. C. '754 (Mad), In re Mari. (Not nn enhancement 
when the true inference to be drawn from the sentence is that the Magistrate did 
not mean to pass a separate sentence for the oBenoe of which the petitioner was 
acquitted in appeal.) 


Section 523 
Note 33 
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Section 523 
Note 33 


(6) Where a person is guilty of acts constituting a single offence, but, 

they are split up into two or more offences ancl the accused is 
sentenced separately or given one combined sentence for the two 
or more supposed offences, the appellate Court is competent to 
alter the conviction to the proper one for the single offence and 
maintain the aggregate of the two sentences or the whole of the 
combined sentence ; there is no enhancement in such a case.^^ 

(7) Where a charge has several counts, the appellate Court setting 
aside the conviction on some of the counts, but maintaining the 
entire sentence, does not give anj- enhanced sentence.^- 

(s) A fine in lieu of simide imjn’isonment is not an enhancement.^® 

(9) Eigorous imprisonment in lieu of simple imprisonment for the 
same term is enhancement.^* 

(10) Solitary confinement, even if the imprisonment awarded is reduced, 

is enhancement.^® 

(11) A sentence of imprisonment in lieu of fine is an enhancement.’®'^ 

(12) An increase of fine’® or a sentence of whipping’^ in lieu of decrease 

in imprisonment is an enhancement. 

See also the undermentioned cases.’® 

(’30) ME 1930 Pat 79 (80) : 31 Cri L Jour 173, Bcchu Singh v. Emperor. (It 
depends on the circumstances of the particular case whether a retention of the 
sentence awarded by the trial Court constitutes an enhancement of sentence — It 
does not follow that if the conviction on one of several charges in a trial is set 
aside while one or more others are affirmed, there must necessarily be a reduc- 
tion of sentence.) 

11. (>07) 0 Cr. L. J. 43 (4.5) ; 3 Nag L E G7, Balbhadri Bani v. Trihlmban Naih. 

12. (’28) AIE 1928 Mad 051 (G52):29 Cr.L.J. 8i7,KaliappaGoundan\'.Empcror. 

13. (’ll) 12 Cr. L. J. 444 (44G):11 1. C. 788; 7 Nag LE 109, Sifn Earn v.iJ?»pcrar. 

14. (’24) AIE 1924 All 130 (130) : 45 All 594 : 25 Cr.L.J. 312, Mohd. Yakub AH 
V. Emperor. 

15. (’90) 1890 All W N 170 (170), Einpress v. Peman. 

15a. (’93) 18 Bom 751 (751), Quccn-Emprcss v. Dansung Dada, 

(’93-1900) 1893-1900 Low Bur Eul 423 (425), Kyaxo kavig v. Quccn-Exnpress. 

(’96) 18 All 301 (302) : 1S9G A W N 58, Qxiccn-Emprcss v. Lakshmi Kant. 

[See also (’83) 2 Weir 48G (48G), In rc Ghadalavad Eaxnaxiappa. (Imprisonment 
in addition to fine.)] 

IG. (’97) 2 Weir 4S7 (487), In rc Appu. 

17. (’28) AIE 1928 Eang 205 (265): 30 Cri L Jour 328, In re Kxjaing NgaHmxve. 
(’97) 2 Weir 487 (487), In rc Appu. 

[Sec also (’40) AIE 1940 Eang 81 (82) ; 41 Cri L Jour 455 : 1939 Eang L E 744, 
The Eing v. Kyaxo Axje. (Order of detention in Borstal School cannot be altered 
into sentence of whipping, as it would amount to enhancement of sentence.)] 
[But sec (’84) 1884 Pun Ee No. 3 Cr, p). 4 (4), Jixoaxi v. Empress. (Eigorous iin- 
prisonment for four years substituted by whipipiug in case of juvenile offender.)] 

18. (’38) AIE 1938 Oudh 233 (233): 39 Cr.L.J. 889, Shital Prasad v. Emperor. 
(Accused convicted of offence punishable with fine only but bound over under 
S. 5G2 — Imposition of fine in appeal — Ileld, imposition of fine, though in the 
circumstances of the case could hardly be called enhancement of sentence, it still 
entailed a greater burden on the accused.) 

(’3G) AIE 193G Eang 227 (228): 37 Cr.L.J. 790: 14 Banglld, Exnperor v. Ali Htxvc. 
(Order for detention in Borstal School for any period permitted by Act does not 
amount to enhancement of sentence.) 

(’87) 1887 All WN 100 (101), Enipressy. Mada, (The Deputy Magistrate sentenced 
the accused to 15 days’ rigorous imprisonment and a fine of Eupees 10, or, in 
default, to a further term of one week — The District Magistrate on appeal 
altered the sentence to a fine of Es. 60 or, in default to one mouth’s rigorous 
impn'isonment — Eeld, that the sentence was enhanced.) 

(’35) AIE 1935 Eang 64 (64, 65): 12 Eang 607; 36 Cr.L.J. 366, Exnperorv.Bacho. 
(Substitution of legal sentence in lieu of illegal sentence of whippnng is enhancing 
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The real solution of the conflict lies in recognising the fact that 
"the question whether a sentence has been enhanced is a question of 
fact to be determined in each particular case with reference to the 
facts of that casef^ The proper test is whether the accused considers 
the substituted sentence heavier than that awarded."® Thus, a 
substitution of three days’ rigorous imprisonment and Rs. 100 fine and 
in default one month’s rigorous imiirisonment may not be an 
enhancement if the convict does not consider the fine of Rs. lOO too 
heavy to pay.®^ 

Where the accused were convicted by the Magistrate under Ss, S6S 
and 498, Penal Code, but were sentenced under S. 363 only and 
subsequently in appeal were found guilty under S. 49S only, it was held 
that the appellate Court could pass appropriate sentence under s. 49S 
lirovided such sentence did not exceed that iiassed bj’ the trial Court.®® 
As a practical guide to the subordinate Courts in Burma, the High 
-Court of-Eangoon has laid down certain principles on which a whipping 
may be substituted for imprisonment. See the undermentioned cases.®® 
An additional order for security passed under S. 106, sub-s(3), is 

sentence — Proper course is to sot aside illegal portion of sentence and refer case 
for revision by High Court.) 

(’71) 1-5 Suth W R Cr 7 (8, 9): 6 Beng L R App 95, Queen v. Banda AH, (Sub- 
stitution of legal sentence in lieu of illegal sentence of whipping is enhancement 
of sentence.) 

(1900) 1900 Pun L R Cr No. 32(33): 1901 Pun Be No. 29 Cr, Hasana v. Empress, 
(Order for joint fine — Two persons who have been sentenced to a fine of Rs. 75 
each were jointly fined Bs. 150 — On appeal by appellate Court, held this 
amounted to an enhancement in each case.) 

19. (’01) 23 All 497 (499) : 1901 AWN 17G, Eing.Emperor v. Sagwa, 

(1900) 27 Cal 175 (177), Ealihal Baja v. Khirodc Bcrsliad. (Alteration of a 
sentence of three months’ imprisonment to one month’s imprisonment with a 
fine of Rs. 20, or in default of payment to 15 days’ rigorous imprisonment does 
not amount to enhancement.) 

20. (’30) AIR 1930 Mad 193 (194) : 31 Cr. L. J. 203, Suhba Goundan v. Emperor, 
(Alteration of sentence of three months’ rigorous imprisonment to one month 
and fine of Rs.CO.and in default two months’ imprisonment is not enhancement.) 

(’34) AIR 1934 All 1031 (1032) : 36 Cr. L. J. 335, Satyavan Acharya v. Emperor, 
(On appeal fine substituted in lieu of imprisonment — No general rule as to 
whether this amounts to enhancement of sentence.) 

(’14) AIRigi4 Lah 539 (539) : 1915 Pun Be No. 7 Cr ; 16 Cr. L. J. 603, Kripa Ram 
V. Emporor. (Altering a sentence of three months’ imprisonment to one of one 
month’s imprisonment and a fine and in default one month’s further imprison- 
ment is not enhancement.) 

{’26) AIR 1926 Lah 543 (543) ; 27 Cri L Jour 812, Kanshi Bam v. Emperor, 
(Where the accused is insolvent and unable to pay the fine, an alteration of a 
sentence of two months’ imprisonment and Es.60 fine or in default one month’s 
- further imprisonment, to six week’s imprisonment and Rs. 200 fine, or in 
default for further imprisonment of six weeks is enhancement of sentence.) 
iSec also (’16) AIR 1916 Lah 130 (130) : 17 Cr.L.J. 212, MancJiancl v. Emperor. 
(If on appeal from a sentence of one week’s rigorous imprisonment (part of 
which had already been undergone) the sentence is altered into one of fine-of 
Rs. 50or in default one week’s rigorous imprisonment, the sentence amounts to 
an enhancement.)] 

21. (’14)AIR 1914 All 530(531):36 A114S5:15Cr.L.J. 519, Emperor v. Mehar Cliand. 

22. (’38) AIR 1938 Cal 439 (440) , 39 Cri L Jour 684, Superintendent and Be- 
mcmhranccr of Legal A ffairs, Bengal v. Hossein Ali. 

23. (’29) -AIR 1929 Rang 177 (179) : 7 Bang 319 : 30 Cr.L.J. 986 (FB), Emperor 
V. Chit Pon. (Substitution ofSOstripes for three months’ rigorous imprisonment 
is enhancement.) 


Seotion 523 
Note 33 • 
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Section 523 
Kotes 33-34 


not an enhancement of the sentence."'^ As to whether an order for costs 
under S. 31 of the Court-fees Act is an enhancement of sentence, see 
S. 516A Note 3. 

The provision against enhancement of sentence in this clause 
ai^plies only to a convicted person. It does not, therefore, preclude the 
award of rigorous instead of simple imprisonment to a person who has 
been hound over under chapter VIII but who has failed to give the 
required security.'® 

34. "Appeal from any other order" — Clause (c). — Clause (c) 
applies to an appeal from “any other order,” i. e,, any other order 
than an order of acquittal or of conviction. Thus, aiipeals from orders 
under S. 514^“^ or S. 47G“ or s. 135® can be dealt with under this clause. 
In an appeal under suh-s.{3) of .S. 250, the appellate Court can, under 
this clause, set aside the order for compensation though it cannot set 
aside the acquittal.^ 

The only orders that can bo passed in appeals from orders not 
being acquittals or convictions are those specified in this clause, 
namely, alteration or reversal of the order of the lower Court, and 
those specified in clause (d), namely, amendment, or consequential or 
incidental orders.^ Thus, in an appeal against an order under s. 118 , 
a further inquin/ or a re-iriaf cannot he ordered. 

The word “alter” in clause (c), though literally may include 
an alteration increasing the severity of the penalty, cannot he so 
construed ; the whole tenor of the section shows that the Court has no 
power, by alteration, to increase the severity of the penalty imposed 
by the trial Court.® 


(’32) AIR 1932 Rang 150 (151, 152) : 10 Rang 317 : 33 Or. L. J. 758, Emperor v. 
Nga Azing Myat. (Period of imprisonment already undergone should be con- 
sidered by appellate Court in inflicting sentence of whipping.) 

24. (’18) AIR 1918 Nag 64 (65) ; 20 Ci’. L. J. 760, Maliaraj Singh v. Emperor. 
(’19) .\IR 1919 All 375 (376) : 20 Cri L Jour 302, 2afar Hussain v. Emperor. 

25. (’36) AIR 1936 Sind 188 (189) : 30 S L R 322 : 38 Or. L. J. 168, Emperor v.' 
Jdanu ChabUo. 


Note 34 


1. (’98) 21 Mad 124(12G):2 Weir 593 {FB), Queen-Empress v.SrinivasaluNaidu. 
la. (’05) 2Gr.L.J.131(132):1905 PLR 99:1905 PunEcNo.l5Cr,iI/nsfnv.E?«pcm-. 
(’12) 13 Cr.L.J. 31 (31):5 Sind L R 179; 13 1 C 223, Knram Baliadiny. Emperor. 

2. (’98) 21 Mad 124 (126): 2 ^Yeir 593 (FB), Qucen-Empressv.SrinivasahiNaidu. 

3. (’85) 1885 Pun Re No, 42 Or, p. 89 (89), liam KaJa v. Ganga. (Case in revision 
— Rcvisional Court can under S. 439 exercise same powers ns those of an appel- 
late Court under S. 423, cl. (c).) 

4. (’32) AIR 1932 Cal 120 (121); 58 Cal 1436: 33 Cr.L.J. 269, Snrendra Nath v. 
Basania Chandra. 

5. (’34) AIR 1934 Mad 202 (202): 34 Cr.L.J, 947, In re Narappa Reddy. (Appeal 
against order to give security — De novo trial cannot be ordered.) 

(’29) AIR 1929 Lah 28 (28); 30 Cri L Jour 491, Gliandan v. Emperor. 

6. (’06) 3 Cri L Jour 243 (243): 33 Cal 8, Dayanath v. Emperor. 

[But see (’20) AIR 1920 Upp Bur 28 (29): 3 Upp Bur Rul 270: 22 Cri L Jour 309, 
Nga San Dun v. Emperor.] 

7. (’34) AIR 1934 Mad 202 (202): 34 Ci'.L.J. 947, In re Narappu Reddy. 

(’29) AIR 1929 Lah 28 (28): 30 Cri L Jour 491, Ghandan v. Emperor. 

[See however (’26) AIR 1926 All 403 (403,404):48 All 501:27 Cr.L.J. 945, Bhagjuat 
Singh v. Emperor. (Order for re-trial is incidental order.)] 

8. (’23) AIR 1923 Oudh 44 (45);24 Oudh Cas 286: 22 Cri L Jour 766, Rameshwar 
BaJish Singh v. Emperor, 
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35. Subsequent events — Power to take notice of. — An 
appellate Court has to look to the offence as charged, and the conviction 
should not be disturbed because it thinks that, owing to subsequent 
events, the parties may have committed another offence.^ Thus, facts 
which happened subsequent to the conviction or verdict cannot be 
utilised for the purpose of altering the verdict or of reducing the 
sentence." 

But where, after the verdict of the jurj', it was discovered that 
the foreman of the jury had taken bribe, the verdict was set aside.® 

36. Power to direct sentences to run concurrently. — The 
Pligh Court can, under this section, and S. 5C1A of the Code, act 
under s. 397 and direct separate sentences in separate trials to run 
concurrently.^ 

37. Appellate Court cannot canvass previous convictions. — 
An appellate Court cannot go into the legality of previous convictions 
or of orders passed against the accused.^ 

38. Appellate Court, when to report to the High Court. — 
Where the appellate Court comes to the conclusion that the sentences 
in respect of the convicted persons ought to be enhanced, and therefore 
wishes to report to the High Court, it should do so in separate pro- 
ceedings and not keep the appeal undisposed of till the report is made 
and orders passed thereon.^ An appellate Court should not refer the 
matter of the appeal to the High Court; it should decide the appeal itself.® 

39. “ Any amendment or any consequential or incidental 
order ” — Clause (d). — The appellate Court has, under clause (d), 
power to make any amendment, or any consequential or incidental 
orders that may be just and proper.^ 

[See however (’36) AIR 1936 Sind 188 (189): 30 SLR 322: 38 Cr.L.J. 168, i;m2)eror 
T. Manti Chahilo. (Person ordered to give security under Cb. 8 failing to do so 
— Trial Magistrate ordering that be should be detained in simple imprisonment 
— High Court in revision can direct that tbe imprisonment should be rigorous.)] 

Note 35 

1. (’68) 9 Sutb W R Cr 66 (65, 66), Bamjcc Doss v. Mccajan Shcilch. 

’2. (’29) AIR 1929 Cal 92 (93) : 30 Cri L Jour 484, Jnfar Caudal v. Emperor. 

3, (’33) AIR 1933 Cal 639 (640) : 60 Cal 751 : 34 Cr. L. J. 1072, Eafee Holla v. 
. Emperor. 

Note 36 

1. (’31) AIR 1931 Bom 529 (529) ; 33Cr.L. J. 77 , NagappaVyanhappay. Emperor. 

iSee (’29) AIR 1929 A11585 (585) ; 51 All 888 : 30 Cr. L. J. 904,’ Sis Bam v. Emperor.} 
See also S. 397 Note 11. 

Note 37 

1. (’24) AIR 1924 Rang 295 (297) : 25 Cri L Jour 1303, On Pe v. Emperor. 

Note 38 

1. (’84) 1884 All W N 130 (130),. impress v. Diirga Prasad. 

2, (’15) AIR 1915 All 185 (188) : 16 Cri L Jour 433, Emperor v. Mohan Lai. 

(’68) 9 Sutb W R Cr 5 (5), Sreehissan v. Jugal. 

(’69) 11 Sutb W R Cr 24 (24), Queen v. Ntissooruddccn. 

(’14) AIR 1914 Low Bur 226 (226) : 7 Low Bur Rul 251 : 15 Cr. L. J. 667, Emperor 
V. Sulaiman. 

See also S. 438 Note 4. 

Note 39 

1. (’36) AIR 1936 Cal 529 (533, 534) : 37 Cri L Jour 1092 : 1 L R (1937) 1 Cal 169, 
Netai Chandra v Emperor. 


Section 52? 
Notes 35-39 
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Section 423 • Clause (d) deals with orders to be passed after the appeal has 

Note 39 been heard and cannot apply to matters that may arise pending appeal, 

such as the release of the appellant on bail.^ Nor can it a^iply to 
matters at the stage of admission of the appeal. Thus, an order cannot 
bo passed under this clause excusing the delay in filing an, appeal after 
limitation, inasmuch as the application of this section is legitimate only 
after the preliminary stage indicated in Ss. 421 and 422 has been passed, 

1. e., after the appeal is validly admitted.^ It has, however, been held 
in the case cited below^“ that an order dispensing with security by a 
person convicted under S. 107 of the Code can he passed pending 
appeal as an incidental order under clause (d). It is submitted that 
this is not correct. Clause (d) should be construed along with the first 
portion of the section which makes it clear that an order under 
clause (d) can be passed only after perusing the record and hearing 
the appeal. 

Whether a particular order is “ consequential or incidental ” 
depends on the terms of the order under consideration in each parti- 
cular case and the circumstances in which it is made.'* 

Ill Mchi Singh v, Mangal Khandaf a Full Bench of the High 
Court of Calcutta observed as follows : 

“ ‘Consequential or ineidontal’ orders, within the purview ot the provision, 
must fall under one or other of the two heads : 

First, there arc orders which follow ns a matter of course, being the necessary com- 
plements to the main order passed without which the latter would be incomplete 
or ineffective. Such are directions as to the refund of fines realized from ac- 
quitted appellants, or, on the reversal of acquittals, ns to the restoration of com- 
pensation paid under section 250 ; and for them no separate authority is needed. 
Secondly, there are orders which, though ancillary in character, require more than 
the support of a criminal Court’s inherent jurisdiction, and could not be passed 
without express authority.” 

The principle in Mehi Singh’s case was followed by the Allahabad 
High Court in the undermentioned case.** The Rangoon High Court’' 
has, however, dissented from it. 

The following have all been held to be "consequential" or 
"incidental" orders within the meaning of clause (d) : 

(l) An order for costs under S. 143, sub-s. (8) is incidental to an order 
for possession under S. 145.® 

2. (’34) AIR 1934 All 845 (845) : 30 Ori L Jour 177, Darsu v. Emperor. 

3. (’23) AIR 1923 Mad 95 (90) : 24 Cri L Jour 89, In re Mittoor Moidecn. 

3a. (’32) AIR 1932 All 080 (G81):54 All 801:33 Gr.L.J.7Bl,Kahvaroo v. Emperor. 

4. (’33) AIR 1933 Rang 288 (290, 291) : 11 Rang 301 : 35 Cri L Jour 1 (FB), Ma 
Mya Khin v. Maung Po Htwa. 

5. (’ll) 12 Cri L Jour 529 (531): 12 I. C. 297 : 39 Cal 157 (FB). 

6. (’22) AIR 1922 All 107 (109) : 44 All 401 : 23 Cr. L. J. 349, Dunn v. Emperor. 

7. (’40) AIR 1940 Rang 278 (279) : 1940 R L R 502, King v. Mg Khin Maung. 
(S. 423 amplifies powers of appellate Court — But it does not empower it to pass 
any order which might have been made by lower Court — Order of acquittal by 
High Court in appeal or revision — Order for compensation under S. 250 is not 
consequential on or incidental to order of acquittal.) 

[See also (’33) AIR 1933 Rang 288 (291) : 11 Rang 301 : 35 Cri L Jour 1 (FB), 
Mg Mya Khin v. Maung Po Ilhva.'] 

S. (33) AIR 1933 Rang 288 (291) : 11 Rang 361 : 35 Cr.L.J. 1 (F B), Mg Mya Khin 
V. Maung Po Htwa. (Such order may be passed by High Court in revision of 
order passed by Magistrate under S. 145.) 
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•( 2 ) An order under S. 517 for restoration of lU’operty to the person 
entitled may be passed as a consequential or incidental order.® 

( 3 ) An order under s. 520 : see Notes to s. 520. 

( 4 ) Where a member of a Bench of Magistrates has not signed the 
judgment, the appellate Court can, as an incidental order, send 
the ease hack to him for such signature.^® 

■( 5 ) An order under s. 31 of the Court-fees Act (now s. 546A, Criminal 
Procedure Code) can be passed as an incidental order. “ 

•{6)An order under s. 471 of the Code is incidental to an order of 
acquittal on the ground of insanity.^® 

•( 7 ) An order sending a case back for re-hearing can be passed under 
this clause.’® 

■(s) An order directing refund of compensation on the setting aside of 
an order for compensation is a consequential or incidental order 
within clause (d).” 

Before the present Code, there was no provision corresponding to 
•clause (d) of this section and it was held on the language of s. 250, 
that it was the Magistrate by whom the case was heard that could 
pass an order under that section and not an appellate Court.’® The 
introduction of clause (d) would appear to make a difference. It has, 
however, been held that an order under s. 250 is not ‘consequential’ or 
^incidental’ to an order of discharge or acquittal and cannot be passed 
■by the appellate Court under this clause.’® See also s. 250 Note G. 

See also S. 148 Note G, 

S. (’28) AIR 1928 Lab 567 (567, 5G8, 571) : 10 Lab 187 : 29 Cr.L. J. 810, Thiraj 
V, Emperor. 

i(’OG) 4 Or. L. J. 370 (371) : 3 A L J 770 : 1906 AWN 256, Emperor v. Gopi Naih. 
(Order ns to property -n’liiob it did not previously include.) 

(’14) AIR 1914 Cal 658 (660) : 15 Cr.L.J. 184, Eagu Biswas v. Manmatha Nath, 
See also S, 520 Note 5. 

10. (’19) AIR 1919 All 308(308):41A11217;20Cr.L.J.214,GopalDn5y.S7npcror. 

11. (’25) AIR 1925 Jlad 136 (137) : 47 Mad 914 : 25 Or. L. .1. 1213, TMmmiah v. 
Emperor, 

12. (’22) AIR 1922 Mad 54 (55) : 23 Gr. L. J. 71, A. B. Maham'mad v. Emperor. 
•(’15) AIR 1915 Low Bur 34 (35) ; 8 Low Bur Rul 290 : 16 Cr. L. J. 670, Emperor 

V. Nga E Mating. 

13. (’14) AIR 1914 Mad 50(51):15 Cr.L.J. 409, Public Prosecutor v. EaverUniihiri, 

14. (’03) 25 All 315 (316) : 1903 AWN 57, In the matter of Safdar Hussain, 

15. (’75) 8 Mnd H C R vii (vii) : 2 Weir 314. 

16. (’ll) 12 Gr. L. J. 529 (531, 532) : 39 Cal 157 : 12 I. G. 297 (FB), Mehi Singh 
V. Mangal Khanda. (Overruling 11 Cri L Jour 46.) 

(’40) AIR 1940 Rang 278(279) : 1940 R L R 502, King v. Mg. Khin Maung. 

(’39) AIR 1939 Sind 321 (322) : 41 Cr. L. J. 53 : I L R (1940) Ear 119, Emperor 
V. Muhammad Alan. 

(’26) AIR 1926 Lab 427 (427) ; 7 Lab 152 : 27 Cri L Jour 570, Notified Area, 
Kliarar v. Karta Bam. 

(’24) AIR 1924 All 224 (224) : 46 All 80 : 25 Cri L Jour 967, Ghedi v. Bam Lai. 
(’06) 3 Cr. L. J. 441 (442) : 28 All 625 : 3 A L J 382 : 1906 AWN 145, Emperor 
V. Chittan. 

(’01) 3 Bom L R 841 (842), Hari Chand v. Fakir Sadruddin. (No reference to 
clause (d) was made.) 

ISee also (’33) 1933 Rang 288 (290) : 11 Rang 361 : 35 Cri L Jour 1 (FB), ilia 
Mya Khin v. Mating Po Ettua. (Quaere.)] 


Section 423 
Note 39 
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The folloioing orders have been held not to be toithin clmise ( d): 

(1) Order as to costs of the appeal itself^’’ or of the adjournment of 
the api^eal.^® 

(2) Order setting aside an order under s.31 of the Court-fees Act^*^ 
(now S. 546A, Criminal Procedure Code.) 

(s) Order reviewing the order of tAe predecessor."® 

(4) Order staying criminal proceedings pending decision of civil 
Court."^ But where an order under s. 476, sub-s. (i), is set aside, 
proceedings under s. 476, sub-s. (2), which had been begun may b& 
stayed under clause (d).^® 

As to whether the appellate Court can expunge the remarks- 
occurring in the lower Court’s judgment, see S. 561A Note 7. 

40. Yerdict of jury — Sub-section (2). — Section 418 provides 
that an appeal in jury cases is limited to questions of laiv} This 
sub-section provides that an appellate Court cannot alter or reverse the 
verdict of a jury unless such verdict is erroneous owing to a misdirec- 
tion by the Judge or to a misunderstanding by the jury of the law as 
laid down by him.^‘‘ This sub-section should not, however, be construed 
as controlling S. 418 and as laying down that no question of law can be 
taken in appeal unless there is a misdirection by the Judge or a- 
misunderstanding by the jury of the law as laid down by him. Where 
the trial is illegal in fact, it may be set aside for that reason only and 

17. (’33) .A.IE 1933 All 204 (269) : 55 All 301 : 34 Cri L Jour 414 (F B), A'apoor 
Chand v. Suraj Prasad, 

(’25) 1925 Mnd 438 (440) : 48 Mad 202 :2CGr.L. J. 707 {FB),r ccrapaNaidit 

V. Avudayammal. (It does not necessarily follow from an order passed in revision.) 
[Out sec (*14) AIR 1914 Bom 128 (128) : 15 Cri L Jour 522, Emperor v. Ganpat 
Sitaram.l 

18. (’02) 1902 All W N 59 (59, 00), King-Emperor v. Ghhabraj Singh. 

19. (’09) 9 Cr.L.J.83 (83,84) : 31Ua(i5i7,Emperorv. MaddipatlaSiibbaragudu. 

20. (’29) AIR 1929 Bom 309 (311) : 53 Bom 578 : 31 Gr. L. J. 309, Emperor v. 
Lalcshman Bam Shot. 

21. (’31) AIR 1931 Pat 411 (413, 414) : 33 Or. L. J. 147, Jagannalh Acliraya v. 
Bajagopalachari. 

22. (’12) 13 Cr. L. J. 492 (492) : 0 Low Bur Eul 49 : 15 1. C. 492, Nga San Tin 
V. Emperor. 

Note 40 

1. (’34) AIR 1934 Pat 309 (310) : 13 Pat 529 : 35 Cr.L. J. 1104, Nanhak Aliir v. 
Emperor. 

See also S. 418 Note 2. 

la. (’38) AIR 1938 Gal 51 (58) : 39 Cri L Jour 161': ILE.(1938) 1 Cal 290, Goloke 
Bchary v. Emperor. (Misdirection — What amounts to — Failure to marshall 
evidence relating to each element of charge.) 

(’38) AIR 1938 Cal 460 (403) ; 39 Cri L Jour 674, Ebadi Khan v. Emperor. 

(’36) AIR 1936 Mad 516 (519) : 37 Cri L Jour 909 ; 59 Mad 904, Batnasabapathi 
Goundan v. Public Prosecutor. 

(’34) AIR 1934 Cal 105 (111) : 61 Cal 6 : 35 Cri L Jour 554, Khoda Bux Ilaji v. 
Emperor. (Arguments on behalf of the convicted person must be limited to the- 
matters referred to in sub s. (2) of S. 423.) 

[Nee (’39) AIR 1939 Bom 457 (460) : 41 Cri L Jour 176 : ILR (1939) Bom 648, 
Emperor v. Jhina Soma. (No Court will interfere with the verdict of a jury, 
even if it may think itself differently of the evidence, or because it thinks that- 
another jury may have come to a different conclusion — To lightly interfere with 
the verdict of a jury with which the Sessions Judge has agreed would be to- 
reduce trial by jury to a farce.)] 
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no question of misdirection by the Judge or misunderstanding by the 
jury of the law arises at allJ*' 

Section 537 provides that no finding, sentence or order of a Court 
of competent jurisdiction shall be revei-scd or altered on account of any 
error, omission or irregularity in any proceeding, or on account of any 
misdirection in any charge to the jury unless such error, etc., lias 
occasioned a failure of justice. Whore there is an error of law or a 
misdirection by the Judge or a misunderstanding by the jury of the 
law as laid down by him and there has been a consequent erroneous 
verdict and failure of justice, the appellate Court is entitled to inter- 
fere with the verdict." Where there is no misdirection and the verdict 

Ib. (’27) AIR 1927 Cal 919(9.50, 9jl):28Cr.L..T.-l-19, Kasem Ali v. Emperor. (Only two 
persons clinracd for conspiracy between themselves and convicted — One of them 
subsequently acquitted — The conviction of llio other also should be set aside.) 
(’2G) AIR 1920 Lab 193 (191) : 27 Cri L .Tour 793, Filematiricc v. Emperor. 

Sec also ihc following cases : 

(’27) 28 Cri L .Tour 108 (110) : 99 Ind Gas 230 (Cal), Basanta Knmar Gossain v. 
Emperor. (No misdirection but verdict on mere speculation set aside.) 

(’31) AIR 1931 Bom 311 (312) : 55 Bom 135 : 32 Cr. L .T. 1077, Emperor v. Tssuf 
Mohammad. (Improper letting of evidence — Effect on jury — Verdict may be 
set aside.) 

(’23) AIR 1923 Pat 112 (112) : 23 Cri L .Tour 111, Maddodar Bam v. Emperor. 
(Whore during the trial before a. jury, the Public Prosecutor had read an alleged 
confession of the accused which not having been recorded according to law was 
ruled out as inadmissible, held that the irregularity of allowing it to be read 
might have influenced the minds of the jury, however carefully the Judge may 
liavo endeavoured to remove any impression caused thereby and that the acoused 
was entitled to a re-trial.) 

(’C7) 7 Suth "W R Cr G (0), Queen v. Chaiid Bagdcc, (A conviction on no evidence 
is wrong in point of law.) 

(’71) 10 Suth W R Cr 19 (19, 20), Queen v. Bitllon Bass. (Do.) 

(1804) 1 Suth W R Cr 21 (21), Queen v. Gopaul Dhrrccieala. (In a case tried by a 
jury every petition of appeal should .state distinctly in what ro.spcot the law has 
been contravened.) 

2. Sec the following cases : 

(’37) AIR 1937 Pat 140 (142) ; 38 Cri L Jour 919 : 10 Pat 113, Bameshwar Singh 
v. Emperor. 

(’08) 18 Jlad L .Tour 541 (5fl):8 CriLJour 397 i-i M L T 194, In re Gangi Beddy 
Buchanna. (Charge to jury — Omission to refer to plea of accused or to evidence 
bearing thereon is misdirection.) 

(’34) AIR 1934 Pat 309 (310):13 Pat 529:35 Cr.L.J. 1104, A'nnfiaf^.l/itVv. Emperor. 
(’09) 9 Cr L .Tour 308(309):llnd Cas 547 (Mad), Kuppan v. Emperor. (Fniluro of 
Judge to instruct jury that confession of accused is no evidence against co-accused 
is misdirection.) 

(’27) 28 Cri L Jour 19 (22);99 Ind Cas 51 (Cal), il/nmnf Ali \\ Emperor. (Omission 
• to place before jury evidence favourable to acoused is error of law.) 

(’20) AIR 1920 Cal 400 (40G):21 Cr.L.J.829,Ef?0): Earikarx. Emperor. (Summing 
up charge to jury confusing — Retrial ordered.) 

(’21) AIR 1921 Cal 257 (257,258):22 Cr.L.J. i'lo,Tcnaram v. Emperor. (Omission 
to tell jury that adverse inference might bo drawn from failure to examine 
material witnesses and omission to draw attention to discrepancies in evidence of 
principal witnesses are misdirections.) 

(’20) AIR 1920 C.al 980(982, 980):21 Cr.li.3. 802, S 2 tryakanta v. Emperor. (Failure 
to direct jury to particular aspect of case or telling jury that statement of one 
accused should bo taken for what it is worth against co-accused — Misdirection.) 
(’GO) G Suth W R Cr 17 (17), Queen v. Klmluh Sheikh. (Omission to point out to 
jury danger of relying upon uncorroborated testimony of accomplices.) 

(’12) 13 Cri L Jour 271 (272) : 14 LG. G55 (Mad), Venkattan v. Emperor. (Failure 
to bring to notice of jury fact of great importance elicited in cross-examination.) 
(’G8) 10 Suth W R Cr 7 (9), Queen v. Bamgopal. (Charge not bearing oharactor of 
Bumming up of evidence.) 


Section 423 
Note 40 
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Section ?23 
Note 50 


(’67) 8 Suth W E Or 26 (27). Queen v. Sheih Tufani. 

(’67) 8 Suth W E Or 19 (25, 26), Queen v. Nausab Jan, (Omission to advise jury 
not to convict upon uncorroborated testimony of approver.) 

(’20) AIR 1920 Cal 698 (699) : 22 Gri L Jour 60, Asimuddin v. Emperor. (Judge 
not telling jury that there was no evidence against accused.) 

(’74) 11 Bom H C E Or 166 (169, 170), Beg. v, SalAiaram Mukundji. (Eefusal to 
admit proper evidence, and subsequently withdrawing from the jury evidence 
once legally admitted.) 

(’10) 11 Cri L Jour 683 (683, 684) : 8 Ind Gas 573 (Mad), Public Prosecutor v. 
Papakha. (Telling jury to leave out of consideration evidence of witness and 
retracted confession of accused.) 

(’10) 11 Cri L Jour 334 (334) : 5 Ind Gas 935 (Mad), In rc Shivappa Higada. 
(’10) 11 Cri L Jour 222 (222) : 6 Ind Gas 14 (Mad), Inrc Suretti. (Failure to 
explain law to jury and omission to explain definition of robbery.) 

(’10) 11 Cri L Jour 187 (188) : 4 Ind Gas 1103 (Mad). In re Manjunath. 

(’13) 14 Cri L Jour 623 (623) : 21 I, 0. 671 (Mad), In re Subbu Thevan. (Judge 
explaining away fact without leaving it to jury to decide.) 

(’16) AIR 1916 Mad 851 (854) : 39 Mad 449 : 16 Gr.L.J. 294, Awjiaua MuiMriyam 
V. Emperor. (Failure to warm jury against considering inadmissible evidence 
though consented to by the accused.) 

(’03) 1 Weir 446 (447), In rc Mookkandi Maniagaran. 

(’03) 26 Mad 467 (468) : 2 Weir 517, Guzzala Hanuman v. Emperor. 

(’06) 4 Cri L Jour 502 (503): IM L T 350, Para Thandan v. Emperor. (Omission 
to direct jury to give benefit of doubt was under the circumstances of the case, 
held to be misdirection.) 

(’81) 10 Cal L R 4 (6), Jugut Mokini Dasscc v. Madhu Stidhan Dutt. 

(’08) 8 Cri L Jour 6 (8) : 35 Cal 531 : 7 C. L. J. 599 : 12 C W N 774, Natabar 
Ghosc v. Emperor, (Material ingredient of offence not stated to jury.) 

(’21) AIR 1921 Cal 64 (65) : 23 Cr. L. J. 344, Ainnuddi Ghoiokidar v. Emperor, 
(’07) 5 Cri L Jour 78 (80) : 30 Mad 44, Mari Valayan v. Emperor. (Omission to 
lay down law by which jury are to be guided.) 

(’08) 7 Cr. L. J. 358 (358) : 18 M L J 250, In rc Acckalha Beori. (Telling jury 
that confessions to police if followed by production of stolen property are admis- 
sible is misdirection.) 

(’08) 7 Cr.L.J.325 (327): 31 Mad 127: 18M LJ 66, In rc Sankappa Bar. (Direct- 
ing jury that statement of witness before investigating Magistrate is strong 
evidence against accused.) 

(’18) AIR 1918 Cal 314 (318) : 19 Cr. L. J. 81, Asraf Ali v. Emperor. 

(’26) AIR 1926 Cal 1107 (1109) : 27 Cr. L. J. 1402, Jalmr Sheikh v. Emperor. 
(’26) AIR 1926 Cal 728 (730): 27 Cr. L. J. 398, Hari Oharan v. Emperor. (Omis- 
sion to warn jury not to take into account conviction of co-accused vitiates verdict.)' 
(’26) AIR 1926 Cal 235 (238) : 53 Cal 181 : 26 Cr. L. J. 1577, Abdul'\. Emperor. 
(’26) AIR 1926 Cal 226 (227) : 26 Cr. L. J. 1021, Gadadhar Sarkar v. Emperor. 
(Charge to jury should not tend to make the jury forget distinction between 
knowledge and mere suspicion on accused’s part regarding offence.) 

(’21) AIR 1921 Cal 697 (698) : 22 Cr. L. J. 606, Abdul Bahim Mir v. Emperor. 
(’14) AIR 1914 Cal 549 (550): 15 Cr. L. J. 147, Ofcl Mollah v. Etnperor, (Judge’s 
opinion expressed in dogmatic and unqualified terms held to be misdirection.) 
(’20) AIR 1920 Cal 90 (91) : 21 Cr. L. J. 183, Emperor v. Abdul SheUih. 

(’27) 28 Cri L Jour 108 (110) : 99 Ind Cas 236 (Cal), Basant Kumar Qossain v. 
Emperor. (Acquittal ordered when the evidence cannot, in any proper view of 
the case, support a conviction.) 

(’98) 25 Cal 711 (713, 714) : 2 Cal W N 369, Taju Pramanik v. Queen-Empress,. 
(’98) 25 Cal 561 (563, 564), Bint Mandal v. Queen-Empress. (Omission to explain 
law to jury.) 

(’98) 25 Cal 416 (418,419) : 2 Cal W N 3il,NabiBaksh v. Queen-Empress. 

(’98) 25 Cal 230 (231, 233), Ali Fakir v. Queen-Empress. 

(’96) 23 Cal 252 (253), Queen-Empress y. Imam Ali X7m7i-. (Non-direction amount- 
ing to misdirection.) 

(’05) 2 Cri L Jour 311 (313) ; 1 C L J 385, Panchu Mandal v. Emperor, 

(1900) 4 Gal W N 576 (581), Sadhu Sheikh v. Empress. 

(1900) 4 Cal W N 196 (200), Bahmat Ali v. Empress. (Omission to point out cir- 
cumstances favourable to accused.) 

(1900) 4 Cal W N 193 (196), Sri Prasad Misser v. Empress, (Omission to explaini 
law to jury.) 
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is a reasonable and honest one, the appellate Court cannot interfere.^ 
Nor can it interfere, even if there is a misdirection, unless it has 


(’97) 1 Cal "W N 301 (302, 303), Tomji Paramanih v. Evq'rcss, (Failure to 
put before jury nil clctncnls wbicb constitute ofiencc.) 

(’99) 20 Cal 49 (50), Basanta Kumar v. Quccn-Ejni'.rcss. 

(’OS) 7 Cri L Jour 315 (317) : 7 C L J 240, Kali Singh v. Emi'cror. (It is niis- 
diroction lor Judge to say that bo sees no reason to disbelieve a particular wit- 
ness.) 

(’07) 5 Cri L Jour 424 (420) : 34 Cal B25,Dasarath Mondal v, Emi)cror. 

(’00) 3 Cri L Jour 144 (147, 148) : 10 C W N 153, Sonrcnclra Nath v. Emperor. 
(Omission to warn jury that statement of one accused is not to bo used against 
co-accuscd.) 

(’09) 9 Cri L Jour 404 (105) : 32 Mad 40 : 1 Ind Cas 807, In re Giddigacht. 

(’03) 20 Mad 3S (40) : 2 Weir 733, Thandraya Mudahj v. Emperor. (Failure 
to tell jury that confession caused by promise is irrelevant.) 

(’98) 21 Mad 83 (90, 91) : 2 IVcir 503, Qitccn-Emprcss v. Baynan. 

(’10) 11 Cr. L. J. 557 (558) : 8 Ind Cas 52 (Cal), As/arSheihhv. Emperor. (Aslting 
jury to accept statement in tbc first information in preference to evidence in 
tbe case.) 

(’10) 11 Cri L Jour 538 (539) : 7 Ind Cas 915 (Cal), JIarendra Pal v. Emperor. 
(’10) 11 Cr. L. J. 9 (10) : 4 Ind Cas 5i2(Ca\),Empcror\.NahulKabiraj. (Failure 
to place evidence fairly before jury.) 

(’30) AIR 1930 Cal 370 (378) : 58 Cal 90 : 32 Cr. L. J. 10, Government of Bengal 
V. Santiram Mondal, 

(’29) AIR 1929 Cal 720 (727) ; 57 Cal CI9 : 31 Cri L Jour 909, Khiro Mondal v. 
Emperor. (Direction to jury to consider question of voluntary nature of conics- 
sion is misdirection.) 

(’30) AIR 1930 Cal 270 (278) : 57 Cal 1200 : 31 Cr. L. J. 1207, Panchanan Gogai 
V. Emperor, (Omission to tell jury to reject evidence of hostile witness altogether.) 
•20) jUR 1920 Cal 581 (585): 27 Cr.L.J. 125, Superintendent and Itemcmhrancer 
of Legal Affairs, Bengal v.Sadcr Sail:. (Witnesses for prosecution not present — 
Court bolding that there is no evidence and directing to return verdict of not 
guilty — It is misdirection.) 

’30) AIR 1930 Cal 70S (709) : 58 Cal 580 : 32 Cri L Jour 228, Naieab AH v. 
Emperor. (Non-direction amounting to mis-dircction.) 

(’33) AIR 1933 Cal 509 (511) ; 34 Cri L .Tour 811, Chittun Banjan v. Emperor. 
(Caution against approver’s testimony being not sufllcicnt in absence of indepon- 
dent corroboratory evidence not given — Conviction set aside.) 

(’31) AIR 1931 Cal G17 (G17) : 33 Cri L Jour 40, Bhulnath Mondal v. Emperor. 
(Wrong explanation as to presumption under S. 114, Evidence Act.) 

(’32) AIR 1932 Oudb 28 (31) ; 33 Cri L .Tour 275, Emperor v. Zamin. 

(’34) AIR 1934 Oudb 354 (359) : 10 Luck 119 : 35 Cri L .Tour lOGG, Lai Bchari 
Singh v. Emperor. (Point of law as to necessity of charge for conviction not 
brought to notice of jury.) 

(’2.5) -AIR 1925 Pat 797 (805, 80G) ; 4 Pat C2G ; 27 Cri L Jour 49, Bupan Singh v. 
Emperor. 

(’80) G Cal 247 (249) : 7 C L R 74, Gogun Chundcr Ghose v. Empress. (Judgment 
in civil suit out of which criminal prosecution arose referred to by Judge in his 
charge to jury.) 

(’26) AIR 192G Mad 370 (370) ; 27 Cri L Jour 17G, In re Ambalam. (Where the 
defence case was not adequately put before the jury and evidence was admitted 
which should have been excluded.) 

(’29) AIR 1929 Cal 170 (171) : 30 Cri L Jour 912, Dwarhadas v. Emperor. (Non- 
direction amounting to misdirection.) 

3. (’27) AIR 1927 All 108 (109) : 27 Cri L Jour 1355, Jia Lai v. Emperor. 

(’ll) 12 Cri L Jour 193 (195) : 10 Ind Cas C84 (Cal), Bashidaezanian v. Emperor. 
(’09) 9 Cr.L.J. 567 (567) : 32 Mad 179 : 2 I G 307, Public Prosecutor v. Bonigiri 
Pottigad%i. 

(’98) 2 Cal W N 702 (709, 718), Queen-Empress v. Bhairab Chundcr. (High Court 
cannot go into the merits of the verdict in such a case.) 

(’24) AIR 1924 Mad 230 (230) : 25 Cv.L, 3. 2G9,MulhnnyandiThevan'v. Emperor, 
(Where misdirection to the jury is not proved tbe verdict of the jury will bo upheld 
in appeal.) 

(’27) AIR 1927 Oudb 549 (549) : 28 Cri L Jour 937, Babban v. Emperor, 


Section 523 
Note 50 
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:SBCtioii 523 resulted in the verdict being erroneous* and has further occasioned 
Note 50 a failure of justice.” 

(’34) AIR 1934 All 1032 (1033) : 36 CriL Jour 322, Banshi Bar v. Eviperor. (The 
High Court cannot go into questions of fact in such cases.) 

(’27) AIR 1927 Pat 370 (375) : 7 Pat 15 : 28 Gr.L. J. 692, Ram Ghariter Singh v. 
Emperor. (Where the High Court is of opinion that the accused should have 
been acquitted and that the verdict is against the weight of the evidence, the 
Court may direct a copy of the judgment to be sent to the Local Government for 
necessary action.) 

<’30) AIR 1930 Cal 712 (713) : 32 Cr. L. J. 236, Hafczali Haidar v. Emperor. (It 
is for appellant to show affirmatively that there has been misdirection.) 

(’30) AIR 1930 Cal 437 (439) : 32 Cr. L. J. 455, Mohiuddin v. Emperor. 

(’93) 1893 Rat 644 (652), Queen-Empress v. Yesu. (Non-direction is not misdirec- 
tion — Verdict will not be interfered with unless non-direction amounts to mis- 
direction.) 

<’20) AIR 1920 Cal 271 (271) : 46 Cal 635 : 21 Cr. L., J, 8, Mohini Mohan v. Em- 
peror. (Verdict on circumstantial evidence alone — No interference.) 

[See (’66) 5 Suth W R Cr 3 (4), Queen v. NarainBagdce.'] 

[Sec also (1865) 2 Suth W R Cr 5 (5), Queen v. Gopaul Das. (Pleas that the pro- 
secutor is at feud with the prisoner and that the prisoner’s confession was given 
at the instance of the police are not grounds of appeal.)] 

4. (’40) AIR 1940 Lah 87 (83) : 41 Cri L Jour 482, A. M. Mathews v. Emperor. 
(‘Erroneous’ explained.) 

(’32) AIR 1932 Cal 474 (478) : 59 Cal 1361 : 33 Cri L Jour 854, Saroj Kumar v. 
Emperor. 

•(’29) AIR 1929 All 364 (364) : 30 Cr. L. J. 622, Abdul Majid Khan v, Ernperor. 
(Court of revision also cannot do so.) 

(’08) 8 Cri L Jour 35 (36) : 10 Bom L R 565, In re Shambhulal Ficandas. 

■(’35) AIR 1935 All 103 (105) : 30 Cri L Jour 612, Aziz Khan v. Emperor. 

(’03) 27 Bom 620 (632) : 5 I3om L E 599, Emperor v. Waman Shivram. 

{'8d) 1889 Rat 452 (454), Queen Empress v, Lalsing. 

.(’29) AIR 1929 Pat 313 (315) ; 8 Pat 344 : 30 Cr. L. J. 721, Ram Das v. Emperor. 
[Sec (’09) 10 Cri L Jour 11 (12) ; 2 Ind Cas 434 (Had), TooUpatti Rama Goun- 
dan V. Emperor.'] 

[Sec also (’34) AIR 1934 Cal 847 (849) : 62 Gal 337 : 30 Cri L Jour 358, Ilu v. 
Emperor. (In an appeal from a trial by a jury, on a question as to misdirection 
as to evidence, the High Court has to see whether, on a proper direction and 
having all the circumstances before them, the jury, as reasonable men, would 
have found that the charge was proved.)] 

'5. (’40) AIR 1940 Lah 87 (89) : 41 Cri L Jour 482, A. ill. Mathetos v. Emperor. 

'(’37) AIR 1937 Pat 263 (271, 274) : 15 Pat 817 ; 38 Cri L Jour 673, Samarendra 
Kumar v. Emperor. 

(’36) AIR 1930 Pat 46 (47) : 37 Cri L Jour 320, Hari Mahto v. Emperor. 

'(’09) 9 Cri L Jour 93 (93) : 4 M L T 483, In re Kaiyan. 

(’03) 5 Bom L R 207 (208), Emperor v. Apunna Devappa. 

(’26) AIR 1926 All 429 (431) : 27 Cr. L. J. 785, Dhiraji v. Akasi. (Misdirection 
must have aSected jury’s verdict.) 

(’27) AIR 1927 Cal 080 (682):54 Cal 539:28 Gr.L. J. GS9, Ayub Mandal'v. Emperor. 

033) 1933 Mad W N 320 (323), Arumugha Goundan v. Emperor. 

(’09) 10 Cri L Jour 498 (499) : 4 Ind Cas 120 (Cal), Keshab Pal v. Emperor. (No 
failure of justice — No interference.) 

(’24) 25 Cr L.J. 294 (295):76 LG. 966 (967) (Cal) (FB), Emperor r.Charu Chunder. 

(’70) 13 Suth W R Cr 23 (24), Queen v. Sheppard. (No interference unless Judge 
has manifestly put the evidence before jury in such a way as is likely to mislead 
them.) 

-(’73) 19 Suth W R Cr 71 (72) : lOBeng L R App 36, Queen v. Raj Kumar Bose. 

■(’09) 9 Or. L. J. 311 (311, 312) : 1 Ind Gas 546 (Mad), Sinna Thevan v. Emperor. 
(Misdirection not prejudicial to accused but favourable to them — No interference.) 

■ (’66) 5 Suth W R Cr 80 (87, 93) : Beng LESupVol459(FB), Ih re ElaheeBiilcsh. 
(Improper advice given by a judge to the jury upon a question of fact, or the 
omission of the judge to give that advice which he, in the exercise of a sound 
judicial discretion ought to give the jury upon questions of fact, amounts to such 
an error in law in summing up as to justify the High Court, on appeal or revision, 
in setting aside a verdict of guilty.) 
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The admission of inadmissible evidence and the rejection of 
admissible evidence during the trial are questions of law. Where the 
Judge in his charge to the jury puts inadmissible evidence before the 
jury or fails to warn them against considering such evidence, there will 
be a misdirection which will, subject to the provisions of S. 537, form a 
ground of interference in appeal.® Where inadmissible evidence has 
been admitted during the trial, but there has been no misdirection, it 
will nevertheless be an error of law and will, subject to the provisions 
of s. 537, be a ground of appeal.®® 

Where a verdict is set aside on the ground of misdirection or error 
of law, the appellate Court should ordinarily direct a re-trial^ though 
where the Court is satisfied that the evidence is wholly insufficient 
to support the conviction,® or where the accused has been sufficiently 

f’34) AIR 1934 Pat 309 (310) : 13 Pat 629 : 35 Or. L. J. 1104, Nanhah AMr v. 
Emperor. {Proper direetion to jury — Jury acting on evidence of approver — High 
Court cannot interfere ) 

{’28) AIR 1928 Pat 326 (330, 333) ; 29 Cr.L. J. 325, ML Champa Pasin v. Emperor. 
(The considerations governing the appeal from the trial held with the aid of 
assessors differ greatly from those governing an appeal from the trial by a jury — 
In the latter case the appeal is restricted by the provisions of Ss. 423 (2) and 537, 
whereas in the former case the whole case is before the appellate Court.) 

■(’35) AIR 1935 All 103 (105) : 36 Cr. L. J. 612, Aziz Khan v. Emperor. 
iSee also (’14) AIR 1914 P C 155 (164) : 15 Cri L Jour 326 (PC), Ibrahim v. 
Empcro?', (Objectionable evidence not affecting verdict of jury — No miscarriage 
of justice.) 

(’26) AIR 1926 Cal 147 (148) : 27 Cr. L. J. 277, Keramat Mandal v. Emperor, 
(Contravention of law by the Judge on an unimportant matter and having a 
remote bearing on the question in issue does not justify reversal of verdict 
of jury,)] 

•See also S. 297 Note 13. 

•G. See (’89) 12 Mad 196 (197) : 2 Weir 519, Queen-Empress v. Arumugha. (A 
Sessions Judge should caution the jury not to accept an approver’s evidence un- 
less it is corroborated. It is a misdirection not to do so.) 

•(’31) AIR 1981 Cal 65 (66); 32 Cri L Jour 421, Obedali Sheikh v. Emperor. (In- 
admissible evidence referred to in charge.) 

(’98) 25 Cal 736 (742) : 2 0 W N 484, Mbas Peada v. Queen-Empress. 

(’03) 27 Bom 626 (632) : 5 Bom L R 599, Emperor v. Waman Shivram.) 

'Ga. [See (’26) AIR 1926 Bom 238 (240) : 27 Cri L Jour 481, Kuthubuddin Khan 
V, Emperor. (Misreoeption of evidence held on facts not to occasion failure of 
justice.) 

(’31) AIR 1931 Bom 311 (313) : 55 Bom 435; 32 Cri L Jour 1077, Issuf Moham- 
mad V. Emperor. (Misreoeption of evidence which might have influenced the 
jury — ^Verdict set aside.)] 

7. (’26) AIR 1926 All 429 (431, 432) ; 27 Cr. L. J. 785, Dhiraji v. Akasi. (It is 
only under special circumstances that Court should order acquittal.) 

[See also (’19) AIR 1919 Cal 115 (116)'; 46 Cal 212)i : 20 Cri L Jour 225, Beni 
Madhub Kundu v. Emperor. ' (On appeal to the High Court the verdict of the 
jury was set aside with the remark that it would be open to the Crown to pro- 
ceed further with the ease if it be so advised and that the accused be enlarged 
on bail till a fresh trial, if any. Sold, the order of the High Court was an 
order for re-trial subject to the right of the Crown, if it thought fit, to with- 
draw the proceeding.)] 

'8. (’71) 15 Suth WRCr37(39,40); 6BenLRAppl08,Owee»v. Mahima Chandra. 
(’02) 29 Cal 782 (791) ; 6 C W N 553, Jamiruddi Masalli v. Emperor. 

•(’99) 2 Weir 386 (388), Kishakedath Enniram v. Queen. (Evidence worthless— 
. No re-trial was ordered.) 

, (’26) AIR 1926 All 429 (431, 432) ; 27 Cr. L. J. 785, Dhiraji v. Akasi. 

(’98) 26 Cal 711 (714, 716) ; 2 C W N 369, TajuParanwianickv.Queen-Empress. 
(Nowhere does the law lay down that where the verdict of the jury is set aside, 
the Court must necessarily direct a new trial.) 


Seotion $23 
Note 90 


2Cr.l4G. 
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Seotion §23 harassed by repeated trials,® it may discharge or acquit the accused. 

Note §0 But can the Court go into the evidence and decide upon the facts 

•whether, upon the merits, the decision is right and, if so, confirm the 
conviction not-withstanding a misdirection or an error of -la-^' ? 

In Wafadar Khan v. Queen Empress}^ it was held by the High 
Court of Calcutta that it was not open to the appellate Court to do so; 
the word “erroneous” according to that decision is not to be read as 
meaning “wrong on facts,” but as meaning that the verdict had been 
vitiated and rendered bad or defective by reason of a misdirection or a 
misunderstanding of the law. The aijpellate Court cannot determine 
for itself whether the verdict, as a conclusion of fact, is right or 
wrong, as, to hold otherwise would be to substitute the decision of the 
Court for the verdict of the jury. In Bomesli Chandra v. Emperor}^ 
where inadmissible evidence had been received but there was no- 
misdirection, it was held that the misreception of evidence was likely to 
have adversely affected the appellant, that the verdict must be set aside 
on the ground of an error of law, and that a re-trial only should be 
ordered. Referring to S. 167 of the Evidence Act, which runs as follows ; 

“The improper admission or rejection of evidence shall not be ground of 
itself for a new trial or reversal of any decision in any case, if it shall appear- 
to the Court before which such objection is raised, that, independently of the 
evidence objected to and admitted, there was sufficient evidence to justify the 
decision, or that, if the rejected evidence had been received, it ought not to have 
varied the decision,” 

it was observed that the section merely says that the improper 
admission of evidence is not a “ground of itself” for interference, that 
the fact that the trial is by a jury is another factor to be taken into- 
account, that the appellate Court cannot say on the principle of 
Wafadar Khan's case that there is other evidence which would 
justify the decision, and cannot confirm the decision unless it is 
satisfied that the verdict of the jury would have been the same if no 
evidence had been wrongly received. The High Court of Allahabad 

(’26) AIE 1926 Nag 53 (54, 55) : 26 Gr. L. J. 1090, Bam Prasad v. Emyeror. 

(’28) AIE 1928 Pat 326 (335) : 29 Cri L .lour 325, Mt. Ghampa v. Emperor. 
(Whole case for prosecution found to be false — Eetrial not ordered.) 

(’32) AIR 1932 Oudh 23 (25):33 Gr. L J. 167: 7 Luck 390, Nifa Bam v. Emperor. 
(’66) 5 Suth W E Or 80 (89) : Beng L E Sup Vol 459 (F B), In re Elahce Biiksh. 
{_See also (’89) 1889 Eat 466 (466), Queen-Empress v. Bama.'] 

9. (’26) AIR 1926 All 429 (431, 432) : 27 Gr. L. J. 785, Dhiraji v. AJeasi. 

[See also (’31) AIR 1931 Bom 311 (313) : 55 Bom 435 : 32 Or. L. J. 1077, Issuf 
Muhammad v. Emperor. (Accused young and been in prison for four months 
— Re-trial not ordered.)] 

10. (’94) 21 Cal 955 (976, 977). 

[See also (’25) AIR 1925 Cal 161 (163, 164): 26 Or. L. J. 307, Harcndra Natliv. 
Emperor, (Two points to he considered: — (a) whether jury were influencedand 
(b) whether independent of that evidence there is other evidence to justify 
verdict.) 

(’75) 24 Suth W R Or 18 (20), Queen v. Luclcliy Narain. 

(1900) 4 Cal W N 576 (581, 582), Sadhu SliciJch v. Empress. (Qurere.] 

[Sec liowevcr (’30) AIR 1930 Cal 199 (200) : 31 Gr. L. J. 737, Emperor v. Dina- 
handhu. (Appellate Court, where sentence of death is passed against accused, 
can deal with the case as a whole and consider whether verdict has been rightly- 
arrived at.)] 

11. (’19) AIR 1919 Cal 514 (518) : 46 Cal 895 : 20 Cr. L. J. 324. (21 Cal 955 ; 4 Gal- 
W N 576, followed.) 
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has, in Iki'amnddin v. Evi'pcror^^'^ followed the view of the Galcntta 
High Court as expressed in Wafadar Khan's case, and has held that 
an appellate Court has no power to look at the evidence and find the 
accused guiltj' of any offence with which he was not charged in the 
trial Court and which was not laid before the jury. The High Court 
of Bombay has, on the other hand, held that, where a verdict of the 
jury is vitiated by a misdirection or a misreception of evidence, the 
appellate Court has power to convict or acquit the accused as the 
evidence, according to its otun vieio, is or is not sufficient for conviction 
or, where the facts have to be determined and the evidence is of such 
a character as to render it difficult to pronounce any opinion on its 
character without hearing the witnesses, to order a new trial.^" A 
similar view has been taken by the High Courts of Madras’® and 
Lahore’®* and the Judicial Commissioner’s Courts of Nagpur’’ and 
Sind.’® The Calcutta High Court also held a similar view in the 
undermentioned decisions.’® 

There is no specific provision in the Code that repugnancy in the 
verdict of the jury is, as in English law, by itself, a sufficient ground 
for quashing a conviction. The j^owers under S.423 have, however, 
been held to be large enough to invoke the application of the English 
law rule inasmuch as it is a rule of practice based upon natural and 
substantial justice.’" 

Where a Sessions Judge, under the erroneous impression that he 

11a. (’17) AIR 1017 All 173 (173, 176) : 39 All 318 : 18 Cri L Jour 491. 

12. (’33) AIR 1933 Bom 133 (150) ; 85 Or. L. J. 747, Ramchandra v. Emperor, 
(’03) 27 Bom 626 (036) : 5 Bom L R 599, Emperor v. Waman Shivram, 

(’69) 6 Bom H C R Or 47 (50 51), Reg v. Ramaswami Mudaliar. (Case under the 
Code of 1861 — If the appellate Court thinks that it is material and has prejudiced 
the accused, it may treat the case as it it had been tried with the aid of assessors 
and after excluding such evidence if it considers that the remaining evidence is 
sufficient to sustain the verdict it may uphold the conviction.) 

(’73) 10 Bom H C R Cr 497 (501,502), Reg. v. Amtrfa Govinda, 

(’95) 19 Bom 749 (703), Queen-Empress v. Ramchandra. 

[See also (’18) AIR 1918 Pat 201 (209), : 19 Cri L Jour 886, Ram Bhagiuan v. 
Emperor. (Admission of evidence which should have been rejected — High Court 
can consider whether rest of evidence is sufficient to sustain verdict.)] 

See also S. 297 Note 13. 

13. (’03) 26 Mad 1 (8) : 2 Weir 521, Emperor v. Edward William Smither. 

[See (’35) AIR 1935 Mad 793 (794): 37 Cr.L.J.64 (SB), M. Ramanuja Ayijangar 

V. Emperor. (S, 167, Evidence Act, not inapplicable to jury trials.)] 

[See however (’95) 2 Weir 493 (493), In re Muppidi Erislmavmrthi. (If it were 
clear that any oConce committed by the prisoner were triable by assessors we 
could have dealt with the matter ourselves.)] 

13a. (’40) AIR 1940 Lah 87 (89) : 41 Cr. L. J. 482, A. AT. Matheios v. Emperor. 

14. (’26) AIR 1926 Nag 53 (34) ; 26 Cr. L. J. 1090, Ram Prasad v. Emperor. (No 
restriction on the powers of the appellate Court to deal with the case of which it 
has complete seisin in any of the manners provided by S. 423 of the Code.) 

15. (’39) AIR 1939 Sind 209 (211, 212) : 41 Cr. L. J. 28 : I L R (1940) Ear 249, 
Shewaram Jalianand v. Emperor. (When ordering re-trial what is better course 
stated.) 

(’25) AIR 1923 Sind 116 (123) : '25 Cri L Jour 761, Topandas v. Emperor. 

(’27) AIR 1927 Sind 104 (107) : 21 S L R 356: 28 Cr.L.J. 66. Emperor v. Saran. 

16. (’32) AIR 1932 Cal 474 (478) : 33 Cr. L. J. 854 : 59 Cal 1361, Saroj Kumar 
V. Emperor. 

,(’30) AIR 1930 Cal 199 (200) : 31 Cri L Jour 737, Emperor v. Dinahandhu. 

(’30) AIR 1930 Cal 370 (378) : 32 Cr. L. J. 10 : 58 Cal 96, Government of Bengal 
V. Santiram Mondal. 

17. (’25) AIR 1925 Cal 501 (506, 507):26 Cr.L.J. 662, LG. Singlctonr. Emperor. 
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Section 523 was bound to accept the verdict of the jury, did so and convicted and 

Note 50 sentenced the accused, the High Court on appeal by the accused set 

aside the conviction and sentence alone (without touching the verdict 
of the jury) so that the Judge might again have an opportunity of 
considering if he should accept the verdict or express disagreement 
with it and refer the case to the High Court. It was pointed out that 
setting aside the conviction and sentence without affecting the verdict 
of the jury was not prohibited under suh-section (2).^® 


Section 525 


424/^= The rules contained in CJiapter xxvi 
Judgments of subordi- as to the judgment of a Criminal 
nate Appellate Courts. Qourt of Original jurisdiction shall 

axjply, so far as may he ijracticable, to the judgment of 
any Appellate Court other than a jSigh Court : 

Provided that, unless the Appellate Court other- 
wise directs, the accused shall not be brought up, or 
required to attend, to hear judgment delivered. 


Synopsis 


1. Legislative changes, 

2. Scope and object of the section. 

3. Contents of judgment — 

General. Sec S. 3C7 Note 4. 

4. Points for determination. 

See Sec S. 3G7 Note 5. 

5. Reasons for decision. Sec 

S. 367 Note 7. 


6. Remarks in judgment. See 
S. 367 Note 8. 

7. What the appellate judgment 

should contain. 

8. Who can pronounce judgment. 

9. “Other than a High Court.” 

10. Effect of non-observance of the 

provisions of this section. See 
S. 537 Note 12. 


Other Topics (miscellaneous) 


Applicability to appeals from orders 
under Ss. 110, 250, 476 and 123 (3). 
See Note 2. 

Benefit of doubt to accused. See Note 7. 

Comparison ■with 0.20, R. 2. See Note 8. 

Consideration of defence evidence 
though not referred to by vakil. See 
Note 7. 

Consideration of improper evidence — 
Irregular. See Note 7. 

Death of High Court Judge without 
signing. See Note 9. 

Dictation of judgments. See Note 8. 

Inapplicable to summary rejection under 
S. 421. See Note 2. 

Ineonsistent findings. See Note 7. 

Independent judgment with its explicit 
opinion. See Note 7. 

Judgment on merits even in case of 
default of appearance. See Note 7. 


Judgment — To bo definite. See Note 6. 

Judgment to be self-contained and to 
give full analysis of evidence. See 
Notes 2 and 7. 

Judgment to be temperate and sober and 
not satirical. See Note 7. 

Judgment written after transfer and 
pronounced by successor — Illegal. See 
Note 8. 

No discussion of evidence or statement 
of reasons — Mere assurance of careful 
consideration — Not sufficient. Sea 
Notes 2 and 7. 

Points for determination, decisions and 
reasons. See Notes 7 and 10. 

Separate discussion and finding as to 
each accused. See Note 7. 

“So far as practicable.” See Note 7. 

What are not proper judgments. See 
Note 7. 


* 1882 : S. 424; 1872 and 1861 — Nil. 


18. (’37) AIR 1937 All 195 (196) : 38 Cr.L.J. 465 : I L R (1937) All 419, Manjia 
V. Emperor. 
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1. Legislative changes, — This section ^ras first introduced in 
the Code of 1882; there has been no amendment to it since. 

Even before the enactment of this section, the High Courts had 
insisted on the appellate Courts writing a proper reasoned judgment, 
when an appeal was dismissed.^ 

2. Scope and object of the section. — The object of the section 
is twofold, firstly, to produce uniformity in i^rocedure and to ensure 
that judgments of subordinate criminal Courts are written in such a 
way as to promote public confidence in their decisions and to safeguard 
them against the possible suggestion that cases are disposed of without 
proper consideration^ and secondly to enable the High Court in revision 
to grasp the nature of the case without reference to the records." The 
High Court in criminal revision as a rule depends mainly upon the 
findings arrived at by the lower appellate Courts on questions of 
evidence. It is, therefore, the duty of such Courts to see that their 
judgments are self-contained and give a full analysis of the evidence.® 

Where an appellate Court merely says that it has very carefully 
gone through the records of the case and dismisses the appeal without a 
discussion of the evidence or without giving reasons, the assurance of the 
appellate Court can hardly he considered as a substitute for the judicial 
determination of the questions of evidence involved in the case. Such 
a judgment is not likely to inspire confidence in the trial of appeals in 
Courts below.^ 

This section applies only when an appeal is admitted and heard 
under S. 423 but not where it is summarily rejected under S. 421 of the 
Code.® See also S, 421, Note 7. 

The provisions of this section have been held to apply to appeals 
Section 424 — Note 1 

1. (’69) 5 Mad H 0 R App sii (sii). (Tbo High Court cannot revise the proceedings 
of appellate Court unless reasons are set out.) 

(’76) 1876 Pun Ro No. 6 Or, p. 9 (10), Utam v. Crown. (This case was dissented 
from in 1881 Fun Re No. 31.) 

(’72-92) 1872-92 Low Bur Rul 516 (517), Kyawzan v. Qiieen-Emprcss. 

[See (’71) 8 Bom H C R Cr 101 (102), Beg. v. Moroba Bhaslcarji.'] 

Note 2 

1. (’12) 13 Cr. L. J. 559 (560) : 8 Nag L R 84 : 15 I. C. 975, Jairam v. Emperor. 
(’97) 19 All 506 (507) ; 1897 A W N 142 (F B), Empress v. Pandeh Bhat. 

2. (’97) 1897 Pun Re No. 18 Cr, p. 49 (50), Sanwant v. Empress. 

(’17) AIR 1917 Pat 336 (337) : ISCr.L. J.750(751), TalcbarOhoiodhryv. Emperor. 
(A judgment even if it be under S. 421 should conform with rules in Oh. XXVI.) 
(’27) AIR 1927 Nag 88 (89) : 27 Cri L .Tour 1404, Maroti v. ML Rasa Bai. 

3. (’30) AIR 1930 Lah 1051 (1051, 1052): 32 Cr.L.J. 271, A/wiad Ali v. Emperor. 
[See (’40) AIR 1940 All 80 (81) :4:lGr.li. 3. 2i9, Bam Singh v. Emperor. (Failure 

to write a proper judgment would be to encourage oonvioted persons to waste 
their money and time of the High Court in making applications in revision.)] 

4. (’30) AIR 1930 Lah 1051 (1052) : 32 Cri L Jour 271, Ahmad Ali v. Emperor. 

5. (1900-02) 1 Low Bur Rul 270 (271), Taung Bo v. Crown. 

(’93 1900) 1893-1900 Low Bur Rul 606 (607), Nga Po Kin v. Queen-Empress. 

(’99) 1 Bom L R 225 (225), Queen-Empress \. Gopala. 

(’95) 20 Bom 540 (541), Empress v. Warubai. 

(’94) 21 Cal 92 (96), Bash Behari Das v. Balgopal Singh. 

[Out see (’17) AIR 1917 Pat 336 (337) : 18 Cr. L. J. 750 (751), Tclebar Choiodhry 
V. Emperor.’^ 


Section 
Notes 1-2 
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Section 
Notes 2-7 


against orders passed under S. 110,® S. 250^ and S. 47G,® 

3. Contents of judgment — General. — See Section 307 Note 4. 

4. Points for determination. — See Section 307 Note 5, 

5. Reasons for decision. — See Section 307 Note 7. 

6. Remarks in judgment. — Sec Section 307 Note 8. 

7. What the appellate judgment should contain. — The 
appellate judgment should comply so far as may be practicable u'ith 
the provisions of S.3G7.^ Thus, the appellate judgment should contain} 
among other things, the point or points for determination, the decision 
thereon and the reasons for the decision.” There is a difference of 
opinion on the question u’hether, when the appellate Court agrees 
with the judgment of the lower Court and dismisses an appeal, it is 
sufficient merely to state in the appellate judgment; “I have consi- 
dered the evidence, and I agree with the Magistrate in his conclusions 
and in his reasons;” one set of cases holding that it is sufficient, 
another set of cases holding that it is not sufficient^ and a third set 
of cases holding that it may he sufficient in a sivii)lc case but 3iot in 
a comiiUcatcd case/’ 


6. (’22) 23 Cri L Jour 378 (378) : 07 Ind Gas 202 (202) (All), Snnchri v. Emperor. 
(’13) 14 Cr.L.J. 419 (420) : 40 Cal 370 :20 Ind Gas 403, Fidoi Hasten v. Emperor. 
(’10) AIR 1910 All 197 (197) : 17 Cri L Jour 309 : 38 All 393 (391), Lai Behari v. 

Emperor. 

7. (’22) AIR 1922 Pat 157 (158) : 23 Cri L Jour 2G1, Leo Karoin Mahto v. 
Chhatoo Bniit. 

8. (’27) AIR 1927 Cal 281 (281) : 54 Cal 355, Hamid Ali v, Hadhn S7tdhan Das. 
(Per Cliotr.ucr, J.) 

Note 7 

1. (’40) AIR 1940 Sind 113 (114) : 41 Cri L Jour 721, Abdul Karim v. Emperor. 
(’37) AIR 1937 Posh 88 (89) : 39 Cri L Jour 337, Abdul Wahid v. Emperor. 

(’25) AIR 1925 Cal 200 (200) : 25 Cri L Jour 901, Gaharali v. Emperor. 

(’20) AIR 1920 Lali 335 (335) : 21 Cri L Jour 223, Bindrabnn v. Emperor, 

(’10) 11 Cri L Jour 348 (349): 37 Cal 194:5 1.C. 999, Rum LniShiff/iv.fJfiric/iorn)!. 

2. (’40) AIR 1940 All 18 (19) : I L E (1939) All 805 : 41 Cri L Jour 220, Bansidhar 
T. Emperor. 

(’40) AIR 1910 Sind 113 (114) : 41 Cri L Jour 724, Abdul Karim v. Emperor. 

(’38) AIR 1938 Cal 522 (523) : 39 Cri L Jour 791, Kalichavan v. Priva Nath. 

(’37) AIR 1937 Pcsli 88 (89) ; 39 Cri L Jour 337, Abdul Wahid v. Emperor. 

(’30) AIR 1930 Nag 100 (100) : I L E (1937) Nag 38 : 39 Cri L Jour 340, Bapurao 
Annaji v. Emperor. 

(’33) AIR 1933 Nag 328 (323) : 35 Cri L Jour 130, Jodhi Ujjar Gond v. Emperor. 
(’10) 11 Cri L Jour 348 (349) : 37 Cal 194 : 5 I. C. 999, Bam Lai Singh v. Hari 
Charan Ahir. 

(’13) 14 Cri L Jour 570 (570) : 1 Upp Bur Eul 109 ; 21 1. C. 170, Nga Po Han v. 
Emperor. 

(’22) AIR 1922 Pat 157 (158): 23 Cr.L.J. 201, Deo NarainMahlox. Chhatoo Baut. 
(’04) 9 Cal W N xxiii (xxiii), Ekhfar Khaji v. Emperor. 

(’21) AIR 1921 Lali 102 (102) : 2 Lah .308:23 Cr.L. .T. 9, Dalip Singhv. Emperor. 
(An appellate judgment which the High Court is unable to follow, without the 
help of original jiulginent is not according to law.) 

(’05) 2 Cri L Jour 170 (171) : 32 Cal 178, Ekeowri Mnkerjcc v. Emperor. 

[Sec (’92) 1892 All W N GO (00), In the matter of the petitian of Zafaryab Ali. 
(Judgment passed in revision.)] 

3. (’97) 19 All 500 (509) : 1897 A ^Y N 142 [FB), Quecn-Empressv. Pandch Bhat. 
(’20) AIR 192G Bom 512 (1)12) :2T Gr. h.^. 1155, Palilbuva Baoji Balaw. Em2^cror. 
(’29) AIR 1929 Pat 231 (232) : 30 Cri L .Tour 1070, Lakhan Singh v. Emperor. 
1864) 1804 Suth W E Gap Cr G (8), Queen v. Hurihur Churn Singh. 

4. See the case.s cited in foot notes (9) to (I7n). 

(’20) AIR 192G All 318 (318, 319) : 27 Cri L .Tour 449, Shankar v. Emperor. 
’31) AIR 1931 Pat 379 (381): 11 Pat 143:32 Cr.L.J. 1197, Apo?rD»ffn v. Emperor. 



.cn.8i.] 


JUDGMENTS OF APPEDDATE COUETS 


2827 


The true test, 'W'ould, howevor, appear to be really to see ■svhether 
the iudgmcnt indicates that the appellate Court has really and not 
nominally considered the case and arrived at an independent judg- 
mentP It is not necessary for the appellate Court to write a long and 
elaborate judgnient' or repeat in cxlenso all that has been stated by 
the trial Court.® The judgment should, however, be independent and 
self-contained so that the High Court in revision may be able to 
follow it without reference to the trial Court’s judgment.® 


6. (’23) AIR 1923 Rang 188 (188) : 1 Rang 301 : 21Ci-.L.J. 920, Bhag^. Emperor. 
(It shoulfl not be a mere supplenicnt (o the trial Court’s judgment.) 

(’10) ..UR 1940 All 18 (19) ; I L R (1939) All 805 : 41 Cr.L.J. 220, Bansidhar v. 
Emperor. 

(’38) AIR 1938 Cal 522 (522, 523) : 39 Cr. L. J. 791, KaliCharan v. Brvja Kalli. 
(Appellate Court should not merely consider whether there are reasons lor differ- 
ing from trial Court’s judgnient.) 

(’21) AIR 1921 Lah 102 (103) :2 Lah 308:23 Cr.L. J.9, DaUp Singh v. Emperor. 
(’09) 9 Cri L Jour 528 (529) : 2 Ind Cas 225 (All), Shiam Lai v. Emperor. 

(’19) AIR 1919 Cal 008 (0C9):20 Cri h Jour 238, Kafihiddin Sarhar v. Emperor. 
(’28) AIR 1928 Lah 803 (803) : 29 Cri L .Tour 705, Qadir Bnhhsh v. Emperor. 
(’10) AIR 1910 All 180 (181) : 17 Cri L Jour 107, Sarwnn v. Emperor. 

(’10) AIR 1910 All 48 (49) : 17 Cri L Jour 401, Gayani v. Emperor. 

(’10) 11 Cr. L. .T. 331 (331, 332) : 5 I. C. 923 (Mad), Tit re Scpcrumal Udmjau. 
(’27) AIR 1927 Kag 88 (89) : 27 Cr. L. J, 1404, Maroli v. Ml. Eaea. Bai. 

(’20) AIR 1920 Pat 121 (122) : 21 Cr. L. J. CIS, Narain Prosad Bose v. Emperor. 
(’97) 1 Cal W N 109 (170), Knsimuddi v. Quccn-Emitrees. 

(’84) 1884 Pun Re No. 31 Cr, p. 50 (50), IJaldm Singh v. Emprees, 

(’,81) 1931 Mad W N 119 (120), ^Taniha Iteddi v. Emperor. 

{See (’22) 23 Cr. L. J. 378 (378):G7 Ind Cas 202 (202) (All), Snnchri v. Emperor. 
(Perfunctory judgment b.ad.)) 

[Sec also (’21) AIR 1921 OudU 102 (102) : 21 Oudh Cas 230, Madad Ali v. 
Emperor. (No proper consideration of case against one accused.) 

(’05) 10 Cal iv N sssis (xxxis), Bhagahat Singh v. Emperor. 

(’07) 0 Cr. L. J. 137 (137) (Lah), Mohammad Shah v. Emperor. (lYhcrc the 
appellate judgnient does not sliow that it has examined the evidence, it becomes 
necessary to examine the case in detail in rci’ision.)] 

7. (’37) AIR 1937 Pesh 88 (89) : ,39 Cri L Jour 337, Ahdul Wahid v. Emperor. 
(’28) AIR 1928 Lah 803 (603) : 29 Cri L .Tour 705, Qadir Bahsh v. Emperor. 

(’21) AIR 1921 Lah 102 (102, 103) : 2 Lah 308 ; 23 Cr.L. J.9, Dalip Singh v. Emperor. 
(’09) 9 Cri L ,Tour 528 (029) : 2 Ind Cas 225 (All), Shiam Lai v. Emperor. (The 

question is not about the length of the judgment but about the matter it contains.) 
(’05) 2 Cri L Jour 170 (171) : 32 Cal 178. Ekcoivri Mnhcrjcc v. Emperor, 

(1804) 1804 Suth W R Gap Cr C fS), Queen v. Jlurilnir Churen Singh. (Appellate 
Court confirming the decision of lower Court need not enter info prolix detail.) 
S. (’31) 1931 Mad W N 119 (119, 120), Maniha Rcddi v. Emperor. 

(’17) AIR 1917 Cal 285 (280) : 20 Cal W N 1290 (1300); 18 Cr. L. J. 294, Arindra 
Bajbanshi v. Emperor. 

(’19) AIR 1919 Cal C0S(009):20 Cr.L. .1.238(239), AT?/ /iladdinSnrA'nrv.E^jnpcror, 
(’10) AIR 1910 All 48 (49) : 17 Cri L Jour 401 (401), Gayani v. Emperor. 

S. (’40) AIR 1940 All 16 (19) : ILR (1939) AH 865 : 41 Cri L .Tour 220, Bansidhar 
V. Emperor. (It is not enough for the appellate Court to say that all points arising 
in case have been considered by Court below and have been correctly decided.) 
(’38) AIR 1938 Cal 522 (522) : 39 Cri L Jour 791, Eali Charan v. Priya Nath. 
-(’87) AIR 1937 Pesh 88 (89) : 39 Cri L Jour 337, Abdul Wahid v. Emperor. 
i’Zl) AIR 1937 Sind 20 (27) : 30 Sind L R 382 : 38 Cri L .Tour 303, Ghous Bux v. 
Emperor. (Appellate judgment should not be supplementary to the judgment of 
trial Court.) 

(’35) AIR 1935 Cal 310 (321, 322) : 02 Cal 749 : 30 Cr L J 982, Abdul Bahman v. 
Emperor. (If appellate Court can gather from judgment of lower appellate Court 
what its decision is that is snfiioien' ' 

(’24) AIR 1924 Lah 000 (001) : 25 Cn L Jour 113, Solhu v. Krishna Bam. 

(’21) AIR 1921 Lah 102 (103):2 Lah 308:23 Cr.L.J. 9, Dalip Singh v. Emperor. 

’23) AIR 1923 Lah 344 (344) : 26 Cri L Jour 240, Bahm Ali v. Crown, 

’08) 35 Cal 138 (140) ; 12 CalW N 134 ; 6 Cr.L.J. 427, Jamait Malliclc v. Emperor. 
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Note? 


It "^'as held in the foUo'ndng cases that there was no proper 
judgment where it simply stated ; 

1. “I have heard the appellant’s pleader, and have also gone through 

the evidence and road the judgment of the lower Court. • I do 
not see anj’’ reason to alter the finding of the lower Court.”^® 

2. “I see no reason to doubt the guilt of the accused. The appeal 

is rejected.”^^ 

3. “l can see no reason to suspect the evidence as regards the finding 

of the propert 5 \”^“ 

4. “Read proceedings. I see no reason for interfering with the 

decision or sentence. Api)eal dismissed.’’^® 

5. “After hearing the arguments of the pleaders for the appellants 

and examining the record, I am of opinion that the lower Court 
had ample ground for convicting the accused of rioting. I do 
not consider the sentence too severe.’’^'^ 

G. “I am satisfied that the judgment of the trial Court is 
substantially right.’’^'* 

7. “I see no reason to distrust tbe finding of tbe lower Court. The 
sentence passed, however, appears harsh. I reduce the term of 
imprisonment to fifteen days.’’^*^ 

a. “I agree with the lower Court that the opposite side is in 
cultivating possession of the same.’’^^ 

See also the undermentioned cases.^^'^ 

(’03) 7 Gal W N 30 (31, 32), BholanatU MtilUclc v. Emperor. 

[See however (’10) 11 Cri L Jour 331 (331, 332) : 5 Ind Gas 928 (Mad), In re 
Scpcruvial TJdayan. 

10. (’05) 10 Gal W N Ixvi (Ixvi), Sped Khan v. Abhoy Charan. 

[5ce also (’96) 23 Gal 420 (421), Girish Myli v. Queen-Empress. (In this case the 
judgment ran. . . “After reading the evidence and hearing the learned counsel for 
the appellant and the learned Government pleader I am convinced that the- 
Deputy Magistrate has decided the case rightly . . . .’’)] 

11. (’05) 9 Gal W N ccxlv (ccslv), Mohararscct v. Emperor. 

12. (’13) 14 Gri L Jour 570 (570) : 1 Upp Bur Eul 169 : 21 1.G. 170, Nga Po Han- 
v. Emperor. 

13. (’88) 1888 All W N 280 (230), Empress v. Sameshar. 

[See (’86) 1886 All W N 289 (289), Empress v, Blinjpal. (In this case the Judg- 
ment ran — “I do not find reason to interfere on behalf of any of the appellants' 
— The appeals are dismissed.’’)] 

14. (’95) 22 Gal 241 (243, 244), Earlcan v. Samshcr Mahomed. 

15. (’24) AIR 1924 Gal 537 (537) : 24 Gr. L. J .^11, Baishnav Charanv. Emperor.- 

16. (’86) 13 Gal 110 (111), In re Bam Das Maghi. 

17. (’21) AIR 1921 Pat 504 (504) ; 22 Gr. L. J. 656, Mangla Majhi v. Emperor.. 
17a. (’40) AIR 1940 All 18 (19) : I L E (1939) All 865 : 41 Gri L Jour 220, Ban- 

sidlmr v. Emperor. (It is not enough for appellate Gourt to say that all points 
arising in case have been considered by Gourt below and have been rightly decided.) 
(’40) AIR 1940 All 80 (81) : 41 Gri LJour 249,I?n7n Singh v. Emperor. (Appellate 
Gourt after heaving long arguments merely agreeing with what the trial Court said 
— Judgment not proper.) 

(’37) AIR 1937 Pesh 88 (89) : 39 Cr.D.I .ZZl ,AbdtClWahid\’. Emperor. (Appellate- 
judgment merely consisting of two -words — “Appeal rejected’’, — Judgment is not 
proper.) 

(’33) AIR 1933 Nag 328 (323) : 35 Gr. L. J. 136, Jodhi TJjjar Gond v. Emperor. 
(Judgment as follows — “I have gone through the record — The conviction under 
S. 419, Penal Code is sound — The fine of Es. 30 is very light — I sec no reason 
to interfere and dismiss the appeal.’’) 

(’17) AIR 1917 Oudh 113 (114) : 18 Gr. L. J. 649, Bansidhar v. Emperor. (Judg- 
ment as follows — “It is obvious that if one quarter of the evidence for the 
prosecution is true, and I see no reason to doubt that it is, the appellant is the 
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Evidence must ie discussed. — The law of appeal constitutes the 
appellate Court a Judge of facts as completely as the Court of first 
instance.^® It is the final Court on facts^® and the appellant is entitled 
to have an explicit opinion on the question of fact.®® It is, therefore, 
the duty of a Court of appeal to exercise an independent judgment in 
reviewing the evidence as weU as in determining questions of law or 
procedure.®^ 

The Court of appeal should discuss the evidence and probabilities 
arising from the circumstances of the ease ;®® the reason for the finding 


most proper person to be bound over under S. 110, Criminal Procedure Code” — • 
Held there is no proper judgment.) 

(’17) AIB 1917 Pat 592 (593) : 18 Cr. L. J. 994, Shco Narayan Raui r. JSmyeror. 
(Merely stating that a detailed judgment had been recorded by the trial Court 

• and that nothing had been urged in appeal which afiected the reason given for 
the conviction is no judgment at all.) 

(’16) Ain 1916 All 180 (181) : 17 Cr. L. J, 167 (167), Sartuan v. Emperor. (Judg- 
ment was as follows — “It has been shown to be necessary to bind these men over 
under S. 110, Criminal Procedure Code, and after hearing arguments on their 
behalf I ean find no reason whatsoever to interfere with the order ” — Held it is 
no judgment.) 

(’85) 11 Cal 449 (450), Kaviruddin Dai v. Sonalun Mandal. (In this case the 
judgment ran — "It is urged that the evidence is quite untrustworthy, and that, 
the decision should be reversed — The depositions have been gone through and 
commented on at considerable length — ^Appeal is dismissed.”) 

(’88) 15 Bom 11 (12), In re Shivappa. (In this ease the judgment ran — “The 
afiray was ... to be split up — There is no ground for doubting the justice of the 
Magistrate’s finding that the two appellants took part in the affray — The appeal 
is dismissed and the conviction and sentence are confirmed.”) 

(84) 2 Weir 536 (536), In re Samshir Ali Shah. (In this case the judgment ran 
— “If believed, the prosecution evidence is sufficient to warrant the conviction ; 
I decline to interfere.”) 

18. (’76) 1876 Pun Be No. 5 Or, p, 6 (7), Turin v. Croton. 

19. • (’24) AIR 1924 Pat 380 (381) ; 24 Ori L Jour 407, Jiwan Bant v. Emperor. 

20. ^24) AIR 1924 Cal 618 (619) :25Cr.L. J.1044, Inalulla Sarkar v. Emperor. 

21. (’38) AIR 1938 Cal 522 (522, 523); 39 Cri L Jour 791, Kali Oharan v. Priya 
Nath. (Appellate Court should not merely consider whether there are reasons for 
differing from trial Court’s judgment.) 

(’17) AIR 1917 Oudh 113 (114) : 18 Cri L Jour 649 (6-50), Bansidhar v. Emperor. 

(’16) AIB 1916 All 197 (197) : 17 Cri L Jour 309 (310) : 38 All 393, Lai Behari v. 
Emperor. (Appellate judgment must show on the face of it that the Judge has 
applied his mind to a consideration of the evidence on the record and of the 
pleas raised.) 

(’90) 1890 All W N 148 (148), Qticen-Empress v. Bishan. 

(’15) AIB 1915 Bom 139 (139) : 16 Cri L Jour 832, Devendra Shivapav. Emperor. 
[See also (’21) AIR 1921 Pat 487 (487), Harinath Chowdkri v. Emperor. 

(’95) 1895 Rat 826 (827), Empress v. Dagdu Gangaram.} 

22. (’37) AIB 1937 Nag 394 (395, 396): I L B (1938) Nag 157 ; 39 Cri L Jour 75, 
Baghunathmal Shermal v, Patiram Sada Bam. (A mere statement in the judg- 
ment that the appellate Court has gone carefully through the whole evidence and 
that there are many discrepancies in the depositions of witnesses is no discussion 
of the evidence at all.) 

(’19) AIB 1919 Pat 529 (530) : 20 Cr.L. J. 645 (647), Darogi Ghamar v. Emperor. 

(’24) AIR 1924 Pat 380 (361) : 24 Cri L Jour 407, Jivan Bavt v. Emperor. 

(’04) 1 Cri L Jour 305 (310, 311) ; 28 Bom 479 : 6 Bom L E 324, Emperor v. Bal 
Gangadhar Tilak. 

(’12) 13 Cr.L.J. 712 (712) : 16 Ind Cas 520 {'Hai),BalusuLakshmiyya r. Emperor. 

{'25) AIR 1925 Cal 266 (266) : 25 Cri L Jour 901, Gohar Ali v. Emperor. 

(’26) 27 Cri L Jour 114 (11^) • 91 Ind Cas 690 (Lah), Huramat Ali v. Emperor. 

^28) 29 Cri L Jour 1031 (1032) : 112 Ind Cas 359 (Lah), Dalxp Singh v. Emperor. 

(’72) 17 Suth 'W E Cr 59 (59, 60), In re Goomanee. (.An appellate Court is bound 
precisely in the same way as the Court of first instance to test the evidence 
extrinsically as well as intrinsically.) 


Section 
Note 7 
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Note 7 


[See (’27) AIR 1027 Lab 797 (798), Sardul Singh v. Emperor. 

(’24) AIR 1924 Pat ISl (182) : 24 Cri L Jour 181, Ditrga Singh v. Emperor. 
(Appellate judgment not referring to oral evidence but drawing inferences from 
documents and probabilities of case — Strong and legal reasons given for the 
conclusions — Judgment is not detective.)] 

23. (’25) AIR 1925 Lab G44 (G44) : 2G Cr. L. J. 1380 (1380), Thahur Singh v. 
Emperor. 

(’03) 7 Cal W N 30 (31), Bholanaih Mitllick v. Emperor. 

(’25) AIR 1925 Rang 112 (112) : 2 Rang 641: 26 Cr.L.J- 395, San Di/n v, Emperor. 
(Order of restriction under S. 7 of Burma Habitual Offender’s Restriction Act — 
Usual rules of procedure except ns suggested by S. 117, sub-s. (4) of tbe Cr. P. 0, 
apply ) 

(’07) 5 Or. L. J. 349 (350) : 5 C L J 452, Bupa Mandal v. Keshab Mandal. 

(’10) 11 Cr. L. J. 348 (349) : 37 Cal 194 : 5 I 0 999, Bam Lai Singh v. Bari 
Charan Ahir. 

(’12) 13 Cr. L. J. 48 (48) : 13 Ind Cns 288, (Ajmer-Merwava.) Mi. Swiya v. 
Lachmi Narain. 

[See also (’08) 8 Cr. L. J. 203 (205) : 35 Cal 718, Manariiddi v. Emperor. 

(’18) AIR 1918 Mad 814 (815) : 18 Cr. L. J. 752 (752), In re Ycerappa Naicl:. 
(’ll) 12 Cri L Jour 49G (496) : 12 Ind Cns 216 (Mad), Goripati Chelamiah 
V. Emperor.] 

23a. (’17) AIR 1917 Cal 792 (793) : 18 Cr. L. J. 698, Eohbat Ali v. Emperor. 
(Merely remarking that tbe evidence of tbe prosecution is on tbe wbole slightly 
stronger, and tbe story as regards probability is far more likely is not enough for 
conviction of accused.) 

24. (’25) AIR 1925 Mad 712 (712) : 26 Cr. L. J. 1039, In re Chinna Manihham. 
(’40) AIR 1940 Sind 113 (113, 114) : 41 Cri L Jour 724, Aldnl Karim v. Em- 
peror. (Order under S. 118 must contain a consideration of the case of each 
ticciiscd scptiujitclj*.) 

(’37) AIR 1937 Sind 26 (27):30 SLR 382:38 Cr. L. J. dGB.GhousbnxY. Emperor. 

(The same rule applies to oi'ders under S. 118.) 

(’18) AIR 1918 Mad 350 (351):19 Cr. L. J.200, Dahshinamurthi Bajali v. Emperor. 
(’21) AIR 1921 Oudb 102 (102) : 24 Oudb Cas 230, Sfadad Ali v. Emperor. 

(’24) AIR 1924 Cal 618 (619): 25 Cri L Jour 1044, Inatulla Sarhar x. Emperor. 
(’16) AIR 1916 Mad 1125 (1125):16 Cr.L.J, 496 (496), In re GheruhaihMammad. 
(’16) AIR 1916 Mad 732 (733) : 16 Cri L Jour 735, In re Bapit Naidu. 

(’ll) 12 Cri L Jour 43 (43); 9 Ind Cns 261 (Cal), Jaira Mohan v. Ahhil Chandra. 
(’17) AIR 1917 Cal 285 (286) : 20 Cal W N 1296 (1300) : 18 Cr. L. J. 294, Arindra 
Bajbanshi v. Emperor. 

(’07) 6 Cr. L. J. 427 (429) ; 35 Cal 138, Jamaif Mnlliclc v. Emperor. (The neces- 
sity is greater when a large number of persons are jointly proceeded against and 
directed to furnish security for good behaviour.) 

25. (’23) AIR 1923 Pat 368 (368) : 24 Cri L Jour 453, Nciea Lai Baix. Emperor. 
(’07) 11 Cal W N cxxxv (cxxxv), Noai v. Emperor. 

26. (’16) AIR 1916 All 43 (44) : 17 Cr. L. J. 353 (353), Bam Bharosex. Emperor. 
(’25) AIR 1925 Lab 644 (644) : 26 Cri L Jour 1380, Thalmr Singh x. Emperor. 

(In this case tbe judgment was, “Appellant absent, waited till 12 noon; I see no 
reason to interfere with tbe judgment of tbe lower Court.’’) 


should also be stated.^^ Tbe appellate Court should record a definite 
finding as to tbe guilt or innocence of tbe accused 

Case of each accused should he considered. — Where, there are 
more than one accused tbe appellate Court should discuss tbe evidence 
against each accused and give its finding as to tbe guilt or innocence 
of each accused.”^ 

Court hound to consider the case on merits even lohen accused is 
absent. — When tbe appeal is once admitted it cannot be disposed of 
summarily. If tbe appellant or bis pleader is absent, it is still tbe 
duty of tbe appellate Court to go through tbe record and write a 
judgment in accordance with law.“^ A judgment stating “No one 
appears; I see no reason to interfere. I dismiss tbe appeal,” has been 
held to be not a proper judgment.-® 
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It has been held that even where the counsel for appellant does 
not refer to the defence evidence the Court should consider it and give 
a decision."' 

Miscellaneous. — The appellate Court should give to the accused 
the benefit of doubt, if, on going through the records, it has reasonable 
doubts about the guilt of the accused."^ 

The judgment should be temperate, sober and not satirical.-® The 
Court should not give inconsistent findings.®® It is irregular to consider 
evidence not properly placed before the Court.®^ 

As to the power of the appellate Court to raise a plea of iwivate 
defence on behalf of the accused when he has not himself raised the 
point in the lower Courts, see the undermentioned case.®® 

An appellate judgment should not impute motives to the Judge or 
Llagistrate whose judgment is under appeal.®® 

8. Who can pronounce judgment. — There is nothing in this 
Code corresponding to 0. 20, n. 2 of the Civil Procedure Code. Where, 
after the hearing of a criminal appeal the Judge was transferred and 
he subsequently wrote the judgment and forwarded the same to his 
successor who pronounced it, it was hold that the judgment was 
passed without jurisdiction and should he set aside.^ 

As to whether judgments can he dictated, see S.0G7 Note 8. 

9. “ Other than a High Court.” — The provisions of this section 
apply only to subordinate Courts and not to the judgment of a High 
Court; the High Court can undoubtedly dismiss an ax)peal without 
giving reasons.* There is no provision in the Code requiring the High 

[Sec also (’23) AIR 1923 r.at 297 (298) : 26 Cri L .Tour 419, Kabir Shah v. Em- 
•peror. (Appellant absent — I’leader appearing after judgment signed — Appellate 
Court can do nothing.)] 

27. (’13) 14 Cr.L..T. 419(420); 40 Cal 376: 20 I.C. 403, Fidoi Ilosscm v. Emperor. 
[Sec (’17) AIR 1917 Oudh 323 (323) : IS Cr. L. J. 089 (089), Beni v. Emperor.] 

28. (’98) 1898 Pun Eo No. 0 Cr, p. 15 (17), Moula Bahsh v. Empress. 

(’83) 2 Weir 535 (535), Jit re Tahoob Sahib. 

[Sec (’17) AIE 1917 Cal 792 (793) : 18 Cr. E. J. 698, Kobbat AH v. Emperor.] 

29. (’12) 13 Cr. L .T. 259 (265) ; 14 I. C. 043 (LB), Emperor v, Thomas Bcllaho. 

30. (’12) 13 Cr. L. J. 595 (590) ; 10 I. C. 103 (Cal), Ambica Missir v. Emperor. 
{’13) 14 Cr. L. J. 295 (290) : 19 I. C. 951 (Cal), Baburam v. Emperor, [ll the find- 
ing of the .Sessions Court is inconsistent with his conclusion that would only be 
a ground for rehearing the appeal.) 

31. (’37) AIR 1937 Nag 394 (395) : ILE (1938) Nag 157 : 39 Cr. L. J. 75, Baglm- 
naihmal Shcrmal v. Palitam Sada Bam. (.Appellate judgment based on irrele- 
vant matters and entirely on police report — ^Appeal held should be re-heard.) 

(’16) AIR 1910 Cal 912 (913) ; 17 Cri L Jour 439 (440), Supcrinlcndant and 
Bcmcinbrancer of Legal -A ffairs v. Mon Mohan Boy. (It is irregnbar fora Judge, 
while dealing with connected criminal appeals to make cross-references to the 
evidences.) 

32. (’98) 21 All 122 (125, 120) : 1898 A W N 208, Qiiccn-Empress v. Timmal. 
(The appellate Court cannot raise such a plea.) 

33. (’83) 2 Weir r35 (535), In re Yalioob Sahib. 

Note 8 

1. (’31) AIE 1931 Cal G37{63S):3SCr,'L.J.Q0,JogcshChandra\-.SurendraMohan. 

Note 9 

1. (’33) AIR 1933 Pat 38 (40): 11 Pat 697: 34 Cr.L.J. 118, EnldipDasv. Emperor. 
’26) AIE 1926 Sind 275 (270): 20 Sind LE 82: 27 Cr.L.J. 343, Ztjearkav.Einpcror. 
’10) 11 Cri L Jour 348 (349) : 37 C.al 194 : 5 I C 999, Bam Lai Smgh v. Eari 
Charan Ahir. 


Section $2$ 
Notes 7-9 
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Notes 9-10 


Section $25 


Section $26 


Court aftor pronouncing a judgment in open Court to date and sign 
tbe same. 'Whore certain appeals "wore heard by a High Court Judge 
and judgments ■u-oro delivered in open Court and taken down by the 
judgment-writer, hut the judgments were not signed owing to the 
death of the Judge, it was hold that nevertheless the appeals should he 
deemed to have heen finally disposed of." 

10. Effect of non-obscrvance of the provisions of this section. — 
iSoo Section 537 Note 12. 


<425.''' (^) WJaenever a. case is decided on 
Order by Hifih Court appoal bv the Hicrli Court under 

to lower Court. tliis Chapter, it shall certity its 

judgment or order to the Court by wJiich the finding, 
sentence or order appealed against was recorded or 
passed. If the finding, sentence or order ivas recorded 
or passed by a Magistrate otlier tlian the District 
Magistrate, the certificate shall be sent througli the 
District Magistrate. 

(2) The Court to whicli the High Court certifies 
its judgment or order shall thereupon make such 
orders as are conformable to the judgment or order 
of the High Court; and, if necessary, the record shall 
be amended in accordance therewith. 


426.t (1) Pending any appeal by a convicted 
Suspension of sen- pei’son, tlio Appellate Court may, for 

rTicL^c'" ot"nVpciinn( veasous to be recorded by it in 
on bail. ing, order that the execution of the 

sentence or order aiipealed against bo suspended and, 
also, if he is in confinement, that he bo released on 
bail or on his own bond. 

(2) The power conferred b}' this section on an 
Appellate Court may be exercised also by the High 
Court in the case of any appeal by a convicted person 
to a Court subordinate thereto. 

( 3 ) When the appellant is ultimatelj' sentenced 
to imprisonment, jienal servitude or transportation, 
the time during which ho is so released shall be 
excluded in computing the term for which he is so 
sentenced. 

• 1882 : S. 425; 1872:5.299; 1861:5.406. 

11882 : 5.426; 1872:5.281; 1861:5.421. 

2. (’33) AIR 1933 All 40 (40,41): 55 All 132 : 34 Cr.L.J. 703, Prag Madho Singh 
V. Emiicror. 
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Synopsis 


1. Scope of the section. 

2. “Pending nn appeal.” 

3. “A convicted person.” 

4. “Appellate Court.” 

5. "Sentence.” 


5a. Suspension of sentence. 

6. Release on bail. 

7. High Court — Sub-section (2). 

8. Exclusion of time — Sub-s.(3). 


Oilier Topics (viisccUancotis) 


Applicability to appeals from orders 
under S. 107 or 118. Sec Note 3. 

Bail refused by appellate Court — High 
Court can grant. See Note 7. 

JDetention under S. 10, Reformatory 
Schools Act — Not sontonec. See Note 5. 

Leave to appeal to Pri^'y Council — No 
power to stay execution. See Note 4. 

Legislative changes. See Note G. 


Release and not mere suspension of 
sentence for exclusion of term. See 
Note 8. 

Release — Offence if bailable or not. See 
Note C. 

•Section 5C1A — Inherent jurisdiction of 
High Court pending appeal to Privy 
Council. See Note 7. 

Suspension of sentence by Court which 
passed it. See Notes 4 and 7. 

Suspension only by appellate Court and 
not other Courts. See Note 4. 


1. Scope of the section. — This section provides for the 
.suspension of sentences pending appeal and for release of the appellant 
on^bail. In Qncen -Empress v. Eokpi} Young, J., observed as follows : 


“Section 42G of the Criminal Procedure Code provides a procedure by which 
the appellate Court may, for special reason, order that the execution of the 
sentence or order appealed against be suspended ; and if the appellant is in 
confinement, that ho be released on bail or on his own bond. Such special provision 
is provided for special circumstances only and therefore is not generally applicable 
to all oases, seeing that in many cases (as in the case now under consideration) 
the appellant is in jail under a legal warrant, and cannot appear in any Court 
until such warrant is sot aside, and such warrant can be set aside only under some 
special provision such as that referred to in the special cases to which S. 426, 
Criminal Procedure Code, alludes.” 


2. “ Pending an appeal.” — The pendency of an appeal by a 
•convicted person is a condition precedent to the exercise of jurisdiction 
under this section.^ 

3. “A convicted person.” — It has been held by the High 
■Courts of Allahabad^ and Patna^ that the words “convicted person" 

Section 426 — Note 1 

1. (’91) 13 All 171 (188; : 1891 All W N 48 (FB). 

Note 2 

•1. (’30) AIR 1930 Pat 274 (275); 31 Cri L Jour 958: 9 Pat 131, Gharan Malito v. 
Emperor. (Person ordered to execute a bond under S. 118 is not a ‘convicted person.’) 
(’32) AIR 1932 Mad 720 (721): 56 Mad 149: 33 Cr.L. J. 826, Ptfebaiv. Muhavimad 
Atliam. (Words “pending any appeal by convicted person’’ govern whole section.) 

Note 3 

1. (’36) AIR 1936 All 107 (108) : 58 All 589 : 36 Cr. L. J. 155, Emperor v. Masuria. 
f Person bound over preferring appeal under S. 406 — S. 498 and not S. 426 applies 
— Sessions Judge can under S. 498 grant him bail — He cannot however under 
S. 426 suspend execution of lower Court’s order — Division Bench ruling.) 

ISee however (’32) AIR 1932 All 680 (681): 64 All 861:33 Cr.L. J. 731, Kativaroo 
Bai V. Emperor. (Order under S. 107 . — The words would include persons 
against whom order is made; even if this section does not apply, order can be 
made under S. 423 (1) (d) — Single Bench decision.) 

•(’34) AIR 1934 All 845 (845) : 57 All 264 : 36 Gr. L. J. 177, Darszi v. Emperor. 
(Though person imprisoned under S. 120 is not strictly speaking a convicted 
person, either S. 426 can be applied by anology or if it is inapplicable, order of 
release can be passed under S. 498 — Single Bench decision.)] 

2. (’30) AIR 1930 Pat 274 (275) : 9 Pat 131 : 31 Cr. L. J. 958, Charan MaMo v. 
Emperor. (Order under S. 118.) 


Section 526 
Notes 1-3 
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Section 526 
Notes 3-7 


mean persons convicted of an offonco and that this section would be 
inapplicable to the case of persons who are bound over. 

5. “Appellate Court.” — The only Courts wbicb have' power 
to suspend the oxeciition of a sentence or order under this section are 
the appellate Court and the High Court.^ So a sentence cannot bo 
suspended by the Court wbicb passed it“ or a Court to wbicb the 
appeal does not lio.^ It lias been held that the Privy Council, in an 
application for leave to appeal to itself, is not a Court of criminal 
aiipcal, and cannot staj^ execution of Ibc sentence,'* 

5. “ Sentence.” — An order of detention by a District Magistrate 
under S. 10 of the Ecfonnatory Schools Act in lieu of a sentence of 
imprisonment is not a sentence within the moaning of this section. An 
appellate Court, therefore, has no power to suspend operation of such 
order.* 

5a. Suspension of sentence. — An order of suspension of 
sentence should only bo passed when very special cause is shown, for 
the result of suspension of sentence is that if the appeal finally fails, 
the convicted person only serves the original period of bis sentence 
less the period of suspension.* see Note 8. v 

6. Release on bail. — Under the Code of iSGl, a convicted person 
could bo released on bail, only if the offence of wbicb be was convicted 
was a bailable offence.* But now, the appellate Court can release the 
accused on bail whether the offence is bailable or not.^ See also 
sections dOG to 493. 

7. High Court — Sub-section (2), — Sub-section (2) confers 
on the High Court the same powers ns it confers on an appellate Court. 
The High Court can exorcise this power, even after the appellate Court 
rejects an application under this section, though in such cases it would 
exercise it only if the order of the appellate Court is manifestly wrong 
or where no discretion has boon exercised at all. The High Court has 

Note 4 

1. (’91) 2 "Weir 530 (530), Corernment Pleader v. Kodu ]\[oidin Powlhcr. 

(’09) 12 Suth W B Cr 47 {-17, 48) : 3 Beng L E App 50, In rc Kishen Soondcr, 

2. (’G8) 4 Jlnd H C R App i (ii). 

(’69) 12 Suth W E Gr 47 (47) : 3 Bong L E App 50, In rc Kishen Soondcr, 

[Sec however (’81) 7 Cal LE 393 (395), In rc Ohhoi/ Kumar. (Bail granted by Court 
passing sentence to enable accused to appeal — Legality of sentence not aSected.)] 

3. (’91) 2 Weir 53G (530), Government Pleader v. Kodu Moidin Powthcr. 

4. (’15) AIR 1915 P C 29 (30) : 42 Cal 739 : IG Cri L Jour 494 : 42 Ind App 133 
(P C), Balmulcund v. Emperor. 

Note 5 

1. (’15) AIR 1915 Mad 10G7 (1008) ; 16 Cr.L.J. 134, Emperor Krishna Panda^ 
ram. 

Note 5a 

1. (’26) AIR 1926 Nag 279 (280) : 27 Cri L Jour 319, Shcilch Karim v. Emperor. 

Note 6 

1. (1865) 3 Suth W E Cr 57 (57), Queen v. Sloorali Kinlcur Moohcrjcc. (The 
sentence however could be suspended in case of non-bailablo offence.) 

2. Sec (’36) AIR 1936 All 656 (656) : 37 Cri L Jour 1017, Dhanpal v. Emperor, 
(Considerations that might weigh when bail should or should not be granted.) 
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unfettered powers to grant bail, yet in exercising these powers it ought Section 42B 
to have regard to the limitations imposed on lower appellate Courts.^ Notes 7-8 

On the question whether the High Court can suspend the execution 
of sentence’ or grant haiP pending the hearing of an appeal to the 
Privy Council, against its own sentence, it has been held that it can 
do so under its inherent iurisdietion under S. 5G1A. 

8. Exclusion of time — Sub-section (3). — Under suh-s. (3), 
when the appeal fails, the time during which the accused is released 
under this section should he excluded in computing the term of which 
he is sentenced. But it is only when he is released and not where his 
sentence has been suspended that the term is to he excluded.^ 

The sub-section does not mean that the period during which a 
person is released under this section should he excluded from the term 
of punishment to which he has been sentenced. What the sub-section 
means is that in calculating the term, the period of release should ho 
left out of account.- 


427.== When an appeal is presented under Section ^21 
Arrest of accused in Section 417, the High Court may- 
appeal from acquittal, jssue a Warrant directing that the 

accused he arrested and brought before it or any 
subordinate Court, and the Court before which he is 
brought may commit him to prison pending the 
disposal of the appeal, or admit him to bail. 

1. Scope of the section. — This section was added to the Code 
in 1832. Even before it was added it was held that the High Court had 
the power to re-arrest the accused pending the disposal of an appeal _ 

• 1882 ; S. 427; 1872 and 1861 — Nil. 

Note 7 

1. (’26) AIR 1926 Nag 279 (280) : 27 Cri L Jour 319, ShailcU Karim v. Emperor, 

2. (’24) AIR 1924 Cal 545 (552) : 26 Cri L Jour 52, Barendra v. Emperor. 

3. (’27) AIR 1927 AH 97 (98) : 49 All 247 : 27 Cri L Jour 1377, Ram Saroop v. 

Emperor, (Inherent power to grant bail should be exercised where the sentence 
would expire before the Privy Council appeal can be disposed of.) 

[See however (’37) AIR 1937 Nag 181 (182) : 38 Or. L. J. 384 : ILR (1937) Nag 236, 

Bashiruddin Ahmed v. Emperor. (High Court has no power to grant bail before 
appeal to Privy Council is filed.)] 

See also S. 498 Note 4 and S. 661A Note 5. 

Note 8 

1. (’91) 2 Weir 536 (537), Government Pleader v.Kodu Moidin Eoiuther, 

'2. (’36) AIR 1936 All 12 (13) : 36 Cri L Jour 1479, Narain Singh v. Emperor. 

(The period during which a person is released on bail cannot reduce the term of 
sentence.) 

(’34) AIR 1934 All 84-5(845,846): 57 All 264: 36 Cr.L.J. 177, Darsav.Hmpcror. (Do.) 

[See also (’36) AIR 1936 All 107 (109) : 58 All 589 : 36 Cri L .Tour 155, Emperor 
V. Masuria. (Person bound over released on bail under S. 498 — Period of 
release should be excluded in calculating the term.)] 
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Section 527 
Note 1 


against his acquittal.^ This section only gives statutory efifect to that 
power.” 


Section 528 


-428/’' 111 dealing -with any a]Dpeal under 

Appellate Court may tliis Chapter, the Appellate Court, 
or direct it to be taken, il' it tliiiiKs adclitionai evideiice to 
he necessary, shall record its reasons, and may either 
take such evidence itself, or direct it to he taken hy 
a Magistrate, or, when the Appellate Court is a High 
Court, hy a Court of Session or a Magistrate. 

(2) When the additional evidence is taken hy 
the Court of Session or the Magistrate, it or he shall 
certify such evidence to the Appellate Court, and 
such Court shall thereuxion proceed to dispose of the 
axDpeal. 

(3) Unless the Apx^ellate Court otherwise directs, 
the accused or his xdeader shall he xmesent when the 
additional evidence is taken; hut such evidence shall 
not he taken in the presence of furors or assessors. 

* Code of 1882 : S. 428 — Same. 


Code of 1872 : S. 282, paras. 1, 3 and 4. 

2S3. In any case in which an appeal lias been allowed, the appellate Court, 
t n if it thinks further inquiry or additional evidence upon 

upon the guilt or innocence of the 
‘ . •' appellant to be necessary, may cither make such further 

cnqmry. inquiry and take such additional evidence itself, or may 

direct such inquiry to be made and additional evidence to bo taken. 


When the evidence has not been taken before itself, the result of the further 
inquiry and the additional evidence shall be certified to the appellate Court, and 
such Court shall thereupon proceed to dispose of the appeal. 

Unless the appellate Court otherwise directs, the presence of the appellant 
may be dispensed with when the further inquiry is made or evidence taken. 


Code of 1861 ; S. 422. 


4:22. In any case in which an appeal has been allowed, it shall be competent 
. ... p , to the appellate Court, if it think further enquiry or addi- 

Aype ate nur ^jonal evidence upon any point bearing upon the guilt or 
may d^rcct further i„noccnco of the accused to bo necessary, to direct such 
enquiry, < x. enquiry to be made and additional evidence to be taken. 

The result of the further enquiry and the additional evidence shall be certified to 
the appellate Court, and the appellate Court shall thereupon proceed to pass such 
judgment, sentence, or order as to such Court shall seem right. 


Section 427 — Note 1 

1. (’79) 2 All 340 (341, 342) (FB), Empress of India v. Mangu. 

■(’76) 1 Cal 281 (282), Queen v. Gobind Tcioari. 

[Sec (1865) 3 Suth W E Cr 4 (5), Queen v. Madarec Ghoioheedar.'] 

[See also (’69) 1869 Rat 17 (18), Beg. v, Qopala Shim, 

(’79) 2 All 386 (389), Empress of India v. Karim BahsU."] 

2. (’87) 9 All 628 (529) : 1887 AWN 166, Queen'Empress v. Qobardhan. 
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(4) The taking of evidence under this section Seotion 428 
shall he subject to the provisions of Chapter xxv, as 
if it were an inquiry. 

Synopsis 

1. Legislative clianges. 7. “ Shall certify such evidence to 

2. Scope and object of the section. the appellate Court, etc. 

Sub -clause (2). 

3. “Appeal under this chapter.” Presence of accused while addi- 

4. “ If it thinks additional evidence tional evidence is taken — Sub- 

to be necessary.” clause (3). 

5. “ Shall record its reasons.” 9. Procedure in taking additional 

6. “Direct it to be taken by a evidence — Sub-clause (4). 

Magistrate.” 10. Appeal or revision. 

- • . Other Topics (miscellaneous) 

Act 11 of 1846 and rules — Further evi- Judgment after additional evidence — 
denoe by High Court on appeal from Original or appellate — Legislative 

Agent of Mewar Estates. See Note 3. changes. See Note 10. 

Additional evidence and Ss. 195 and “Necessary” — Explained. See Note 4. 

476. See Note 9. No evidence at all — Section inapplicable. 

Additional evidence not to fill up gap in See Note 4. 
prosecution case. See Note 4. No record of reasons. See Note 5. 

Additional evidence or remand under No reference to police for further inves- 
S. 423. Sea Notes 4 and 6. tigation. See Note 6. 

Additional evidence — Where formal No report or finding. Sea Note 6. 
proof is wanted. See Note 4. Object of record of reasons. See Note 5, 

Chemical examiner’s report— No order Object of the section. See Notes 2 and 4. 
as to its admission — Nor record of Order for further evidence — Withdrawal 
reasons — Efiect. See Note 6. ofappeal and cancellation of order. See 

Discretion in taking additional evidence. Note 10. 

See Note 4. Presence of accused — Legislative 

Disposal of appeal by appellate Court changes. See Note 8. 
itself after fresh evidence. See Note 7. Proceedings where additional evidence 
Examination of accused after additional taken. See Notes 2 and 3. 
evidence. See Note 9. Proof of sanction under k 196 — Not 

Inapplicable to S. 125. See Note 3. proper. See Note 2. 

Inapplicable to S. 437. See Note 3. Record of reasons — ^Legislative changes. 

Inapplicable to S. 476B. See Note 3. See Note 5. 

Inherent power of supplementing evi- Sections 540, 375 and 439 — 0. 41, R. 27, 
dence under S. 476B. See Note 3. ' Civil Procedure Code. See Note 2. 

1. Legislative changes. — Under the Code of 1872, additional 
evidence could be taken only upon any point “ bearing upon the guilt 
or innocence of the appellant.”^ These words were omitted in the 
Code of 1882. 

2. Scope and object of the section. — This section is analogous 
to 0.41, R.27 of the Civil Procedure Code, and enables the appellate 
Court to take additional evidence,^ but having regard to the difference 

Section 428 — Note 1 

1. (’75) 23 Suth W R Cr 34 (35), Sheikh Mohamad Golah v. Mohabeer 'Singh, 

(Thus evidence as to place of assault was held to have no bearing on the merits 
of the case and the appellate Court was directed to decide the case on the evi- 
dence already before it.) 

Note 2 

1. (’33) Am 1933 Cal 364 (365) : 60 Cal 814 : 34 Cri L Jour 320, Amarchand v. 

Emperor, (No question of taking additional evidence but one of referring certain 
matter to Local Government under ordinance (10 of 1932) B. 48 (2) — S. 428 
Cr. P. C., is inapplicable.) 

(’28) AIR 1928 Bom 241 (242) : 52 Bom 686 : 29 Cr.L.J. 990, Bansi Lai v.Hwpcror. 

(Evidence was admitted as there was no question of surprise in this case.) 

2Cr.l47. 
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against his acquittal.^ This section only gives statutory effect to that 
power." 


428.''' ( 1 ) In dealing with any appeal under 

..k/C!,' the Appellate Court, 
or direct it to be taken. 11 it tuinKs additional evidence to 
he necessary, shall record its reasons, and may either 
take such evidence itself, or direct it to he taken by 
a Magistrate, or, when the Appellate Court is a High 
Court, by a Court of Session or a Magistrate, 

( 2 ) When the additional evidence is taken by 
the Court of Session or the Magistrate, it or he shall 
certify such evidence to the Appellate Court, and 
such Court shall thereupon proceed to dispose of the 
appeal. 

( 3 ) Unless the Appellate Court otherwise directs, 
the accused or his pleader shall be present when the 
additional evidence is taken; but such evidence shall 
not be taken in the presence of jurors or assessors. 

* Code of 1882 ; S. 428 — Same. 


Code of 1872 : S. 282, paras. 1, 3 and 4, 

282. In any case in which nn appeal has been allowed, the appellate Court, 

Avvcllaic Court may ll!l!!lp 
viakc or direct further 


any point bearing upon the guilt or innocence of the 
appellant to be necessai'y, may either make such further 


enquiry. 

direct such inquiry to be made and additional evidence to be taken. 


inquiry and take such additional evidence itself, or may 


When the evidence has not been taken before itself, the result of the further- 
inquiry and the additional evidence shall be certified to the .appellate Court, and 
such Court shall thereupon proceed to dispose of the appeal. 

Unless the appellate Court otherwise directs, the presence of the appellant 
may be dispensed with when the further inquiry is made or evidence taken. 


Code of 1861 : S. 422. 

422. In any case in which an appeal has been allowed, it shall be competent 
Avvcllatc Court appellate Court, if it think further enquiry or addi- 

may direct further evidence upon any point bearing upon the guilt or 

cnouirv cOc innocence of the accused to be necessary, to dii-ect such 

^ ' ' ' enquiry to be made and additional evidence to be taken. 

The result of the further enquiry and the additional evidence shall be certified to 
the appellate Court, and the appellate Court shall thereupon proceed to pass such 
judgment, sentence, or order as to such Court shall seem right. 


Section 427 — Note 1 

1. (’79) 2 All 340 (341, 342) (FB), Emiyrcss of India v. Mangu. 

•(’76) 1 Cal 281 (282), Queen v. Gobind Tewari. 

[See (1865) 3 Suth W R Cr 4 (5), Queen v. Madarce Chotvlicedar.} 

[See also (’69) 1869 Rat 17 (18), Beg. v, Qopala Shim. 

(’79) 2 All 386 (389), Empress of India v. Karim Balcsli.'] 

2. (’87) 9 All 528 (529) : 1887 AWN 156, Queen-Empress v. Gobardhan, 
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■ (4) The taking of evidence under this section 
shall he subject to the provisions of Chapter sxv, as 
if it were an inquiry. 


Synopsis 


1. Legislative changes. 

2. Scope and object of the section. 

3. “Appeal under this chapter.” 

4. “ If it thinks additionalevidence 

to be necessary." 

5. “ Shall record its reasons.” 

6. “Direct it to be taken by a 

Magistrate.” 


7. “ Shall certify such evidence to 

the appellate Court,” etc. — 
Sub-clause (2). 

8. Presence of accused while addi- 

tional evidence is taken^ — Sub- 
clause (3). 

9. Procedure in taking additional 

evidence — Sub-clause (4). 

10. Appeal or revision. 


Other Topics (miscellaneous} 


Act 11 of 184G and rules — Further evi- 
dence by High Court on appeal from 
Agent of Mewar Estates. See Note 3. 
Additional evidence and Ss. 195 and 
476. See Note 9. 

Additional evidence not to fill up gap in 
prosecution case. See Note 4. 
Additional evidence or remand under 
S. 423. See Notes 4 and 6. 

Additional evidence — Where formal 
proof is wanted. See Note 4. 

Chemical esarainor’s report — No order 
as to its admission — Nor record of 
reasons — Effect. See Note 5. 
Discretion in taking additional evidence. 
See Note 4. 

Disposal of appeal hy appellate Court 
itself after fresh evidence. See Note 7. 
Esamination of accused after additional 
evidence. See Note 9, 

Inapplicable to S. 125. See Note 3. 
Inapplicable to S. 437. See Note 3. 
Inapplicable to S. 47GB. See Note 3. 
Inherent power of supplementing evi- 
dence under S. 476B. See Note 3. 


Judgment after additional evidence — 
Original or appellate — Legislative 
changes. See Note 10. 

“Necessary” — Explained. See Note 4. 
No evidence at all. — Section inapplicable. 
See Note 4. 

No record of reasons. See Note 5. 

No reference to police for further inves- 
tigation. See Note 6. 

No report or finding. See Note 6. 

Object of record of reasons. See Note 5, 
Object of the section. See Notes 2 and 4, 
Order for further evidence — Withdrawal 
ofappeal and cancellation of order. See 
Note 10. 

Presence of accused — Legislative 
changes. See Note 8. 

Proceedings where additional evidence 
taken. See Notes 2 and 3. 

Proof of sanction under S. 196 — Not 
proper. See Note 2. 

Record of reasons — ^Legislative changes. 
See Note 5. 

Sections 640, 375 and 439 — 0.41, R. 27, 
Civil Procedure Code. See Note 2. 


Section 423 
Notes 1-2 


1. Legislative changes. — Under the Code of 1872, additional 
evidence could be taken only upon any point “bearing upon the guilt 
or innocence of the appellant.”^ These words were omitted in the 
Code of 1882. 

2. Scope and object of the section. — This section is analogous 
to 0 . 41, B. 27 of the Civil Procedure Code, and enables the appellate 
Court to take additional evidence,^ but having regard to the difference 

Section 428 — Note 1 

1. (’75) 23 Suth W E Cr 34 (35), Sheikh Mohamad Golah v. Mohdbeer 'Singh. 
(Thus evidence as to place of assault was held to have no bearing on the merits 
of the case and the appellate Court was directed to decide the case on tho evi- 
dence already before it.) 

Note 2 

1. (’33) AIR 1933 Cal 364 (365) : 60 Cal 814 : 34 Cri L Jour 320, Amarchand v. 
Emperor. (No question of faking additional evidence but one of referring certain 
matter to Local Government under ordinance (10 of 1932) S. 48 (2) — S, 428 
Cr. P. C., is inapplicable.) 

(’28) AIR 1928 Bom 241 (242) : 62 Bom 686:29 Cr. L. J. 990, Bansi Lai v. Emperor. 
(Evidence was admitted as there was no question of surprise in this case.) 

2Cr.l47. 
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Section’ 528 in language between the two sections the decisions passed under the 

Note 2 Civil Procedure Code are not a trustworthy guide in interpreting this 

seetion.^“ In this Code itself there are other sections which empower 
Courts to take additional evidence. See sections 640, 375 and 439. 

The object of the section is to see that justice is done between 
the prosecutor and the person prosecuted.^ The object is also “the 
prevention of a guilty person’s escape through some careless or ignorant 
proceedings of a Magistrate or the vindication of a wrongfully accused 
Iverson’s innocence, where the same carelessness or ignorance has omitted 
to record circumstances essential to the elucidation of truth.’ In 
V aradarajuhi v. Bvi'pcror,^ Wallis, C. J., observed ; 

“It would not be creditable to the administration of justice or in 

accordance with modern ideas on the subject that a conviction or a charge 

if otherwise sustainable should bo upset owing to a misconception on the part of 
the prosecution as to the proper mode of proving a statutory requisite [sanction 
of the Local Government under S. 196], not affecting the merits, a misconception 
which was shared by the trial Magistrate.” 

Another reason for the enactment of this section is to save public 
time by taking only the additional evidence necessary instead of 
remanding the whole case for examining once again the witnesses 
already examined.'’ 

The additional evidence can be taken in appeals against conviction 
or appeals against acquittal.*’ It can be taken for the prosecution or 
for the defence.^ Section 307 provides that the High Court has, in 
proceedings under that section, all the powers of an appellate Court. 
The High Court can, therefore, on a reference under S. 307, call for 
further evidence under this section.® 

Section 439 also provides specifically that the High Court in 
revision may exercise the powers under this, section.® 

la. (’28) AIR 1928 Mad 1174 (1175) : 30 Cr.L.J. 133, Suhramania Iyer v. Emycror. 
(This section is not limited to reception of merely formal evidence.) 

2. (’2G) AIR 1926 Lah 309 (310) : 7 Lah 148 : 27 Cr. L, J. 463, Dulla v. Emycror. 
(Evidence necessary for correct finding — Action under this section is justified.) 

(’25) ME 1925 Pat 450 (452) : 4 Pat 204 : 27Cr.L. J. 524, Gtihi Mia7i v. Emperor. 

3. (’72) 18 Suth W E Cr 31 (32) : 9Beng L E App 31, In re Uclai Chand Mulilio- 
padhya. 

(’25) AIB 1925 Pat 526 (528) : 26 Cri L Jour 1171, Alctar H^issam v. Emperor. 

4. (’20) AIE 1920 Mad 928 (929);42 Mad 885:20 Cr.L.J. 455 (SB). (Before exercisinp 
its power under this section the Court must be satisfied that the case is one o 
formal proof only.) 

5. (’IS) AIR 1918 All 133 (134) : 19 Cri L Jour 485, Ishwar Prasad v. Empei'or 
[Sec (’35) AIE 1935 Nag 125 (127) : 31 Nag L E 246 : 36 Cri L Jour 740, Potram 

V. Emperor. (If appellate Court considers additional evidence necessary, it 
should proceed under this section — It cannot order a re-trial with the condition 
thaPthe evidence already on record should be taken into consideration,)] 

6. (’14) AIR 1914 Mad 628 (631) : 38 Mad 1028 : 15 Cri L Jour 236, In re Sinnu 
Goundan. 

7. (’25) AIR 1925 Mad 106 (109, 111) : 25 Cr.L.J. 401, In re Narayana Mcnon. 
(’28) AIR 1928 Mad 1174 (1175) : 30 0i\ L. J. 133, Suhrajnania Iyer v. Empo'or. 

8. (’29) AJR 1929 Cal 244 (246) : 56 Cal 566 : 30 Cri L Jour 1031, Eebendra 
Narayan v. Emperor, 

(’73) 20 Suth W R Cr 1 (5), Qzicen v. Koonjo, 

See also S. 307 Note 14. 

9. (’35) AIR 1935 Pat 208 (209) : 14 Pat 455 : 36 Cri L Jour 1048, Bal Eislmn 
Das V. Emperor. 
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See also the case cited below 

3. “Appeal under this Chapter.” — The powers under this 
section can be exercised only where, firstly there is an appeal and, 
secondly the appeal is one under this Chapter (chapter XXXl). A 
proceeding under s. 125 of the Code is not an appellate proceeding and 
consequently this section does not apply.^ A proceeding under S.437 
of the Code is one in revision and this section has no application to 
such a proceeding also.’ An appeal under S.47CB of the Code is one 
under chapter xxxv and not under this Chapter and consequently 
this section does not applj’.^ It has, however, been held in the under- 
mentioned cases'* that independently of this section the appellate Court 
in an appeal under S. 47GB, has an inherent power to itself tahe evidence 
and complete an enquiry which it finds to be incomplete. See also 
section 47GB Note 4. 

An appeal under S. 250, sub-s. (3), must he considered to ho one 
under this chapter inasmuch as the forum of such an appeal is to 
he ascertained only by virtue of the provisions of this chapter; the 
appellate Court may, therefore, record additional evidence iii such cases.'’ 

It has been held by the Oudh Chief Court that in an appeal to 
the Sessions Court from the judgment of an Assistant Sessions Judge, 
the former has no power under tin's section to record additional evidence 
or to direct such evidence to bo taken and that the language of sub-s. (l) 
shows that it is only when a Sessions Court is sitting to hear an appeal 
from a judgment of a Jlagistrate that it has got such power.®'' 

It has been held in the undermentioned case® that s. 4 of Act xi 
of 184G read with E. 44 of the Rules under that Act, empowers the High 
Court to resort to this section in appeals against convictions by the 

10. (Mo) AIR 1940 Oudh 390 (397) : 41 Cri L Jour 725 ; 189 Ind Cas 258 (259), 
Emycror v. jtladho Singh. (Appellate Magistrate passing order that before giving 
decision evidence of certain witnesses is to be recorded — Decision given without 
recording such evidence — Procedure held irregular.) 

Note 3 

1. (’19) AIR 1919 Pat 171 (172) : 20 Cri L Jour 221, Sit. Narain v. Emycror. 

2. (’07) G Cri L Jour 357 (358) ; C C L J 251, Sloni Slohim v. Ishwar Chundcr' 
(’82) 1882 All W N 140 (147), Empress v. Sameallia. 

3. (’28) AIR 1928 Mad 391 (392) : 61 Mad 003 : 29 Cri L Jour U5,Sa7nirannia 
Nainar v. Pcriasicami Naidic, 

(’10) 11 Cr.L.J. 280 (281) : 33 Mad 90 : 5 I. C. 881, Krishna Bcddy v. Einperor. 
(Case under old S. 195, sub-s. (6).) 

(’07) 5 Cr. L. J. 288 (289) : 30 Mad 311 : 17 M L J 123 : 2 M L T 84, Bama Ejer 
V. V onhaiachala Padayachi. (Do.) 

4. (’31) AIR 1931 Lah 701 (702) : 13 Lah 342 : 33 Cri L Jour 178 {PB),Dhanpai 
Bai V. Balah Bam, 

(’31) AIR 1931 Sind 115 (115) : 25 Sind L R 08 ; 33 Cri L Jour 43, Bamchand 
Bansi Bam v. Lila Barn. 

(’21) AIR 1921 Mad 453 (454) ; 44 Mad 47 : 22 Cri L Jour 372, In re Sulhasari. 
(It was also held that an application against an order granting sanction was not 
an appeal.) 

5. (’30) AIR 1930 Mad 483 (484) : 53 Mad 688 : 31 Cr L J 602, SeeniaJi Naidu 
V. Abdul Wahab. 

5a.(’35) AIR 1935 Oudh 402 (403) : 36 Cri L Jour 844, Hori Lai v. Emperor. 

6. (’16) AIR 1916 Bom 313 (314, 315) : 17 Cri L Jour 533, Emperor v, Khalpa 
Banchod. 


Section ^28 
Notes 2-3 
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Section 528 
Notes 3-5 


Agent of the Mewar Estates in West Khandesh. See also the under- 
mentioned case.^ 

5. “If it thinks additional evidence to he necessary.” — It 
has been held in the undermentioned cases, ^ that the power to take 
additional evidence should not be exorcised for the purpose of filling a 
gap in the prosecution case w’hen the necessary evidence was available 
to the prosecution at the hearing and ought to have been produced 
then. In Vavadarajaln Naidu v. Emperor,^ Wallis, C. J,, has held 
that action can be taken under this section to .supply a defect in formal 
proof but that before additional evidence is allowed the Court should 
be satisfied that the case is one of formal proof only. In the cases 
cited below,® it has been held that it is not correct to hold that the 
l^rovisions of the section are to be invoked only for sui^plying formal 
proof. In Akhtar Hussain v. Emperorf Macpherson, J., observed as 
follows ; 

‘‘Inindia the onvs is placed on tbeCourt not merely to listen to the evidence, 
but to inquire to the utmost into the truth of the matter, and so to secure justice. 
Accordingly if any restriction is to be q)lnced upon the power conferred on the 
appellate Court by S. 428, it certainly cannot be that negligence or inadvertence 
on the part of the prosecution is to be allowed to effect a miscarriage of justice; on 
the contrary the enactment is, like the other provisions referred to, directed to 
the attainment of justice even at a late stage in the proceedings, by the introduction 
of further materials which the Court judges to bo essential to a just decision of 
case. The conditions for the exercise of the power arc sot out in the section itself, 
and within these limits it is contemplated that the power will bo exercised .... 

7. (’.34) AIR 1934 Idad 55 (39): 57 Mad 259: 35 CriL Jour 511, Mahomed Naina 
Marihayar v. Ahmad. (Appeal to High Court from order under S. 19 ofEugitive 
Offenders Act, 1881 — High Court can direct additional evidence, though Act 
does not define powers of appellate Court.) 

Note 4 

1. (’37) AIR 1937 Jfad 181 (181, 182) : .38 Cr. L. J. 257, In re Hannmanthappa. 
(The object of ,S. 428, Criminal P. G., is not for the purpose of enabling the prose- 
cution to produce evidence which could easily have been produced at the first 
trial — It is not to enable the prosecution having failed once to have an opportu- 
nity of trying the case all over again.) 

(’35) AIR 19.35 Oudh 402 (404) : 30 Cr. L. J. 844 : 11 Luck 231, Eori Lai v. 
Emperor. (If the Government Plc.ader takes upon himself the responsibility of 
not producing a certain eye-witness, then it is not the duty of the appellate Court 
to fill up the gap in the prosecution evidence by summoning that witness.) 

(’35) AIR 1935 JIad 325(32G);37Cr.L.J.99, In reUnited Motor Finance Co. Ltd. 
(’25) AIR 1925 Lab 85(8G):5 Lab 404:26 Cr.L.J. 320, Empcrorv.JaswantBai & Co, 
(’82) 5 All 217 (221) : 1882 AWN 227, Empress of India v. Fateh, 

(’74) 21 Suth W E Cr 13 (14), Queen v, Madhuh Chnndcr Girt. 

(’13) 3G Mad 457 (4G7) : 12 I. C. 961 : 12 Cr. L. .7. 585, Jeremiah v. Fas. 

(’20) AIR 1920 Mad 928 (932, 933) : 42 Mad 885 : 20 Cr, L, J. 455 (SB), Varada- 
rajuln Naidn v. Emperor. (Per Sadasiva Iyer, J.) 

[See (’28) AIR 1928 Bora 241 (242) : 52 Bom G8G : 29 Cr. L. J. 990, Bansilal v. 
Emperor.'] 

2. (’20) AIR 1920 Mad 928 (929) : 42 Mad 885 : 20 Cr, L. J. 455 (SB). 

3. (’25) AIR 1925 Mad lOG (109, 111): 25 Cr. L. J. 401, In re Narayana Meno7i, 
(’28) AIR 1928 Mad 1174 (1175): 30 Cr. L. J. 133, Snbramania Ayyarv. Emperor. 

[See also (’30) AIR 1930 Mad 854 (855) : 54 Mad G3 : 32 Cri L Jour 109, Eonda 
Eeddi v, Mangala Bahanna. (Additional evidence which will explain, clear up 
or perhaps supplement evidence in support of a charge which has resulted in a 
conviction, can bo taken.) 

(’2G) AIB1926Lah309(309, 310): 7 Lab 148: 27 Cr.L.J. 463, Dullax. Emperor.] 

4. (’25) AIR 1925 Pat 52G (528, 629) : 26 Cr.L.J. 1171. 
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tbo appollnte Court is by no means conilcmncd to countenance a miscarriage of 
justice because tbc prosecutor or even tbe trial Court fails to realize tbe necessity 
of bringing certain evidence on tbe record, even if that evidence is not purely 
formal.” 

In tbe undermentioned Madras case^ it has been explained 
that tbe word “necessary” does not imiiort that it is impossible to 
pronounce judgment without tbe additional evidence. There may be 
many cases where judgment can bo pronounced without any additional 
evidence, but there are cases where it is necessary as a general measure 
of justice to record additional evidence. 

The necessity for taking additional evidence under this section 
must be determined on the particular facts of each case.*’ But it has 
been held that the necessity for additional evidence must be apparent 
from the record in the case and must not be derived from external 
information.*’*' The discretion vested in tbe Court of appeal should not 
be exercised arbitrarilj-' but only when the interests of justice demand 
such a procedure.® 

No hard and fast rule c.an, however, be laid down. The appellate 
Court will not exercise the power under this section when there is no 
evidence at all; but where there is some prima /uc/c evidence bearing 

5. (’25) .\IR 1025 Jlfid 100 (108): 25 Cri L .lour -101, In rc Naraijana hlcnon. 
(In this case .accused were allowed to adduce additional evidence so that defence 
may have every opportunity of putting forward anything that might help their 
c.ase.) 

6. (’ll) 12 Cri L Jour 585 (590, 591): 30 Jlad 457 : 12 I C 901, Jeremiah v. Vas. 
(The langugage of the section seems to indic.atc cases where tbc evidence on the 
record is unsatisfactory or leaves the Court in state of doubt.) 

6a. (’00) 3 Cri L .Tour 231 (230): 12 Bur L E 21, Emperor v. Nga Po Gyi. 
(Affidavits showing that the evidence of civil surgeon was incorrect as tbo facts 
were not accepted as it was held that they would throw entirely new aspect on 
tbe case.) 

7. (’10) 11 Cr. L. J. 571 (374): 8 Ind Cas 145 (JIad), rc Bhami Luxuman 
Shaniaga. 

(’20) AIR 1920 Jlad 928 (930, 933): 42 Mad 885 : 20 Cri L Jour 455 (S B), 
Varadarajnlu v. Emperor. (Discretion should be exercised against tbo accused 
only in exceptional eases.) 

(’82) 5 All 217 (221): 1882 A W N 227, Empress of India v. Fatah. 

8. (’35) AIR 1935 All 03 (04) : 36 Cr. L. J. 117, Sariiam Singh\. Emperor. (Pro- 
secution bound to produce a certain report not producing it — Accused applying 
as soon ns it comes to bis Imowledge.) 

(’31) 1931 Mad W N 731 (732), Siibha Reddi v. Emperor. 

(’28) AIR 1928 Bom 241 (242) : 52 Bom 080: 29 Or. L.J. 990, Bansilaly. Emperor. 
(In this case there was no surprise — Evidence bad been already tendered but it 
was such as should not have been admitted by tbe trial Court — Held, appellate 
Court was justified in taking additional evidence.) 

(’01) 25 JInd 027 (031), King-Emperor v. v. Alexander Allan. (Attention was not 
clearly drawn in trial Court to an important question in the case.) 

(’23) AIR 1923 Mad 000 (001) : 24 Cr. L. J. 403, In re Cholanchcrri Ayamma. 
(’83) 1883 Eat 190 (191), Queen-Empress v. Shivanna. (Offence of bigamy — Fact 
of first marriage was uncontested in Courts below, the High Court directed evi- 
dence to be taken as to truth .and legality of the first marriage.) 

(’21) .4IR 1921 All 215 (210) : 27 Cr. L. J. 813, Nagina v. Emperor. 

[Sec (’83) 5 .411 217 (221) : 1882 AWN 227, Empress of India v. Fateh.'] 

(’29) AIR 1929 Cal 244 (240) : 50 Cal 560 : 30 Cri L Jour 1031, Belendra 
Narayan v. Emperor. 

(’21) AIR 1921 Mad 087 (088) : 23 Cri L Jour 700, In re Ramaswami Tevan."] 
[Sec also (’14) AIR 1914 All 538 (540) : 16 Cr. L. J. 49, Diels, v. Emperor.'] 


Section 528 
Note 5 
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Section 528 upon the guilt ol- innocence of the accused, the appellate Court may 
Note 5 act under this section.” 

It has been held in the following cases that the taking of additional 
evidence is not an improper exercise of discretion : 

(1) Where the trial Court fails to call witnesses who are known to be 
in a position to speak to important relevant facts but w’ho have 
not been called by either party 

(2) Where the Court of first instance refuses to take the evidence offered 
either on the erroneous view as to its inadmissibility or for any 
other reason.^” 

(3) Where an appellate Court finds that certain documents admitted in 
evidence have not been proved according to law, that the examina- 
tion of the accused under S. 3d2 is not satisfactory and that' the 
accused should be examined afresh. 

(4) Where the prosecution wntnesses have not been cross-examined at 
the trial, the witnesses not having been recalled after charge, and 
the accused wishes their evidence to he brought before the appellate 
Court.^”^ 

(5) Where the accused comijlains that a confession has been obtained 
from him by undue influence or force and where the trial Court 
fails to inquire into the allegations.^^ 

(6) Where the accused is said to bo insane and the medical or expert 
evidence has not been taken on the point. 

The Court of appeal has also under S. 423, the power to remand 
the whole case for re-trial. Whether a remand under that section or 
taking additional evidence under this section is the proper procedure 
W'ill depend upon the facts of each case;^^ but where an illegality in the 
conduct of the case has been committed, as for instance the non-com- 
pliance with the provisions of S. 25G or S. 342, the proper course would be 

9. (’72) 18 Suth W E Or 31 (32) ; 9 Beng L E App 31, In rc Udaicltand 
Mnlchopadhya. (Per Kemp, ,T.) 

9a. (’38) AIE 1938 Mad 900 (902): 40 CriLJour 35, In rc Do7iald Dixon. (In such 
a case, the appellate Court should avail itself of the power under this section.) 

10. (’96) 19 Mad 375 (381) : 6 M L J 195, (37/ccn-JE7?!prcss v, Kirasa?n7. (There 
was refusal to take evidence on the ground that witnesses were not material.) 

(’ll) 12 Cri L Jour 585 (591) : 12 I C 961 : 36 Mad 457, Jeremiah v. Fos. 

(’83) 2 Weir 480 (480), In rc lyachi Konc. 

(’ll) 12 Cri L Jour 412 (420) : il I C 596 (Lah), Bhagiuan Kaur v. Emperor, 

(’87) 1887 Eat 347 (349), Queen-Empress v. Bhahhutgar. 

(’07) 5 Cri L Jour 164 (167, 168) : 9 Bom L E 148 : 31 Bom 218, Emperor v, Isap 
Malimad, 

10a. (’36) AIE 1936 Pat 438 (439) : 37 Cr. L. J. 906, Sri Krishna Prasad v. 
Emperor. (In ordering additional evidence to be taken it would be quite proper 
to direct a further examination of the accused at the same time.) 

10b. (’38) AIE 1938 Cal 781 (782) : IL E (1939) 1 Cal 205 : 40 Cr. L. J. 47, MunsU 
v. Muzaffar. 

11. (’86) 1886Kat 242(244), Q77CC7r-15?»2)msv.B7ia(7i. (Case of retracted confession.) 
(’71) 8 Bom H C E Cr 126 (149), Beg. v. Kashinath. 

(1864) 2 Bom H C E Cr 398 (399), Beg. v. Gann Bapu. 

12. (1864) 1 Suth W E Cr 1 (1), Queen v. Sheikh Mustafa. 

(’10) 11 Cr. L. J. 105 (105) : 4 I. C. 985 (Lah), Ghajju Mai v. Emperor. 

12h. (’36) AIE 1936 Pat 438(439);37Cr.L.J.906, Sri Krishna Prasad v. Emperor. 

13. (’66) 2 Bom H C E Cr 395 (396, 397), Beg. v. Kalla Lakhmaji. 

(’19) AIE 1919 Cal 862 (872) : 19 Cr. L. J. 753, Grande Venkata Batnam v. 
Corporation of Calcutta, (Case of great public importance — Ee-trial was ordered.) 
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to remand the case.^^ An order setting aside the conviction and sending 
the case back for further evidence but not for complete trial is illegal.^'" 

6. “Shall record its reasons.” — The provision was first 
introduced in the ISOS Code. Whenever additional evidence is now 
taken under this section reasons for the same should ho given. ^ This 
provision is a guarantee against the appellate Court exercising its 
powers arbitrarily.- 

In an appeal against the conviction of an accused for possession 
of cocaine, the appellate Court sent for the Chemical Examiner’s report 
which was not tendered in evideuee in the lower Court, and without 
any formal order admitting this further evidence and without recording 
the reasons for taking such additional evidence, admitted the report and 
ultimately dismissed the appeal. It was held that the additional 
evidence ought not to have been perused in apjieal unless the provisions 
of this section were complied with.^ 

It has, however, been held that the more fact that reasons have 
not been recorded is not an illegality vitiating the trial and that the 
defect is curable under S.537 if it has not caused a failure of justice.'* 

6. “Direct it to be taken by a Magistrate.” — The Court 
can only direct additional evidence to bo taken by a Magistrate. It 
cannot call for a report from such lilagistrate* or a finding on such 
additional evidence" and act thereon,^ nor can it send the case to the 

14. (’23) AIR 1029 Bom 309 (:!10, 311, .IIS) : .53 Bom 578 : 31 Cr. L. .1. 309, Em- 
I'CTor V. La'::hv'.cn Eamshet. 

(’2.3) AIR 1925 Cal 172 (172) : 20 Cr. L, .T. 313, Abnns SttmaH v. Emperor, 

(1900) 2 Bo.m L R 512 (-jI I), Quccn-Emprces v. Nasanoanji. 

15. (’30) AIR 193G P.at ‘13S;-139):37 Cr.L.J.OOG, Sri Krishna Prasad v. Emperor. 

Note 5 

1. (’21) AIR 192J All 193 (191) : 20 Cr.L..J. 200, iVali Muhammad v. Emperor. 
(’20) .AIR 1920 Lull 309 (309) : 7 Lah 1-lS: 27 Cri L .Tour 463, Dnlla v. Emperor. 
(’10) 11 Cr.L..T. 571 (574) : 8 Ind Ciis 145(9IucI),J?r rc Bhami Luxuman Shanhaga, 
(’10) 11 Cri L .Tour 734 (731) : 8 Ind Cas 913 (Mad), In rc Chvtialapudi Kotiah, 

(Appellate Court in admitting additional evidence did not conform to the pro- 
visions of this section — ^Tlio appeal was directed to bo reheard.) 

2. (’20) AIR 1920 .Mad 928 (933); 42 Mad 685:20Cr.L.,T.455(SB), Varadarajulu 
Kaidu V. Emperor. 

3. (’21) AIR 1921 All 193 (191) : 20 Cr.L. .T. 200, IVali Mnhammad v. Emperor. 

4. (’30) AIR 1930 Mad 463 (484) : 53 .Afad G38: 31 Cr.L..T. C02, Secniah v. Abdul. 
(’ll) 12 Cri L Jour 210 (241) : 10 Ind Cas 290 (JIad), Emperor v. Karnan Benu. 

[Sec (’10) 11 Cr. L. ,T. 734 (731) ; 8 I. C. 943 (Mud), In rc Ghintalapudi Kotiah. 
(In this case reasons were not recorded and the judgment seemed to bo influenced 
by irregularly admitted additional evidence — Rehearing of appeal was ordered.) 

Note 6 

1. (’25) AIR 1925 Pat 450 (452) : 4 Pat 201 : 27 Cri L Jour 524, Guhi Mian v. 
Emperor. (A report as to what happened in Court.) 

2. (’15) AIR 1915 Mad 756 (75G) : IG Cri L Jour 79, Muthiiharuppan'e.VeUaija, 
(’ll) 12 Cr.L.J. 240 (241): 10 Ind Cas 290 (Mad), Emperor v. Karnan Benu. 

(’34) AIR 1934 Lah 31G (81G): 35 Cri L .Tour IICG, Mahammad Din v. Emperor. 

(S. 428 does not allow the trial Court to re-decide the case.) 

(’69) 3 Bom L E App Cr G2 (04). 

(’IG) jAIR 1916 Pat 219 (221); 17 Cr.L..T. 332:1 Pat L .T 99, Gajanandv.Empcror. 
[See (’18) AIR 1918 Pat 582 (583):19 Cr.L.J. 77, Bhaso Singh'V.Emperor. (Appel- 
late Court ordering re-trial and at the same time directing that evidence on the 
record should be treated as evidence in the case — Held, order was irregular.)] 

3. (’IG) AIR 191C Mad 775 (775, etc,): IG Cr.L.J, 7C7, Stidalaivntdm v. Enan, 
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Section 528 
Notes 6-9 


folice for further investigation.^ 

A Court or Magistrate who is directed to take additional evidence 
can take only such evidence as has been directed or asked to be taken, 
and not more; whereas if the case is remanded under S. 423 the accused 
is entitled to lead such additional evidence as he may desire.*’ - 


7. “Shall certify such evidence to the appellate Court,” 
etc. — Sub-clause (2). — The Magistrate directed to take additional 
evidence under this section should promptly comply with the same^ 
and certify the evidence to the appellate Court which after perusing 
the additional evidence should itself dispose of the appeal,^ 

8. Presence of accused while additional evidence is taken 

— Sub-clause (3). — Under the corresponding section of the Code 
of 1872 the presence of the appellant could be dispensed with unless 
the appellate Court otherwise directed. Under the later Codes, the 
evidence should ordinarily be taken in the presence of the accused, 
though the Court has power to dispense with such presence.^ If the 
original trial had been with a jury or assessors, it is not necessary 
that the additional evidence should be taken in the presence of the 
jury or the assessors.^ 

9. Procedure in taking additional evidence— Sub-clause (5). 

— In taking additional evidence under this section the provisions 
contained in chapter xxv, via., S. 353, etc., should be followed.^ 

If during the reception of the additional evidence by the Magistrate 

any offence against public justice as is mentioned under S. 195 is 

- — — - ---- -- — . - ... 

4. (1900) 1900 All W N 130 (130), Empress v. Maheshri. 

5. (’06) 3 Cri L Jour 304 (305); 3 0 L J 303, Mir Sarwarjan v. Emperor. 

[See also i’37) AIR 1937 Nag 285 (286):I L E (1937) Nag 541: 38 Ori L Jour 1058, 
Slieoram v. Emperor. (Appellate Court can direct the taking of further evidence 
in support of the prosecution; a fortiori it is open to the Court to direct that the 
accused persons may he given a chance of adducing further evidence — Obiter.) 

Note 7 

1. (1865) 4 Suth W R Cr Cir 1 (1): Circular No. 11 of 20th November 1865. 

2. (’16) AIR 1916 Mad 775 (776, 778) : 16 Cr. L .J. 767, Sudalaivnilhu Ghettiar 
V. Enan Samban. 

(’15) AIR 1915 Mad 756 (756) : 16 Cri L Jour 79, Mutlmharuppan Servai v. Vcl- 
lainta Kiidumban, 

Note 8 

1. (’28) AIR 1928 Bom 200 (200) : 52 Bom 699 : 29 Cri L Jour 972, Narayan 
Keshav v. Emperor. (S. 342 does not apply to evidence taken under the present 
section.) 

(’06) 3 All L Jour 112n (112 ji), Sheo Aclial v. Evipcror. 

(’91) 13 All 171 (188) : 1891 A W N 48, Queen-Empress v. Pohin. 

^06) 3 Cr.L. J. 376 (378) : 29 llB.dl00,Stmjana7'aijanaRozo'v.Empcror. (Accused 
cannot be compelled to be present at the time of taking additional evidence.) 

2. (’38) AIR 1938 Cal 781 (781): I L E (1938) 1 Cal 205 : 40 Cr. L. J. 47, Mu7isU 
V. Mvzzaffar. 

(’07) 6 Cri L Jour 154 (159) : 11 C W N 904, E^nperor v. Jasha Bewa. 

CQS) 15 All 136 (137): 1893 AWN 50, Queen-Empress v. Bam Ball. 

See also S. 285 Note 5. 

Note 9 ' 

1. (’10) 11 Ori L Jour 734 (734) : 8 I. C. 943 (Mad), In re Ghintalapiidi Kotiah. 
[See also (’83) 1883 AWN 226 (226), Empress v. AsMq Hussain. (Appellate 
Court ordering that the evidence should be taken again — Memorandum of prior 
•examination should not be read out and the witness be asked if it was correct.) 



GH.81.3 PKOCEDUBE where 3TDGES EQHAELr DIVIDED 


2345 


committed, such Magistmte is competent to prefer a complaint with 
reference to the same under S. 476.- As to the neccssitv of examining 
the accused after additional CTidence is taken, see xote 9 to s. 312, 

10. Appeal or revision. — Under s.422 of the Code of iSGl, 
where a Court of appeal took additional evidence and disposed of the 
appeal, the judgment was considered to he an original judgment and 
it was hold that an appeal lay against such judgment to the High 
Court on the merits.^ The section was amended in ISGO, and since 
then a judgment passed by the appellate Court after taking the 
additional evidence was hold to bo only as appellate judgment from 
which there was no appeal." 

A Court of revision will not interfere with an order under this 
section made by a Court of appeal unless it is satisfied that the 
appellate Court had committed an error of law which has prejudiced 
the accused on the merits.^ 

An appeal was pending before the first class Magistrate. Ho 
ordered some additional evidence to be taken under this section. One 
of the parties to the appeal filed a petition before the Additional 
District Magistrate who withdrew the api)eal to his file and disposed 
it of without taking the additional evidence. It was lield that ho had 
the power to do so and that he was not bound by the opinion of the 
first class 3\Iagistrato.‘‘ It was observed that : 

"Under S. 423 tbo appellate Court, if it thinks additional evidence necessary, 
may take such evidence before deciding the appeal, but there is nothing in the 
Code of Criminal Procedure or any re.ason to render it illegal or irregular for the 
appellate Court to dispense with such evidence if further consideration or argument 
leads the Court to the conclusion that such evidence is not necessary.” 


429 /= When the Judges composing the Court 
Procedure where Judges (jf Appeal are eoually divided in 
equally divided, opiiiioii, til© casGj •With their 

opinions thereon, shall he laid before another Judge 
of the same Court, and such Judge, after sucli hearing 

’ 1882 : S. 429; 1872 ; S. 271 pnra. 8; 1861 _ Nil. 


(’21) AIR 1921 All 215 (216) ; 27 Cri L Jour 813, I^agina v. Emperor. (Using 
evidence under S. 288,)] 

2. (’71) 15 Suth TV R Cr C4 (CG), Queen v. BtiMcar Maifaraz. 

Note 10 

1. (ISGS) 2 Suth W R Cr 13 (14, 24), Queen v. MolicsU Ghwulcr. 

2. (’71) 15 Suth W R Cr 33 (34), In rc Dhvnobur Glwsc. 

(1900) 27 Cal 372 (375) : 4 G TV N 497, Queen-Empress v. Isahalc, (Under S. 422 
before the amendment of 1869, appellate Court was required to pass such judg- 
ment or sentence or order as it deemed fit but this is not the case now. The apjpel- 
late Court has now only to proceed to dispose of the appeal.) 

(’69) 6 Bom H C B Cr 04 (66), Beg. v. Nantanram XJ ttamram. (Do.) 

3. (’25) Am 1925 Pat_520 (530) ; 26 Cr. L. J. lVH,'AlcMar Hussain v. Emperor. 
(Order admitting additional evidence was not interfered with.) 

(’18) AIR 1918 Pat 272 (272, 273) : 19 Cr. D. J. 902 : 3 Pat L Jour 632, Mahomed v. 
Emperor. (Bevisional Court sot aside thoorder refusing to takeadditional evidence.) 

4. (’08) 7 Cr. L, J. 329 (330) : 31 Mad 277 : 18 M L J 89, In re AlaguAmhalam. 
See also S. 407 Note 4. 
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Note 1 


(if any) as he thinks fit, shall deliver his opinion, and 
the judgment or order shall follow such opinion. 


Synopsis 

1. Scope and applicability of the section. 


2. "Case." 


3. “Judgment or order shall follow such opinion.” 

4. Appeal. 

Other Topics (miscellaneous) 


Death or transportation — Difference of 
view as to — Effect. Sec Note 3. 

Difference of view — No ground for ac- 
quittal. See Note 3. 

Inapplicability to bails. Sec Note 1. 

Inapplicability to revisions under sec- 
tion 107, Government of India Act. 
See Note 1. 

Legislative changes. See Note 1. 

Letters Patent. See Notes 1 and 4. 

No reference to Full Bench by the third 
Judge. Sec Note 1. 

Reference under S. 307. See Note 1. 


Revisions — Section 4.39. Sec Note 1. 

Scope of enquiry before third Judge, 
See Note 2. 

Section 195 — Inapplicability of this 
section to. See Note 1. 

Several accused — Difference of view as 
to one only. See Note 2, 

Third Judge not to disagree on agreed 
points. See Note 2. 

Whole case is before third Judge and 
not merely points of difference. Sec 
Note 2. 


1. Scope and applicability of the section. — This section 
provides for tho procedure to be followed where the Judges of the 
Court of appeal are equally divided in opinion. This provision was 
first introduced in tho Code of 1872. Before that year such cases were 
governed by the Letters Patent, Under tho Letters Patent before its 
amendment in 1923 tho opinion of tho senior Judge prevailed and no 
reference to a third Judge was allowed.^ As regards the amendment 
in 1923, see Letters Patent (Calcutta), clause 30. 

Tho section applies not only to appeals but also to revision 
petitions by virtue of S, 439, suh-s.(l).^ 

Tho same procedure has been provided for such cases in a 
reference under s. 378 for confirmation of death sentence. The principle 
of this section apidies to a reference under S. 307.’’’ 

The powers conferred by tho Code under s. 195, snb-s.(G) (now 
repealed)'* or over applications for hail** are not, however, part of the 
appellate and revisional jurisdiction conferred under Chapters XXXI 
and XXXII of the Code and consequently, where there is a difference 
of opinion this section does not apply; hut clause 30 of the Letters 
Patent apidics. 

Section 429 — Note 1 

1. (’70) 2 N W P H C R 117 (119, 121) (FB), Queen v. AL/» Singh. 

(’OS) 10 Suth W R Cr 45 (45) : 2 Beng L R 25 (FB), Queen v. Kasim Thalcoor, 

2. (’32) 1932 Mad WN 873(888), Kunhambtt v. Local Fund Overseer, Chirahkal. 

3. (’91) 15 Bom 452 (474, 475), Qttcen-Empress v. Dada Aaa. (It is the just and 
tho best procedure to follow.) 

[Sec also (’00) 3 Cr. L. J. 371 (374) : 29 Mad 91, Emperor v. Chcllan. 

(’77) 1 Cal L Rep 275 (275, 287), Empress v. Mukhrm Kumar.'] 

4. (’10) AIR 1910 Mad 1110 (1119): 39 Mad 750 : 13 Cr. L. J. 209 (FB), Bapu v. 
Bapu. (Application to High Court to revoke a sanction granted by lower Court 
or to give sanction refused by it.) 

[See (’12) 13 Or. L. J. 19 (20) : 13 I. C. 211 (Mad), Muthuvarapu Seshiah v. 
Gatravi Bamiah. 

(’12) 13 Cr.L.J. 291(292, 293); 14 I. C.755(Cal), MathuraSahu v. Damri Bam.] 

5. (’09) 9 Cr.L.J. 409 (413):1 I. C. 910 : 36 Cal 174. Jamini M^llliclc \. Emperor. 
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It ^Yas held that this section did not apply to revision petitions 
preferred to the High Court under S. 107 of the Government of India 
Act of 1915 as such petitions vere outside the powers conferred by the 
Code. Such cases were governed by the Letters Patent.® Under s. 22i 
of the Government of India Act of 1935 the High Court has no 
rovisional jurisdiction over the judicial orders of subordinate Courts. 

A third Judge to whom reference is made, under this section, 
cannot make a reference to a Full Bench.' 

2. “Case.” — Where upon a difference of opinion between two 
Judges the ‘case’ is laid before a third Judge, the jvliolc case is referred 
to a third Judge and not merely the point or points upon which the 
J mJgcs di ffer; it is the duty of the third Judge to consider all the points 
involved before he gives his opinion.^ The third Judge should not, 
however, differ on a point on which both the referring Judges agi-eed unless 
there are strong grounds to do so. Such cases may occur where the 
Judges are agreed that an accused cannot be acquitted but differ whether 
he ought to be convicted or whether a new trial should be ordered," or 
where they are agreed that the accused is guilty but disagree on a 
subsidiary point, e. p., a consequential order under S.517 of the Code.® 

In cases, however, where there arc two or more accused, and the 
Judges are agreed in opinion with regard to one of them, but are 
divided as regards the others, the case which is laid before the third 
Judge is only the case of the accused with regard to whom there is a 
difference of opinion.^ 

3. “ Judgment or order shall follow such opinion. ” — 
Where a case is referred to a third Judge, he is entitled to give his 
own opinion, and it will bo according to such opinion that judgment 
will follow.^ He need not necessarily decide the case according to the 

6. (’20) AIR 1920 Cal 417 (419) : 47 Cal 433 : 21 Cr. L. J. 25, Motiram Betuah 
V. Mrijan Sardar. 

(’20) AIR 1920 Cal 824 (829) : 22 Cr. L. J. 99, Ijidia Iron and Steel Co., Ltd. v. 
Banso Gopal Tewari. 

7. (’25) AIR 1925 Cal 1010 (1015, lOlG) : 26 Cr. L. J. 915, Ishan Chandra 
Samania v, Hridoy Krishna Bose. 

Note 2 

1. (’10) 11 Cri L Jour 515 (517, 518) : 7 I. C. Gll : 38 Cal 202, Sarai Chandra v, 
King-Emperor. 

(’32) 1932 Mad IV N 873 (888, 889,) Kunhambu v. Local Fund Overseer, Chira- 
hhal. (Per Pandalai, J.) 

(’27) AIR 1927 Bom 177 (182) : 51 Bom 310 : 28 Crl L Jour 373, Sejmal Punan- 
chand v. Emperor. 

[See (’30) AIR 1930 Sind 225 (241): 31 Cr. L. J. 102G, Mohamed Yusnf v. Emperor. 
(A reference under S. 9 (c) of the Sind Courts Act.)] 

2. (’19) AIR 1919 Cal 8G2 (870) : 19 Cri L Jour 753, Grande Venhata Batnam v. 
Corporation of Calcutta. 

[See (’30) AIR 1930 Sind 225 (241) : 31 Cri L Jour 102G, Mohammad Ytisuf v. 
Emperor. (Question as to sentences to be passed was referred.)] 

3. (’32) 1932 Mad W N 873 (891), Kunhambu \. Local Fund Over seer, Chiralchal. 
(Per Waller, J.) 

4. (’10) 11 Cri L Jour 515 (517, 518) : 7 Ind Cns 641 : 38 Cal 202, Sarat Chandra 
Mitra v. Emperor. 

(’31) AIR 1931 Lah 513 (520) : 32 Cri L Jour 868,A7inio(2 Sher v. Emperor. 

Note 3 

1. (’10) 11 Cr, L, J. 515 (517, 518) : 7 Ind Cas 641 : 38 Cal 202, Sarat Chandra 
V. Emperor. 
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Notes 3-4 


Section 430 


opinion of the Judge who Avns in favour of an acquittal.^ Where the 
Judges are agreed as to the guilt of the accused in a murder case hut 
differ as to whether the sentence should be one of transportation for 
life or of death, the High Court of Calcutta has held that the fact that 
there is such a difference of opinion is itself a ground for holding that 
the death penalty should not be awarded, though the rule is not an 
inflexible one and cannot be considered to prevent the third Judge to 
whom a reference is made under this section, from considering the case 
for himself and to judge for himself whether death penalty should or 
should not be given.^ 

4. Appeal. — Under clause 4i of the Letters Patent no appeal 
lies to the Privy Council, from the judgment of a Judge of a High 
Court on a reference to him on difference between two other Judges 
of the same Court. ^ 


430 ." Judgments and orders passed l3y an 
Finality of orders Appellate Court upon appeal shall he 
on appeal. final, except in the cases provided for 

in section 417 and Chapter xxxii. 

4. Scope of the section. — Sections 407 to 415A, provide for 
appeals against convictions, and S. 417 for appeals against acquittals, in 
trials. An appeal is, to all intents and purposes, a trial. ^ Therefore, in 
the absence of a specific provision to the contrary, it would be open to 
contend that a conviction by an appellate Court is also open to appeal 
under the said provisions. This section is intended to negative such a 
result and provides that an appellate judgment or order is fatal, 
subject to the provisions of S. 417 and Chapter XXXII (revision). A 
sentence is said to bo final when it cannot be sot aside or interfered 
with in any manner by any Court." 

• 1882 :S. 430; 1872 : 5.285; 1861 :5.428. 

2. See (’87) 1887 All W N 125 (127), Empress v. Bundu. (Dissenting from 1886 
All W N 275.) 

See also S. 378 Note 2. 

3. (’30) AIR 1930 Cal 193 (198) : 31 Cr. L. J. 817, Emperor v. Diilcari Chandra. 
See also S. 378 Note 3. 

Note 4 

1. (’13) 14 Cr. L. .7. 072 (072) ; 21 Ind Cas 912 (Cal), Atauar Singh v. Emperor. 

5ection 430 — Note 1 

1, Sec Note 18 to S. 423. 

la. See the cases cited in the following foot-notes. 

[See also (’73) 1873 Pun 'Rc'So.GGr,p.{G),Inrcarcfcrcncc from Commissioner, 
Batualpindi. (Case under the Code of 1872— No appeal from appellate Court’s 
order enhancing sentence.) 

(’23) AIR 1923 All 473 (474) : 45 All 143 : 24 Cri L Jour 766, Kale v. Emperor. 
(High Court has no power to review its own order dismissing a ci'iminal appeal 
and confirming the conviction and sentence.) 

(’66) 5SuthWRCr01(63,04): BengLRSupVol436,OHCC»v.GodniI?no!/f. (Do.) 
(’72) 17 Suth W R Cr 2(2), InrcKrishno Churn and Moheram of Assam. (Do.) 
(’72) 17 Suth W R Cr 47 (47, 49) : 9 Beng LEO, Queen v. Chandra Jugi. (Do.)] 

2. (’86) 12 Cal 536 (538), Dular Bat Bai v. Nijbat Hoscin. 
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This section does not, in any way, affect the provisions of s. 369, 
which, by force of s. 424, is applicable to judgments in appeals also. 

Eeading the two sections together, ns they ought to bo, it follows 
that an appellate Court, like the trial Court, cannot alter or review its 
own judgment or order. Nor is such judgment or order open to any 
further appeal except as provided by section 417. 

The question has arisen as to whether a judgment given in an 
appeal without hearing the appellant or his pleader is a bar to the Court 
reconsidering the matter subsequently either by directly reviewing 
its previous decision or by way of entertaining a fresh appeal or 
application for the same purpose. The answer to the question depends 
largely upon a consideration of the provisions of ss. 421 and 423. Section 
421 lays down the conditions, on the fulfilment of which an appellate 
Court is entitled to dismiss an appeal summarily. These conditions 
vary with two classes of appeals, which may, for the salce of convenience 
of expression, be called jail aj^pcals, that is, appeals which are 
presented through the ofiicor in charge of the jail and 7ion-jail appeals 
which would include all other appeals. 

As regards jail appeals, S.421 requires the Court to peruse the 
petition of njipoal and the copy of the judgment under appeal before 
dismissing it. If this is done, the judgment of dismissal is final and 
cannot, under the provisions S. 369, be altered or reviewed by the same 
Court, as for example, by entertaining a fresh appeal or application in 
respect of the same matter,® even though the appellant was actually 

3. (’24) AIP. 1924 Ouclii 425 (423) : 25 Cri L Jour 1313, Ram Attiar v. Emperor. 
(Dissenting from AIK 1916 Oudh 83.) 

(’40) AIR 1940 Ondb 371 (375) : 41 Cr. L. J. 682, Ml. Raj ICiimari v. Emperor. 
(Jail appc.'il sumtnarilj- dismissed — Dismiss.al order becomes final as soon as it 
is dated and signed — Affixing of Court’s seal by Bencli reader is ministerial act 
and not quasi-judicial and is not essential to crc.atc finality — Represented appeal 
filed subsequent to aforesaid order is not maintainable — Dissenting from AIR 
1910 Oudh 85.) 

(’40) AIR 1940 Oudb 3G9 (371) : 41 Cri L .Tour 711, Jodha v. Emperor. (A repre- 
sented appeal under tbe provisions of S. 419 is not maintainable after n jail 
appeal filed under the provisions of S. 420 has been summarily dismissed.) 

(’39) AIR 1939 Bang 392 (393) : 41 Cri L Jour 103 ; 1940 RLR* 145, The King v. 
Kga Ba Sain. (Recommendation for cnbancement of sentence of accused made 
after his jail appeal a^inst conviction has been dismissed summarily — Accused 
is not again entitled to show cause against his conviction — He can only show 
cause against enhancement of sentence.) 

(’36) AIR 1936 Oudb 219 (222):37 Cr.L.J. 362:12 Luck 30, Ram Jas v. Emperor. 
(Summary dismissal of a jail appeal is n bar to a subsequent entertainment of 
another appeal presented by tbe same prisoner through counsel.) 

(’19) AIR 1919 Cal 409 (410) : 46 Cal 60 : 20 Cr.L.J. 265, Rajab AH v. Emperor. 
(’23) AIR 1923 Mad 426 (427):4G Mad 382 : 24 Cr. L. J. 439, Kunhaliamad Haji 
Y. Emperor. (Dismissal of jail appeal ns time-barred — Decision is one on the 
. merits.) 

(’26) AK 1926 All 178 (179);48 All 203:26 Cr.L.J. 1621, Emperor v. Mewa Ram. 
(In tbis case the High Court under its revisional jurisdiction set aside the order 
of dismissal of appeal passed by tbe Sessions Judge.) 

(’22) AIR 1922 All 480 (481):44 All 759:23 Cr.L.J. 505, Khialiw Emperor. (There 
cannot be more than one judicial determination upon the question raised by the 
appeal.) 

(’23) AIR 1923 Oudh 56 (56) : 23 Cri L Jour 148 : 24 Oudh Cas 304, Gaya Din v. 
Emperor. (Dissenting from AIR 1916 Ondb 85.) 

(’82) 2 Weir 475 (475), In re Naga. 
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Section 530 not heard in the matter.^ The reason is that in jail appeals this section 
Note 1 does not make it essential that the appellant should he heard before 
the appeal is dismissed.*' On the other hand, where the Court dismisses 
a jail appeal without perusing the petition of appeal or the copy of the 
judgment accompanying it, it will be acting without jurisdiction and 
the dismissal is not a valid judgment or order which is entitled to that 
finality which is conferred on judgments by s. 3G9 ; a subsequent appeal 
or application in respect of the same matter is open to consideration 
on its merits.® 

As regards non-jail appeals, S. 421 imposes an additional duty on 
the appellate Court, besides that of a perusal of the petition of appeal 
and of the copy of the judgment appealed against ; and that is, that the 
appellant or his pleader should have had a reasonable opportunity of 
being heard in support of the aiipeal, before it is dismissed summarily. 
Where these conditions are satisfied and the appeal is dismissed, the 
dismissal is final and cannot bo reconsidered in any manner such as the 
entertainment of a fresh appeal or application for the same purpose,^ 
even though the appellant or his pleader was absent at the hearing and 
was consequently not heard.® But w’here no such opportunity has been 
given, the dismissal of the appeal would be without jurisdiction and 
will not bar a reconsideration of the matter.® 

Where an appeal is not summarily dismissed under s. 421, the 
Court is bound to give notice to the parties under S. 422, send for the 
records of the case from the lower Court, peruse the same, and hear 
the parties if they appear, before making a final order in the appeal. 

(’35) AIR 1935 Pat 426 (427) ; 37 Cri L Jour 58 ; 14 Pat 392, Pern Maliton v. 
Empcroi'. (The Code does not confer more than one right of appeal.) 

[See however (’34) AIR 1934 All 988 (988) : 36 Cr. L. J. 300, Lachhvian Chamar 
V. Ewperor. (It is the practice of the Allahabad High Court that a summary 
dismissal of jail appeal does not debar an appeal by a pleader.)] 

. 4. (’26) AIR 1926 iMad 420 (420) : 27 Cr. L. J. 184, In rc Aruvnigha Padmjachi. 

5. (’23) AIR 1923 Mad 426 (432) : 24 Cri L Jour 439 : 46 Mad 382, Kunahamad 
Haji V. E7niicror. 

(’35) AIR 1935 Pat 426 (427) : 37Cr.L. J.58: 14Pat392,PcmArahlo?iT. Eiirporor, 

6. See (’34) AIR 1934 All 206 (207) : 56 All 299 : 35 Cr. L. J. 441, Bansgopal v. 
Emperor. (Appeal filed without copy of judgment dismissed — Sold., the order of 
dismissal amounted to order of rejection of appeal and therefore appeal could be 
reheard.) 

7. (’35) AIR 1935 Sind 84 (85) : 29 S L R 203 : 36 Cr. L. J. 831 (F B), Shalm v. 
Emperor. 

(’95) 19 Bom 732 (734), Queen-Empress v. Bhimappa, (Dismissal on the ground 
of limitation — The dismissal must be deemed to have been made after persual of 
the petition and judgment.), 

(’04) 1 Cr.L.J. 329 (330) ; 6 Bom L R 360, Emperors. Baglmnatli Bamcliandra. (Do.) 

8. (’26) AIR 1926 Lah 196 (497) : 27 Cri L Jour 23, Nnsar j\[uliam7nad Kha7i v. 
Hara Singh, (The order dismissing the appeal summarily did not even state that 
there was no sufficient ground for interference as required by S. 421.) 

(’35) AIR 1935 Sind 84 (86) : 29 S. L. R. 203 : 36 Cri L Jour 831 (FB), Shalm v. 
E7nperor. 

(’79) 4 Bom 101 (103), E7nprcss v. Mahomed Yasvi. (Even if the records are not 
called for.) 

(’87) 1887 Pun Re No, 24 Cr, p. 48 (48), Nihala v. Empress. 

9. (’12) 13 Cri L Jour 710 (711) : 16 I. C, 518 (Mad), Baiiga Bao v, E77ipc7'or. 

(’25) AIR 1925 Lah 355 (356) : 26 CriL Jour 1169, Muhanmiad Sadig v. Emperor. 
(’73) 7 Mad H C R App ssix (sxix). (Such power should be sparingly used.) 

(’12) 13 Cri L Jour 710 (711) : 16 I. C. 518 (Mad), Baiiga Bo70 v. E7nperor, (But 
a revision petition dismissed for default cannot be reheard!) 
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If these conditions are fulfilled the judgment or order of the appellate 
Court is not open to reconsideration by the same Court and is final. 
The fact that the parties or their ifieaders Tivcre not present notwith- 
standing the opportunity given to them, and were consequently not 
heard, does not affect the finality of the appellate judgment or order.^“ 
But where the conditions of Ss. 422 and 423 are not fulfilled, as where 
an appeal is dismissed merely for default of appearance of the 
parties, or when no notice has been given to the parties as to the 
date and place of hearing,^" or the parties though present are not 
heard, the judgment will be without jurisdiction and will not be a 
‘ bar to a subsequent reconsideration of the same matter. 

Where a convicted person has preferred both a jail aj^peal and 
an appeal through a pleader and both of them are pending and the 
Court dismisses the former summarily in ignorance of the latter appeal, 
still, it cannot set aside the order of dismissal,^^ but the High Court 
in revision can set aside such order.^^^ 

It has been held by the High Courts of Madras and Bombay that 
the dismissal of an appeal under S. 421 on the ground that the appeal 
is barred by limitation is a valid judgment and is final.^^ A contrary 
view has however been expressed in the undermentioned case.^® It is 
submitted that the latter view is incorrect. 

A was charged with offences under ss. 802 and 304 of the Penal 
Code. At the trial, he was acquitted of the offence under s. 802 and 
was convicted of the offence under S. 304. A’s appeal against his 
conviction under s. 304 was dismissed by the High Court. Then the 
Provincial Government appealed against A’s acquittal of the offence 
under S. 302 ; It was held that the order of the High Court passed in A’s 

10 . (’23) AIR 1923 Pat 297 (298) : 26 Cri L Jour 419, KaUr Shah v. Emperor. 
(Not clear from facts as to whether party was given noticoprobablyhe was given.) 

11 . (’09) 9 Or. L. J. 553 (554):2 I. C. 247 zSSagh^RlB.BatanchandY.Emperor. 
(Order of dismissal was held not to be a judgment and hence S. 369 was held to 
be inapplicable.) 

(’23) AIR 1923 Mad 426 (432, 433) ; 46 Mad 382 ;24CriL Jour439,XM)i7ia7!omod 
Haji V. Emperor. (When criminal appeal or revision is dismissed for default of 
appearance, there is no decision on merits and therefore there is no proper dis- 
posal of it according to law and the Court may re-hear it.) 

(’09) 3 Ind Cas393(394):10Cr.L.J.287(Cal),JBi67tt(<iil/'ci7i07fZ?opv.I7osi7HO)M(fossi. 
[See also (’19) AIR 1919 Cal 409 (410) : 46 Cal 60 : 20 Cri L Jour 265, Bajab AH 
V. Emperor.'] 

See also S. 423 Note 4. 

12. (>19) AIR 1919 Cal 409 {410}{46 Cal QOiZOCr.li.y. 265, Bajab AliY.E7nperor. 
(’09) 9 CriL Jour 553 (554, 555):5NLB76:2I.C.247. Batanchand v. Emperor. 

13. (’26) AIR 1926 All 178 (179) : 48 All 203 : 26 Cri R Jour 1621, Emperor v. 
Mewa Bam. (Although in such a case Court dismissing the appeal has no power 
to set aside the dismissal, the High Court has such a power in exercise of its 
revisional jurisdiction.) 

13a. (’26) AIR 1926 All 178 (179) : 48 All 208 : 26 Cri L Jour 1621, Ejnperor v. 
Metoa Bam. 

(’06) 4 Cri L Jour 373 (373) : 3 A L J 693, Bliaiuani Dehal v. Emperor. 

14 . (’23) AIR 1923 Mad 426 (427) : 46 Mad 382 ; 24 Cr.L. J. 439, Eunhahamad 
Haji v. Emperor. 

(’95) 19 Bom 732 (734), Queen-Empress v. Bhimappa. 

15 . (’34) AIR 1934 All 206 (207) ; 56 All 299 ; 35 Cri L Jour 441, Bansgopal v. 
Emperor. (The appeal was dismissed for failure to file copy of judgment — B eld 
the appeal must be described as rejected and not dismissed in such cases.) 
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appeal from his conviction under S. 304 did nob preclude the High 
Court from hearing the appeal against his acquittal.^® See also the 
undermentioned decision.^^ 

2. Temporary dismissal of appeal.— The temporary dismissal 
of an appeal is a procedure unknown to the law. An appellate Cgurt 
cannot, therefore, dismiss an appeal till the decision ,of a civil suit 
between the parties.^ The appellate Court can, however, postpone the 
decision of an appeal in suitable cases." 

3. Effect of dismissal of appeal on application under section 439 

for enhancement of sentence. — See Notes to section 439. 

16. (’32) AIR 1932 Nng 121 (123, 124) : 28 Nag L R 233 : 33 Or. L. J. 849 (FB), 
Mohammadi Gul liohilla v. Emperor. (Overruling AIR 1932 Nag 73.) 

See also S. 417 Note 3, 

17, (’40) AIR 1940 Oudh 39G (397) : 41 Or. L. J. 725, Emperor v. Madho Singh. 
(Appellate Court in course of lie-aring of appeal ordering that evidence of certain 
witnesses should be recorded by trial Court — Appellate Court then disposing of 
appeal though such evidence not recorded — Procedure irregular.) 

Note 2 

1. (’18) AIR 1918 All 247 (248) : 19 Cri L Jour 358 (359), Lachhmi Narain v, 
Bindrdban, 

2. (’18) AIR 1918 All 247 (248) : 19 Cri L Jour 358 (359), Lachhmi Narain v, 

Bindraban, See also S. 421 Note 1. 
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A. I. R. COMMENTARIES JUDICIALLY NOTICED 


fi. I. R. 1950 Oadh 305 at 307 = 

!• L. R. 15 Luck. 537 at 553. 

Learned counsel for the respondent lias 
referred to Chitaley’s Lidian Limitation 
Act, 193S Edn., at p. css where he says : 

Thus, where a person admits the 

the admission.’ 

{In the 2>resent ease the balance is jiroved 
by the evidence of the claimant and its exis- 
tence is not denied in the written statement.) 
Reference has also been made to a passage 
on p. 666 which runs as follows : 

‘Thus, an acknowledgment of a debt need 
not specify any precise sum as due’.” 

fi. I. R. 1950 Peshawar 25 at 25. 

“At Note 10 to O. 21, R. 15 of Chitaley’s 
Civil Procedure Code (2ud Edn.) the follow- 
ing comments are made as regards the right 
of appeal against an order made under o. 21, 
E. 15 : 

‘The question whether of the 

non-applicant decree-holder’.” 

&. I. R. 1950 Allahabad 263 at 266 = 

I. L. R. (1950) All. 396 at 506. 

“In Chitaley’s Criminal Procedure Code, 
{1st Edn.), Vol. 1, 11 . 797, the learned com- 
mentators say : ‘It is Evidence Act.’ 

I agree with their conclusion.” 

A. I. R. 1939 Oudh 285 at 285 = 

I. L. R. 15 Luck. 19 at 23. 

“I take the following passage based on 
various rulings from p. 701 of Chitaley’s 
Commentary on the Code of Criminal Pro- 
cedure {ist Edn.) ; ‘On the making of an 
Section 517’.” 

A. I. R. 1939 Oudh 116 at 117 = 

I, L. R. 15 Luck. 538 at 551. 

“A reference to the Notes to o. 40, E. 1 on 
the subject of the appointment of a receiver 
in execution proceedings both in Chitaley’s 
Code of Civil Procedure {2nd Edn.) and the 
latest edition of Katju and Das’s Code of 
Civil Procedure makes it quite’ clear that 
there is no such principle as the one sug- 
gested by learned counsel.” 

A. I. R. 1939 Oudh 86 at 89. 

“According to Chitaley, {Civil Procedure 
Code) 2nd Edn. Vol. 1, p. 517, Note 7 : 

‘A debt debt’.” 


A. I. R, 1939 Lahore 356 at 357. 

“As pointed out in A I E 1921 Lah 369 and 
A I E 1928 AU 236 the absence of a shifting 
balance is not decisive : see also cases col- 
lected in Chitaley’s Limitation Act, {ist 
Edn.) vol. 2, p. 1362 et seg,” 

A. I. R. 1938 Peshawar 5 at 5. 

“The general result of this conflict has 
been clearlj' set out in Note No. 9 of the com- 
mentary on that Rule (viz.; 0. 22, E. 4) in 
Chitaley’s Code of Civil Procedure {2nd 
Edn.) and virtually aU the cases which have 
been referred to in the course of that Note 
have been cited before us as well as some 
other rulings in addition.” 

A. I. R. 1938 Oudh 156 at 157 = 

I. L. R. 15 Luck. 116 at 118. 

“As has been pointed out in Chitaley’s 
discussion of this matter in his Notes to 
S. 115 at pages 924 and 925 of vol. l, Edn. 2 of 
the Civil P. C., the Allahabad view originally 
depended on a distinction between cases in 
which the application had been rejected and 
cases where it had been accepted.” 

A. I. R. 1938 Oudh 55 at 57 and 58 = 

I. L. R. 13 Luck. 689 at 693 and 695. 

“The learned counsel {for appellant) main- 
tained that that ease stands alone, and he 
has pointed out to us that in the Commen- ' 
tary on the Civil Procedure Code by Chitaley 
and Annaji Eao this case is submitted to 
have been wrongly decided : vide the Com- 
mentary, Vol. 1, {Edn. 2), p. 478, {Note 9, 
F. N. 4). 

‘In my opinion, the contention of the 
learned counsel for the appellant must be 
accepted’.” 

A. I. R. 1938 Ragpur 122 at 123. = 

I. L. R. 1938 Nag. 106 at 108. 

“It was assumed by the Taxing Judge 
(Bose J.) in his order of reference that the 
present case was similar because ha assumed 
that there was no difference for these pur- 
poses between a plaint and a memorandum 
of appeal. This we think is wrong although 
there are a larger number of rulings collected 
at p. 44 of Vol. 1 of Chitaley’s Civil Proce- 
dure Code {2nd Edn.) which take that view.” 
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A. I. E. Commentaries Judicially Noticed 


A. I. E. 1938 Lahore 3$5 at 356. 

“The learned counsel for the present res- 
pondents also quoted A. I. E. 1932 AIL d46, 
A. I. E. 1933 All. 204 (a judgment by a Pull 
Bench, one member of wliioh ivas the pre- 
sent Hon’ble Chief Justice of the Lahore 
High Court) and the remarlis in the Com- 
mentary of Mr. Chitaley’s Criminal Proce- 
dure Code, (1st Edn.) Vol. 1, p. G7G.” 

A, I. R. 1938 Lahore 220 at 222. 

“(The amended Eulc will be found printed 
at pp. 252-3 of Chitaley’s Code of Civil Pro- 
cedure, Edn. 2.)” 

A. I. R. 1938 Calcutta 730 at 733 = 

1. L. R. (1939) 1 Cal. 112 at 120. 

“The expression ‘other cause of a like 
nature’ has been the subject of various deci- 
sions, most of which will be found men- 
tioned in Chilaloy’s Limitation Act (1st 
Edn., 1938), pp. 5G7 to 572." 

A. I. R. 1938 Calcutta 287 at 289 & 290= 
I. L. R. (1938) 1 Cal. 53 at 68 and 60. 

“In the Note to Messrs. Chitaley and 
Annaji Eao’s Code of Civil Procedure, (2nd 
Edn.) at p. 1388, I find the following com- 
ment : ‘The first .... parties’. 

‘The learned authors of Chitaley and 
Annaji Eao’s Code of Civil Procedure in the 
paragrai^h to which I have already referred, 
ajopear to me to sum up in a few words the 
substance of the decisions’.” 

A. I. R. 1937 Rangoon 391 at 392. 

“The learned a\ithors of the Code of Cri- 
minal Procedure by Chitaley and Annajirao, 
Edn. 1, Vol. 1, at p. 200 say : ‘Thus an ... . 
Proviso.’ 

‘I agree with this view.’’’ 

A. I. R. 1937 Peshawar 81 at 81. 

“Learned counsel has been unable to show 
me any decided case in which action of that 
aiature amounts to a public nuisance, and 
the Con^ipjn?,tayy in Chitaley’s Civil Proce- 
'Code (2nd Edn.) certainly indicates the 

A. I, R, 1937 Peshawar 51 at 51. 

' Chitaley’s commentary 

oh the' Civil Pi^oceduro Code (Edn. l) it is 
noted that ‘whOi’e a plaint is presented on 
. ihe're:openin|^lato after court-holidays and 


the period of limitation has expir^..^ duri 
the holidays, the fact that the ground of 
exemption under S. 4, Limitation Act, was 
not specifically mentioned in the plaint will 
not entail the dismissal of the suit inasmuch 
as the Court is hound to take judicial notice of 
the holidays.’ This note is supported by re- 
ference to rulings in Nagpur, Lahore, Madras 
and Calcutta Courts, though a Calcutta ruling 
to contrary is also noted. The proposition as 
stated appears to me to be correct.”' 

A. I. R. 1937 Peshawar 13 at 15. 

“In this connexion we may quote the 
following .Note No. 4 from Mr. Cliitaley’s 
Commentary (2nd Edn. p. 1855) under R. 53 
which is ns follows : ‘Other decrees. — A 
decree this rule’.’’ 

A. I. R. 1937 Oudh 581 at 583 = 

I. L. R. 13 Luck. 560 at 565 & 566. 

“Messrs. Chitaley and Annaji Eao in 
their Commentary on the Code (2nd Edn. 
p. 2347) exiiress -the opinion that the present 
cl. (d) of R. 5 of 0. 33 gives effect to the view 
taken in the Full Bench decision of the 
Allahabad High Court reported in 7 Ail 661, 
and other cases." 

A. I. R. 1937 Nagpur 268 at 269 = 

I. L. R. 1937 Nag. 519 at 520. 

“It appears ’that the weight of authority 
is in favour of the .view that the Appellate 
Court lias such powers. The dissentients 
from that view are limited to the High 
Courts of Allahabad and Rangoon and the 
Chief Court of Oudh : See also Chitaley and 
Eao’s Code of Civil Procedure, (2nd Edn.) 
Vol. I, page 712.” 

A. I. R. 1937 Nagpur 216 at 217 = 

I. L. R. 1938 Nag. 280 at 282. 

“In Chitaley and Eao’s Civil Procedure 
Code, Edn. 2, p. 2094 under 0. 22, R. l, it is 
remarked : 

‘If, in the first Court, the 

, . . . either party.’ 

‘ I agree with' these remarks which would 
apply to a dismissal of the suit in appeal. It 
is further remarlced on the authority of 
34 Mad loc. cit. that the appeal cannot bo 
continued even in respect of costs or other 
relief which are merely incidental to the 
main reliefs. I accordingly uphold the con- 
tention of the respondent’.” 




